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STATEMENT OF FACTS 

1. The Claimants, FriendsLook plc, Whistler Inc., and SpeakUp Media Inc., are 

international social networks. FriendsLook is incorporated in Novanda, and is 

considered one of the most widespread social networks in the world with a strong 

presence in more than 100 countries. Whistler is incorporated in Kitoa, and has 

gained global popularity over the past eight years. SpeakUp is also incorporated in 

Kitoa, and hosts more than 400 million blogs globally. Through its networks, the 

Claimants have connected people from all around the world to share their thoughts 

and lives. 

2. The Respondent, the Republic of Tyrea, is a state that emerged from a civil war in 

2012. It has a population of 120 million. Tyrea is also party to two BITs. The Tyrea-

Novanda BIT was signed on 28 March 2000, and the Tyrea-Kitoa BIT was signed on 

20 January 2001. These BITs were concluded during Tyrea’s temporary shift to a 

more open trade policy in the early 2000s. 

3. In September 2013, the Respondent passed the Media Law which liberalised the 

Internet and loosened its control over the media and press. In its official press 

statement, the Respondent’s spokesperson, Mr Anderson referred to the Claimants’ 

interest in investing in Tyrea, and said that “Tyrea expects to lay down the ground for 

the advent of [the Claimants] and for fruitful collaboration with them in the future.” 

4. In December 2014, the Respondent sponsored an international conference “A New 

Web Era in Tyrea” for representatives of social media platforms and other online 

businesses. During the opening speech of the conference, the Respondent’s 

representative declared “with absolute certainty that a new internet era has begun for 

Tyrea”. The Respondent further affirmed that it would “do [its] absolute best to 

facilitate the establishment and use of new internet possibilities”. 

5. As a result of the Media Law being adopted, as well as these assurances, the 

Claimants launched operations in Tyrea in 2015. The Claimants expended 

considerable resources in setting up and advertising their platforms in Tyrea. Within 

months of their launch, the Claimants enjoyed tremendous success in Tyrea. 
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6. From end 2016, national extremist groups in Tyrea began using social media 

platforms to publish misinformation about ethnic discrimination and to incite 

violence. The Claimants were not the only platforms affected. Local platforms Wink 

and TruthSeeker were also swamped with activity by these extremists. 

7. In early 2017, ethnic violence was reported. While the situation developed slowly, the 

conflicts did not abate, but spread throughout Tyrea. 

8. On 5 January 2018, the Respondent denounced the ICSID Convention. 

9. On 12 January 2018, the Respondent passed Amendment Law No. 0808-L, which 

required all social networks to implement safeguards to aid in identifying users and 

filtering content. Specifically, it compelled social networks to implement a filtering 

algorithm preventing the dissemination of hate speech, provide to the Tyrean 

authorities the Personal ID card details of both new and existing Tyrean users, and 

private messaging correspondence among users. The Respondent also implemented a 

60-day deadline to comply with these requirements, including the development and 

implementation of the algorithm, and to identify existing users. 

10. In addition to its generic filters which had already been implemented, the Claimants 

began work immediately to establish tailored mechanisms to combat the spread of 

hate speech among Tyrean language users. While the majority of the work could be 

completed in 45 days, it needed two weeks for the testing and adjustment of the 

algorithm. 

11. On 28 January 2018, the Respondent’s Minister of Telecommunications, Information 

Technology and Mass Media, Mr Fredrik Woodlant, acknowledged during a meeting 

attended by SpeakUp, that it was important to allow sufficient time for the testing of 

the algorithm. 

12. The situation across Tyrea worsened. Thus, on 11 February 2018, the Respondent 

reduced the deadline to 45 days. This effectively left the Claimants with only 15 more 

days to develop, test, and implement the algorithm. Nonetheless, the Claimants’ 

complied with the deadline. Initially, the Claimants’ algorithm was not entirely 

effective. The Claimants remedied this by implementing a user identification 



 xii

mechanism. However, it did not block unverified existing accounts, and allowed such 

users to provide their Personal ID Card details by the initial deadline. 

13. On 28 February, 1 March, and 2 March 2018, the Respondent blocked the 

Claimants’ websites, citing as reasons the failure of the algorithm and the violent 

clashes. However, other platforms which were used by radicalists were not blocked. 

The Respondent explained that these other social networks were less popular and 

convenient, and were thus less dangerous. 

14. By the second half of April 2018, the Claimants had no choice but to wind down their 

operations in Tyrea. 

15. On 29 June 2018, the Claimants submitted their Request for Arbitration to the ICSID 

Secretariat as a joint claim. 
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ARGUMENTS 

I. INTRODUCTION 

“Is life so dear, or peace so sweet, as to be purchased at the price of chains 

and slavery?” – Patrick Henry 

1. These famous words by Patrick Henry in 1775 continue to resonate today in the 

present dispute before this Tribunal. The Respondent, the Republic of Tyrea, recently 

emerged from civil war between its two major ethnicities – the Minyar and the Tatyar 

– in 2012.1 In line with its transition from military dictatorship to a democracy, the 

Respondent made great promises on legislative reforms, liberalising the internet, and 

loosening state control over the media and the press.2 The Respondent openly 

declared “with absolute certainty that a new internet era has begun”.3 It also affirmed 

its commitment to collaborating with international social networks, and that its 

legislative body had the intention to keep in line with the liberalisation trend in 

Tyrea.4 

2. The Claimants, FriendsLook plc, Whistler Inc., and SpeakUp Media Inc., acted on the 

Respondent’s promises and heeded the call to usher in greater freedom of speech in 

Tyrea in 2015. As international social networks, the Claimants have greatly 

facilitating communication and the exchange of ideas by and between individuals 

from across the world.5 Indeed, the Claimants are uniquely placed to facilitate the 

exchange of opposing viewpoints between the Minyar and the Tatyar in the hopes of 

further reducing ethnic tensions. 

3. However, decades of ethnic tension will not realistically be resolved overnight. It was 

inevitable that radical members of these two ethnicities would continue to hold and 

espouse extremist views, including on the Claimants’ media platforms. Regrettably, 

ethnic tensions did arise again in 2017, escalating into street fights and violent 

                                                 
1 Statement of Uncontested Facts, Page 48, at [1]. 

2 Statement of Uncontested Facts, Page 48, at [3]. 

3 Statement of Uncontested Facts, Page 49, at [5]. 

4 Statement of Uncontested Facts, Page 48, at [3]. 

5 Statement of Uncontested Facts, Pages 49–50, at [7]–[9]. 
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altercations which resulted in hundreds of casualties.6 The Claimants are no strangers 

to irresponsible users of their platforms, but they did expect a proportionate and 

responsible response from the Respondent. 

4. Instead, the Respondent seized the opportunity to renege on its promises and 

regressed back to state control of the media. The Claimants understand a state’s 

prerogative to introduce media regulations in protection of its people, especially in 

times of ethnic strife. However, the Respondent’s actions have gone beyond 

reasonable state intervention. The Respondent had not only sought to hurriedly 

introduce Amendment Law No. 0808-L, but it had thereafter abruptly reduced the 

time for the Claimants to introduce a filtering algorithm,7 applied the new media law 

in an unfair and inequitable manner by selectively banning only the Claimants,8 and 

most egregiously, demanded that the Claimants breach users’ privacy by surrendering 

Personal ID card details and correspondence from both new and existing Tyrean users 

to the Respondent.9 

5. Having lured the Claimants into Tyrea on promises of liberty, the Respondent has 

now reneged on its promises, blocked the Claimants from Tyrea resulting in the loss 

of all users, and seeks to enslave its citizens in media chains, muzzles and 

straitjackets – all on the pretext of preserving the peace. 

6. In so doing, the Respondent has breached its obligations under the Tyrea-Novanda 

BIT and the Tyrea-Kitoa BIT. The Claimants therefore seeks recourse from this 

Tribunal, pursuant to the BITs, against the Respondent’s unjust breaches. 

7. Tellingly, the Respondent – seemingly aware of the legal vulnerability arising from its 

actions – has sought to denounce the Convention and challenged this Tribunal’s 

jurisdiction to hear the dispute. Yet, paradoxically, the Respondent is also looking to 

invoke this Tribunal’s jurisdiction to further muzzle the Claimants in its application 

for provisional measures. This Tribunal should not grant any of Respondent’s 

applications. 

                                                 
6 Statement of Uncontested Facts, Page 51, at [14]. 

7 Statement of Uncontested Facts, Page 52, at [19]. 

8 Statement of Uncontested Facts, Page 53, at [22]. 

9 Statement of Uncontested Facts, Page 51, at [15].  
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II. THE TRIBUNAL SHOULD NOT GRANT PROVISIONAL MEASURES 

8. In order for the Tribunal to grant provisional measures, five requirements must be 

satisfied.10 First, there must be prima facie jurisdiction.11 Second, they must serve to 

protect certain rights of the applicant.12 Third, circumstances must be urgent.13 Fourth, 

they must be necessary, which implies the risk of irreparable or substantial harm.14 

Fifth, the provisional measures must be proportionate to the extent of harm.15 

9. While the requirement of (A) prima facie jurisdiction is satisfied, the Tribunal should 

nonetheless decline to grant provisional measures for the following reasons: (B) 

provisional measures are not appropriate to protect the rights alleged by the 

Respondent; the requirements of (C) urgency and necessity are not satisfied; and (D) 

granting the requested provisional measures would be disproportionate to the harm 

alleged by the Respondent. 

A. Prima facie jurisdiction is satisfied 

10. The Tribunal has the power to grant provisional measures on the basis of a prima 

facie evaluation of its jurisdiction.16 The Convention has a unique feature in 

Article 36(3) of the Convention, which provides that the Secretary-General shall 

register a request for arbitration unless he finds that the dispute is manifestly outside 

of the jurisdiction of the Centre. As this is a preliminary examination of jurisdiction 

before the case reaches the tribunal, the requirement of prima facie jurisdiction is 

arguably fulfilled.17 

                                                 
10 Plama, at [38]; Churchill, at [42]. 

11 Plama, at [38]; Churchill, at [42]. 

12 Plama, at [38]; Churchill, at [42]. 

13 Plama, at [38]; Churchill, at [42]. 

14 Plama, at [38]; Churchill, at [42]. 

15 Saipem, at [175].  

16 Churchill, at [36]; Dolzer & Schreuer, Pages 262–263. 

17 Schreuer, Page 772, at [48]. 
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B. Provisional measures are not appropriate to protect the rights alleged by the 
Respondent 

(1) There is no right to confidentiality in the proceedings 

11. There is no general duty to confidentiality in ICSID arbitration.18 Further, neither the 

Convention nor its Rules prohibit the parties from publishing their pleadings.19 The 

only exception is where the parties specifically agree not to do so.20 

12. It is clear that the parties have not made any agreement regarding confidentiality in 

the arbitration proceedings. Procedural Order No. 1, which refers to Article 48(5) of 

the Convention, Administrative and Financial Regulation 22, and Arbitration 

Rule 48(4), does not prohibit the parties from publishing its pleadings.21 

13. In Tallinn v. Republic of Estonia, the tribunal interpreted a similarly-worded 

procedural order as: 

“merely record[ing] the parties’ consent for ICSID to publish procedural 
orders, decisions, and awards issued in the case subject to the redaction of 
confidential information”.22 

14. Further, the tribunal in Biwater v. United Republic of Tanzania has reached a similar 

conclusion after interpreting the provisions cited in Procedural Order No. 1. First, the 

express wording of Article 48(5) of the Convention provided that “The Centre shall 

not publish the award without the consent of the parties”. As Article 48(5) refers only 

to publication by the Centre, this does not prohibit the parties themselves from 

publishing material relating to the arbitration proceedings.23 

15. Second, Administrative and Financial Regulation 22 provides that the ICSID 

Secretary-General shall arrange for the publication of arbitral awards or the minutes 

and other records of proceedings, only if both parties to a proceeding consent to it.24 

                                                 
18 Schreuer, Page 702, at [117]; Amco, Page 412; Biwater (P.O.3), at [121]; Tallinn, at [81]. 

19 Biwater (P.O.3), at [121], [125]. 

20 Biwater (P.O.3), at [115]. 

21 Procedural Order No. 1, Pages 42–43, at [8.1]. 

22 Tallinn, at [87]. 

23 Schreuer, Pages 819–828; Biwater (P.O.3), at [123]. 

24 Biwater (P.O.3), at [119]. 
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Similarly, as this provision refers only to the ICSID Secretary-General, it does not 

prohibit the parties.25 

16. Finally, Arbitration Rule 48(4) provides that “any member of the Tribunal may attach 

his individual opinion to the award, whether he dissents from the majority or not, or a 

statement of his dissent”. Plainly, Arbitration Rule 48(4) only refers to the Tribunal 

publishing the award. It does not refer to either the parties or prohibit the publication 

of pleadings. 

17. Accordingly, it is clear that the Articles or Rules do not confer any right to 

confidentiality on the parties. Absent any clear agreement between the parties that 

they are to refrain from publishing any material related to the arbitration, the 

Respondent cannot assert a right to confidentiality to justify its claim for provisional 

measures. 

(2) The provisional measures sought do not relate to actions which would 
aggravate the dispute 

18. There exists a general procedural right to non-aggravation of the dispute.26 In order 

for provisional measures to be granted to preserve this right, the measures must relate 

to actions which would make resolution of the dispute by the Tribunal more 

difficult.27 Essentially, it is a right to the maintenance of the status quo, in order to 

preserve the Tribunal’s ability to grant an effective award to the parties.28 

19. The present circumstances do not warrant the granting of provisional measures to 

protect the procedural right to non-aggravation of the dispute. First, the Respondent 

has alleged various harms caused by the media campaign. In this regard, the 

Respondent relies on media articles from international news agencies.29 However, the 

actions of these international news agencies cannot be attributed to the Claimants. 

Moreover, they have not impugned the Tribunal’s ability to grant a fair and effective 

award, nor do they threaten to affect the Tribunal’s impartiality in the proceedings. 

                                                 
25 Biwater (P.O.3), at [123(b)]. 

26 Churchill, at [48], affirming Plama, at [40]. 

27 Churchill, at [48], affirming Plama, at [40]. 

28 Plama, at [45]. 

29 Request for Provisional Measures, Pages 36–37, at [3]. 
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20. Second, the Respondent has alleged that the Claimants have published case materials 

relating to the present arbitration proceedings and intentionally distorted its context.30 

According to the Respondents, this has caused harm to its international reputation in 

the form of the downgrading of its freedom of expression ranking by several NGOs.31 

However, this does not justify the Respondent’s request for provisional measures. 

21. The mere publication of media commentary on the arbitral dispute would not prevent 

the Tribunal from independent assessment or fairly hearing any case before it. The 

Respondent has not substantiated its mere assertion that the Tribunal’s impartiality 

would be adversely affected. In any case, as argued above, the Claimants are entitled 

to publish case materials, in the absence of any confidentiality agreement between the 

parties. 

22. Third, the Respondent has alleged that the Claimants are waging a “large scale media 

campaign” against them. While the Claimants have resorted to other measures to 

resolve the dispute with Tyrea, for instance, the hiring of a public relations firm,32 this 

was a reasonable measure to adopt. 

23. The Claimants had to account to their stakeholders for their sudden departure from 

Tyrea. The hiring of the public relations firm was not only commercially sensible to 

ensure their orderly exit from Tyrea, but is a measure commonly undertaken by 

companies prominent in the public eye. In the absence of cogent evidence proving 

that the public relations firm was used for nefarious purposes,33 the Respondent 

cannot substantiate their mere assertion that this threatens the impartiality of the 

present proceedings. 

24. Accordingly, the Tribunal should not grant the requested provisional measures as they 

bear no relation to the right of non-aggravation of the dispute. The Respondent has 

simply not shown how the requested provisional measures would fulfil their intended 

purpose of ensuring a fair and effective award. 

                                                 
30 Request for Provisional Measures, Page 37, at [5]. 

31 Request for Provisional Measures, Page 37, at [5]. 

32 Statement of Uncontested Facts, Page 53, at [25]. 

33 Luttrell, Page 398. 
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(3) The right to economic prosperity is not a right protected by provisional 
measures 

25. The Respondent has alleged that the Claimants’ media efforts could “greatly 

undermine [its] attempt to develop a more extrovert economy and promote the 

country’s growth”.34 In particular, the Respondent claims that its efforts to secure the 

bid to host the World Expo 2030 could be undermined, and that the overall cost of its 

sovereign bonds issuance would increase.35 However, these do not justify the granting 

of provisional measures. 

26. The Respondent cannot assert any right to economic prosperity in justifying its claim 

for provisional measures. In Churchill v. Republic of Indonesia, the respondent State 

had requested an order for the claimant to refrain from making false, unfounded and 

misleading statements in the media about the case, as it would discourage investors 

from investing in Indonesia.36 The tribunal made clear that: 

“the right to attract foreign investment… the right to the protection of its 
honour and reputation… are not rights in dispute that could warrant the 
recommendation of provisional measures”.37 

27. In Amco v. Republic of Indonesia, the investor had unilaterally released information 

while arbitration proceedings were pending, which formed the subject of a request for 

provisional measures. The tribunal acknowledged that while newspaper articles could 

potentially have a negative impact on the state’s economy, nonetheless it would not 

affect the present rights in dispute.38 

28. Similarly, the Respondent’s concerns about its international reputation, its chances in 

successfully bidding for the World Expo 2030, and the increase in cost of its 

sovereign bonds issuance, only relate to its economy. They bear no relation to 

whether its rights in the present dispute would be prejudiced. Accordingly, the 

Tribunal should not grant the requested provisional measures on the basis of such 

rights. 

                                                 
34 Request for Provisional Measures, Page 38, at [8], [10]. 

35 Request for Provisional Measures, Page 38, at [8], [10]. 

36 Churchill, at [12]. 

37 Churchill, at [50]. 

38 Amco, Page 411; Churchill, at [49]. 
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C. The circumstances are not urgent nor necessary to avoid imminent and irreparable 
harm 

29. Provisional measures are extraordinary measures which should not be granted lightly. 

They are warranted only in situations of necessity and urgency to preserve the status 

quo.39 In the present case, neither requirement is met. 

(1) There is no urgency to avoid imminent harm 

30. The element of urgency is satisfied where action prejudicial to the rights of either 

party is likely to be taken before the tribunal gives its final decision.40 There is no 

imminent harm to warrant the grant of the requested provisional measures. 

31. As argued, the right to economic prosperity is not a right which can be protected by 

provisional measures. Yet, in its Request for Provisional Measures, the Respondent 

alleges the harm of possibly losing the World Expo bid that could generate large 

revenues,41 as well as possible increased costs to its planned but unrealised sovereign 

bond issuance.42  

32. Even if the Tribunal finds that the right to economic prosperity can be protected by 

provisional measures, the Respondent has not shown there was any urgency to avoid 

imminent harm. The Respondent has only asserted the mere possibility of such harm. 

It has not substantiated why the alleged media campaign would damage its chances at 

winning the World Expo 2030 bid when the decision is only scheduled to be made on 

January 2025.43 Further, its sovereign bond issuance is only scheduled to begin in 

December 2019. Simply put, there is a paucity of evidence which demonstrates the 

existence of imminent harm. The Tribunal should not grant extraordinary provisional 

measures to protect harms which have yet to or are unlikely to materialise. 

                                                 
39 Plama, at [38]; Churchill, at [42]; Occidental, at [59]. 

40 Occidental, at [59]. 

41 Request for Provisional Measures, Page 38, at [8]. 

42 Request for Provisional Measures, Page 38, at [10]. 

43 Request for Provisional Measures, Page 38, at [8]. 
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(2) There is no necessity to avoid irreparable harm  

33. The element of necessity is satisfied where the actions of a party are capable of 

causing or threatening irreparable harm to the rights involved.44 Harm is reparable 

where it can be compensated for by damages.45 In Occidental v. The Republic of 

Ecuador, Occidental applied for provisional measures to order Ecuador to cease its 

occupation of facilities and to prevent Ecuador from entering into a contract with 

another party to explore and exploit the area.46 However, the tribunal did not grant 

provisional measures on the basis that damages would be an adequate remedy.47 

34. The Respondent has asserted that “this media propaganda war waged by the 

Claimants is highly likely to inflict serious damage on Respondent’s economy”.48 

Even if the Respondent does suffer economic damages, this does not amount to the 

standard of irreparable harm as it can be compensated for by an award in damages. 

Accordingly, provisional measures are not necessary. 

D. Granting provisional measures would be disproportionate to the harm alleged 

35. Article 47 of the Convention, which states that “the Tribunal may, if it considers that 

the circumstances so require, recommend any provisional measures”, confers on the 

Tribunal a broad discretion to grant provisional measures. However, the Tribunal 

should not exercise this discretion lightly. In each case, the Tribunal should weigh the 

parties’ divergent interests in the light of all the circumstances.49 

36. The Respondent’s requested provisional measures are disproportionate to the harm it 

alleges. The Respondent is effectively asking the Tribunal to muzzle the Claimants by 

ordering that it not only refrain from publishing material that merely potentially 

portrays Tyrea negatively, but also from “promoting, stimulating, or instigating” the 

publication of any of such material.50 

                                                 
44 Occidental, at [59]. 

45 Plama, at [46]. 

46 Occidental, at [96]–[99]. 

47 Occidental, at [99]. 

48 Request for Provisional Measures, Page 38, at [9]. 

49 Saipem, at [175]. 

50 Request for Provisional Measures, Page 36, at [1]. 
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37. If the Tribunal grants the requested provisional measures, it would impose on the 

Claimants an unduly onerous responsibility. As operators of social media platforms, 

the Claimants would be held to account for the critical publications of anyone, 

regardless of whether such publications were justified, or it had any part in its 

publication. 

38. On the other hand, the Claimants have a legitimate interest in the transparency of the 

arbitral proceedings.51 In Biwater v. United Republic of Tanzania, the tribunal noted 

that “without doubt, there is now a marked tendency towards transparency in treaty 

arbitration”.52 Thus, the Tribunal should consider the general interest of transparency 

in permitting the proceedings to be discussed in public and having both sides of the 

story heard. As argued, the Claimants’ actions have not affected the Tribunal’s 

impartiality, nor has the Respondent otherwise shown that the resolution of the 

dispute has been made more difficult. 

39. In deciding whether the requested provisional measures should be granted, the 

Tribunal must strike the appropriate balance between these competing interests. Here, 

where the Respondent has alleged but has simply not substantiated any of its 

allegations of economic and reputational harm, or of any threat to the Tribunal’s 

ability to grant a fair and effective award. The Respondent cannot justify asking the 

Tribunal to take liberties with the need for transparency and impose a gag order on the 

Claimants. Accordingly, the Tribunal should refuse to grant the requested provisional 

measures. 

III. THE TRIBUNAL HAS JURISDICTION TO HEAR THE CLAIM DESPITE THE 

RESPONDENT’S DENUNCIATION OF THE CONVENTION 

40. Article 25(1) of the Convention envisages three major jurisdictional requirements.53 

First, the dispute must be a “legal dispute arising directly out of an investment” 

(jurisdiction ratione materiae). Second, the dispute must be “between a Contracting 

State… and a national of another Contracting State” (jurisdiction ratione personae). 

Lastly, the parties to the dispute must “consent in writing to submit to the Centre” 

(jurisdiction ratione voluntatis). 

                                                 
51 Biwater (P.O.3), at [122]–[133]. 

52 Biwater (P.O.3), at [114]. 

53 Article 25(1), Convention. 
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41. As declared in Procedural Order No.1,54 the sole jurisdictional issue is whether the 

Tribunal has jurisdiction ratione voluntatis, despite the Respondent’s denunciation of 

the Convention. In other words, the Tribunal has to determine whether the parties 

have validly consented to the Centre’s jurisdiction. 

42. This Tribunal should find that it has jurisdiction ratione voluntatis for the following 

reasons: (A) the parties have given mutual consent to the Centre’s jurisdiction; and 

(B) mutual consent was concluded before the Respondent’s denunciation had taken 

effect.55 

A. The Parties have given mutual consent to the Centre’s jurisdiction 

43. Mutual consent to the Centre’s jurisdiction is established if the Respondent had made 

an offer to arbitrate such a dispute, and the Claimant had accepted that offer while the 

offer was still in effect.56 

44. Article 9(1) of the BITs states that disputes arising out of an investment of the 

investor “shall at the request of the national concerned be submitted to the 

International Centre for Settlement of Investment Disputes”.57 This constitutes an 

offer by the Respondent to arbitrate.58 

45. This offer was accepted when the Claimants filed the Request for Arbitration. As 

Rule 2(3) of the Institution Rules provides that the date of consent is “the date on 

which the second party acted”,59 the relevant date of the Claimants’ consent is 29 

June 2018, the date it had filed the Request for Arbitration. Accordingly, mutual 

consent to the Centre’s jurisdiction was concluded validly on the basis of the BITs on 

29 June 2018. 

                                                 
54 Procedural Order No. 1, Page 41, at [6.2]. 

55 Fabrica, at [262]; Blue Bank, at [115]. 

56 Blue Bank, at [110]. 

57 Article 9(1), Tyrea-Novanda and Tyrea-Kitoa BITs, Page 56. 

58 Schreuer, Page 1280. 

59 Rule 2(3), ICSID Institution Rules; Blue Bank, at [114]. 
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46. In Blue Bank v. Bolivarian Republic of Venezuela, Venezuela denounced the 

Convention on 24 January 2012, and Blue Bank filed their request for arbitration on 

25 June 2012.60 The tribunal found that Article 71 provided a 6-month period for 

acceptance of the offer to arbitrate even after denunciation was received by the 

depositary, and held that they had jurisdiction to hear the dispute.61  

B. Mutual consent was concluded before the Respondent’s denunciation had taken 
effect 

(1) Mutual consent was concluded before 5 July 2018 

47. While the BITs and the Convention are two separate legal instruments, ICSID 

arbitration is only available if the conditions for arbitration under both the BITs and 

the Convention have been satisfied.62 Thus, the Tribunal would only have jurisdiction 

if the parties’ mutual consent through the BITs would remain valid despite the 

Respondent’s denunciation of the Convention on 5 January 2018. 

48. The general rules of treaty interpretation under Articles 31 and 32 of the VCLT are 

applicable, as both Novanda and Kitoa are State parties to the VCLT,63 and Tyrea is 

not a persistent objector.64 

49. Article 31 of the VCLT provides that: 

“a treaty shall be interpreted in good faith in accordance with the ordinary 
meaning to be given to the terms of the treaty in their context and in the light 
of its object and purpose”  

50. Article 71 provides that “the denunciation shall take effect six months after receipt of 

such notice”. On a plain reading of Article 71, it is clear that there exists a six-month 

period of time after the Respondent’s written notice of denunciation had been validly 

received on 5 January 2018, before the denunciation actually becomes effective.65 

                                                 
60 Blue Bank, at [106]. 

61 Blue Bank, at [117]–[120].  

62 Fabrica, at [261]. 

63 Procedural Order No. 2, Page 62, at [6]. 

64 Procedural Order No. 2, Page 62, at [6]. 

65 Blue Bank, at [119]. 
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This means that mutual consent under the BITs must be validly concluded before the 

Respondent’s denunciation took effect six months later on 5 July 2018.66 

(2) Article 72 cannot be interpreted to give the practical effect of immediate 
denunciation 

51. Article 72 provides that notice of the Respondent’s denunciation: 

“shall not affect the rights or obligations under this Convention of that State 
or of any of its constituent subdivisions or agencies or of any national of that 
State arising out of consent to the jurisdiction of the Centre given by one of 
them before such notice was received”. 

52. It may be argued that Article 72 of the Convention provides that mutual consent to the 

jurisdiction of the Centre must be given before notice of denunciation was received by 

the depositary.67 However, this strained reading cannot be correct as: (a) the phrase 

“given by one of them” refers to consent given by the Respondent in the BITs, (b) 

interpreting Article 72 to give the effect of immediate denunciation would violate the 

principle of effectiveness; and (c) would permit the mischief that Article 72 was 

meant to prevent. 

(a) The phrase “given by one of them” refers to consent given by the Respondent 
in the BITs 

53. It may be argued that because Article 72 employs the phrase “consent… given by one 

of them”, mutual consent to arbitration by both parties must have been given before 

the denouncing State submits its notice of denunciation. 

54. However, it is clear that “one of them” refers only to “that State or of any of its 

constituent subdivisions or agencies or of any national of that State”. This plainly 

refers to unilateral consent given by the Respondent prior to the notice of the 

denunciation.68 Therefore, Article 72 plainly preserves the Respondent’s offer to 

arbitrate under the BITs up until denunciation takes effect on 5 July 2018. 

                                                 
66 Respondent’s Exhibit 1, Page 27, Line 825. Applying the 6-month period in Article 71 of the Convention, 6 

months after 5 January 2018 is 5 July 2018. 

67 Fabrica, at [264] onwards. 

68 Blue Bank, at [98]. 
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55. In order to confirm this meaning, recourse may be had to the travaux préparatoires in 

accordance with Article 32 of the VCLT. Based on the travaux préparatoires, the 

drafters had intended Article 72 to prevent states from abusing the option of 

denunciation to relieve them of their obligations to arbitrate if a dispute arose, when 

the state has already consented to arbitration.69 

56. Accordingly, Article 72 preserves the parties’ mutual consent given under Article 9(1) 

of the BITs, despite the Respondent’s denunciation of the Convention on 

5 January 2018. 

(b) Interpreting Article 72 to give the effect of immediate denunciation would 
violate the principle of effectiveness 

57. It may be argued that on a plain reading of Article 72, as long as consent to arbitration 

was not given before the notice of denunciation was received on 5 January 2018, such 

consent is invalid. Essentially, this argument seeks to construe Article 72 to give the 

effect of immediate denunciation. 

58. However, the Tribunal should not adopt this interpretation of Article 72 as it would 

run contrary to the principle of effet utile, or effectiveness.70 The Tribunal should not 

adopt an interpretation of Article 72 which would essentially denude Article 71 of the 

effect prescribed by its plain wording. Article 71 clearly sets out that the 

Respondent’s denunciation takes effect only six months after the notice of 

denunciation was received. Thus, the drafters could not have intended, at the same 

time, to have rendered this six-month period otiose by allowing denunciation to take 

immediate effect such that only consent prior to the notice of denunciation would 

remain valid.71 

59. Moreover, Article 72 clearly states that “Notice by a Contracting State pursuant to 

Articles 70 or 71”. This clear reference to Article 71 implies that Article 72 is 

intended to be read together, and not separately. This further militates against 

interpreting Article 72 such that it should confer the effect of immediate denunciation. 

                                                 
69 Travaux Préparatoires I, Page 302; Blue Bank, at [108]. 

70 Corfu Channel, Page 24; Territorial Dispute, Page 25. 

71 Blue Bank, at [119]. 
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This interpretation would be excessively strained, and defies the plain wording of 

Article 72 itself. 

(c) Denying jurisdiction on the facts would permit the very mischief that Article 
72 was intended to prevent 

60. As argued, the purpose of Article 72 is to prevent Contracting States from abusing the 

option of denunciation and relieving themselves of their obligations to arbitrate in the 

BITs, when it has already given their consent to arbitrate.72 

61. The Respondent denounced the Convention on 5 January 2018.73 Approximately two 

months later, the Respondent then proceeded to block the Claimants’ platforms from 

operating in Tyrea.74 The Respondent should not be allowed to terminate all its 

obligations by means of a unilateral denunciation of the Convention. It would unfairly 

deprive the BITs of any practical force. Further, the Claimants would essentially be 

left high and dry, without any realistic option of legal recourse. 

62. Accordingly, the Tribunal should find that it has jurisdiction to hear this dispute on 

the basis that the parties had validly given mutual consent before denunciation took 

effect on 5 July 2018, in accordance with Article 71. This is supported both in law 

and in principle. 

IV. THE TRIBUNAL HAS JURISDICTION OVER THE MULTI-PARTY ARBITRATION 

CLAIM 

63. The Claimants are seeking to have the present arbitration claim heard by the Tribunal 

on a multi-party basis. It may be argued that the Tribunal lacks jurisdiction to hear 

this dispute on a multi-party basis because the Respondent has not given specific 

consent to the joinder of the Claimants’ claims into a single arbitral proceeding; or 

because the Claimants’ claims arise out of two separate BITs. 

64. The Tribunal has jurisdiction over the multi-party arbitration claim for the following 

reasons: (A) the institution of multi-party proceedings does not require additional 

consent beyond the general consent to arbitrate; and (B) the claims arise out of 

substantially identical factual and legal grounds. 

                                                 
72 Travaux Préparatoires I, Page 302; Blue Bank, at [108]. 

73 Response to the Request for Arbitration, Page 27. 

74 Request for Arbitration, Pages 11–12. 
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A. Institution of multi-party proceedings does not require additional consent beyond 
the general consent to arbitrate 

65. Article 25(1) of the Convention states that: 

“the jurisdiction of the Centre shall extend to any legal dispute… between a 
Contracting State… and a national of another Contracting State, where the 
parties to the dispute consent in writing to submit to the Centre”. 

66. Based on a plain reading of Article 25(1), multi-party proceedings are permitted as 

long as the parties have provided their consent to arbitrate. The Claimants have 

submitted their Request for Arbitration on 29 June 2018,75 in acceptance of the 

Respondent’s standing offer to arbitrate under Article 9(1) of the BITs.76 This 

constituted the parties’ consent to the jurisdiction of the Centre, satisfying the 

requirements imposed by Article 25(1). 

67. Article 25(1) does not impose any further requirement that the parties must have 

specifically given their consent to the claims being joined into a single arbitral 

proceeding. The fact that the claims arise out of two BITs is also not a bar to hearing 

the claims together. This is because the Convention and the BITs do not prohibit 

multi-party proceedings. Further, multi-party proceedings are fully compatible with 

and would advance the Convention’s overarching purpose. 

68. Neither the Convention nor the BITs contain any provision expressly addressing 

multi-party proceedings. However, Article 25(1) of the Convention should not be 

interpreted as precluding multi-party arbitration. In interpreting Article 25(1), the first 

port of call is the general rule of treaty interpretation embodied in Article 31 of the 

VCLT.  

69. Applying this rule of interpretation, the fact that the phrase “a national” is employed 

in its singular form in Article 25(1) of the Convention and Article 9(1) of the BITs 

does not preclude a plurality of individuals from submitting their claims to the Centre 

to be heard on a multi-party basis.  

                                                 
75 Statement of Uncontested Facts, Page 53, at [24]. 

76 Article 9(1), Tyrea-Novanda and Tyrea-Kitoa BITs, Page 54. 
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70. In Ambiente v. Argentine Republic, the tribunal noted that the use of “a national” in 

Article 25(1) did not preclude encompassing a plurality of individuals.77 In that case, 

the tribunal also noted that this argument had been raised in the earlier case of 

Klöckner and others v. Cameroon, but was not taken up by the tribunal deciding the 

latter case.78 Further, in Alemanni v. The Argentine Republic, the tribunal did not 

accept this very argument. The tribunal held that there was no reasonable basis to 

interpret “a national” as having the effect of the words “but only one”.79 

71. Similarly, the Tribunal should eschew a textualist approach in interpreting “a 

national” in its strict singular meaning. Instead, its interpretation should also be 

informed by the context, object and purpose of the treaties. In this regard, multi-party 

proceedings would be fully compatible with the overarching purpose and object of the 

Convention. The Preamble to the Convention recognises the need to resolve “disputes 

[arising] in connection with such investment[s] between Contracting States and 

nationals of other Contracting States”.80 Thus, facilitating the expedient resolution of 

disputes through instituting multi-party proceedings would entirely support the object 

and purpose of the Convention. 

72. In order to confirm the interpretation that Article 25(1) of the Convention does not 

preclude multi-party proceedings, recourse may be had to the travaux préparatoires 

of the Convention. Given that some discussion of multi-party proceedings had taken 

place at the time of conclusion of the Convention, it is likely that the drafters of the 

Convention had foreseen the possibility of multi-party arbitration at the time of its 

conclusion.81 Philip Allott, the British expert present during the drafting of the 

Convention, had noted that there might well be more than just two parties to a 

dispute.82  

                                                 
77 Ambiente, at [130]. 

78 Ambiente, at [130]; Schreuer, Page 163, at [279]. 

79 Alemanni, at [270]. 

80 Preamble, Convention. 

81 Ambiente, at [132]. 

82 Schreuer, Pages 162–163, at [277], referring to Travaux Preparatoires II, Pages 400 and 413. 
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73. Notably, having surveyed the relevant case law, the tribunal in Ambiente v. Argentine 

Republic concluded that multi-party arbitration is a “generally accepted practice in 

ICSID arbitration, and in the arbitral practice beyond that”. Professor Schreuer, a 

leading jurist on ICSID arbitration proceedings, has also supported this view.83 

74. Moreover, the terms “national” and “nationals” are used interchangeably throughout 

the BITs.84 In particular, Article 3 of the BITs provide for the Contracting State’s 

obligation to ensure fair and equitable treatment to the investments of “nationals”. 

Thus, the BITs envision the possibility of the same injuring act injuring a multiplicity 

of investors, who might then bring a claim together against the State. This very point 

was raised in Ambiente v. Argentine Republic. In that case, the tribunal found that the 

Argentina-Italy BIT had also used “an investor” and “investors” interchangeably. 

Thus, when viewed together with Article 25(1) of the Convention, it can be 

interpreted as permitting multi-party proceedings.85 

75. Accordingly, Article 25(1) of the Convention does not prohibit multi-party 

proceedings. Nor does it require the parties to specifically consent to multi-party 

arbitration proceedings. The Claimants have consented to arbitration by submitting its 

Request for Arbitration on 29 June 2018, in acceptance of the Respondent’s standing 

offer to arbitrate under Article 9(1) of the BITs. This general consent to arbitrate is 

sufficiently wide in scope to bring a multi-party proceeding under the auspices of the 

Convention.86 

B. The claims arise out of substantially identical factual and legal grounds  

76. Multi-party claims are admissible if the claims are identical or at least sufficiently 

homogenous.87 The test is whether there are sufficient factual and legal grounds 

shared between the claims.88  

                                                 
83 Schreuer, Pages 162–163, at [277]–[282]; Ambiente, at [136]. 

84 Reference to “nationals” - Article 3, Tyrea-Novanda and Tyrea-Kitoa BITs, Page 55.   

85 Ambiente, at [131]. 

86 Alemanni, at [269]–[270]. 

87 Abaclat, at [540]. 

88 Alemanni, at [293]. 
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77. Claims share substantially identical factual grounds if the injured parties share similar 

characteristics and have similar rights to compensation arising out of the same 

injuring act committed by the same injuring party.89  

78. Here, the Claimants are three social media conglomerates, all of which have set up 

local branches in Tyrea.90 The claims of expropriation are all premised upon the same 

injuring act, which was the blocking of their websites under Article 51 of the Media 

Law of Tyrea, and committed by the same injuring party, the Respondent.91 

79. The claims also share substantially identical legal grounds. At all material times the 

Claimants have the same legal rights and obligations under the BITs. The mere fact 

that the claims are premised on two separate BITs does not detract from this finding 

because the wordings of the two BITs are identical and purport to serve the same 

purposes.92  

80. Moreover, it is clear that the object of the claims is the same. The Claimants have 

based their claim on the Respondent’s breaches of Article 3(1) of the BIT and 

Article 6(1) of the BITs. 

81. Article 3(1) of the BITs provides for the Respondent’s obligation to ensure fair and 

equitable treatment of the Claimants’ investments. As the Respondent’s blocking of 

the Claimants’ platforms was contrary to the Claimants’ legitimate expectations, was 

unreasonable, and was discriminatory, the Respondent’s actions had fallen far short of 

the standard of “fair and equitable” under Article 3(1). 

82. Article 6 of the BITs prohibits the Respondent from directly or indirectly depriving 

the Claimants’ of its investments unless the Respondent complied with certain 

conditions. The Respondent had indirectly deprived the Claimants’ investments in 

Tyrea by instituting the blocking of the Claimants’ media platforms. The Respondent 

did so without complying with the conditions set out in Article 6: its measures were 

not taken in the public interest and under due process of law, were discriminatory and 
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90 Statement of Uncontested Facts, Pages 49–50, at [6]–[10]. 

91 Statement of Uncontested Facts, Page 52, at [21]. 

92 Request for Arbitration, Page 6, at [18]; Preambles, Tyrea-Novanda and Tyrea-Kitoa BITs, Pages 54 and 59. 



 20

contrary to legitimate expectations, and did not justly compensate the Claimants. 

Thus, it is clear that the claims are substantially identical. 

83. This finds further support in Guaracachi v. The Plurinational State of Bolivia. In that 

case, the tribunal held that even though the Bolivia-US BIT and Bolivia-UK BIT were 

dissimilar, the Bolivia-US BIT and Bolivia-UK BITs should not be interpreted as 

containing some limitation of scope preventing the claimants from joining the 

claims.93 Rather, the claimants were entitled to do so because both claims were based 

on the same set of facts and on the same alleged breaches by the respondent State.94 

84. Finally, allowing the claims to proceed on a multi-party basis contributes to the 

uniformity of awards. Generally, consistency in ICSID arbitration is highly desirable 

in enhancing its credibility and legitimacy,95 as well as meeting the legitimate 

expectations of the community of States and investors towards certainty of the rule of 

law.96.  

85. Accordingly, as the claims arise out of substantially identical factual and legal 

grounds, the Tribunal should allow the present dispute to be heard on a multi-party 

basis. 

V. THE RESPONDENT HAS BREACHED ARTICLE 6 OF THE BITS BY DEPRIVING THE 

CLAIMANTS OF THEIR INVESTMENTS 

86. Article 6 of the BITs prohibits Contracting Parties from taking measures that cause 

the deprivation of investments.97 The Respondent has breached Article 6 of the BITs, 

as: (A) there was indirect expropriation of the Claimants’ investments; (B) the 

conditions under Article 6 of the BITs are not fulfilled; and (C) the wrongfulness of 

the Respondent’s measures cannot be precluded. 

                                                 
93 Guaracachi, at [337]. 

94 Guaracachi, at [338]. 

95 IBA Report, Page 6. 

96 Saipem, at [67]. 

97 Article 6, Tyrea-Novanda and Tyrea-Kitoa BITs, Page 56.  
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A. There was indirect expropriation of the Claimants’ investments 

87. Measures that deprive investors of their investments, even if they retain nominal 

ownership of the rights over the investments, are referred to as indirect 

expropriation.98 The Respondent’s measures amount to indirect expropriation as: (1) 

the Claimants’ assets are investments susceptible to expropriation; (2) the Claimants 

have been substantially deprived of the economic benefits of their investments; (3) the 

deprivation of economic benefits are permanent; and (4) the Claimants’ legitimate 

expectations have been breached. 

(1) The Claimants’ assets are investments susceptible to expropriation 

88. Assets forming the subject of an expropriation claim must constitute “investments” 

under Article 1 of the BITs. Article 1 of the BITs states that “‘investments’ shall 

comprise every kind of asset”, and does not purport to be an exhaustive definition.99 

Thus, the parties had intended for the definition of “investment” to be defined broadly. 

No further requirement should be implied in interpreting “investment”.100 This is fully 

consistent with the travaux préparatoires of the Convention, which establishes that 

the term was left intentionally undefined such that the definition could be the subject 

of agreement between the Contracting States.101 

89. By implementing the Ordinances of the TCA which blocked the Claimants’ media 

platforms, the Respondents have deprived the Claimants of significant assets. These 

assets include advertisement and subscription revenue, direct investments including 

physical assets and development costs, and the opportunity to proceed with market 

expansion in the future. Plainly, these assets fall squarely within the parties’ definition 

of an “investment” under Article 1 of the BITs. 

                                                 
98 Middle East Cement, at [107]. 

99 Article 1, Tyrea-Novanda and Tyrea-Kitoa BITs, Page 54. 

100 Biwater (Award), at [313]. 
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90. The Claimants’ direct investments include tangible physical assets and development 

costs going towards the establishment of the local branches in Tyrea.102 These claims 

stem from tangible property rights which can be expropriated. Similarly, the 

opportunity to proceed with market expansion, albeit an intangible asset, is also 

susceptible to expropriation. It has an economic value to the Claimants, given that 

relevant costs to lay down the groundwork have been expended,103 and revenue can 

be generated upon the expansion. 

91. Further, even if these investments are not property rights, they remain susceptible to 

expropriation. An expropriation is not limited to tangible property rights,104 but also a 

broad range of intangible assets of economic value to an investor.105 This comprises 

immaterial rights, such as contractual rights. 

92. Rights conferred by contract may be capable of giving rise to a claim of expropriation 

if they give rise to an asset to which a monetary value may be ascribed.106 The 

advertising contracts and paid subscriptions are the sources of the Claimants’ revenue 

stream, for the Claimants receive payment for the sale of their advertising space and 

subscription fees. A monetary value can be ascribed to these payments. Accordingly, 

the advertising contracts and paid subscriptions are capable of giving rise to a claim 

of expropriation. 

(2) The Claimants have been substantially deprived of the economic benefits of 
their investments 

93. Indirect expropriation requires that a government measure must have resulted in the 

investor being substantially deprived of the economic benefits of its investment.107 

This includes interference with the use of property which has the effect of depriving 

the owner, in whole or in significant part, of the use or economic benefit of the 

property, even if not necessarily to the obvious benefit of the host State.108 One 
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manifestation of indirect expropriation is where the state’s actions caused the 

destruction of the investor’s operations, leaving the investor as “a company with 

assets, but without business”.109 

94. As social media companies, the Claimants generate profits primarily through their 

online platforms, specifically through the sale of advertising space, sale of 

promotional content, collection of user payments for personalized content and 

advertisement blocking. The blocking of the Claimants’ media platforms has resulted 

in the loss of every single user on their platforms.110 As a result, the Claimants can no 

longer derive any economic benefit from these revenue streams. Essentially, the 

Claimants’ operations have been destroyed.  

95. Even if the block is later lifted and the Claimants are allowed to operate in Tyrea 

again, the Claimants would still have been substantially deprived of their investments. 

The Claimants had already wound down operations in Tyrea to cut their losses, upon 

seeing that they were unable to seek assurances from the Respondent.111 The mere 

lifting of the block does not allow for the generation of profits. Further, it is not 

reasonable to expect the Claimants to re-establish operations, given the need for 

additional costs to be expended and inevitable concerns over future treatment of their 

investments pursuant to the Respondent’s capricious policies. 

96. The Claimants have also been deprived of the economic benefits to be derived from 

the opportunity to expand into neighbouring markets. The Claimants had utilized their 

dominant and physical presence in the Tyrean market to facilitate their negotiations 

with Alcadia and Larnacia, which concerned the Claimants’ expansion into their 

markets.112 In fact, having seen the successful operations of the Claimants’ platforms 

in Tyrea, officials from Alcadia and Larnacia had showed extremely positive signs 

toward the Claimants’ expansion.113 Yet, after the Respondent’s measures cast the 

Claimants in negative light, these promising negotiations came to a standstill.114 
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97. Accordingly, the Respondent’s actions have substantially deprived the Claimants of 

the economic benefits to be derived from their investments, and this amounts to 

indirect expropriation. 

(3) The deprivation of economic benefits is permanent 

98. The duration of economic deprivation is determinative of whether the Respondent’s 

measures constitute expropriation.115 A lasting removal of the ability of an investor to 

make use of its economic rights is generally required to amount to expropriation, 

although in some circumstances, a temporary deprivation may also amount to an 

expropriation.116 

99. The Respondent’s actions have caused the Claimants to suffer lasting and permanent 

deprivation of economic benefits. These measures, taken on 28 February, 1 March, 

and 2 March 2018, have persisted to this very day. There was no sign from the 

Respondent that the block may be lifted, despite the assurances being sought by the 

Claimants regarding possible further work they may put into their algorithms.117 

(4) There was a breach of the Claimants’ legitimate expectations 

100. The finding of a breach of legitimate expectations further supports the finding of 

indirect expropriation.118 In determining whether an investor has legitimate 

expectations, the Tribunal may have regard to the explicit and specific legal 

obligations assumed by the host state.119 

101. In Tecmed v. The United Mexican States, the tribunal found that the claimant, 

Tecmed, had legitimate reasons to believe that the operation of the landfill would 

extend over the long term. It was clear that the investors could not break even and 

start earning the expected profits within such a short period of time. The State had to 

have known this, and yet acted in line with such expectations.120 Thus, the tribunal 
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held that the breach of legitimate expectations was one of the reasons why the United 

Mexican States’ actions had amounted to expropriation of the investors’ 

investments.121 

102. Similarly, the Claimants had legitimate expectations of a favourable investment 

climate to facilitate their generation of revenue in the Tyrean market. These 

expectations were created by the Respondent’s promises in enacting legislative 

reforms. In 2013, it passed the Media Law which liberalized the Internet and 

proclaimed Tyrea as a strategic new market. The publication of this law was 

accompanied by an official government statement to the press expressing the 

Respondent’s intention to keep in line with this liberalization trend.122 In this same 

statement, specific commitments were made to lay down the ground for future 

collaboration with the Claimants.123 

103. Moreover, in an international conference with representatives of social media 

platforms as audience, the Respondent declared with “absolute certainty that a new 

internet era has begun” for Tyrea, and that it would do its “absolute best” to facilitate 

the establishment and use of new internet possibilities for the people of Tyrea.124 

These explicit promises of liberalisation of the Internet for greater freedom of speech 

formed the reasonable basis on which the Claimants decided to invest in Tyrea. 

104. Despite having created such legitimate expectations through its bold representations, 

the Respondent subsequently backtracked on its commitments to the investors. The 

Media Law was subsequently amended to tighten the control over the social networks. 

The Claimants were forced to submit invasive users’ information and develop an 

algorithm to filter content within 60 days.125 Without warning, the Respondent 

reduced the deadline to create the algorithm from 60 days to 45 days, with full 

knowledge that 45 days was infeasible for the task.126 The Respondent finally 

imposed an indefinite block on the Claimants, denying them of revenue generation in 
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the Tyrean market. These measures are a stark departure from the Respondent’s 

previous explicit assurances. They exceed reasonable regulations and are a return 

back to state control of the media. 

105. Accordingly, the Tribunal should find that the Respondent has breached the 

Claimants’ legitimate expectations. In the first place, it represented to the Claimants 

various commitments and assurances which formed the basis of the Claimants’ 

legitimate expectations. Subsequently, the Respondent took measures which not only 

failed to uphold such expectations, but were detrimental to the Claimants. 

B. The conditions under Article 6 of the BITs are not fulfilled 

106. Article 6 of the BITs makes clear that where the Respondent’s measures amount to a 

deprivation of investments, certain conditions must be complied with. These 

conditions must be fulfilled cumulatively.127 The Respondent has breached Article 6 

of the BITs as it has not fulfilled any of these conditions: (1) the Respondent’s 

measures were not taken in the public interest and under due process of law; (2) the 

Respondent’s measures were discriminatory; and (3) the Respondent did not provide 

for the payment of just compensation. 

(1) The Respondent’s measures were not taken in the public interest and under 
due process of law 

107. While the Tribunal is to accord due deference to the Respondent when defining the 

issues that affect its public policy or wider societal interests, this does not prevent the 

Tribunal from examining whether the Respondent’s actions were reasonable.128 In 

particular, there must be a relationship of proportionality between the impact to 

investors and the aim of its measures.129 
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108. The Respondent justifies their actions as safeguarding the public interest in the light 

of the social unrest brewing in Tyrea. However, this does not excuse the 

disproportionate nature of its actions. There was no reason to implement a sweeping 

and intrusive law requiring social networks to give the Respondent access to Personal 

ID card details of the users and correspondence between users on the social 

networks.130 Effectively, the Respondent is instituting a complete censorship of the 

internet to allow the persecution of opposing voices. 

109. The requirement of due process may be breached where resolutions purporting to 

expropriate investments was passed without giving prior notice to the investors.131 As 

social networks subject to Amendment Law No. 0808-L and as investors protected 

under the BITs, the Claimants ought to have received notice that the Respondent was 

considering the passing of this law. Yet, the Respondent passed Amendment Law No. 

0808-L without giving any prior notice to the Claimants. 

110. Subsequently and without giving prior notice, the Respondent also abruptly shortened 

the period for complying with Article 51 of the amended Media Law, as introduced 

by Amendment Law No. 0808-L, from 60 days to 45 days. This is despite the 

Respondent’s knowledge that 60 days was already barely sufficient,132 and that the 

two additional weeks after the initial 45 days were crucial for the effectiveness of the 

algorithm.133 In fact, the Claimants had been assured by the Tyrean Minister of 

Telecommunications, Information Technology and Mass Media during an official 

meeting that a feasible deadline for compliance would be set.134 

111. Moreover, this abrupt reduction took place only after 30 days. This effectively left the 

Claimants with 15 days to complete the work originally to be done within 30 days. 

The Claimants were simply not given a reasonable chance to comply with the law to 

prevent their networks from being blocked. 
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112. Accordingly, the lack of prior notice, when viewed together with the abrupt and 

unreasonable change of deadlines, constitutes a lack of due process. 

(2) The Respondent’s measures were discriminatory 

113. A state’s measure is discriminatory if similar cases are treated differently and without 

reasonable justification.135 

114. The Claimants and the Tyrean domestic social media platforms, Wink and 

TruthSeeker, were in comparable positions. All five social networks had similar 

content on their media platforms, and had allegedly breached Article 51 of the 

amended Media Law. However, the Respondent accorded differential treatment 

without reasonable justification when it blocked the Claimants, but not Wink and 

TruthSeeker.136 

115. The Respondent has sought to justify its different treatment on the ground that the 

latter, being less popular, were less dangerous than the Claimants. This does not 

detract from the fact that Wink and TruthSeeker had been used to spread hate speech 

as well.137 

116. In fact, the words “Shocking news on the threat to all Minyar!” can be found in a 

message on Wink’s platform.138 Further, a post on TruthSeeker reads: 

“Our special report … a story of false accusations and death threats thrown in 
the face of our people. Because whatever we do and however we do this, we 
will always be the ones to blame by the aggressor in our midst”.139  

In light of these blatant and incendiary examples of incitement, the Respondent’s 

justifications fall short of being convincing. 
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117. The Respondent has also cited the “failure of the algorithm” as the reason for 

blocking the Claimants.140 At the same time, the Respondent has conveniently sought 

to excuse Wink for failing to develop an efficient algorithm.141 There is no evidence 

that TruthSeeker has developed an effective algorithm. 

118. There is no reasonable justification for the differential treatment. The Respondent’s 

explanation for not blocking Wink is that it “was not at fault for the algorithm’s 

inefficiency”.142 Yet, no such leniency was extended to the Claimants, even though the 

Claimants could hardly be said to be at fault for the failure of their algorithms. The 

failure of the Claimants’ algorithms was largely due to the lack of testing, which was 

in fact caused by the Respondent’s abrupt reduction in the compliance period.143 

Accordingly, the Respondent’s justifications for its differentiated treatment do not 

stand up to scrutiny. 

(3) The Respondent did not provide for the payment of just compensation 

119. Under Article 6 of the BITs, the Respondent must provide just compensation to the 

Claimants as long as there is a finding of expropriation.144 This applies even if the 

taking is for a public purpose, non-discriminatory, and in accordance with due process 

of law.145 While governments may need to act in the public interest, this does not 

liberate them from the obligation to compensate those with whom it has entered into 

specific arrangements.146 

120. This obligation persists regardless of the Respondent’s justifications. After instituting 

the block of the Claimants’ media platforms, the Respondent has not made any 

compensation to the Claimants. Accordingly, this clearly violates the requirement of 

just compensation under Article 6 of the BITs. 
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C. The wrongfulness of the Respondent’s measures cannot be precluded 

121. The wrongfulness of the Respondent’s expropriatory measures cannot be precluded 

as: (1) the Respondent’s measures were not necessary; and (2) the Respondent’s 

measures were not an exercise of the state’s police powers. 

(1) The Respondent’s measures were not necessary 

122. Article 25 of the RSIWA permits the Respondent to preclude the wrongfulness of its 

actions that are not in conformity with its international obligations.147 However, the 

Respondent must show that such actions are “[are] the only way for the State to 

safeguard an essential interest against a grave and imminent peril”. This means that 

the Respondent cannot rely on the defence of necessity if there are other lawful means 

available, even if they may be more costly or less convenient.148  

123. The Respondent could have taken other lawful means to achieve their alleged aim of 

protecting public order. For example, Article 117 of the amended Tyrean Penal Code 

prescribes the penalties for any failure to comply with the requirements of Article 51 

of the amended Media Law, and allows for the imposition of a fine or a temporary 

block.149 These alternatives were available to the Respondent. Yet, it resorted to 

impose the most punitive measure of a permanent block on the Claimants. 

124. It was also open to the Respondent to collaborate with the Claimants for the fake 

news correction campaign, which was already in place before the blocking.150 The 

Claimants had popular platforms, ideal in furthering the aim of fighting fake news 

with truths. This approach promotes mutual understanding, in line with the 

Respondent’s own “Tyrea for All” program.151 The Respondent was also not 

constrained in collaborating with the social networks, as indeed this was the approach 

taken with TruthSeeker shortly after the block.152  
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125. Accordingly, as the Respondent’s measures were not the only options available to it, 

it cannot rely on the defence of necessity to preclude its expropriation of the 

Claimants’ investments.  

126. Even if the Respondent can rely on the defence of necessity, this does not, by itself, 

lead to the conclusion that the State has no liability to provide compensation.153 In 

CMS v. The Republic of Argentina, the tribunal held that “the plea of necessity may 

preclude the wrongfulness of an act, but it does not exclude the duty to compensate 

the owner of the right which had to be sacrificed”.154 

(2) The Respondent’s measures were not an exercise of its police powers 

127. General regulations adopted by a State within its police powers do not constitute 

expropriation, and consequently precludes the state from liability to pay 

compensation.155 Measures fall within the ambit of police powers if taken to pursue a 

legitimate aim in public interest, and bear a reasonable relationship of proportionality 

between the means employed and the aims sought to be achieved.156 No such 

proportionality will be found if the investor bears an individual and excessive 

burden.157 

128. The Respondent’s measures were not in pursuance of a legitimate public purpose. 

Effectively, the Respondent is implementing sweeping and intrusive laws requiring 

widespread access to the details of correspondences between social media users, as 

well as their Personal ID information. The Respondent seeks to institute the complete 

censorship of opposing voices. 

129. In any event, the Respondent’s measures were disproportionate as the Claimants bore 

individual and excessive burdens. The promulgation of hate speech had been 

perpetrated on other social networks aside from the Claimants’.158 Yet, the Claimants 

were the only investors subject to the block, which substantially deprived of their 
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investments and subject to expropriation. Essentially, the Claimants have been 

assigned the entire and exclusive blame for the situation of social unrest in Tyrea. 

Accordingly, the Respondent’s measures can hardly be described as proportionate, 

and cannot amount to a legitimate exercise of its police powers. 

VI. THE RESPONDENT HAS BREACHED ARTICLE 3(1) OF THE BITS BY VIOLATING 

THE FAIR AND EQUITABLE TREATMENT STANDARD 

130. Article 3(1) of the BITs requires the Contracting Parties to accord “fair and equitable 

treatment to the investments of nationals of the other Contracting Party”.159 The 

Respondent has violated Article 3(1) for the following reasons: (A) the Respondent 

has breached the Claimants’ legitimate expectations; (B) the Respondent’s measures 

were discriminatory; and (C) the Respondent’s measures were not taken under due 

process of law. 

A. The Respondent breached the Claimants’ legitimate expectations  

131. A state’s conduct can create reasonable and legitimate expectations of an investor, 

and a failure to honour these expectations may amount to a breach of the fair and 

equitable treatment standard.160 

132. The Claimants had the legitimate expectation of a favourable investment climate 

facilitating their revenue generation.161 The Claimants entered into Tyrea on the basis 

of the Respondent’s assurances, expending resources to establish their presence in 

Tyrea and even developing features tailor-made for the Tyrean public.162 Yet, 

reneging on its promises, the Respondent subsequently imposed an indefinite ban that 

deprived the Claimants of the use and benefit of their investments. In this regard, the 

Respondent’s actions fall far short of the “fair and equitable” standard under Article 3 

of the BITs. 
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B. The Respondent’s measures were discriminatory 

133. Non-discriminatory treatment requires that the conduct is not based on arbitrary or 

unjustifiable distinctions.163 The Respondent has violated the fair and equitable 

treatment standard via its discriminatory measure of blocking the Claimants.164 Like 

investors were not treated alike when the Claimants were the only investors blocked, 

despite their similarities with Wink and TruthSeeker. 

134. Consistent with its opaque behaviour, the Respondent has not explained why 

Truthseeker was not blocked.165 In the case of Wink, the Respondent has sought to 

justify not imposing a permanent block on Wink by citing the difference in the 

networks’ popularity. However, the mere fact that Wink was a smaller social network 

does not necessarily affect the gravity of the threats that the social networks pose in 

causing social unrest. Smaller networks can become dangerous echo chambers, within 

which extremist tendencies fester. Ideas are reinforced and amplified through 

repetition inside a defined system. Users may have a sense that no other view is 

legitimate, and can be easily influenced by the incitement of extremist views. Thus, 

given that the nature of the threats posed by the Claimants and Wink were 

fundamentally the same, they ought to be curbed with similar measures. 

135. Moreover, Article 51 of the amended Media Law plainly takes into account audience 

size as a factor for assessing the effectiveness of the algorithm. It cannot be the 

legislative intention to excuse smaller networks from this requirement of developing 

an effective algorithm. Particular attention must be paid to the use of words “Every 

Social Network shall develop and implement an effective algorithm”.166 This means 

that neither Wink nor TruthSeeker can be excused for their failure to develop an 

effective algorithm. 

136. Accordingly, in failing to treat the Claimants, Wink, and TruthSeeker alike, the 

Respondent’s measures amounted to the discriminatory treatment of the Claimants. 
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C. The Respondent’s measures were not taken under due process of law 

137. The requirement of due process may be breached where resolutions purporting to 

expropriate investments was passed without giving prior notice to the investors.167 

The Respondent’s measures of blocking of the Claimants did not accord with due 

process of law.168 

138. The Claimants did not receive notice that the Respondent was considering the passing 

of Amendment Law No. 0808-L, which could and did lead to an expropriation of their 

investment.  

139. Further, the Respondent also abruptly shortened the period for complying with Article 

51 of the amended Media Law from 60 days to 45 days. This was despite the 

Respondent’s knowledge that 60 days was already barely sufficient,169 and that the 

two additional weeks after the initial 45 days were crucial for the effectiveness of the 

algorithm.170 In fact, the Claimants had been assured by the Tyrean Minister of 

Telecommunications, Information Technology and Mass Media during an official 

meeting that a feasible deadline for compliance would be set.171 Thus, the Claimants 

were not given a reasonable chance to comply with the law to prevent their networks 

from being blocked.  

VII. THE DCF METHOD IS APPROPRIATE FOR THE QUANTIFICATION OF THE 

CLAIMANTS’ DAMAGES 

140. The DCF method is a valuation method which determines the present value of 

investments by applying a discount rate to a series of projected cash flows.172 The 

discount rate represents the “reward” that investors demand for a delayed payment.173 

141. The DCF method should be applied to quantify the Claimants’ damages for the 

following reasons: (A) the DCF method would determine the genuine value of the 

                                                 
167 Siag, at [442]. 

168 Refer to Section V.B.1, at [101]–[104]. 

169 Claimants’ Exhibit 6, Page 13, at [7]. 

170 Statement of Uncontested Facts, Page 51, at [16]. 

171 Claimants’ Exhibit 6, Page 13, at [7]. 

172 Marboe, Pages 189–190, at [4.90]. 

173 Marboe, Page 194, at [4.104]. 



 35

Claimants’ investments; and (B) the application of the DCF method does not lead to a 

speculative value. 

A. The DCF method would determine the genuine value of the Claimants’ investments 

142. Under Article 6 of the BITs, the parties have agreed that just compensation shall 

represent “the genuine value of the investments affected”.174 The genuine value of the 

affected investments refers to the fair market value that a reasonable businessman 

would ascribe to the economic value of an asset.175 For income-producing assets, this 

economic value ought to include future income it can generate. The DCF method 

accounts for such future income in its projection of future cash flows, and hence 

compensates the Claimants for the genuine value of their investments. 

143. The Claimants are going concerns176 seeking compensation for their income-

producing assets, which include the platforms’ advertising space, promotional 

content, and personalized content.177 In order to adequately compensate the 

Claimants, the future income that can be generated using their assets must be taken 

into account. Such future income is factored into the calculations under the DCF 

method.  

144. In contrast, the Respondent’s proposed proven expenditure model does not allow the 

Claimants to receive compensation of such genuine value. The proven expenditure 

model does not account for future cash flows,178 and calculations using this model 

amount only to approximately 4 to 6% of the Claimants’ proposed quantum. Allowing 

the Respondent’s valuation would result in a serious under-representation of the 

Claimants’ losses, far from the genuine value of their investments. 

145. As such, the DCF method should be adopted for quantification of the Claimants’ 

damages. It accounts for future cash flows by discounting them to their present value, 

according the genuine value of the Claimants’ income-producing assets. 

                                                 
174 Article 6(c), Tyrea-Novanda and Tyrea-Kitoa BITs, Page 56. 

175  Phillips Petroleum, at [112]. 

176 Claimants’ Exhibit 7, Expert Report of Alfonso Alonzo, Page 18. 

177 Claimants’ Exhibit 7, Expert Report of Alfonso Alonzo, Page 16–19. 

178 Respondent’s Exhibit 4, Expert Report of Professor Magdalene E. DiMarco, Page 34. 
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B. The application of the DCF method does not lead to a speculative value 

146. In order for the DCF method to apply, the following requirements should be fulfilled: 

(a) the Claimants’ proven record of profitability, (b) the possibility of calculating a 

valid WACC, (c) the presence of established business plans, and (d) the reasonable 

certainty of determining the price at which the Claimants can sell their goods and 

services. 

(a) The Claimants have a proven record of profitability 

147. In order to determine whether companies have a proven record of profitability, the 

Tribunal may refer to information from both within and outside the host state.179 

In Yusuf Ahmed Alghanim v. Toys “R” Us, the stores which had their licensing 

agreement terminated had only been suffering losses up to the point of termination but 

were expected to profit over time. This led the tribunal to find that the information 

available up to that point regarding the stores in contention was insufficient. Instead, 

it quantified the Claimant’s losses by examining the profitability of stores from other 

countries, eventually awarding the Claimant its due compensation. 

148. This method should be applied to the present case. Despite having been operating in 

Tyrea for a short period of two years before the Respondent blocked the Claimants’ 

networks,180 the Tribunal may draw upon relevant information from the Claimants’ 

operations in countries outside of Tyrea. 

149. The Claimants have a proven track record of success in expanding to new foreign 

markets. After entering Fitzrobia in 2013, FriendsLook had obtained profits 

amounting to 25% of its revenue that year. In 2018, its profits increased to 35% of its 

revenue.181 Similarly, upon entering new markets, Whistler and SpeakUp have 

demonstrated steadily increasing profits within 10% of their revenue margin.182 Thus, 

the Claimants’ operations in countries outside of Tyrea have, as a matter of fact, 

demonstrated a consistent increase in profits upon entering new markets. 

                                                 
179 For instance, see Yusuf Ahmed Alghanim; Al-Bahloul, at [75]. 

180 Statement of Uncontested Facts, Page 50, at [10]. 

181 Procedural Order No. 2, Page 61, at [3]. 

182 Procedural Order No. 2, Page 61, at [3]. 



 37

150. Even if there are any differences between Tyrea and the other countries in which the 

Claimants have operated in, this does not render the Claimants’ operations outside of 

Tyrea irrelevant in assessing their proven record of profitability. The Tribunal can 

reasonably account for such differences in determining the quantum of the valuation 

to be awarded by making upward or downward adjustments to the final quantum. 

151. For instance, the Tribunal could apply an upward adjustment to the Claimants’ profits 

in Tyrea due to the lack of prominent competitors such as Facebook or Twitter,183 

which would presumably have reduced its revenue. Tyrea also has four times the 

population of Fitzrobia,184 which means there are a greater number of potential users 

and this may boost Tyrea’s revenue. It could also make a downward adjustment to 

account for the fact that Fitzrobia is a developed country,185 meaning that Fitzrobia’s 

citizens may have greater access to the Claimants’ online platforms.  

152. Accordingly, the Claimants’ operations, both within and outside of Tyrea, 

demonstrate a consistent record of profitability. 

(b) The Claimants’ Weighted Average Cost of Capital of 5% is valid 

153. In order to accurately compute the present value of the expected total income, an 

appropriate discount rate must be applied. Here, the discount rate is determined by 

computing the Weighted Average Cost of Capital, or WACC. 

154. The calculation of the WACC takes into account risk premium, which is based on 

non-diversifiable risks. These non-diversifiable risks refer to the general risks of 

investing in Tyrea,186 determined by taking into account various factors, such as the 

currency’s stability, government budget balances, and political stability.187 The 

conditions in Tyrea are relatively volatile, due to the inherent ethnic tensions.188  

                                                 
183 Statement of Uncontested Facts, Page 49, at [6]. 

184 Statement of Uncontested Facts, Page 48, at [3]; Procedural Order No. 3, Page 61, at [3]. 

185 Procedural Order Number 2, Page 61, at [3]. 

186 Tidewater Investment, at [186]. 

187 Damodaran, Page 126. 

188 Statement of Uncontested Facts, Page 48, at [1]. 
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155. However, the volatile conditions do not preclude the calculation of a meaningful 

country risk premium. This is because such volatility has been substantially 

diversified, and consequently do not constitute part of the non-diversifiable risks to be 

factored into the calculation of the risk premium and the WACC. This diversification 

was done through the Claimants’ diverse operations in various countries. The 

Claimants are major international social networks,189 for instance, FriendsLook 

maintain operations in over 100 countries.190 As such, the risks of operating in Tyrea 

would be reduced and spread out given the Claimants’ international portfolios. 

156. As a result of the diversification of the risks of investing in Tyrea, the risk premium is 

appropriately and reasonably factored into the discount rate of 5%. Therefore, the 

WACC would not have caused a speculative quantum of compensation. 

(c) The Claimants have established business plans 

157. The Tribunal may consider the availability of established business plans prior to the 

dispute in determining the Claimants’ profitability. Such plans are considered to be 

strong and reliable evidence as they were created for purposes unrelated to the legal 

dispute, but were instead prepared for investors, consumers, or employees, to 

convince them of the companies’ future viability.191 

158. The Claimants have established business plans regarding both the planned launches of 

new features tailor-made to the Tyrean public by 2018,192 and the intended market 

expansion by 2022.193 These plans had been made in the ordinary course of business, 

prior to the Respondent’s expropriation of the Claimants’ assets.  

159. Having witnessed the potential of the Tyrean market, the Claimants had been working 

on the launch of new tailor-made features at least since early 2017.194 It is also 

undisputed that the Claimants had been working on the market expansion plans.195 

                                                 
189 Statement of Uncontested Facts, Page 48, at [3]. 

190 Statement of Uncontested Facts, Page 49, at [7]. 

191 Marboe, Page 248, at [5.111]. 

192 Statement of Uncontested Facts, Page 50, at [11]. 

193 Procedural Order No. 2, Page 61, at [2]. 

194 Statement of Uncontested Facts, Page 50, at [11]. 

195 Procedural Order No. 2, Page 61, at [2]. 
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Indeed, the Claimants had done so because its negotiations with officials of Alcadia 

and Larnacia had shown extremely positive signs, prior to the Respondent’s blocking 

of the Claimants’ media platforms.196 

160. Further, while not all business plans, such as SpeakUp’s plans for the launch of new 

tailor-made features, have been submitted to the Tribunal,197 the Tribunal may 

exercise its power under Arbitration Rule 34(2) to call for these business plans to be 

produced.198 Accordingly, the Tribunal should find that the Claimants have 

established business plans, which satisfies another criterion for the DCF method to 

apply. 

(d) The prices of the Claimants’ goods and services are reasonably certain 

161. The level of certainty of determining the sale price of goods and services is 

determined by the volatility of the goods and services in question.199 For instance, in 

Rusoro Mining v. Bolivarian Republic of Venezuela, the tribunal deemed that the DCF 

method could not be used, due to the highly volatile nature of gold prices worldwide. 

Given that Venezuela had expropriated the Claimant when gold was at a historic 

peak, the Tribunal found it difficult to “recreate the market expectations on the date of 

expropriation regarding the future development of gold prices”.200 

162. The Claimants’ revenue streams are not volatile and can be determined with 

reasonable certainty. While the Claimants’ local platforms in Tyrea may have been 

affected by local Tyrean legislation, it is unlikely that such legislation has adversely 

impacted the prices that the Claimants could charge for their revenue streams of 

personalized content and advertising.201 Even after the blocking of the Claimants’ 

platforms in Tyrea, none of the unblocked social media platforms’ popularity 

                                                 
196 Request for Arbitration, Page 5, at [15]. 

197 Procedural Order No. 2, Page 61, at [2]. 

198 Rule 34(2), ICSID Arbitration Rules. 

199 Rusoro Mining, at [759]. 

200 Rusoro Mining, at [785]. 

201 Statement of Uncontested Facts, Pages 49–50, at [7]–[9]. 
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experienced any substantial increase, despite their promotional and marketing 

efforts.202 

163. Given the lack of users moving to the other platforms, this suggests that the Claimants 

have enjoyed a strong, stable, loyal following within Tyrea. Thus, but for the 

Respondent’s measures, it is unlikely that the Claimants’ revenue streams would have 

experienced major volatile price fluctuations. Accordingly, the Claimants’ prices of 

goods and services can be determined with reasonable certainty. 

164. In any case, the Tribunal should utilize the Claimants’ proposed DCF method and 

calculations because this would better respect the Claimants’ fundamental right to see 

their losses redressed. This right stems from the core purpose of compensation, which 

is that of reparation of the Claimants’ losses, by making good the damage caused by 

the Respondent’s unlawful acts.203 

165. Although there are uncertainties in valuation which are inherent in the DCF method, 

the presence of these normal uncertainties should not deprive investors of this 

fundamental right.204 

  

                                                 
202 Procedural Order No. 2, Page 63, at [16]. 

203 Chorzów Factory, Page 29. 

204 For instance, see Lemire, at [249]. 
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PRAYER FOR RELIEF 

 

For the foregoing reasons, the Claimants respectfully request this Tribunal to render an award 

in favour of the Claimants, as follows: 

  

1. To decline to grant the requested provisional measures; 

2. To declare that it has jurisdiction over the present dispute despite the Respondent’s 

denunciation of the Convention; 

3. To declare that it has jurisdiction to hear the present claims on a multi-party basis; 

4. To hold that the Respondent has violated Articles 3(1) and 6 of the BITs; and 

5. To hold that the compensation requested for by the Claimants is not speculative and 

that the DCF method is the appropriate method for the quantification of damages. 

 

And any other order that it may deem fit. 

 

 

 

Respectfully, 

Team Berman 

Counsel for the Claimants 
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