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STATEMENT OF FACTS 

1.  FriendsLook plc., incorporated in and in accordance with the laws of 

Novanda, Whistler Inc. and SpeakUp Inc. both companies incorporated in and in accordance 

with the laws of Kitoa (the “Claimants”), are three companies owners and developers of the 

following social websites named FriendsLook, Whistler and SpeakUp respectively, whose 

purpose is to provide users with a platform to express their thoughts and ideas (the 

“Platforms”).  

 2.  In 2015, the Claimants decided to expand the Platforms to Tyrea 

(“Respondent”) in a strategic step to their international expansion. This expansion facilitated 

communications in Tyrea, and also contributed to the growth of the Tyrean economy. 

3.  In December 2017, in the middle of an ethnic tension in Tyrea, Respondent 

started to make public statements alleging that this was mainly caused by the Platforms as 

the perpetrators were supposedly using them for spreading hate speech and coordinating 

violent activities.  

4.  Immediately after that, Respondent passed Law No. 0808-L dated January 12, 

2018 (“Law 808”) which stipulated that social networks operating in Tyrea had to develop 

and implement an algorithm which allowed to filter, detect and block potentially prejudicial 

content and to provide access to users’ personal messaging and detail.  

5.  Respondent also issued the Decree No. 0578/201-D (“Decree 578”), which 

granted the Claimants a 60-day period of time for the development and implementation of 

the algorithm. However, after thirty days of work, and without prior notice, Respondent 

amended the referred Decree by issuing Decree No. 0599/201-D (“Decree 599”), reducing 

the 60-day period of time to 45 days. Despite the impact on the Claimants efforts to develop 

the algorithm, the Claimants continued working in order to meet the new deadline. 

6.  In this sense, the Claimants presented the algorithm within the stipulated 

deadline. However, Respondent still blocked the Platforms, following the Tyrean 

Communications Authority’s Ordinances of February 28, March 1 and 2, 2018 (the 

“Ordinances”).  

7. By virtue of the Ordinances, the Claimants were deprived of vital assets, 

including the possibility to generate revenue through the sale of advertising space, as the 

Claimants revenue is ad-driven and heavily depends on their web traffic along with the 
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payments for ad blocking and promotional content. Furthermore, the Claimants lost all of the 

projects which they intended to launch to the market in 2018, and were also deprived of the 

opportunity to expand in the region by utilizing their predominant presence in Tyrea to 

expand their activities in neighboring markets.  

8.  All of the aforementioned caused the frustration of the Claimants investments 

in Tyrea.  
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ARGUMENTS 

1. THE ARBITRAL TRIBUNAL SHOULD NOT GRANT THE PROVISIONAL 

MEASURES REQUESTED BY RESPONDENT  

9.  The Tribunal should reject the RFPM filed by Respondent. In doing so, the 

Tribunal should consider the approach applied by case law [1.1], by which the provisional 

measures are subject to a high threshold [1.2], and that none of the applicable requirements 

are met in the RFPM es filed by Respondent [1.3]. 

1.1 THE TRIBUNAL SHOULD APPLY THE REQUIREMENTS SET FORTH IN CONSISTENT 

CASE LAW TO DISMISS RESPONDENT’S RFPM 

10.  This Tribunal should reject Respondent’s RFPM as it does not meet the 

applicable standard.  

11.  Articles 39 of the Rules1 and 47 of the Convention, 2 applicable to the present 

case, 3  establish that an arbitral tribunal constituted under ICSID may grant provisional 

measures.4 However, beyond formal requirements, both are silent as to what substantive 

aspects must be analysed to grant or deny a RFPM.5  

12.  Given the aforementioned, this Tribunal should apply the requirements widely 

applied by consistent case law6 and thus resort to previous awards.  

13.  The Statute of the International Court of Justice includes judicial decisions 

within the sources of law,7 as a persuasive source of international law. Considering this and 

the essential need to develop consistent awards and certainty, it is crucial for an arbitral 

tribunal to rely on awards rendered by other tribunals.8 

 

1  Art 39, Rules. 
2  Art 47, Convention. 
3  See Section 2 below.   
4  Art 39, Rules. 
5  Phoenix Action v. Czech Republic, ¶¶32, 33; Railroad Development v. Guatemala, ¶34.  
6  Tethyan Copper v. Pakistan, ¶¶116, 118; Occidental v. Ecuador (Decision on Provisional Measures), 

¶59; Hela Schwarz v. China, ¶ 110; Phoenix Action v. Czech Republic, ¶32; Railroad Development v. 

Guatemala, ¶34; Saipem v. Bangladesh, ¶174; Von Pezold v. Zimbawe, ¶23; Cemex v. Venezuela, 

¶41; Transglobal v. Panama, ¶27; Eskosol SpA v. Italy, ¶36; Plama Consortium v. Bulgaria, ¶38; 

Gavrilović v Croatia, ¶185; City Oriente v. Ecuador, ¶83; Nova Group Investments v. Romania, ¶237; 

Convial Callao v. Peru, ¶80.  
7  International Court of Justice Statute, Art. 38. 
8  Banifatemi/Gaillard, ¶29; Kaufmann-Kohler, ¶¶368, 374; Burlington v. Ecuador II, ¶187; El Paso v. 

Argentina, ¶39. 
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14.  By virtue of the above, it was explained that there is a “consensus in 

jurisprudence concerning the need for the existence of certain circumstances” to grant these 

measures.9 This unanimous approach of previous decisions shall be considered, as tribunals 

have the duty to adopt solutions established in consistent cases 10  and contribute to the 

harmonious development of investment law.11 This approach has been confirmed by the 

ICSID Working Group, which has proposed a new version of Art. 47 of the Rules, where it 

expressly incorporates these requirements, collecting “the consistent practice of 

Tribunals”.12  

15.  As a conclusion, when analysing the applicable law, this Tribunal must 

address the elements considered by previous awards. 

1.2. THE TRIBUNAL HAS TO APPLY A HIGH STANDARD WHEN DECIDING OVER 

PROVISIONAL MEASURES 

16.  Respondent’s RFPM does not meet the high threshold that this Tribunal 

should apply to grant such request. 

17.  Tribunals have uniformly agreed that provisional measures are an exceptional 

remedy subject to a high threshold.13 In light of this, tribunals have also explained that “it is 

not contested that provisional measures are extraordinary measures, which should not be 

recommended lightly”.14  It has even been clarified that tribunals have “broad discretion 

when ruling on provisional measures, but should not recommend provisional measures 

lightly and should weigh the parties’ divergent interests in the light of all the circumstances 

of the case”.15  In fact, the extraordinary nature of the remedy is denoted by the requirements 

that must be fulfilled.16 

 

9  Alasdair Anderson v. Costa Rica, ¶19.  
10  Saipem v. Bangladesh, ¶67.  
11  Saipem v. Bangladesh, ¶67.  
12  ICSID Rules Working Paper Vol 1 , ¶312.  
13  Italba v. Uruguay, ¶¶93-94; Helnan Hotels v. Egypt, ¶32; EuroGas and Belmont Resources v. Slovakia, 

¶82, 123; Nova Group Investments v. Romania, ¶227.  
14  Occidental v. Ecuador (Decision on Provisional Measures), ¶59; Phoenix Action v. Czech Republic 

¶33; Maffezini v. Spain ¶¶ 10, 64; Cemex v. Venezuela, ¶41; Plama Consortium v. Bulgaria ¶38.  
15  Saipem v. Bangladesh, ¶175.  
16  Transglobal v. Panama, ¶¶30, 31.  
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18.  Moreover, it is also undisputed that the party requesting them has the burden 

of proof,17 and if such obligation is not complied, it constitutes an element for the Tribunal 

to deny the provisional measures.18 

19.  By analysing ICSID case law it can be concluded that tribunals have not taken 

this duty lightly at all. From 107 cases studied where provisional measures were requested, 

the vast majority were rejected.19 

20.  As it will be shown, Respondent´s request does not meet with any of the 

requirements set forth in case law. Therefore, this Tribunal should reject Respondent´s 

RFPM. 

1.3. RESPONDENT’S REQUEST FAILS TO COMPLY WITH THE REQUIREMENTS 

CONSISTENTLY APPLIED BY CASE LAW 

21.  The Tribunal should reject Respondent´s RFPM as it does not meet the 

requirements set forth by consistent case law, which are: necessity (irreparable harm) [1.3.1], 

urgency [1.3.2], proportionality [1.3.3], no prejudging the merits [1.3.4], and determination 

of the rights deserving protection [1.3.5]. None of these were fulfilled by Respondent’s 

request. 

22.  These requirements are cumulative, as it has been portrayed in how the 

tribunals mention them jointly, and have denied the measures even when only one of the 

requirements were not met.20 

1.3.1. Necessity 

23.  Firstly, the measures requested are not necessary to prevent Respondent from 

suffering an irreparable damage. To analyze this requirement, two factors must be present: i) 

 

17  Maffezini v. Spain ¶10 (“There is no doubt that the applicant has the burden to demonstrate.”) 
18  Von Pezold v. Zimbawe ¶25; Eskosol v. Italy ¶37; Tethyan Copper v. Pakistan, ¶153;  

Tokios Tokelés v. Ukraine, ¶18.  
19  ICSID Table of Decisions on Provisional Measures From 107 cases, 68 were rejected. 19 partial, and 

20 granted. There are a total of 170 cases mentioned on the web page but no information is provided 

for the remaining cases about its outcome. Available at: 

https://icsid.worldbank.org/en/Pages/process/Decisions-on-Provisional-Measures.aspx 
20  Keller/Wendler, p. 194; Saipem v. Bangladesh, p. 174.  

 

https://icsid.worldbank.org/en/Pages/process/Decisions-on-Provisional-Measures.aspx
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the measures must be necessary to protect a right and to avoid a harm;21 and ii) this harm 

must be serious, substantial, irreparable.22 

24.  The party seeking these measures also has to demonstrate that it could suffer 

such an irreparable, serious, or substantial injury, unless provisional relief is granted.23  

25.  The “irreparable” nature of the harm was explained in the case Cemex v. 

Venezuela, as well as in Occidental v. Ecuador, as a damage that could not be reversed by 

any monetary compensation.24  

26.  Even more, it is undisputed that the measures proceed only in situations of 

necessity to protect rights and not mere expectations.25 Therefore, a tribunal needs to consider 

if the rights that the applicant seeks to protect by the provisional measures is related to an 

existent right.26 This is not the case whenever the requested measure refers to circumstances 

that are under dispute. 27 

27.  In the present case, the measures are not necessary to avoid a harm to 

Respondent’s rights. Precisely the opposite occurs if the measure is granted: Claimant would 

be prohibited from exercising its right of speech.28  There is no substantial, irreparable, 

serious harm, for Respondent, to be prevented, and Respondent does not demonstrate that 

such harm exists either, as its request limits to list steps allegedly taken by the Claimants,29 

which not all have been proved to be the Claimants responsibility.30 

28.  Furthermore, the measures must be necessary to avoid a harm protected by a 

right and not a merely an expectation. Therefore, Respondent cannot claim that the ground 

 

21  Alasdair Ross v. Costa Rica, ¶20; Saipem v. Bangladesh, ¶175; Cemex v. Venezuela, ¶42; Nova Group 

Investments v. Romania, ¶238 
22  Tokios Tokelés v. Ukraine, ¶ 8; Italba v. Uruguay, ¶31; Phoenix Action v. Czech Republic, ¶33; Cemex 

v. Venezuela, ¶44; Quiborax v. Bolivia, ¶149, 156; Plama Consortium v. Bulgaria ¶38; Fouad 

Alghanim v. Jordan, ¶80, 81; Tethyan Copper v. Pakistan, ¶¶118, 146, 151; Convial Callao v. Peru, 

¶118. 
23  Occidental v. Ecuador (Decision on Provisional Measures), ¶59; Eskosol v. Italy ¶37.  
24  Cemex v. Venezuela, ¶47; Occidental v. Ecuador (Decision on Provisional Measures), ¶99.  
25  Alasdair Ross v. Costa Rica, ¶¶20-21; Maffezini v. Spain, ¶¶ 16, 17, 18.  
26  Phoenix Action v. Czech Republic, ¶36; Alasdair Ross v. Costa Rica, ¶23; Maffezini v. Spain ¶¶ 20, 

21.  
27  Phoenix Action v. Czech Republic, ¶36. 
28  Claimant’s Exhibit 6, ¶5. 
29  RFPM, ¶¶ 3-8. 
30  SUF, ¶25; P.O. 3, ¶7. 
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for the measures is to protect its country,31 because that is precisely the core of the issues 

discussed in the present case.  

29.  Just as the approach applied in Phoenix Action v. Czech Republic, Alasdair 

Ross v. Cosa Rica, and Maffezini v. Spain, the supposed right which Respondent’s RFPM is 

trying to protect is still is under dispute.  

30.  As a result, the first element required by the provisional measures is not 

present on this case. 

1.3.2. Urgency 

31.  Secondly, the provisional measures requested by Respondent do not comply 

with the urgency requirement.  

32.  Several tribunals have considered urgency as an element to consider when 

analysing provisional measures.32 This requirement portrays the need of a quick decision, 

and the impossibility of waiting for the final award to obtain certain relief.33 That is, that the 

“action prejudicial to the rights of either party is likely to be taken before such final decision 

is given”.34 

33.  In Tokios Tokelés v. Ukraine, where the claimant requested the suspension of 

criminal proceedings for the duration of the arbitration, the arbitral tribunal considered that 

they had begun before the arbitration, and the claimant did not mention that situation in its 

written submissions. This lead to the tribunal to deny the RFPM, and state that claimant 

“cannot credibly claim” that circumstances it did not consider urgent several months ago, 

are urgent now.35 Therefore, only a situation of real and imminent risk to the rights of the 

parties justifies granting this request.36 

34.  As for this, in the present case, no urgency to grant the measures may be 

inferred from the facts of the case. To the contrary, by taking the approach of the Tokios 

 

31  RFPM, ¶11. 
32  Biwater Gauff v. Tanzania, ¶75; Tokios Tokelés v. Ukraine, ¶8; Tanzania Elec. Supply Co. v. 

Tanzania, ¶18; Saipem v. Bangladesh, ¶175; Pey Casado v. Chile, ¶5; Cemex v. Venezuela, ¶41; 

Quiborax v. Bolivia, ¶149; Fouad Alghanim v. Jordan, ¶94; Tethyan Copper v. Pakistan, ¶118, 139, 

140; Nova Group Investments v. Romania, ¶241; Convial Callao v. Peru, ¶115.  
33  Tokios Tokelés v. Ukraine, ¶8  
34  Phoenix Action v. Czech Republic ¶33.  
35  Tokios Tokelés v. Ukraine, ¶¶13, 18.  
36  Alasdair Ross v. Costa Rica, ¶¶23, 24.  
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Tokelés case, Respondent cannot claim that circumstances that it did not consider urgent at 

the beginning of the arbitration, are urgent at the present time. This is evidenced on the RFPM 

itself, where Respondent states “Since the initiation of the arbitration, the Claimants have 

engaged in various actions”.37 Thus, Respondent clearly states that the allegedly harmful 

actions begun at the initiation of the arbitration, on July 29, 2018. Respondent submitted the 

Response to the RFA on September 3, 2018, when it could have raised its concerns with 

regards to the allegedly harmful actions of the Claimants. Only on December 21, 2018, 

Respondent submitted its RFPM.  

35.  This leads to the conclusion that, if Respondent did not consider the measures 

as urgent then, they cannot reasonably claim they are urgent now. Urgent measures are not 

postponed five months, unless they are groundless. 

36.  Thus, the second requirement is also not present on this case. 

1.3.3. Proportionality 

37.  Thirdly, the provisional measures requested by Respondent, are not 

proportional to the protection intended. 

38.  The measures must also be proportional to the right that deserves protection,38 

something that would not be complied if the measures are “extreme”.39 

39.  Proportionality was also defined in the sense that the measures should not 

impose “undue burdens on the other party”.40 Therefore, a tribunal should balance the harm 

caused to one party if the measures are granted, and the damage caused to the other if they 

were denied.41 

40.  By applying this requirement to the present case, it is necessary to balance the 

rights claimed by both parties. Respondent apparently bases its claim on its right to protect 

its country, while the Claimants are exercising their right to freedom of speech.42 By granting 

the measures, the scale would be unfairly tilted towards Respondent’s favor. This decision 

 

37  RFPM, ¶2. 
38  Burlington v. Ecuador I, ¶30; Quiborax v. Bolivia ¶158; United Utilities v. Estonia, ¶108; Fouad 

Alghanim v. Jordan, ¶80, 87. 
39  Italba v. Uruguay, ¶ 102.  
40  Eskosol v. Italy ¶36, 38; Nova Group Investments v. Romania, ¶237. 
41  Quiborax v. Bolivia, ¶158. 
42  Right that has been ratified by international organizations, which have reacted on the same way as the 

Claimant to the blocking of the websites. P.O. 3, ¶2. 
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should be done at the issuance of the final award, after all the evidence has been produced, 

and both parties have presented their case. At this moment, there are not enough elements to 

impose such burden on the Claimants. 

41.  The damage caused to the Claimants if the measures are granted is that they 

would have their hands tied and be obliged to remain silent concerning the present arbitration. 

This would mean that the Claimants would be forced to await till the final award to appear 

in the public eye again, which is extremely serious in the fast-moving internet world.  

42.  Respondent’s damage if the measures are denied would mean that it could still 

carry on with the arbitration proceedings as it has done so far. Respondent could not 

reasonably attempt to restrain freedom of speech both inside and outside Tyrea, without a 

fair and strong reason. 

43.  Consequently, the damage caused to the Claimants if the measure were to be 

granted, clearly outweighs the harm caused to Respondent if the measures were to be denied. 

1.3.4. No prejudgment on the merits 

44.  By granting the provisional measures, the Tribunal would incur in a 

prejudgment of the merits of the case.  

45.  The measures must not prejudge the merits of the underlying dispute.43 The 

tribunal has to create a “careful balance” between the urgency of a request for interim 

measures and the need not to prejudge on the merits of the case.44 

46.  Precisely, the reason for the need for a stringent approach and caution on the 

analysis of the measures is that the imposition of a measure could otherwise result in 

prejudging matters of rights and obligations that are at the core of the case.45 On Tethyan 

Copper v. Pakistan the tribunal considered that the RFPM raised complex questions which 

were “unsuitable for decision before a full hearing on the merits of the case”, as granting the 

measures would mean deciding the case in favor of one part, only with the evidence presented 

so far.46  

 

43  Maffezini v. Spain, ¶21; Fouad Alghanim v. Jordan, ¶87, 88; Simpson/Fox ¶162. 
44  Schreuer, ¶2.  
45  Alasdair Ross v. Costa Rica, ¶21.  
50  Tethyan Copper v. Pakistan, ¶136.  
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47.  In this way, tribunals have been careful to adopt provisional measures when 

they could “cast a shadow” on either party’s ability to present its case.47 

48.  On this element, Respondent´s mere argument is that: 

 “the continuous misuse and misrepresentation of arguments and the dispute in 

domestic and international media will further inflame the social and political situation in the 

country…”.48  

However, the Parties are still under discussions to determine whether such situation 

in Tyrea deserved protection, and even more, if it deserved the protection determined by the 

Government.  

49.  If the measures were granted, this would cast a shadow on the Claimants right 

to a due process, and to fully defend its case, as the main elements of the arbitration would 

have been already decided in favour of Respondent. For this reason, Respondent’s RFPM 

should also be denied.  

1.3.5. Determination of rights to be preserved 

50.  Lastly, “a party requesting provisional measures must specify the rights to be 

preserved, the measures requested, and the circumstances that require such measures”.49 

51.  Tribunals have explained that the party which requests a provisional measure 

has to specify the rights that such measure would be purported to preserve,50 and by analyzing 

this requirement it was understood that: 

 “the rights to which this provision is relating are the rights in dispute, and no such 

right could be threatened by the publication of articles like those which are produced by both 

parties.”51 

52.  In Phoenix Action v. Czech Republic one of the elements considered for the 

denial of the measures was that the tribunal could not clearly note what right of the party 

seeking the measures was allegedly in danger, as the request was vague and general.52 

Furthermore, it was understood that without evidence that the other party is “engaging in 

activities harmful” to the other party´s procedural rights or interests, then a RFPM should be 

 

47  Maffezini v. Spain, ¶21.  
48  RFPM, ¶11. 
49  Rules, Art. 39(1). 
50  Transglobal v. Panama, ¶ 27.  
51  Amco v. Indonesia, ¶ 161.  
52  Phoenix Action v. Czech Republic, ¶43.  
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denied.53 Therefore, the purpose of provisional measures is to guarantee the protection of 

rights, whose existence might be jeopardized in the absence of such measures.54 

53.  In Mafezzini v. Spain the tribunal considered that the Rules are elaborated on 

the present tense, as they state “preservation of rights”, which implies that such rights must 

exist at the time of the request, and not be hypothetical or to be created in the future55 

54.  Thus, provisional measures are “not deemed to give to the party requesting 

them more rights than it ever possessed and has title to claim”, instead they “are deemed to 

maintain the status quo, not to improve the situation of one party before the rendering of the 

Tribunal's award”.56 This lead to the tribunal in the case of Phoenix Action v. Czech Republic 

to decide that: 

 “far from seeking to maintain the status quo, the recommendations sought are plainly 

directed to affect a fundamental change to it, by improving the situation of the party 

requesting them”.57 

55.  Even more, in another case, the arbitral tribunal analysed whether there even 

was a right that deserved protection.58 

56.  This last element is also not complied by Respondent. In its request, 

Respondent never mentions a right to be protected, on the contrary, it merely states that the 

Tribunal should ask the Claimants to abstain from any action that leads to “jeopardizing 

Tyrea’s rights in this dispute”.59 There is not a right invoked clearly in Respondent’s request, 

and as explained before, such right does not even exist at this moment of the proceedings. 

CONCLUSION I 

57.  To conclude, this Arbitral Tribunal should reject the provisional measures 

sought by Respondent, since the measures are not necessary to prevent Tyrea from suffering 

a harm; they are not urgent; they are highly disproportionate to the harm caused to the 

Claimants if they were granted; deciding upon them means to invade core elements of the 

 

53  Libanaco Holdings v. Turkey ¶ 17.  
54  Phoenix Action v. Czech Republic ¶33; Nova Group Investments v. Romania, ¶232.  
59  Maffezini v. Spain ¶¶12,13.  
56  Phoenix Action v. Czech Republic ¶37.  
57  Phoenix Action v. Czech Republic ¶37.  
58  Eskosol v. Italy ¶32; Convial Callao v. Peru, ¶82. 
59  RFPM, ¶1.  
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merits of the case; and lastly, Respondent did not clarify which was the right that deserved 

this protection or even if such right exists at this moment.   

2. THE TRIBUNAL HAS JURISDICTION OVER THE DISPUTE  

58.  The Tribunal has jurisdiction over the present dispute, since the Claimants 

comply with the requirements set forth in the Convention and the BITs [2.1], the denounce 

to the Convention made by Respondent does not prevent the Tribunal from understanding in 

the case [2.2] and the Tribunal has jurisdiction over multi-party arbitration [2.3]. 

2.1 THE CLAIMANTS COMPLY WITH THE REQUIREMENTS SET FORTH IN THE 

CONVENTION AND THE APPLICABLE BITS IN ORDER TO SUBMIT THE DISPUTE BEFORE 

THE TRIBUNAL  

59.  The Tribunal has jurisdiction over the dispute, since the requirements 

determined by the BITs, are met: firstly, the investment made by the Claimants is a covered 

investment under the BITs [2.1.1]; secondly, the Claimants have the relevant nationality 

under the BITs [2.1.2] and;  thirdly, the dispute is covered by Art. 12 of the BITs [2.1.3].60  

2.1.1 Jurisdiction ratione materiae  

60.  Most arbitral tribunals have held the view that whether or not a dispute relates 

to an investment is subject to a double-barreled test: [i] the investment must fit into the 

definition of investment as provided by the relevant BIT, which reflects the limits of the 

State‘s consent; [ii] the investment must also correspond to the meaning of investment as 

contemplated by the Convention.61 In this case, the Claimants comply with both standards.  

i. The investment is covered by the BITs 

61.  This Tribunal must consider the definition of the term “investment” given by 

the applicable BITs.62 The Contracting States agreed upon the definition of “investment” as 

to encompass “every kind of asset”.63 

 

60  BITs, Art. 12 
61  Abaclat v. Argentina, ¶275. 
62  Malaysian Historical Salvors v. Malaysia, ¶56. 
63  BITs, Art.1(a). 
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62.  Moreover, article 1(a) of the BITs makes an enumerative and not exhaustive 

list of investments covered by the BITs.  The list is broadly drafted, including movable and 

immovable property as well as any other rights in respect of every kind of asset.64 In the 

present case, the three the Claimants made several investments as defined by the BITs, in 

order to launch the Platforms.65  

63.  In effect, FriendsLook and Whistler established a local office in Tyrea.66 On 

the other hand, SpeakUp not only staffed an office in Tyrea for back-office and customer 

support, but it also hired technology experts to ensure the proper functioning of the 

platform.67 Moreover, the three of them invested in searching for ways to boost usage in 

Tyrea by developing features tailor-made to the Tyrean public.68  

ii. The dispute is covered under the Convention  

64.  In order for the Tribunal to have jurisdiction rationae materiae over the 

dispute, in application of article 25 of the Convention, the dispute must have a legal nature 

and must arise directly out of the investment. 

65.  Regarding the nature of the dispute, article 25(1) requires that the dispute 

must be a “legal dispute”. The expression “legal dispute” sets forth the rule that while 

conflicts of rights are within the jurisdiction of the Centre, mere conflicts of interests are 

not.69 

66.  Under the  Convention, the jurisdiction of the Centre to institute arbitral 

proceedings is limited to disputes “arising directly out of an investment”.70 The Convention 

does not provide a definition of the term investment.71 The lack of a definition was intended 

to avoid any limitation.72 Given that the Convention grants the parties a margin of discretion 

 

64  Tyrea-Novanda BIT Art. 1(a); Tyrea-Kitoa BIT, Art. 1(a). 
65  SUF, p. 49, ¶7, 8 and 9. 
66  RFA, June 29, 2018, p. 3-4, ¶¶4,5. 
67  RFA, June 29, 2018, p. 4, ¶6. 
68  SUF, p. 50, ¶11. 
69  Parra, p. 365.  
70  Castro de Figueiredo, p. 75.  
71  Convention, Art. 25(1). 
72  Malaysian Historical Salvors v. Malaysia, ¶79; Castro de Figueiredo, p. 77. 

https://oxia.ouplaw.com/view/10.1093/law/9780198767466.001.0001/law-9780198767466-appendix-4#law-9780198767466-appendix-4-item1-807
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to determine whether a dispute arises out of an investment, tribunals have understood that it 

is not within their powers to impose such definition.73 

67.  In the present case, it is crystal clear that the dispute between the Claimants 

and Tyrea is of legal nature, since what it is in question is the application of the BITs signed 

between The Republic of Tyrea and The Union of Kitoa and The Republic of Tyrea and The 

Union of Kitoa.  

68.  Consequently, the subject matter of the dispute complies with the 

requirements set forth in the Convention and the BITs in order to grant ICSID jurisdiction 

ratione materiae over the dispute.  

2.1.2 Jurisdiction ratione personae 

69.  The Arbitral Tribunal has jurisdiction ratione personae over the dispute, since 

the Claimants have the relevant nationality under the BITs. 

70.  As required by Art. 9(1) of the BITs, the Claimants need to be nationals of a 

Contracting State, different than Tyrea. Art. 1(b)(ii) of the BITs defines “national of the 

Contracting Party” as the legal person incorporated in accordance with the law of that State. 

Accordingly, Art. 25(2)(b) of the Convention also sets forth this requirement, stating that a 

“national of another Contracting State” means any juridical person which has the nationality 

of a Contracting State other than the State party to the dispute on the date on which the parties 

consented to submit such dispute to arbitration.  

71.  In the present case, the record shows that the three the Claimants are nationals 

of other contracting states different to Tyrea: (i) FriendsLook is a private company 

incorporated under the laws of the Novanda and (ii) Whistler and SpeakUp are private 

companies incorporated under the laws of Kitoa.74  

2.2.1 Jurisdiction ratione temporis 

72.  The Tribunal holds jurisdiction ratione temporis over the present dispute, 

since the claims relate to the Claimants investments, which were founded upon obligations 

in force and binding upon Tyrea at the time of the breach.  

 

73  Malaysian Historical Salvors v. Malaysia, ¶79; Biwater Gauff v. Tanzania, ¶313.  
74  SUF, p. 48, ¶2. 
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73.  In application of Art. 42 of the Convention, and resorting to the Vienna 

Convention as crystalized customary international law,75 the Tribunal will find that unless a 

different intention appears from the treaty or is otherwise established, its provisions do not 

bind a party in relation to any act or fact which took place or any situation which ceased to 

exist before the date of the entry into force of the treaty with respect to that party.76 

74.  The jurisdiction ratione temporis over the dispute relates to the substantive 

protection of the investment. It foresees the basic principle that, for responsibility to exist, 

the breach must occur at a time when the State is bound by the obligation.77 On the contrary, 

the effects of the denounce of the Convention relate to the scope of the consent given by the 

parties,78 as it will be explained in Section 2.2. 

75.  In the present case, the BITs were signed in 2000. Subsequently, on 2015, the 

Claimants launched the Platform,79 investments that were the subject matter of the dispute 

that aroused on 2018, when Tyrea’s government issued the Decree providing for a 60-day 

deadline for compliance with the requirements established under Law 808.80   

76.  Therefore, it is clear that at the time the investment was made, and at the time 

the dispute arose, the BITs were in force and binding for the Contracting Parties.   

Consequently, the dispute complies with the requirements established under the Convention 

and the BITs in order for the Arbitral Tribunal to have jurisdiction. 

 2.2 RESPONDENT’S OFFER TO ARBITRATE IS STILL VALID AFTER THE 

DENOUNCE OF CONVENTION, AS THE RFA WAS FILED WITHIN THE TERM OF 6 MONTHS 

SET FORTH IN ART. 71 OF THE CONVENTION  

 77.  The tribunal has jurisdiction over the dispute because Respondent’s 

offer to arbitrate is still valid after the denunciation of the Convention given that: firstly, the 

mutual consent set forth in the BITs cannot be unilaterally withdrawn pursuant to Art. 25 of 

the ICSID Convention [2.2.1] and, secondly, because the acceptance to the offer to arbitrate 

was done within the six months established in Art. 71 of the ICSID Convention [2.2.2].  

 

75  Fox/Vyalkov  
76  Vienna Convention, Art. 28; International Law Commission, p. 59; Lao Holdings v. Lao, ¶114. 
77  International Law Commission, p. 59. 
78  Convention, Art. 71 and 72. 
79  SUF, p. 50, ¶10. 
80  SUF, p. 51, ¶15. 
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2.2.1 Respondent’s interpretation of the Convention is contrary to 

Article 25 of the Convention rule on mutual consent.  

78.  The Arbitral Tribunal has jurisdiction over the dispute since pursuant to 

Article 25 of the Convention, Tyrea does not have the right to unilaterally revoke the consent 

given to arbitration by means of the BITs.  

79.  Article 25 of the Convention addresses the issue of consent in jurisdiction and 

states that “When the parties have given their consent, no party may with- draw its consent 

unilaterally.”  

80.  As it was understood by Arbitrator Söderlund in his dissenting opinion on the 

Blue Bank case, the dispute resolution clause of a BIT is a form of mutual consent. 81 

According to Art. 25 of the Convention, mutual agreements cannot be withdrawn unilaterally. 

Therefore, once the consent was given by the signature of the BIT, the State cannot avoid 

resolving the disputes before an arbitral tribunal by its own means.82 

81.  Moreover, ICSID arbitral tribunals have noted that the drafters did not specify 

if the mutual consent foreseen in Art. 25 also includes the one given in the BITs because at 

the time the Convention was drafted the BITs were not of common use.83 However, this 

Tribunal shall interpret the Convention taking into consideration the actual legal environment 

of investment arbitration. Which is that consent to jurisdiction is mostly given in BITs. 

Taking into consideration the present legal environment, the Tribunal shall interpret the 

consent to arbitration given by the BITs as form of mutual consent with the scope given by 

the parties, as foreseen in Art. 25 of the Convention.84 

82.  Therefore, as the consent to the Arbitral Tribunal jurisdiction was already 

provided in the form of BITs by the State of Tyrea, the date of the acceptance to the unilateral 

offer to arbitrate by the Claimants is irrelevant. Given that mutual consent- according to the 

Convention- cannot be unilaterally revoked.  

 

81  Blue Bank v. Venezuela (Opinion), p. 7. ¶38.   
82  Blue Bank v. Venezuela (Opinion), p. 11. ¶56.   
83  Blue Bank v. Venezuela (Opinion), p. 5. ¶25.   
84  Blue Bank v. Venezuela (Opinion), p. 7. ¶¶34 -37. 
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2.2.2 Respondent’s interpretation of the Convention is also contrary to 

the text and context of Article 71 of the Convention 

83.  Respondent has argued that, pursuant to Art. 72 of the Convention, when a 

Contracting State denounces the Convention, the rights and obligations of a party are not 

affected only “when the relevant Contracting State consented to the jurisdiction of the ICSID 

before the receipt of the notice of denunciation by the depositary”. 85  However, this 

interpretation of Art. 72 of the Convention would be incorrect.86  

84.  The Convention, 

 “shall not affect the rights or obligations under this Convention of that State… 

arising out of consent to the jurisdiction of the Centre given by one of them before such notice 

was received by the depositary”.  

This article must be read together with Art. 71 of the Convention, which states that 

the denunciation will take effect after six months of the receipt of denunciation by the 

depositary of the Convention.  

85. As it was understood by the tribunal in the Blue Bank v Venezuela case, the 

mandatory language “shall” used in Art.71 of the Convention would lack effet utile if it were 

construed as that investors cannot accept the offer to arbitrate in the six month period after 

the receipt of the notice of the denunciation.87 

86. According to the interpretation made by the tribunal in the abovementioned 

case, the use of the word “shall” in Art. 71 of the Convention indicates that an investor may 

still accept the offer to arbitrate during the six-month period.88 

87.  In this sense, ICSID tribunals have been clear on the rule that Art. 72 of the 

Convention is not an obstacle for a country that wishes to accept the offer to arbitration during 

the six months after the receipt of the notice of denunciation by the depositary, given that 

during such period the rights and obligations that existed prior to the denunciation are still 

effective.89 

88.  Moreover, as it was understood by the arbitral tribunal in the Venoklim 

Holding B.V. v. Bolivarian Republic of Venezuela case, interpreting that the arbitral tribunal 

 

85  Response to the RFA, p. 23-24. ¶¶715-720. 
86  Venoklim v. Venezuela, p. 18, ¶ 165.   
87  Blue Bank v. Venezuela, p.25. ¶119.  
88  Blue Bank v. Venezuela, p.25. ¶119.  
89  Transban Investments v. Venezuela, ¶85. 
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has jurisdiction over the dispute only when the RFA was made before the receipt of the notice 

of denunciation goes against common sense. This is because there is a temporal limit 

established in Art. 71 of the Convention which cannot be contradicted by giving immediate 

effect to denunciation of the Convention.90 

89.  Both Arts. 71 and 72 of the Convention are special rules related to its 

denunciation. However, they establish different precepts. While Art. 71 provides a solution 

to future problems that might be encountered because of the denunciation, Art. 72 establishes 

that the rights and obligations acquired before the denunciation of the Convention will still 

have to be respected after the denunciation, and do not operate in a retroactive manner.91 

90.  A clear example of the application of the aforementioned articles is the case 

Euro Telecom International v. Bolivia. In this case, the receipt of the notice of denunciation 

of the Convention was on May 2, 2007 and the RFA was submitted on October 12, 2007. 

Therefore, complying with the temporal limit of six months established in Art. 71 of the 

Convention, the request was submitted 5 months and 10 days post denunciation. The tribunal 

understood that it had jurisdiction over the dispute, since the RFA was submitted within the 

six month period set forth in Art. 71.92  

100.  Another example of the application of those rules as a whole is the case IGB 

v Kingdom of Spain. In this case the notice of denunciation was dated as of January 24, 2012 

and the RFA was submitted on June 14, 2012. In that case, the tribunal understood that, taking 

into consideration the six month period established in Art. 71 of the Convention, it had 

jurisdiction over the dispute.  

101.  Moreover, to affirm that the temporal limit established in Art. 71 of the 

Convention does not apply in regard to the offer to arbitrate by a state, would not only go 

against common sense but it would also violate the security principle.93 Investors cannot 

predict when the host state will decide to denunciate the Convention, so it would harshly 

affect their rights if all of a sudden they would lose the possibility to turn to arbitration 

proceedings, which is precisely the reason why Art. 71 was established.94 

 

90  Venoklim v. Venezuela, ¶62. 
91  Venoklim v. Venezuela, ¶64. 
92  Euro telecom International v. Bolivia 
93  Venoklim v. Venezuela ¶¶ 63;65.  
94   Venoklim v. Venezuela, ¶63. 
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102.  Consequently, since Arts. 71 and 72 of the Convention need to be considered 

as a whole, the Claimants had a time limit of 6 months after the notice of denunciation was 

received by the depositary to make the RFA. Therefore, since the RFA complied with the 

abovementioned time limit, the Arbitral Tribunal holds jurisdiction over the dispute.  

the Claimants in the present dispute submitted their RFA to the Secretariat of the Convention 

on June 29, 2018.95 On the other hand, the denunciation of the Convention by the Republic 

of Tyrea was done on January 5, 2018.96 Consequently, only five months elapsed by the time 

the Claimants made the RFA. Therefore, the RFA was done during the six-month period 

provided in Art. 71.  

 2.3 NEITHER THE BITS NOR THE CONVENTION PREVENT THE TRIBUNAL FROM 

UPHOLDING JURISDICTION IN THE PRESENT DISPUTE  

103.  The tribunal has jurisdiction over the present dispute because: firstly, the 

consent given by the parties to the ICSID Convention covers a multy-party proceeding [2.3.1] 

and, secondly, the claim is admissible given that both dispute resolution clauses are 

compatible [2.3.2].  

2.3.1 The consent given by the Contracting States to the Convention 

comprises multi-party arbitration 

104.  The Arbitral Tribunal has jurisdiction over the dispute, since the consent given 

by the Contracting States to the Center comprises multi-party arbitration. Neither the BITs 

nor the Convention prevents the Tribunal from upholding jurisdiction over the present 

dispute.  

105.  When facing the submission of a claim by a plurality of the Claimants in one 

single proceeding, the tribunal’s jurisdiction is not subject to express consent of the parties 

as to the possibility of conducting a multi-party proceeding.97 

 

95  RFA, p.2 
96  Respondent’s Exhibit 1 
97  Ambiente Ufficio v. Argentina, ¶128; Flughafen Zürich and Gestión e Ingenería IDC v. Venezuela, 

¶404   
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106.  Neither the BITs nor the Convention nor the Rules contain any provision 

specifically addressing the possibility of initiating multiparty proceedings.98 This silence 

must be considered by the Tribunal as a gap, which was unintended and which the Tribunal 

has the power to fill.99 

107.  As explained above,100 the Convention allows the Tribunal to resort to the 

Vienna Convention in order to interpret the treaties.101 To this end, Art. 31 of the Vienna 

Convention states that the treaty shall be interpreted in accordance to the ordinary meaning 

to be given to the terms of the treaty.102 Tribunals dealing with this matter have understood 

that the wording of Art. 25 of the Convention is susceptible to accommodate both 

interpretations.103 Specially, in the case Abaclat v. Argentina, the tribunal stated that: 

“while it is true that the provision speaks of “a national of [a] Contracting State in 

the singular, nothing would force the Tribunal to conclude that this wording could not also 

encompass a plurality of individuals”104.  

The same can be applied to the BITs, which, similarly to the Convention, states that 

the Center has jurisdiction over disputes “between one Contracting Party and a national of 

the other Contracting Party”.105  

108.  Moreover, according to Art. 32 of the Vienna Convention, the travaux 

préparatoires can provide supplementary means of interpretation. At the time of the 

conclusion of the Convention some discussions took place in regard to multi-party 

proceedings, but these discussions were not conclusive as to the intention to either accept or 

refuse multi-party arbitrations. The issue was simply left as a gap. As a result, the silence of 

the Convention is not a qualified silence, but a gap that the Tribunal needs to fill.106 

 

98  Ambiente Ufficio v. Argentina, ¶126; Abaclat Argentina, ¶518; Flughafen Zürich and Gestión e 

Ingenería IDC v. Venezuela, ¶404   
99  Abaclat v. Argentina, ¶526 
100  Section 2.1.ii. 
101  Ambiente Ufficio v. Argentina, ¶445; FOX/VYALKOV  
102  Vienna Convention, Art. 31 Ambiente Ufficio v. Argentina, ¶445; Ioannis Kardassopoulos v. Georgia 

(Decision on Jurisdiction), ¶206 
103  Abaclat v. Argentina, ¶519 
104  Abaclat v. Argentina, ¶519 
105  BITs, Art. 9 
106  Ambiente Ufficio v. Argentina, ¶132; Abaclat and Others v. Argentine Republic, ¶520 
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109.  Hence, the silence of the Convention does not aim to prevent tribunals from 

hearing those multiparty disputes.107 As it was affirmed by the Tribunal in the Abaclat v. 

Argentina case, 

“it would be contrary to the purpose of the BIT, and to the spirit of ICSID, to require 

in addition to the consent to ICSID arbitration in general, a supplementary express consent 

to the form of such arbitration”.108  

This gap needs to be filled and the Tribunal has the power to do it within the limits 

set forth in Art. 44 of the Convention and Rule 19 of the Rules.109 These rules allow the 

arbitral tribunal to conduct the arbitral proceedings in a flexible and efficient manner when 

faced with lack of regulation on arising issues.110 The need for certain adaptations to the 

standard ICSID arbitration procedure derives from the impossibility to anticipate all kinds of 

possible disputes.111 

110.  Likewise, not only are multi-party arbitrations not excluded by the relevant 

provisions of the Convention and Rules, but they are perfectly compatible with them. These 

provisions do not require a specific or additional consent on the part of Respondent beyond 

the prerequisite of written consent under article 25 of the Convention.112 Assuming that the 

Tribunal has jurisdiction over the claims of several individual the Claimants, it is 

inconceivable that an ICSID tribunal could “lose” jurisdiction when the number of the 

Claimants rises beyond a certain threshold.113 

111.  The practice of having more than one party on the investor’s side was also 

accepted by a number of ICSID tribunals114. Some examples are the Funnekotter and others 

v. Zimbabwe 115  and the LG&E v. Argentina case 116 . The silence of both Respondents 

governments and the deciding tribunals in all these cases as to the presence of a multitude of 

investors on Claimant’s side shows a clear acknowledgment that this was not an obstacle for 

 

107  Abaclat v. Argentina, ¶404; Giovanni Alemanni v. Argentina, ¶245 
108  Abaclat v. Argentina, ¶518 
109  Abaclat v. Argentina, ¶521 
110  Convention, Art. 44 
111  Abaclat v. Argentina, ¶519  

112  Abaclat v. Argentina, ¶258  
113  Abaclat v. Argentina, ¶490; Ambiente Ufficio v. Argentina, ¶136 
114  Ambiente Ufficio v. Argentina, ¶136 
115  Funnekotter v. Zimbabwe, ¶148 
116  LG&E v. Argentina, ¶84  
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those cases to proceed.117 This simple fact manifests that multi-party arbitration is allowed 

when the BIT replies the silence of the Convention, as happens in the present case.118 

112.  Therefore, in the present case, due to the consequences that should be drawn 

from the silence of the Convention and the BITs, Respondent’s consent to the jurisdiction of 

an ICSID tribunal is not limited to a specific number of the Claimants, but includes claims 

presented by multiple the Claimants in a single proceeding. 

2.3.2 The claim is admissible under the applicable BITs since both 

dispute resolution clauses are compatible  

113.  Not only does this Tribunal have jurisdiction to decide the dispute, but the 

claim is also admissible [i]. Moreover, multiparty proceedings based in different BITs are 

not only admissible, but convenient in order to avoid contradictory awards and unnecessary 

costs [ii]. 

i. The arbitration clauses are compatible 

114.  Tribunals have understood that the issue of whether the proceedings can be 

conducted in the form of collective proceedings relates to the implementation of the ICSID 

proceedings and not to the jurisdiction of ICSID.119 

115.  The fact that the claims were based in different BITs does not prevent arbitral 

tribunals to hear the claims jointly. In the Flughafen Zürich and Gestión e Ingenería IDC v. 

Venezuela case, the Tribunal understood that if BITs did not foresee a prohibition for the 

investors covered by different BITs to initiate a claim jointly, the acceptance of this claim 

does not infringe the State’s consent to resolve the dispute in accordance with the 

Convention.120 The tribunal understood that given that the Claimants shared the same view 

on the facts of the case and the illegality, and that between the State and the investors’ only 

one dispute arose, the way the investors proceeded was reasonable. Even more, the arbitral 

tribunal went a step forward, understanding that having different BITs does not prevent the 

 

117  Ambiente Ufficio v. Argentina, ¶136  
118  Ambiente Ufficio v. Argentina, ¶136  
119  Abaclat v. Argentina, ¶492  
120  Flughafen Zürich and Gestión e Ingenería IDC v. Venezuela, ¶404 
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tribunal to hear the case. The differences have to be considered only at the time of making a 

decision.121 

116.  Another criterion applied by arbitral tribunals in order to determine the 

admissibility of multi-party claims is the homogeneity between the claims.122 Specifically, in 

the Abaclat v. Argentina case, the tribunal understood that there are three elements that must 

be met in order for a multiparty claim to be admissible: firstly, the rights deriving from 

Claimant’s investments and the State’s obligation to protect these rights need; secondly, the 

events leading to the disregard of such rights and obligations; finally, the potential damage 

caused to the Claimants. If the claims presented by the Claimants were similar in these three 

aspects, the Tribunal understood that the claims were to be considered sufficiently 

homogeneous to justify a simplification of the examination method and procedure.123 

117.  In the present case, this multiparty proceeding based on different BITs is 

admissible no matter which criterion the Tribunal were to apply. 

118.  In application of the criteria applied by the tribunal in the Flughafen Zürich 

case, the claim is admissible since the Claimants share the same view on the facts of the case 

and rights that were allegedly violated by Respondent. Firstly, the facts are the same since 

the three companies, in spite of the existing differences, were installed in the country at the 

same time124 and had the same expectations: to keep developing features and exploit the 

potential of the Tyrean market.125 Secondly, the State took the same illegal measures against 

the three companies: on February 28, 2018, it issued an ordinance blocking FriendsLook; 

afterwards, on March 1, 2018, it issued an ordinance blocking Whistler; finally, on March 2, 

2018, it issued an ordinance blocking SpeakUp.126 

119.  On the other hand, in application of the criteria applied by the tribunal in the 

Abaclat v Argentina case, the claim is also admissible. This test calls for three elements to 

coincide in order for the claim to be admissible: the Claimants rights and the State’s 

 

121  Flughafen Zürich and Gestión e Ingenería IDC v. Venezuela, ¶411; Suez, Sociedad General de Aguas 

de Barcelona, and Vivendi Universal, v. Argentina, ¶51   
122  Giovanni Alemanni v. Argentina, ¶263; Abaclat v. Argentina, ¶540  
123  Abaclat v. Argentina, ¶540  
124  SUF, p. 50, ¶10. 
125  SUF, p. 50, ¶11. 
126  Communications Authority of The Republic Of Tyrea, February 28, 2018, p. 11; Communications 

Authority of The Republic Of Tyrea, March 1, 2018, p. 11; Communications Authority of The 

Republic Of Tyrea, March 2, 2018, p. 12; SUF, p. 52, ¶21. 
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obligation to protect those rights, the events leading to the disregard of such rights and the 

damage cause to the Claimants. In the present case, the claim filed by the Claimants comply 

with the three elements: firstly, the rights deriving from the Claimants’ investments and the 

State’s obligation to protect these rights is the same, provided that the standard to protect 

investments is the same under both BITs.127 Secondly, the events leading to the disregard of 

such rights and obligations is the same: the issuance of a Law establishing a new requirement 

to social networks and the issuance of a Decree reducing the deadline to comply with this 

requirement.128 Thirdly, the damage caused to the Claimants is the same, given that the 

Platforms were blocked.129  

ii. The Tribunal needs to observe the cost efficiency rule when conducting the 

proceedings 

120.  As it was established in the Report of the Executive Directors on the 

Convention,130 the structure of the Center is characterized by the simplicity and economy 

consistent with the efficient discharge its functions. 

121.  Arbitral tribunals have recognized certain advantages that multi-party 

proceedings present, which contributes to the simplicity that characterizes the Center: firstly, 

it enhances the efficiency of the dispute resolution, since common issues may be addressed 

by the same panel in one proceeding;131 secondly, it avoids the risk of conflicting awards 

which can lead to the unjustified loss of a party's claim;132 thirdly, it avoids unnecessary 

costs.133 

122.  Therefore, under the present circumstances, there is no valid reason to decline 

the claim and compel the Claimants to claim separately. The claim must be admitted without 

being the multiplicity of BITs an objection. 

 

 

127  Tyrea-Novanda BIT, Art. 3; Tyrea-Kitoa BIT, Art. 3. 
128  SUF, p. 51, ¶15. 
129  SUF, p. 52, ¶21. 
130  Report of the Executive Directors on the ICSID Convention, ¶9  
131  VOSER, p. 350; Flughafen Zürich and Gestión e Ingenería IDC v. Venezuela, ¶412  
132  VOSER, p. 350  
133  Flughafen Zürich and Gestión e Ingenería IDC v. Venezuela, ¶412  
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CONCLUSION II 

123.  In conclusion, the arbitral tribunal has jurisdiction over the present case, since: 

it complies with the requirements set forth under the Convention and the BITs in order to 

have jurisdiction over the dispute [2.1]; the mutual consent given in the BITs cannot be 

unilaterally withdrawn [2.2.1]; the offer to arbitrate was filed within the term of 6 months 

after the denounce of the Convention [2.2.2]; the consent given by the parties the Convention 

extends to multi-party proceedings [2.3.1]; the claim filed by the Claimants is admissible 

[2.3.2].  

3. RESPONDENT BREACHED THE CLAIMANTS RIGHT UNDER THE BITS 

124.  Respondent has breached the Claimants rights under the BITs since it did not 

afford the Claimants a FET [3.1], and since its actions amounted to an illegal expropriation 

of the Claimants investments in Tyrea [3.2].  

3.1 RESPONDENT BREACHED THE FET STANDARD  

125.  Respondent has breached the FET standard provided under the BITs to the 

present case [i]. Under the FET standard set forth in Article 3 of the BITs, Respondent was 

obliged to respect the Claimants legitimate expectations [ii]. Furthermore, Respondent’s 

measures breached the FET standard as they were contrary to the level of protection and 

treatment set forth in it [iii]. Finally, Respondent’s actions were exercised in a discriminatory 

way [iv]. 

i. The FET standard in international investment law 

126.  Respondent has breached the FET standard under Article 3 of the BIT as it 

unlawfully and discriminately deprived the Claimants from its investments. 

127.  Under Article 3 of the BIT, Tyrea was required to treat the Claimants 

investments fairly and equitably:  

“[e]ach Contracting Party shall ensure fair and equitable treatment to the 

investments of nationals of the other Contracting Party and shall not impair, by 

unreasonable or discriminatory measures, the operation, management, maintenance, 

use, enjoyment or disposal thereof by those nationals.” 

128.  Tyreas’s deplorable treatment of the Claimants investments clearly violated 

its obligation to provide the Claimants a FET.  
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129.  The FET standard, in international law, constitutes an independent standard 

from a country’s internal order not only limited to restricting bad faith by host states in 

investment treaties.134 When analyzing the standard, both case law and authors have reached 

a consensus that FET entails a vast amount of obligations for both Contracting parties in a 

BIT.135 In this sense, there are various interpretations regarding the scope of this standard.136 

130.  There is a substantial body of case law on the nature and content of the FET 

obligation. Thus, it has been understood that the FET standard is generally intended to ensure 

“treatment in an even-handed and just manner, conducive to fostering the promotion and 

protection of foreign investment and stimulating private initiative.” 137  Relevant to this 

dispute, the FET standard required that Tyrea protect the Claimants legitimate 

expectations;138 treat the Claimants investments transparently and consistently;139 guarantee 

the Claimants procedural propriety and due process;140 and act in a manner consistent with 

principles of good faith.141 International law concerning the FET standard further required 

Tyrea to refrain from actions that would breach its contractual obligations; 142  were 

disproportionate;143 constituted coercion or harassment;144 or violated its obligation to “do 

no harm.”145 

131.  Tyrea violated the FET obligation in multiple ways, which, individually and 

as a whole, breach Article 3 of the Treaty. 

ii. Under the FET standard set forth in Article 3 of the BITs, Respondent breached the 

Claimants legitimate expectations 

 

134  Schill, p. 263; UNCTAD, p. 25 
135  UNCTAD, p.16; Dolzer/Schreuer, p.122 
136  UNCTAD, p.26; Muchlinski, p.635-636; Azurix v. Argentina, p.134 
137  Siemens v. Argentina, ¶290; Murphy Exploration v. Ecuador, ¶206  
138  Gold Reserve v. Venezuela, ¶576; Roussalis v. Romania, ¶316; Alpha v. Ukraine, ¶420; Ioannis 

Kardassopoulos v. Georgia, ¶440; Rumeli Telekom and Telsim Mobil v. Kazakhstan, ¶609; LG&E v. 

Argentina, ¶127; Eureko v. Poland, ¶235; 
139  Lemire v. Ukraine, ¶284; Gold Reserve v. Venezuela, ¶570; Bosh v. Ukraine, ¶212. 
140  Tecmed v. Mexico, ¶ 154; Middle East Cement v. Egypt, ¶143; Deutsche Bank v. Sri Lanka, ¶420; 

Saluka v. Czech Republic, ¶308 
141  Jan Oostergetel v. Slovak Republic, ¶227; Frontier Petroleum v. Czech Republic, ¶301 
142  SGS v. Paraguay, ¶46 
143  Occidental v. Ecuador, ¶404;  
144  Dugan/Wallace/Rubins/Sabahi, p. 523; Newcombe/Paradell, p.294; Total v. Argentina (Decision on 

Liability), ¶ 338; Desert Line Projects v. Yemen, ¶¶190-194. 
145  Compañiá de Aguas del Aconquija and Vivendi Universal v. Argentina, ¶¶ 7, 39. 
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132.  Respondent breached the FET standard set forth in Article 3 of the BITs, as it 

disregarded the legitimate expectations created towards the Claimants investments.  

133.  Under FET principles, a State cannot abruptly raise a: 

 “concern [that] had not been raised a single time in . . . innumerable occasions of 

exchanges . . . between the Claimant and [State] authorities;” as such acts “present[] 

significant elements of arbitrariness and evidence[] a lack of transparency and 

consistency.”146  

On this matter, the FET standard concerns the conduct of the host State’s government, 

its actions towards the investors, the general and specific measures adopted by it.147 Under 

this approach, host States are required to act consistently and without ambiguity, enabling 

the investor to know regulations and policies beforehand so that it may comply with them.148  

134.  This approach to the FET standard, was well defined by the tribunal in the 

Tecmed case.149 In that case, the tribunal understood that the FET standard encompassed that:  

“[t]he host State should act in a consistent manner, free from ambiguity and totally 

transparently in its relation with the foreign investor […], The investor also expects 

the host State to act without arbitrarily revoking any preexisting decisions or permits 

issued by the State that were relied upon by the investor to assume its commitments 

[…]”150 

135.  In the present case, via Article 3 of the BITs, the Claimants are ensured FET, 

and are protected from any unreasonable measure adopted by Respondent or its nationals.151 

By virtue of Decree 578, Respondent granted a 60-day period to develop and implement the 

algorithm that would detect and block the hate speeches which were appearing in the 

Platforms.152 the Claimants relied on the Decree, and based on this provision, had a legitimate 

expectation that they would be granted the full extent of the period to comply with the 

regulation.  

136.  However, Respondent’s true intentions soon materialized, and without prior 

notice and 30 days into the 60-day period of time given, Respondent issued Decree 599, 

which dramatically and abruptly shortened the time given, depriving the Claimants of a 

 

146  Crystallex. v. Venezuela, ¶¶591-592;  
147  UNCTAD, p.64 
148  UNCTAD, p.65; Dolzer/Schreuer, pp.8-9 
149  Dolzer/Schreuer, p.8 
150  Tecmed v. Mexico, ¶154 
151  Art. 3, BIT 

 152  Claimants’ Exhibit 1 
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further 20 days to develop and implement the algorithm.153  

137.  the Claimants were given a 60-day period of time to develop an algorithm, 

and expectations were created by Respondent towards the Claimants as they communicated 

the Claimants that regarding the time given “what is written cannot be changed”. 154 

However, Respondent in breach of these legitimate expectations reduced the time given to 

the Claimants giving them no time to finish their algorithms.  

138.  In conclusion, Respondent breached the FET standard set forth under Article 

3 of the BITs, as it breached the legitimate expectations created towards the Claimants. 

iii. Respondent’s measures breached the FET standard as it consisted of a breach of due 

process 

139.  A second approach to FET implies that FET is owed to the investor of a 

contracting party as certain level of treatment and protection, and should that standard not be 

reached by the host-State gives rise to legal actions by the investor, for example the 

prohibition of denial of justice and disregard of the fundamental principles of due process.155 

In this regard, the tribunal in Thunderbird v. Mexico stated that claimant must be given the 

full opportunity to be heard and also to submit evidence.156 

 140.  In the case at hand, Respondent’s actions amount to an arbitrary decision, as 

the reduction of the 60-day period of time was resolved without consultation with the 

Claimants and the other parties to the relevant industry that would be affected by the 

measures adopted by Respondent, in breach of a guarantee that had been initially provided 

to the Claimants that it could count on the full 60-day period to perfect its algorithm.157  

iv. Respondent’s actions were exercised in a discriminatory way, hence in breach of 

Article 3 of the BITs 

141.  Respondent’s measures were discriminatory towards the Claimants as it let 

other platforms used by radical movements unblocked.158 

 

153  Claimants’ Exhibit 3 
154   Claimants’ Exhibit 6, ¶7 
155  Vasciannie, ¶14; UNCTAD, pp.16,29,80 
156   Thunderbird v. Mexico, ¶¶197–201 
157  Claimants’ Exhibit 3 
158  SUF, ¶22; PO2, 16 
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142.  Tribunals have held that the host State cannot adopt discriminatory measures 

towards investors and their investments.159 The non-discrimination criteria means that the 

host State is forbidden to target specific foreign investors on deliberately wrongful grounds, 

in order to destroy or frustrate the investment.160 

143.  By arbitrariness, it is implied that host States cannot act in a way derived from 

mere opinion, or in an unrestrained or capricious way. 161 What is more, tribunals such as the 

one in Waste Management v. Mexico have expressed that FET is infringed when a State 

harmfully, arbitrarily and discriminatorily deprives the investor from its investment. 162 

Tribunals have also stressed that the investor has the right to expect that the host State will 

not act in a way that is notoriously unreasonable, inconsistent or discriminatory, based on 

unjustifiable distinctions.163 

144.  In this case, Respondent’s actions amount to a discriminatory measure against 

the Claimants as, contrary to the Platforms, other websites that were used by radical groups 

remained unblocked. 164 There was no reason for Respondent to only block the Platforms.165 

Besides, Respondent conveniently left unblocked a state-made website, as a Tyrean 

newspaper stated, Respondent was “reluctant to terminate its own creation”.166 

145.  In conclusion, the Claimants were entitled to expect that Respondent would 

not act in a way that would be inconsistent, unreasonable or discriminatory towards them.  

Still, the measures taken by Respondent amount to a violation of the FET standard set forth 

in Article 3 of the BITs as they were discriminatory towards the Claimants’ investments as 

other social media remained unblocked. 

3.2 RESPONDENT ILLEGALLY EXPROPRIATED THE CLAIMANTS INVESTMENTS IN 

TYREA AS IT DID NOT COMPLY WITH THE REQUIREMENTS OF ARTICLE 6 OF THE BITS  

 

159  UNCTAD, P. 82; Saluka v. Czech Republic, ¶461; Loewen v. United States, ¶123; Waste Management 

v. Mexico, ¶98; CMS v. Argentina, ¶28. 
160  Glamis v. United States, ¶138 
161   UNCTAD p. 78; Oxford English Dictionary; Lemire v. Ukraine, ¶385 
162  Waste Management v. Mexico (Final Award). 
163  Philip Morris v. Uruguay, p. 93; Saluka v. Czech Republic, ¶ 309 
164  SUF, ¶22; PO2, 16 
165  SUF, ¶22 
166  SUF, ¶22 
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146.  Respondent’s actions amount to an indirect expropriation of the Claimants 

investments, as it rendered the investments useless causing the Claimants significant harm 

[i]. Respondent illegally expropriated the Claimants investment as it did not comply with 

the requirements set forth in the BITs [ii].  

i. Respondent’s actions amount to an indirect expropriation of the Claimants 

investments  

147.  An indirect expropriation occurs when the Host-State takes actions that 

deprive the investor of its investment, without an actual transfer of such rights. The measures 

taken by the government have the same effect as an outright taking of the property, as the 

state intervenes in the property rights of the investor in a way that they are rendered useless. 

As a consequence, the investor is deprived from enjoying the benefits of its investment.167 In 

Adm v. Mexico the imposition of a tax was considered an indirect expropriation as it deprived 

claimant from the value of its investment and the revenue expectations.168 

148.  It has been recognized that the taking of private property by a State, whether 

by virtue of a direct or indirect expropriation, can involve both tangible and intangible assets 

that represent an economic value for the investor, as long as it is an investment covered by 

the BIT.169 In  LG&E v. Argentina, LG&E alleged that direct expropriation is the "forcible 

appropriation by the State of the tangible or intangible property of individuals.170 

149.  In the present case, Article 6 of the BITs states that “neither contracting party 

shall take any measures depriving, directly or indirectly, national of the other contracting 

party of their investment” unless the aforementioned conditions are complied with.    

150.  By issuing the Ordinances, Respondent indirectly expropriated the Claimants 

investments under the relevant BITs, as blocking the Platforms rendered the investments 

useless, thus causing the Claimants significant harm.  

 

167  McLachlan/Shore/Weiniger, p.360, Olguín v. Paraguay, ¶85; TecMed v. Mexico, ¶96; Waste 

Management v. Mexico, ¶27; Starrett Housing v. Iran, ¶22. 
168   ADM v. Mexico, ¶¶229, 240. 
169  Muclinski/Ortino/ Schreuer, p. 408-410 -  
170   LG&E v. Argentina, ¶35; TecMed v. Mexico, ¶96. 
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151.  In this regard, the Claimants business model entails the production of 

advertisements. The Claimants revenues do not arise from the user’s activity, but rather from 

the advertisements that are showcased in the Platforms. 

152.  Thus, the Claimants impossibility to generate revenue by selling advertising 

spaces, payments for ad-blocking and promotional content, is translated into a deprivation of 

the Claimants’ assets, since they have bee rendered economically useless.    

ii. Respondent illegally expropriated the Claimants investment as it did not comply with 

the requirements set forth in the BITs 

153.  The expropriation exercised by Respondent was unlawful as in was not 

executed in a public interest [a]. It did not comply with the due process requirement [b]. it 

was exercised in a discriminatory manner [c] there was not just compensation [d].  

a) Respondent’s actions were not executed in the public interest 

  154.  Respondent has conveniently attempted to portray the measures adopted as 

necessary to protect an alleged public interest consisting of its internal security created by 

the prolific conflicts in Tyrea. Although the Claimants naturally acknowledge that states are 

in general entitled to adopt measures to secure their population from harm, this was not 

Respondent’s true motivation when adopting the Measures, as arises from a simple fact: the 

Measures did not necessary nor adequate to solve the real threat to Respondent’s internal 

security. 

154.  In ADC v. Hungary, the tribunal noted that: “[...] a treaty requirement for 

‘public interest’ requires some genuine interest of the public”.171 For an expropriation to be 

in accordance to the law and the BIT, it must pursue, among other things, a public purpose.172 

155.  More importantly, in Tecmed v. Mexico the case of the proportionality of the 

measures taken is thoroughly explained.173 It is argued that the arbitral tribunal not only needs 

to find if the measures can be characterized as expropriatory but also whether the actions  are 

proportional to the public interest that is presumably being protected and the legal protection 

 

171  UNCTAD, p. 30 
172  Dolzer/Schreuer, ¶7; González de Cossío, ¶1 
173  Tecmed v. Mexico, ¶98 
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given to the investments. In order to define if there is proportionality, the tribunal 

recommends measuring the weight the size of the ownership deprivation and if such was 

compensated or not and take into account that the foreign investor has a reduced participation 

on exercising the political rights reserved to nationals.  

156.  It is important to analyse the elements under public interest due to the fact that 

in this case, the measures taken were not the most appropriate. In this case, the public interest 

issue alleged by Respondent could have been simply solved merely by allowing the 

Claimants to create a working algorithm, such as was being already developed. However, the 

respondent chose to radically affect the Claimants assets over this mutually beneficial 

solution.  

b) It did not comply with the due process of law 

157.  Respondent’s expropriation was executed in violation of the due process of 

law, as it did not give the Claimants a reasonable and prior opportunity to dispute de actions 

implemented by Respondent.  

158.  The tribunal in the case ADC v. Hungary, defined the notion of due process 

in a broad manner, more precisely, it held that:  

“it demands an actual and substantive legal procedure for a foreign investor to raise 

its claims against the depriving actions already taken or about to be taken against it. Some 

basic legal mechanisms, such as reasonable advance notice, a fair hearing and an unbiased 

and impartial adjudicator to assess the actions in dispute, are expected to be readily available 

and accessible to the investor to make such legal procedure meaningful.” 174 

159.  Furthermore, much like in the present case, in AIG v. Kazakhstan, the 

expropriation was made in violation of the procedures that were established on the 

legislation. AIG´s contractors and workers were expelled from the working site due to the 

fact that it was going to be used to build an arboretum. However, none of the legislative 

procedures were followed. In that context, the tribunal found that the expropriation was 

arbitrary and thus violated the due process requirement set forth in the relevant BIT.175 

160.  Similarly, when Respondent enacted the Measures that resulting in the 

blocking of the Platforms without abiding by the timeframes that were mandated by the 

 

174  ADC v. Hungary, ¶435 
175  AIG v. Kazakhstan, ¶10.5.2 



 33 

regulations of Tyrea, Respondent breached the due process requirement set forth in the 

BIT.176  In spite of the Claimants best efforts to comply with the demanding schedules 

imposed by Respondent, these were abruptly shortened and then suspended without prior 

consultation with the Claimants, even when Respondent knew that the Claimants were 

already working and investing resources to comply with the new regulatory framework.177 

c)  The expropriation was exercised in a discriminatory manner 

161.  Thirdly, the expropriation was exercised in a discriminatory manner as the 

measures were targeted specifically at the Platforms.  

162.  For an expropriation to be lawfully executed, it must be conducted in a non-

discriminatory manner. It has been understood that for this requirement to be met it must 

answer to a legitimate public welfare and not a subjective purpose.178  

163.  For instance, in Rusoro Mining Ltd v Venezuela, a case regarding the rights 

for the exploration and production of gold, the tribunal ruled that the expropriation was not 

discriminatory because both nationals and foreign investors were equally affected by the 

nationalization decree.  

164.  On the contrary, in the present case only some of the platforms in Tyrea were 

affected by the measures adopted by the state, while the state-owned platforms were not 

blocked. 179  

d) There was not just compensation 

165.  Lastly, the compensation given in consequence of the expropriation was not 

nearly as equivalent as the value of the assets expropriated. 

In Tecmed v. Mexico and Saipem v. Bangladesh, it was understood that a just 

compensation: 

“shall be equivalent to the real market value of the investment immediately prior to 

the moment in which the decision to nationalize or expropriate is announced or made public 

and shall be calculated according to internationally acknowledged evaluation standards”.180  

 

176  Claimant’s Exhibit 1, ¶2  
177  Claimant’s  Exhibit 3, ¶10  
178  Muchlinski/Ortino/Schreuer, p. 423; Dolzer/Schreuer, p. 99-100; ADC v. Hungary, ¶442 
179  SUF, p.53, ¶1630 
180  Tecmed, v. Mexico, ¶187; Saipem v. Bangladesh, ¶96. 
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Respondent does not contest that the Claimants were not paid a just compensation for 

the expropriation of its assets.  

CONCLUSION III 

166.  For all the abovementioned reasons, Respondent breached Article 3 of the 

BITs as it breached the Claimants legitimate expectations, denied their access to justice and 

due process, and discriminatory targeted the Claimants investments. Furthermore, 

Respondent illegally expropriated the Claimants investments as Respondent’s actions were 

not exercised for a public purpose; they did not comply with the due process of the law; and 

were exercised in a discriminatory manner.  

4. THE CLAIMANTS ARE ENTITLED TO DAMAGES IN THE AMOUNT 

OF USD 69,134,875 FOR FRIENDSLOOK PLC, USD 26,760,460 FOR WHISTLER 

INC., AND USD 26,094,600 FOR SPEAKUP MEDIA INC., PLUS INTEREST, AS 

SET FORTH IN THE EXPERT REPORT FILED BY THE CLAIMANTS 

167.  The Claimants are entitled to compensation in accordance with the principle 

of full compensation [4.1]. For its application, the Tribunal should resort the DCF method to 

evaluate the Claimants investments [4.2], instead of applying the Cost-based method 

suggested by Respondent [4.3]. 

4.1 FULL COMPENSATION IS DUE TO THE CLAIMANTS  

169.  Respondent illegally expropriated the Claimants investments as it did not 

comply with the requirements set forth in Art.6 of the BITs.181 What is more, Respondent 

also breached FET required by Art.3 of the BITs.182 In consequence, the Claimants must be 

compensated for the damages caused in application of the full compensation principle.  

170.  The starting point for determining the standard of compensation owed to an 

investor by a state for a breach of an investment treaty is the text of the relevant treaty.183 In 

the present case, the BITs do not provide a compensation standard for unlawful expropriation 

or the breach of any other provision of the treaties. 

171.  In such circumstances, where  

 

181  See Section 3.2 
182  See Section 3.1 
183  Rubins/Vasuda/Baxter, pp.169, 172. 
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“the BIT does not stipulate any rules relating to damages payable in the case of an 

unlawful expropriation,” but “only stipulates the standard of compensation that is payable 

in the case of a lawful expropriation,” such rules “cannot be used to determine the issue of 

damages payable in the case of an unlawful expropriation since this would be to conflate 

compensation for a lawful expropriation with damages for an unlawful expropriation.”184  

Instead, “the Tribunal is required to apply the default standard contained in customary 

international law.”185 This was the approach taken by the arbitral tribunals in the cases ADC 

v. Hungary, Vivendi II v. the Argentine Republic and Burlington. v. Ecuador II.186 

172.  The ICJ decision in the Chorzow Factory case is widely considered to provide 

the customary international law standard for compensation.187 Under Chorzów Factory, once 

the Tribunal has determined that Tyrea has violated any provision of the BITs, it must place 

the Claimants back into the economic position that they would have enjoyed had Tyrea’s 

unlawful acts never occurred. 188  

173.  As the tribunal in AAPL v. Sri Lanka stated: 

“the amount of the compensation due has to be calculated in a manner that 

adequately reflects the full value of the investment lost as a result of said destruction and the 

damages incurred as a result thereof.”189  

Accordingly, full reparation must “cover any financially assessable damage including loss 

of profits insofar as it is established”,190  resulting from an expropriation, or any other 

violation under the BIT, as long as there is a causal link between the breach and the losses.191 

174.  As a conclusion, the Claimants are entitled to be compensated for the damages 

caused by Respondents systematic breach of the BITs, in accordance of the full compensation 

principle.  

 

184  ADC v. Hungary, ¶ 481  
185  ADC v. Hungary, ¶¶483-484. See also Siemes v. the Argentine Republic ¶349 (“The Treaty itself only 

provides for compensation for expropriation in accordance with the terms of the treaty”). 
186  ADC v. Hungary ¶483-484; Compañiá de Aguas del Aconquija and Vivendi Universal v. Argentina, 

¶ 8.2.3; Burlington v. Ecuador II, ¶160 
187  ADC v. Hungary, ¶493  
188  Cox, p. 287; Chorzow Factory, ¶125; Siemens v. Argentina, ¶ 349; Germany v. Poland, 1928, P.C.I.J., 

Ser. A, No. 17.  
189  AAPL v. Sri Lanka, ¶¶87-88 
190  Responsibility of States for Internationally Wrongful Acts, at Art. 36.  
191  Marboe, p.13; Eiser v. Spain, ¶425; Crystallex v. Venezuela, ¶860. 
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4.2 The Discounted Cash Flow (DCF) method shall be used in the present case as 

a valuation method 

175.  In order to value the Claimants investments in Tyrea, Mr. Alonzo conducted 

his analysis using the fair market value standard. According to the American Society of 

Appraisers, one of the most relevant appraisers organizations worldwide, a fair market 

valuation involves two key elements:192 (a) the assumption that the sale is not forced or 

distressed, but rather between a hypothetical willing buyer and a hypothetical willing seller 

who are voluntarily transacting under no compulsion to buy or sell; and (b) the use of an ex-

ante approach to valuation, which means the use of all information and expectations on the 

value of the asset known as of the date of valuation. 

176.  In effect, Mr. Alonzo calculated the fair market value of the investment as of 

March 2018 using the income approach. The income approach measures the value of an asset 

by projecting the free cash flows that the company expects to generate in the future by 

exploiting such asset, discounted at a rate that reflects the company’s cost of raising 

capital.193 Mr. Alonzo applied the income approach by constructing the DCF, which is based 

primarily on the income received by the Claimants between 2015 and 2018 for direct 

damages and lost profits but which also uses relevant information related to the opportunity 

for market expansion.  

177.  In brief, the DCF method figures out the value of a company before 

implementing the expropriatory measures, and then compares said value with the estimated 

money it will perceive in the future.194 

178.  The DCF approach is the appropriate method to quantify the damages suffered 

by the Claimants for a number of reasons.195  

179.  This notion is closely linked to the concept of going concern that branches 

from accounting standards. The International Standards on Auditing, defines it as follows: 

“under the going concern assumption, an entity is viewed as continuing in business for the 

 

192  American Society of Appraisers  
193  Damodaran, Aswath, pp.66-68 . 
194  Antin v. Spain, ¶688-691; 9REN Holding v.  Spain, ¶408; Total v. Argentina, ¶128; Enron v. 

Argentina, ¶385 
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foreseeable future”. 196 Following this conception, the tribunal in the Tavakoli v. Iran case, 

explained that:  

“in determining whether a company is a going concern, the Tribunal generally 

examines whether the company had begun operations by the date of its expropriation and, 

if it had, whether it had a reasonable prospect of being able to continue its operations after 

the Revolution.” 197 

180.  In the case of Total v. Argentina, the investor claimed that Argentina breached 

the France-Argentina BIT, by illegally expropriating its investments in the gas and power 

generating sectors, after a series of regulatory measures were taken during the Argentinian 

crisis that took place in the early 2000s. The tribunal relied on the DCF method in order to 

valuate the damages suffered by Total, and explained:  

“this method has been approved and followed by economic and accounting experts 

and by regulatory authorities, and has been routinely applied by arbitral tribunals in 

investment disputes to determine the fair market value of a going concern in different 

contexts, both hypothetical and real.”198 

181.  It should also be noted, that this method has not only been applied in cases 

where the investment has a history of profitable operation, but also when the company did 

not have such history but could provide significant data to support the cash flow analysis.199 

182.  On the contrary, tribunals that have rejected the application of the DCF have 

done so in the understanding that the company must have been operating for a reasonable 

period of time that allows it to create a record profit and a reliable relationship with its 

suppliers and customers.200 In this regard, case law has stated that: 

 “this ascertainment requires the prior presence on the market for at least two or 

three years, which is the minimum period needed in order to establish continuing business 

connections”.201  

Precisely, the Claimants started operating in Tyrea in 2015, and thus, surpass the 

standard held by case law in this regard.202  

183.  As explained by Mr. Alonzo’s Expert Report, the Claimants are being 

deprived of perceiving profits from the sale of advertising space, the sale of promotional 

 

196  International Standard of Auditing, p.8.  
197   Tavakoli v. Iran ¶95 
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content and advertising blocking. In addition, the Claimants are incurring in costs for their 

physical offices in Tyrea and suffered further damages by losing market opportunities.203 

184.  The DCF method provides with a correct prediction of the abovementioned 

future cash flows by analyzing the revenues of the Claimants and adjusting them in 

accordance with a risk rate. This is even supported by Respondent´s Expert Report when it 

recognizes that this valuation method can estimate “with reasonable certainty a number of 

future parameters”.204  

185. If this Tribunal were to look into cases that have rejected the application of 

the proposed valuation method, it will probably conclude that the reasoning of such case law 

is incompatible with the facts of the case at hand. The Claimants have been fully operating 

in Tyrea for almost five years, and in consequence have surpassed any acknowledged 

threshold for market presence and profit record.205  

186.  For the aforementioned reasons, Respondents allegations that this method 

should not be applied because it is speculative are groundless.206 The Claimants have been 

perceiving profits since they installed their investments in Tyrea, and were expected to 

continue doing so. For instance, Friendslook had almost doubled their profits between 2016 

and 2017, Speak Up had doubled their profits in such period and Whistler had even tripled 

their profits in the same time frame.  In consequence, an increase in the profits for the 

following year would have been reasonably expected.207  

187.  In conclusion, by applying the DCF method to the present case, the Tribunal 

would be able to accurately assess the Claimants expected profitability, if it weren’t frustrated 

by Respondent´s unlawful actions. As shown, “full compensation” for Tyreas’s breaches in 

this case requires that the Claimants be awarded damages in the amount of (a) FriendsLook 

plc: US$ 69,134,875.00; (b) Whistler Inc.: US$ 26,760,460.00; and (c) SpeakUp Media Inc.: 

US$ 27,094,000.00, not including interest.  

4.3 The Cost-based valuation method is not applicable to the present case 
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188.  The cost-based valuation is not suitable to assess the Claimants damages, as 

it would not fully compensate the Claimants for the damages caused by Respondent. The 

investments have been operating for a sufficient amount of time in order to gather enough 

data to create predictive models on expected earnings.   

189.  The method proposed by Respondent focuses on historical values of a 

company and is usually applied when an investment is not generating profits or those profits 

cannot be calculated in an accurate manner or even when the investment is regarded as 

speculative. In those cases, the fair market value of an investment can only be calculated by 

looking into the net cost of the investment.208  

200.  Such was the scenario faced by the tribunal in Wena Hotels v. Egypt. In that 

case, the tribunal applied a cost-based approach noting that a hotel that had been in operation 

for a year and a half had an insufficient basis for predicting the growth of the investment. For 

that reason, the tribunal took the value of Wena’s actual investment, instead of relying on the 

DCF method proposed by the Claimants.209 

201.  The factual requirements for the application of a cost-based valuation method 

are not fulfilled in the present case. The Platforms had been operating since early 2015, that 

is for nearly five years.210 As reflected by the experts reports, the Claimants have received 

consistent and growing profits since they launched the Platforms in Tyrea.211  

202.  Hence, applying a method that only focuses on the net worth of the 

investments, when there is enough data to conduct a more thorough analysis, would 

undermine the full compensation principle and should be rejected by this Tribunal.  

CONCLUSION IV 

203.  To conclude, in application of the full compensation principle and the DCF 

method, the Claimants should be awarded damages in the amount of (a) FriendsLook plc: 

US$ 69,134,875.00; (b) Whistler Inc.: US$ 26,760,460.00; and (c) SpeakUp Media Inc.: US$ 

27,094,000.00, not including interest.  
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REQUEST FOR RELIEF 

For all the above mentioned, the Claimants respectfully request this Tribunal to find that: 

1. The Provisional Measures requested by Respondent should not be granted; 

2. It has jurisdiction over this dispute as the Claimants comply with the requirements set 

forth in the Convention and the BITs; 

3. Respondent has breached the FET standard under Article 3.1 of the BITs; 

4. Respondent has expropriated the Claimants investments without due compensation; 

5. The Claimants are entitled to the payment damages of no less than 69,134,875 USD 

for FriendsLook plc, 26,760,460 USD for Whistler Inc., and 27,094,600 USD for 

SpeakUp Media  Inc., plus interest as of the date of issuance of the award; 

6. Respondent should bare all the costs and fees related to these proceedings. 


