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STATEMENT OF FACTS 

 

1. The Respondent, Republic of Tyrea, is a developing country emerging from a state of 

civil war between the two major ethnic groups, the Tatyars and the Minyars residing in it. 

Tyrea had recently transitioned from an authoritative leadership to a democracy in 

January, 2013. It concluded several bilateral investment treaties in a more liberal trade 

policy which included the present BITs with Novanda and with Kitoa. Moreover, Tyrea 

also acceded to the ICSID Convention on 15 December, 2000. 

2. Having a population of 120 million, the Respondent was regarded as a major strategic 

market after it passed the modern Media Law on 10 September, 2013 which liberalised 

the internet and loosened state control over the media and press. This law was heavily 

publicised by the Respondent’s officials as a revolutionary law to promote foreign 

investment and to facilitate ‘establishment and use of new internet possibilities for the people of 

Tyrea’. 

3. The Claimants, FriendsLook Plc. (incorporated in Novanda), SpeakUp Media Inc. 

and Whistler Inc. (both incorporated in Kitoa) realised the potential of the previously 

unexplored and ripe internet market of Tyrea. FriendsLook, after making substantial 

contributions in advertisement and localising the website first established its local branch 

in Tyrea and launched the Tyrean version of its website. The same model was adopted by 

SpeakUp and Whistler and by early January, 2015, the Claimants were in operation in 

Tyrea. 

4. The Claimants share similar business operation i.e. providing social media services to 

their users through different methods. FriendsLook allows multimedia messages as well 

as ‘posts’ while Whistler’s primary feature is a short text and SpeakUp uses the blog 

format. The Claimants revenue inflows majorly accrues from advertising, promotion of 

content and ‘pro’ features. Within months, the Claimants business became a spectacular 

success as they gained millions of users which motivated them to introduce new features 

tailor-made for the Tyrean population to expand their business 

5. From end of 2016, many political and social activists started misappropriating the 

Claimants websites due to their popularity by publishing alleged acts of discrimination 

against the Tatyars and calling for violent measures to end it. This was done by creating 

thousands of fake profiles on the social media to spread misinformation like wildfire. 

Other local social media platforms (such as TruthSeeker and Wink) were also being 

misused by the extremists in Tyrea. 
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6. In early 2017, violent altercations and street fights were first reported between the 

people of Tyrea since 2012. The situation slowly escalated into all the parts of Tyrea and 

over the course of New Year’s celebration in January, 2018, the ethnic violence resulted 

in several casualties. At the same time, on 5 January, 2018, the Respondent decided to 

denounce the ICSID Convention. 

7. On 20 January, 2018, the Respondent amended the media law through Law No. 0808-

L which required every social media platform operating in Tyrea to effect a filtering 

algorithm to control the dissemination of hate speech, to request personal ID card details 

of all their users and to provide such details and any of the correspondence of their users 

to the competent authority in Tyrea. For this purpose, the Respondent initially set a fair 

and reasonable time period of 60 days.  

8. However, on 11 February, 2018 (30 days from passing of Law No. 0808-L), the 

Respondent unreasonably and contrary to previous representations by them reduced the 

time period for complying with Law No. 0808-L by two weeks (28 February, 2018) 

which were crucial to the Claimants for testing due to the nuances in the Tyrean 

language. This was done knowing that the Claimants had already incurred substantial 

costs in developing the required algorithm. The Claimants implemented the algorithm on 

time however, it failed due to lack of testing and loopholes.  

9. On 28 February, 1 March and 2 March, 2018, due to the Claimants failure in 

complying with the requirement of Law No. 0808-L, the Respondent imposed a ban on 

the Claimants’ social media websites operating in Tyrea. The same ban was not imposed 

on the other local social media platforms. Moreover, the Respondent dismissed all the 

efforts by the Claimants to reach an amicable solution. This substantially deprived the 

Claimants of their business in Tyrea and affected the plans of the Claimants to expand 

their business in neighbouring countries, Alcadia and Larnacia. 

10. Aggrieved by the wrongful actions of the Respondent, the Claimants together filed a 

Request for Arbitration to the ICSID Tribunal on 29 June, 2018, alleging that the 

Respondent has violated the fair and equitable treatment obligation as envisaged under 

Article 3(1) of the BITs and that the Respondent has unlawfully expropriated the 

Claimants investments in Tyrea contrary to Article 6 of the BITs and therefore, the 

Claimants are entitled to recover damages accrued to them from the Respondent. 

11. On September 3, 2018, the Respondent filed the Response to the Request for 

Arbitration, denying all claims of the Claimants. Moreover, on 21 December, 2018, the 

Respondent filed a Request for Provisional Measures before the ICSID Tribunal 



 

3 

 

alleging that the Claimants have publicised the dispute with the Respondent by 

publishing the documents of the present arbitral proceedings. This has been alleged to 

have resulted in international condemnation of the Respondent with more upsetting 

consequences to follow regarding their bid in the World Expo 2022. Therefore, the 

Respondent requested the ICSID Tribunal to order the Claimants to refrain from taking 

any measures that might aggravate the dispute or exacerbate Tyrea’s position in it. 
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ARGUMENTS 

 

I. THE ICSID TRIBUNAL MUST DISMISS THE REQUEST FOR PROVISIONAL MEASURES BY 

THE RESPONDENT. 

1. The Respondent has requested the ICSID Tribunal for recommendation of provisional 

measures under Article 47 of the ICSID Convention and Rule 39(1) of the ICSID 

Arbitration Rules to ensure the right to preserve status quo, non-aggravation of dispute and 

right to procedural integrity.1 

2. The Claimants submit to the jurisdiction of the ICSID Tribunal to decide on the Request 

for Provisional Measures by the Respondent. However, it is submitted that the Respondent 

is not entitled to such measures as [A] there exists no right which is susceptible to 

protection and [B] the requirement of urgency and necessity is not fulfilled. Additionally, 

[C] the Claimants assert that they did not have an obligation to maintain confidentiality of 

the dispute. 

A. There exists no right susceptible of protection with the Respondent. 

3.  Rule 39 of the ICSID Arbitration Rules requires that the right must be in existence at the 

time of the request and not be hypothetical and one that can happen in the future.2  

4. In Amco, the tribunal was faced with a similar scenario wherein, Indonesia requested the 

tribunal to order the claimant to refrain from actions “aggravating the dispute” or actions 

that ‘promote, stimulate or instigate’ publicising of propaganda.3 The tribunal arrived at the 

decision that publication of an article or a large press campaign does not actually harm or 

aggravate the dispute and that the rights in dispute were not threatened by publication of 

articles by the claimant.4 There is a possibility of a large-scale media campaigning 

influencing the economy of a country but it will not influence the rights in dispute.5 In 

Churchill, the tribunal established that right to attract foreign investment, right to protection 

of honour and reputation are not grounds for recommendation of provisional measures.6 

5. The several articles in the international media mentioned by the Respondent in its Request 

for Provisional Measures7 and the alleged media campaign by the Claimants might have an 

impact on the economy in terms of foreign investments and reputation of the Respondent 

                                                 
1 Request for Provisional Measures, ¶ 1.  
2 Rule 39, ICSID Arbitration Rules; Maffezini (Provisional Measures), ¶ 13. 
3 Amco (Provisional Measures), ¶ 1. 
4 Amco (Provisional Measures), ¶ 3. 
5 Amco (Provisional Measures), ¶ 3. 
6 Churchill, ¶ 50. 
7 Request for Provisional Measures, ¶ 3. 
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in the International Community, but such conduct will not have an effect on the rights in 

dispute or affect the proceedings of the ICSID Tribunal. 

6. Therefore, in the present dispute, the Respondent in its Request for Provisional Measures, 

has failed to establish any rights requiring protection through provisional measures. 

B. The requirement of urgency and necessity is not fulfilled in the present dispute. 

7. For the grant of provisional measures, ICSID tribunals look for the presence of urgency 

and necessity of the requested provisional measures.8 If a provisional measure is not urgent 

it implies that it is not necessary as well, because the two conditions are so interrelated.9 In 

the present factual matrix, the Respondent has failed to establish the requirements of 

urgency and necessity. 

 Lack of urgency in the Respondent’s Request for Provisional Measures. 

8. Urgency is to be understood in the sense that the measure requested cannot wait until the 

outcome of the award on merits.10 Provisional measures are granted when actions of one 

party have the capability of effecting the implementation of an eventual award or making 

the resolution of the dispute more difficult.11  

9. The acts of the Claimants of discussing about their case in public and exercising their rights 

to speech opinion and expression under article 19(1) of the ICCPR,12 is neither of such 

nature that it will negatively impact the implementation of the award of the ICSID tribunal 

in the present dispute nor is it affecting the resolution of the dispute by prejudicing the 

members of the tribunal. 

10. There is no evidence to show that the actions of the Claimants have exacerbated the 

already delicate social and political situation in Tyrea. The decision regarding the bid for 

World Expo 2025 is still pending and will only be decided in January 2020.13 Therefore, the 

Respondent has failed to provide any evidence as to why the measures requested cannot 

wait till the final decision of the tribunal on merits. 

 Lack of necessity of the requested measure. 

                                                 
8 Schreuer, 775, ¶ 63, ¶ 64. 
9 CEMEX, ¶ 40.  
10 PNG, ¶ 108; Schreuer, 775, ¶ 63. 
11 Plama, ¶ 38. 
12 Article 19(1), ICCPR. 
13 Request for Provisional Measures, ¶ 10. 
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11. By necessity, it is meant that there is a possibility of “irreparable harm to the rights 

invoked”.14 Merely anticipating losses suffered is not enough reason for the ICSID tribunal 

to grant the requested provisional measure.15 

12. Article 47 of the ICSID Convention gives power to tribunals to recommend provisional 

measures only in exceptional circumstances16 and only as a measure of last resort after 

carefully considering the case.17 In  Churchill, the tribunal was of the view that if in public 

one party states that it is contesting the claims of other party does not, in itself require the 

recommendation of provisional measures.18  

13. The discussion of the dispute by media has not led to any irreparable harm to the economic 

and social condition of Tyrea as it was already facing civil unrest. The harm is not 

irreparable in the sense that once the dispute is decided all the questions regarding Tyrea’s 

reputation as being an oppressor of free speech or being hostile to foreign investment will 

be cleared.  

14. Therefore, the Respondent has merely made speculations and failed to provide any 

evidence as to harmful effects on the economy, foreign investment or the already ongoing 

civil unrest in Tyrea. 

C. The Claimants are under no duty to maintain confidentiality of the dispute. 

15. The Respondent has failed to provide any conclusive evidence as to the role of the 

Claimants in the alleged media campaign. It is submitted by the Claimants that even if they 

were involved in such conduct, they were not bound to ensure confidentiality of the 

dispute as [1] There exists no duty to maintain confidentiality in International Investment 

Arbitration and [2] Claimants had their right to ensure transparency of the present dispute. 

 There exists no duty to maintain confidentiality under International Investment 

arbitration. 

16. The ICSID Convention and the ICSID Arbitration Rules do not mandate a duty of 

confidentiality on either of the parties and disclosure of the case in public is allowed.19 

Similarly under UNCITRAL also there does not exist any duty of confidentiality on the 

parties in an arbitration.20 It is an established position that in the absence of an agreement 

between the parties regarding confidentiality or transparency, the tribunals should decide 

                                                 
14 Occidental (Provisional Measures), ¶ 89. 
15 Alasdair, ¶ 26. 
16 Alasdair, ¶ 27. 
17 City Oriente, ¶ 72. 
18 Churchill, ¶ 47. 
19 World Duty Free, ¶ 16. 
20 Metalclad (Provisional Measures), ¶ 9. 
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on a case to case basis.21 The ICSID tribunals get this authority from Article 44 of the 

ICSID Convention and Rule 19 of the ICSID Arbitration Rules.22  

17. According to the observation of Professor Christoph Schreuer, of the ICSID Arbitration 

Rules, parties have the freedom to even publish their pleadings.23 Only in the case of an 

agreement between the parties to observe confidentiality the parties can be restricted from 

publicising the case.24 

18. There was no express agreement between the parties prohibiting them from discussing the 

case in public and so the Claimants are within their rights to speak publicly about the 

proceedings of the dispute and have not breached any duty to ensure confidentiality. The 

Claimants cannot be said to have acted in bad faith for the sole reason of discussing the 

dispute in public. 

19. Provisional measures regarding non aggravation cannot be automatically imposed, on the 

publication of submissions made by parties as per the reasoning of ICSID tribunals.25  

20. The several articles mentioned by the Respondent in the Request for Provisional Measure 

are published by independent news publishers like ‘The World Times’, ‘The Business 

Frontier’ etc. having no bias towards the Claimants and they have published their analysis 

of the dispute for which the Claimants cannot be held liable.26 

 Claimants had their right to ensure transparency of the present dispute. 

21. The Tribunal in World Duty Free did not accept the request for “ban on public discussion” 

of the dispute.27 The importance of ensuring transparency in arbitration proceedings has 

been recognised in Loewen.28 The ICSID tribunal stated that failure of the government or 

other party to make information regarding the case, public will deprive the citizens of 

“knowledge and information concerning government public affairs”.29 Tribunals have to 

strike a balance between confidentiality and transparency in every case and there cannot be 

a general rule.30 

22. The Claimants are popular social media websites all over the globe and believe in free 

speech and expression. In the present dispute, the publication of the case material was 

                                                 
21 Abaclat, ¶ 73. 
22 United Utilities, ¶ 84. 
23 Schreuer, 698, ¶ 100; United Utilities, ¶ 83. 
24 Biwater (Provisional Measures), ¶ 121. 
25 Abaclat, ¶ 85. 
26 Request for Provisional Measures, ¶ 3. 
27 World Duty Free, ¶ 16. 
28 Loewen, ¶ 26. 
29 Loewen, ¶ 26. 
30 Abaclat, ¶ 73; United Utilities, ¶ 84. 
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done to ensure transparency in the proceedings of the dispute and to keep their users and 

the world at large informed of the status of the dispute with the Republic of Tyrea.  

23. The distortion of facts and publication of out of context isolated phrases from case 

materials by international media were unintended consequences of the need to ensure 

transparency, The Claimants cannot be held responsible and deprived of their right to 

discuss the case in public. 

24. Therefore, because of the sole reason that the Claimants published the case material, the 

tribunal cannot grant provisional measures and damages to the Respondent for the same, as 

the publication by Claimants and subsequent articles by international media on the dispute 

are not of such degree that would aggravate the dispute or put the Respondent in jeopardy. 

II. THE TRIBUNAL HAS JURISDICTION OVER THE DISPUTE, NOTWITHSTANDING THE 

RESPONDENT’S DENUNCIATION OF THE ICSID CONVENTION. 

25. The Claimants have submitted their claim for arbitration pursuant to Article 9(1) of the 

BITs for non-fulfilment of obligations created by the BITs with respect to the investments 

in the social media platforms named as Whistler, SpeakUp, FriendsLook. Article 9 of the 

BITs confers jurisdiction upon the tribunal to adjudicate disputes between a Contracting 

Party and a national of the other Contracting concerning an obligation of the former under 

the BITs in relation of the investment of the latter.31  

26. The Claimants and their claims meet all the jurisdictional requirements of the BITs and the 

convention mentioned under Article 9 of the BITs which requires the Claimants to submit 

the dispute to ICSID for arbitration or conciliation, Articles 36 of the ICSID Convention 

requiring the request to be made for arbitration and lastly, Article 25 of the ICSID 

Convention which requires a dispute of a legal nature arising out of an investment between 

contracting parties of ICSID Convention who must have consented to jurisdiction of 

ICSID.32  

27. In the present matter, the Claimants submit that this ICSID tribunal has jurisdiction over 

the present claim as [A] The Respondent’s consent to ICSID Arbitration provided in 

Article 8 of the BITs is not affected by denunciation. [B] Alternatively, the Claimants 

perfected the consent by filing the Request for Arbitration before the Respondent’s 

consent got ineffective [C]; and the Respondent was a contracting state at the time of filing 

of Request for Arbitration. 

                                                 
31 Article 9(1), BITs. 
32 Article 25(1), ICSID Convention; Dolzer & Schreuer, 238. 
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A. The Respondent’s consent to ICSID Arbitration provided in the BITs is not 

affected by denunciation. 

28. The Respondent has provided its consent for submitting the dispute regarding investment 

to the jurisdiction of ICSID under Article 9 of the BITs. Article 72 of the ICSID 

Convention explains some repercussions of Notice of Denunciation. It states that notice of 

denunciation shall not affect the rights or obligations under this convention of that state or 

nationals or other such parties of the state arising out of consent to jurisdiction of the 

centre given by one of them before such notice is received by depositary.33 In the present 

matter, [1]Consent is given through the BITs which remain unaffected by denunciation. [2] 

Additionally, it can’t be revoked as it creates right for benefit of third party. 

 The denunciation of the ICSID Convention cannot limit or qualify the consent to 

arbitrate provided in the BITs.  

29. Consent given by a State party in a BIT in relation to another state is not affected by a 

notice of denunciation of the ICSID Convention.34 Such consent will remain in effect for 

the duration of the BIT i.e. the availability of ICSID arbitration will remain open not only 

for the six-month period, which according to Article 71 of the ICSID Convention follows 

on the notice of denunciation, but also until such time as the relevant BIT is terminated.35 

Denunciation does not generate an automatic exclusion of host states’ international 

obligations vis-à-vis ICSID jurisdiction in investment arbitration.36 Moreover, any provision 

of a BIT should be made ineffective only in accordance with its own termination or 

modification provisions.37 

30. In the present matter, the Respondent has provided its mandatory (shall be submitted)38 

and “unconditional”39 unilateral consent for submitting the dispute regarding investment to 

the jurisdiction of ICSID under Article 9 of the BITs.40 There will not be any effect of 

Notice of Denunciation by Tyrea on the consent provided in the BITs, as BITs can be 

amended only with its own provisions. Moreover, this consent remains in force until the 

year 2024 and 2025 respectively due to the survival clauses.41 Therefore, the denunciation 

                                                 
33 Article 72, ICSID Convention. 
34 Blue Bank, ¶ 45. 
35 Gaillard, 3; Blue Bank, ¶ 45. 
36 Blue Bank, ¶ 45. 
37 Rodner & Estévez, 448. 
38 Article 9(1), BITs. 
39 Article 9(3), BITs. 
40 Article 9(1), BITs. 
41 Article 13, BITs. 
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of the ICSID Convention cannot limit or qualify the “unconditional” consent to arbitrate 

contained in the Article 9(3) of BITs.  

 Right created for benefit of a third party cannot be revoked without its consent. 

31. When a right has been created for the benefit of a third party, it cannot be revoked or 

modified without the consent of such party42. This conclusion is especially strong when the 

third party investor has relied on the right created for his benefit to bring an arbitration 

proceeding and has proceeded to make a substantial investment in the host state.43 

Moreover, depriving the investor of such recourse will be tantamount to denying the 

investor third-party beneficiary status in the first place.44 Lastly, if the BIT only 

contemplated ICSID arbitration, eliminating such a possibility would leave the BIT without 

one of its principal rights.45 

32. In the instant matter, Tyrea, Novanda and Kitoa are parties to the BITs and the Claimants 

are third parties.46 The Claimants had invested in Tyrea47 by relying on the right to bring 

any dispute in ICSID arbitration provided in the BITs48, thereby ensuring protection of the 

Claimants’ investments.49 Moreover, the BITs provides only for the jurisdiction of ICSID 

tribunals and eliminating it would curtail an important right of the Claimants.50 Hence, this 

right to bring dispute to ICSID arbitration cannot be revoked. Therefore, consent given by 

Tyrea is still binding after the denunciation of the ICSID Convention with respect to 

existing investments.51  

B. Alternatively, the Claimants perfected the consent by filing the Request for 

Arbitration before the consent given by respondent got ineffective. 

33. Consent to arbitration by the host state and by the investor is an indispensable requirement 

for a tribunal’s jurisdiction.52 The ICSID Convention, when referring to consent to 

jurisdiction, stresses the element of mutuality and its reciprocal nature.53 The precise rule 

for the date of consent is the date on which the parties to the dispute consented in writing 

to submit to the ICSID and if consented on different dates then the date on which the 

                                                 
42 Article 37(2), VCLT. 
43 Rodner & Estévez, 447. 
44 Sourgens, 36. 
45 Rodner & Estévez, 448. 
46 Statement of Uncontested Facts, ¶ 2. 
47 Statement of Uncontested Facts, ¶ 7-9. 
48 Article 9, BITs. 
49 Preamble, BITs.  
50 Article 9, BITs. 
51 Gaillard, 3. 
52 Dolzer & Schreuer, 254. 
53 Waibel et al., 356. 
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second party acted.54 In practice, the host State can give consent through BITs containing 

clauses referring to investment arbitration.55 On the other hand, the disputing party can 

give its consent for the jurisdiction of ICSID by making request for arbitration.56 In the 

present matter, [1]Obligations of the Respondent state under Article 72 of the ICSID 

Convention are unaffected as Article 72 of the ICSID Convention refers to unilateral 

consent. [2] Alternatively, Obligations of the Respondent state under Article 72 of the 

ICSID Convention are unaffected as the Claimants perfected the consent before the 

denunciation got effective. 

 The obligations of the Respondent under Article 72 of the ICSID Convention are 

unaffected as Article 72 of the ICSID Convention refers to unilateral consent. 

34. The Travaux Préparatoires to the ICSID Convention indicates that the word ‘consent’ in 

Article 72 of the ICSID Convention must be read as ‘unilateral consent’ and not as 

‘arbitration agreement’.57 Moreover, Article 72 of the ICSID Convention does not expressly 

refer to ‘mutual consent’ as Articles 25, 26 and 27 of the ICSID Convention do, which also 

talk about jurisdiction of the ICSID Tribunal .58 Furthermore, in Venoklim, the ICSID 

Tribunal held that Article 72 of the ICSID Convention refers to unilateral consent 

otherwise it would be contrary to the principle of legal certainty.59 As it requires the 

investor to enjoy a period of six months from receipt of the notification of the complaint 

under Article 71 of the ICSID Convention.60 Article 72 of the ICSID Convention provides 

for the possibility of accepting a State’s consent to ICSID arbitration stipulated in a BIT as 

long as the BIT remains effective.61 

35. In the instant matter, rights and obligations of the Respondent as mentioned under Article 

72 of ICSID Convention are unaffected as the Respondent has provided its unconditional 

consent under Article 9(3) of the BITs before the receipt of Notice of Denunciation as 

required by article 72 of ICSID Convention. Therefore, this tribunal has jurisdiction as 

consent was perfected on June 29, 2018 which was before the BITs got ineffective. 

                                                 
54 Rule 2(3), ICSID Institution Rules. 
55 Dolzer & Schreuer, 242; Dolzer & Stevens, 129 et seq. 
56 Gaillard, 3. 
57 Gaillard, 3. 
58 Article 25-27 & 72, ICSID Convention. 
59 Venoklim, ¶ 65. 
60 Venoklim, ¶ 65. 
61 C. Tietje et. al., 10. 
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 Alternatively, the obligations of the Respondent under Article 72 of the ICSID 

Convention are unaffected as the Claimants perfected the consent before the 

denunciation got effective. 

36. Obligations of the Respondent under Article 72 of the ICSID Convention are unaffected 

as the Claimants perfected the consent before the denunciation got effective. The 

Claimants submit that [a] Perfecting of consent for the jurisdiction under Article 9 of the 

BITs and Article 25 of the ICSID Convention is allowed till the denunciation gets effective 

as the literal interpretation of Article 72 of the ICSID Convention is violative of basic 

principal of legal certainty and [b] The Travaux Préparatoires and case laws allows for 

perfecting the consent before denunciation gets effective. 

a. Literal interpretation of Article 72 of the ICSID Convention is violative of basic principal of legal 

certainty. 

37. The Respondent’s interpretation of Article 72 of the ICSID Convention will violate the 

basic principal of legal certainty, as no investor could know in advance at what point a state 

will denounce the ICSID convention.62 Even if the Claimants were aware about the 

chances of the Respondent denouncing the ICSID Convention from November 201763, the 

Request for Arbitration could only be filed after the Notice of Denunciation as the dispute 

arose on February 28, March 01, March 02, 2018.64 

38. Moreover, there is a clear contradiction between the literal meaning of Article 71 & 72 of 

the ICSID convention as under Article 71 denunciation gets effective after 6 month of the 

receipt of  Notice of Denunciation65 while Article 72 makes it effective as soon as notice of 

denunciation is received.66 Therefore, an objective and good faith interpretation of Articles 

71 and 72 of the ICSID Convention is required which suggests that a foreign investor can 

submit a dispute to ICSID even if the offer was not accepted by the investor before the 

depositary received the Notice of the Denunciation.67 It is so because Article 72 of the 

ICSID Convention should not extract a prohibition, when the ICSID Convention and its 

preparatory work nowhere contemplate a prohibition against accepting offers of arbitration 

during the 6-month period.68  

                                                 
62 Venoklim, ¶ 63. 
63 Procedural Order No. 3. ¶ 3. 
64 Claimants’ Exhibit 4.  
65 Article 72, ICSID Convention. 
66 Article 72, ICSID Convention; Tejera, 7. 
67 Tejera, 16. 
68 Tejera, 12. 
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b. Travaux Préparatoires and Case Laws allows for perfecting the consent before denunciation gets effective. 

39. For a situation similar to present case, Aaron Broch, president of World Bank replied that 

“If, however, the unilateral offer of the State has been accepted before denunciation of 

the Convention, then disputes arising between the State and the investor after the date of 

denunciation will still be within the jurisdiction of the Centre.”69 Here the words ‘before 

denunciation of the convention’ must meant to be before the expiry of six month period 

otherwise he would have mentioned ‘before notice of denunciation’. 

40. Additionally, in Venoklim, the tribunal found that during the six-month period after 

denunciation the state was still a contracting state, whose consent to arbitration subsisted, 

and that consent could still be ‘accepted’ and ‘perfected’ by an investor.70 This 

interpretation was further accepted in the Blue Bank.71 Therefore, an investor can access 

ICSID in case of a dispute by sending a written notice of acceptance of ICSID jurisdiction 

prior to the expiration of the six-month period.72 

41. In the present matter, the Respondent gave the Notice of Denunciation on 5 January, 

2018.73 Therefore, the denunciation got effective on 6 July, 2018 until then the consent 

given by the Respondent was subsisting as held in Venoklim and Blue Bank. During that 

period, the Claimants perfected the consent by filing the Request for Arbitration in written 

on 29 June 201874 which is 7 days before the denunciation got effective and fulfilled the 

criteria provided under the ICSID Institution Rules regarding consent.75 

42. Therefore, the Claimants had properly perfected the consent to jurisdiction of ICSID. 

C. The Respondent was a contracting state at the time of filing of Request for 

Arbitration. 

43. The Respondent is contending that it was not a contracting state at the time of institution 

of proceeding at the ICSID.76 However, the requirement of contracting state is at the time 

of filing the request for arbitration i.e. perfecting the consent and not at the time of 

institution of proceedings.77 

                                                 
69 History of The ICSID Convention (Vol II, Part 2), 1009-1010. 
70 Venoklim, ¶ 63. 
71 Blue Bank, ¶ 119. 
72 Nolan & Sourgens, 22 
73 Respondent’s Exhibit 1. 
74 Statement of Uncontested Facts, ¶ 24. 
75 Rule 2(3), ICSID Institution Rules. 
76 Response to the Request for Arbitration, ¶ 5. 
77 Rodner & Estévez, 441-443. 
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44. Article 25(1) of the ICSID Convention talks about the jurisdiction of the tribunal78 and 

Article 25(2)(b) accepts the jurisdiction for a juridical person investor that had the 

nationality of a Contracting State at the time of the consent to the ICSID jurisdiction.79 The 

ICSID Convention does not expressly mention what is the critical date for the status of 

Contracting State. Therefore, a conjoint reading of Articles 25(1), 25(2)(b) and 72 of the 

ICSID Convention implies that the condition of being a Contracting State must be satisfied 

as of the time the consent to the ICSID jurisdiction is given and not at the time the 

proceedings are instituted.80 Therefore, the time of consent to the jurisdiction and not the 

time when the proceedings are instituted should be used to test the conditions of the 

Contracting State required under Article 25(1) of the ICSID.81  

45. In Teinver, it was held that jurisdiction is established from the date of filing of the Request 

for Arbitration and the date of registration is irrelevant for such purpose.82 Moreover, the 

Respondent’s interpretation will be violative of basic principal of legal certainty as a 

Claimant will never be able to predict when he should file such request so that it get 

registered within the six month period. Furthermore, such interpretation will in turn 

provide less than six-month to a Claimant. Lastly, in Venoklim, the tribunal concluded that 

the relevant date for establishing jurisdiction is the date when the investor gives consent by 

presenting the request and not the date when ICSID registers it.83 

46. In the instant matter, the Respondent gave the Notice of Denunciation on 5 January, 

2018.84 Therefore, the denunciation got effective on 6 July, 2018. The Claimants perfected 

the consent by filing the Request for Arbitration on 29 June 201885 which is 7 days before 

the denunciation get effective. Therefore, the Respondent was a contracting state to ICSID 

convention at the time of the Claimants giving the consent to the jurisdiction of ICSID. 

47. Hence, the tribunal has the jurisdiction over the dispute as the Claimants have perfected 

the consent before it got ineffective and the Respondent was a contracting state to the 

ICSID convention before its denunciation got effective. 

III. THE TRIBUNAL HAS THE JURISDICTION OVER THIS MULTI-PARTY ARBITRATION 

CLAIM. 

                                                 
78 Article 25(1), ICSID Convention. 
79 Article 25(2), ICSID Convention. 
80 Rodner & Estévez, 441-443. 
81 Rodner & Estévez, 441-443. 
82 Teinver, See Venoklim, ¶ 73,78. 
83 Venoklim, ¶ 78. 
84 Respondent’s Exhibit 1. 
85 Statement of Uncontested Facts, ¶ 24. 
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48. Multiparty claims are claims brought by two or more Claimants that initiate a single 

proceeding by jointly filing a single Request for Arbitration.86 The tribunal has the 

jurisdiction over the present multi-party arbitration claim as [A] the ICSID convention 

allows for multiparty arbitration claims; [B] Multi-Party arbitration claims do not require 

special or secondary consent of the respondent under the ICSID convention; [C] and the 

present claims have reasonable and substantial link. 

A. The ICSID Convention allows for multi-party arbitration claims. 

49. Although ICSID Convention and ICSID Arbitration Rules do not provide for an explicit 

procedure for dealing with multi-party proceedings.87 Such proceedings can be dealt with 

under ICSID convention as [1] history of the ICSID Convention envisaged its possibility. 

[2] Moreover, ICSID tribunals has allowed such claims in various instances.  

 History of the ICSID Convention envisaged the possibility of multi-party claims. 

50. In the past, the ICSID Secretary General has registered numerous requests of this type,88 

notwithstanding the fact that neither the ICSID Convention nor ICSID Arbitration Rules 

provide for an explicit procedure for dealing with multi-party proceedings.89 Moreover, 

Article 25 of the ICSID Convention was accepted as referring to a multitude of nationals90 

and that early drafts of the Convention described ‘nationals’ as inclusive of natural and 

juridical persons as well as associations of such persons.91 Furthermore, the Travaux 

Préparatoires of the ICSID Convention provides that the drafters of the Convention had 

envisaged such a possibility.92 

 The ICSID has previously allowed multi-party claims in many instances. 

51. In OKO Pankki Oyj, the tribunal allowed different BITs and Procedural Rules to be used.93 

With regard to absence of any explicit provision for multi-party claim in the ICSID 

convention, the tribunal in Abaclat, took a purposive approach and concluded that the 

silence of the ICSID framework regarding collective proceedings is to be interpreted as a 

gap and not as a qualified silence.94 Consequently, Article 44 of the ICSID Convention95 

                                                 
86 ICSID Working Paper, 833, ¶ 6. 
87 Szczudlik, 14. 
88 Antoine, ¶ 1; Champion Trading Company, 3. 
89 Szczudlik, 14. 
90 Schreuer, 163, ¶ 279. 
91 History of the ICSID Convention (Vol. II, Part 1), 170. 
92 History of the ICSID Convention (Vol. II, Part 1), 413; Carolyn et al., 60. 
93 OKO Pankki Oyj, ¶ 249. 
94 Abaclat, ¶ 520. 
95 Article 44, ICSID Convention. 
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and Art. 19 of the ICSID Arbitration Rules96 empower the tribunal to introduce into 

proceedings any such modification as is needed to make it possible to hear mass claims i.e. 

multi-party arbitration claim in present matter97. As it will not affect the substance or object 

of a claim, but the method of examination and presentation of a claim.98 Moreover, in 

Funnekotter, claim of 14 unrelated investors alleging expropriation due to land acquisition 

legislation of Zimbabwe was accepted.99 

52. The Respondent contended that the words ‘dispute arising directly out of an investment, 

between a Contracting State .  . and a national of another Contracting State’ as provided 

under Article 25(1) of the ICSID Convention should be understood as dispute between a 

contracting state and only one national of another contracting state.100 The Tribunal in the 

Giovanni Alemanni, however has held that there is no indication either in the ICSID 

Convention or in the ICSID Rules that supports a conclusion that “but only one” was 

meant to be included in the Article 25(1) of the ICSID Convention.101  

53. Lastly, the concerns over due process and manageability of the proceeding did not 

constitute any obstacle to jurisdiction102 as the great majority of all ICSID cases have 

involved no more than two or three Claimants and have not posed difficulties from a 

procedural or case management perspective.103 

54. In the instant matter, all the three Claimants submitted the claim together to the ICSID in 

the form of Request for Arbitration104 under Article 9(1) of the BITs and Article 25 of the 

ICSID Convention. This claim is admissible as even in the cases of different BITs and in 

the case of unrelated investors, multi-party claims were accepted by the tribunal.105 

Therefore, in the present matter, claim must be admissible even though there are different 

BITs and unrelated investors as the claim is against the order of Tyrean government, 

causing losses to social media handles of the Claimants106 and praying for same measures 

and similar damages calculated with same method under the verbatim same BITs providing 

for same level of protection to the Claimants. 

                                                 
96 Article 19, ICSID Arbitration Rules. 
97 Article 44, ICSID Convention; Article 19, ICSID Arbitration Rules. 
98 Abaclat (Jurisdiction), ¶ 534-535. 
99 Funnekotter, ¶ 3. 
100 Response to Request for Arbitration, ¶ 6. 
101 Giovanni Alemanni ¶ 271; See Stacy Strong. 
102 Ambiente, ¶ 164-166. 
103 ICSID Working Paper, 833, ¶ 8. 
104 Request for arbitration, ¶ 1. 
105 OKO Pankki Oyj, ¶ 249. 
106 Statement of Uncontested Facts, ¶ 6. 
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B. Multi-Party arbitration claims do not require special or secondary consent of the 

respondent under the ICSID convention. 

55. The Respondents have urged that Multi-Party arbitration claims require express consent of 

the Respondent under the ICSID convention.107 It is appropriate to a BIT to allow for 

multi-party arbitration claims in which a State makes the offer of arbitration to have an 

indefinite number of potential victims of its actions.108 Moreover, it dismisses the relevance 

of the Respondent’s argument as to the presence of specific consent in such arbitrations, as 

it seeks to introduce an additional jurisdictional requirement that is nowhere to be found in 

the ICSID Convention or the case laws.109 Moreover, it was held that multiple actions can 

be brought in a single proceeding having the same measures and having reasonable and 

significant link110 although having different BITs.111 

56. A special/secondary consent would clearly overturn the equilibrium of investment 

arbitration, where the host state's consent to arbitration given in advance has to be seen as 

a procedural guarantee for stimulating and protecting foreign investments.112 Moreover, in 

Ambiente, the majority concluded that in the absence of any evidence in the treaty militating 

against ‘plurality of Claimants jointly submitting a claim’ party’s general consent should 

extend to collective proceedings.113 

57. In the instant matter, the Respondent has given its unconditional consent to arbitrate in 

ICSID under Article 9 of the BITs for disputes arising from the BITs.114 Moreover, there is 

reasonable and significant link between the matters before this tribunal as proved in the 

following argument. Hence, there is no requirement of any special or secondary consent of 

the Respondent state for multi-party arbitration claims. 

C. The present matters have reasonable and significant link. 

58. The ICSID Tribunals considering whether a multi-party claim can be maintained have 

considered various factors for identifying if reasonable and significant link exist, which 

includes whether: (i) the challenged measures are the same; (ii) the same respondents are 

named; or (iii) the remedies sought are aligned.115 Moreover, the existence of two separate 

                                                 
107 Response to Request for Arbitration, ¶ 6. 
108 Giovanni Alemanni, ¶ 282. 
109 Giovanni Alemanni, ¶ 282. 
110 Funnekotter, ¶ 3. 
111 OKO Pankki Oyj, ¶ 249. 
112 Steingruber, 237. 
113 Ambiente, ¶ 146. 
114 Article 9, BITs. 
115 Noble Energy, ¶ 192; ICSID Working Paper, 834, ¶ 13. 
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BITs is not sufficient indication of an intention to preclude multi-party proceedings.116 

Following are some points which shows the reasonable and significant link between claims:  

i. All the three matters arose out of similar illegal act of blocking all three social media 

handles.117 

ii. All the claims are against the same respondent Tyrea which is obliged to give the same level 

of protection to each investor on the basis of the BITs.118 Therefore, they have similar 

requests for relief119 considering that similar illegal act caused the problem to Claimants.120 

iii. All the three Claimants are praying for same relief for quashing the impugned orders which 

blocked the social media handles, compensation for unfair and unequal treatment, 

expropriation.121  

iv. For calculating the damages and compensation for illegal act of respondent, same methods 

i.e. DCF122 and Cost based valuation has been used by experts from both parties 

respectively, for all the three matters.123 

v. Provisions of both the BITs are Verbatim same.124 Therefore, similar legal ground to claim 

the relief. 

vi. All the three Claimants have invested in similar kind of businesses i.e. Social Media handles 

and their operations.125 

59. By considering aforementioned factors, it can be concluded that there exists a reasonable 

and sufficient link between all the three matters. 

D. Multi-party arbitration claim is beneficial for the parties and the ICSID Tribunal. 

60. If there are different arbitrations between different parties which are bearing on the same 

or similar issues and resulting in inconsistent decisions that would present problems of 

enforcement.126 In Abu Dhabi Gas case it was held that it would be appropriate for such 

arbitrations to be consolidated and heard as one in order to save time and money and also 

to avoid ending up with inconsistent awards.127 Moreover, it will avoid parallel proceedings 

                                                 
116 Hanotiau, 369; Hanotiau, 376. 
117 Claimants’ Exhibit 5. 
118 Preamble, BITs. 
119 Request for Arbitration, ¶ 18. 
120 Claimants’ Exhibit 5. 
121 Request for Arbitration, ¶ 18. 
122 Claimants’ Exhibit 7. 
123 Response to the Request for Arbitration. 
124 BITs. 
125 Statement of Uncontested Facts, ¶ 6. 
126 Nana A. Hackman, 6. 
127 See Abu Dhabi. 
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and promote better decision-making because the arbitrators will have a more complete set 

of facts as context for their Award.128 

61. In the instant matter, if this multiparty claim is not accepted then there will be parallel 

proceedings between Tyrea and Friendlook, Whistler and Speakup which will create a risk 

of inconsistent awards. Moreover, allowing this multi-party arbitration would save the cost 

and time of parties and the ICSID Tribunal. 

62. Hence, the tribunal has the jurisdiction over the multi-party arbitration claim as the ICSID 

Convention allows for multiparty arbitration claims which will be beneficial for all in terms 

of cost and time. Moreover, there exists a reasonable and significant link between the 

claims of the three Claimants. 

IV. THE RESPONDENT HAS VIOLATED ARTICLE 3 AND ARTICLE 6 OF THE BITS. 

63. Article 3 of the present BITs enlists the provisions regarding treatment of foreign 

investors.129 Article 3(1) provides that the contracting parties must accord fair and equitable 

treatment to the investment by foreign investors while Article 3(2) ensures full protection 

and security to the investments of the foreign investors.130 

64. Article 6 of the BITs states that the investments of the foreign investors cannot be 

deprived by the host state unless the measures are taken in the interest of the public and 

under due process of law, must be non-discriminatory in nature and followed by provision 

for the payment of just compensation.131 

65. In this argument, it will be established that [A] the impugned ban on the websites by the 

Respondent amounts to violation of the treatment standards enlisted under Article 3 of the 

BITs. Furthermore, [B] the Respondent has unlawfully expropriated the Claimants’ 

investments, thereby violating Article 6 of the BITs. 

A. The Respondent has violated Article 3 of the BITs. 

66. Under International Investment law, host states are duty bound to treat foreign investment 

in a fair and equitable manner, depending on the investment treaty itself. This requires host 

states and all its organs to act in a non-arbitrary and non-discriminatory manner against the 

foreign investors and to strike a balance between state sovereignty and investor interests.132 

67. Article 3 of the BITs provides standard of treatment by the host-state vis-a-vis the foreign 

investors. In this argument, it is submitted that [1] the Respondent has violated the 

                                                 
128 ICSID Working Paper, 836, ¶ 23.  
129 Article 3, BITs. 
130 Article 3, BITs. 
131 Article 6, BITs. 
132 Kläger, 164. 
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essentials of fair and equitable treatment standard. Moreover, [2] the Respondent’s 

measures of blocking the website of the Claimants is disproportionate thereby, violating 

Article 3(1) of the BITs. Lastly, [3] the Respondent has violated the full protection and 

security obligation as provided under Article 3(2) of the BITs. 

 The Respondent has unfairly treated the Claimants. 

68. In spite of the lack of a proper definition of FET, many ISDS tribunals have applied the 

FET standard in cases pertaining to contractual obligations, procedural rights, acts in good 

faith and freedom from coercion and harassment.133 In the case of TecMed, the tribunal 

explained the FET standard by stating that any abrogation of a foreign investor’s rights to 

due process, non-arbitrariness and compensation is a violation of FET.134 Moreover, in 

cases where the conduct of the host state is ‘manifestly inconsistent, non-transparent, 

unreasonable or discriminatory, the tribunal has found a violation of FET standard.135 

Therefore, what constitutes a violation of FET is a question of fact, depending on the facts 

and situations of each dispute.136 

69. FET standard finds its application broadly in three major functions of a host state: 

legislative, executive and judicial.137 On the application of the FET standard on the 

executive function of the state, the ICSID Tribunal in the case of Waste Management II, 

stated that the conduct will violate FET standard if (i) such conduct is contrary to 

reasonable representations made by the state (protection of legitimate expectations), (ii) 

transparency and due process rights of the investors have been violated (due process) and, 

(iii) Conduct was substantially arbitrary, unjust and discriminatory (substantive 

unfairness).138 

70. Legitimate Expectation in executive action is concerned with due-process, ensuring the 

consistent application of the law and enforcing representations by the host state where they 

are made specifically enough to the particular investor to justify reliance.139 However, 

generally acts which are undertaken in good faith but violates the legitimate expectations of 

the foreign investors cannot be violative of FET standard, however this may not always be 

the case.140 A clearer picture is provided by the ICSID Tribunal in Saluka, where it stated: 

                                                 
133 Dolzer & Schreuer, 130-140. 
134 TecMed, ¶ 122, ¶ 133. 
135 TecMed, ¶ 122, ¶ 133.; Saluka, ¶ 303-306. 
136 McLachlan et al., 296. 
137 McLachlan et al., 296. 
138 Waste Management II, ¶ 98; TecMed, ¶ 122, ¶ 133. 
139 Waste Management II, ¶ 98; International Thunderbird, ¶ 147. 
140 Dolzer & Schreuer, 145. 
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“A foreign investor is protected by the Treaty may in any case properly expect that the 
Czech Republic implements its policies bona fide by conduct that is, as far as it affects 
the investor’s investment, reasonably justifiable by public policies and that such conduct 
does not manifestly violate the requirements of consistency, transparency, even-
handedness and non-discrimination.”141 

71. In the present dispute, the Respondent had introduced Law No. 0808-L to regulate the 

content available on the internet in its territory.142 This law required every social media 

network operating in Tyrea to adopt a filtering algorithm within 60-days.143 Pursuant to this, 

the Claimants mobilised greater resources and professionals to meet the legal requirements. 

However, the Respondent reduced the deadline to implement the filtering algorithm by two 

weeks which were crucial to the Claimants for developing an effective algorithm.144 The 

possibility of preponing the deadline was never hinted in the first notice and a subsequent 

reduction of the same violates the legitimate expectations of the Claimants who had already 

invested substantial amount in developing the algorithm. 

72. Due process refers to adherence to fair procedure, procedural fairness and access to 

justice in judicial and administrative proceedings.145 As stated by the ICSID Tribunal in 

PSEG, the Tribunals must assess the fairness of the administrative process in toto, since 

instances of serious administrative negligence, abuse or excess of power, inconsistency and 

constant amendments of the regulatory requirements may in the aggregate amount to an 

actionable breach of the standard.146 

73. In the present dispute, the Respondent vide notification dated provided a 60-day time 

period for the Claimants to develop and implement an effective filtering algorithm which 

was appropriate keeping in mind the time required.147 However, the Respondent contrary 

to the legitimate expectations and substantial efforts of the Claimants, reduced this time 

period to 45 days, thereby depriving the Claimants substantial time which was reasonably 

required by them to develop the algorithm.148 This action by the Respondent amounts to an 

abuse of process of law, violating the due process to the Claimants. 

74. Substantive Unfairness concerns with administrative actions that are substantively unfair 

due to being arbitrary, unreasonable and discriminatory in nature. However, the host states 

are permitted to make distinctions on non-arbitrary and rational foundations as observed 

by the Tribunal in the case of Saluka: 

                                                 
141 Saluka, ¶ 303-306. 
142 Claimants’ Exhibit 2. 
143 Claimants’ Exhibit 1. 
144 Claimants’ Exhibit 6; Statement of Uncontested Facts, ¶ 19. 
145 Waste Management II, ¶ 98; McLachlan et al, 318. 
146 PSEG, ¶ 245-253. 
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“Any differential treatment of a foreign investor must not be based on unreasonable 
distinctions and demands, and must be justified by showing that it bears a reasonable 
relationship to rational policies not motivation by a preference of other investments 
over the foreign-owned investment.”149 

75. In the instant matter, the Respondent after violating the legitimate expectations of the 

Claimants and breaching due process of law, only banned the Claimants websites without 

providing any recourse to the Claimants.150 Moreover, the Respondent dismissed all efforts 

for negotiation by the Claimants to come to an amicable solution and made no effort to get 

the Claimants back in operation considering the fact that the Claimants are the most 

popular and important businesses operating in Tyrea for three years.151 This highlights the 

discriminatory and substantially unreasonable treatment by the Respondent which violates 

the BITs. 

76. Therefore, the Respondent has violated the essentials of FET standard as protected to the 

Claimants under Article 3(1) of the BITs. 

 The Respondent’s ban on the Claimants’ social media website is disproportionate. 

77. Principle of proportionality finds its application in almost every sphere of International law. 

Under International Investment law, its notion requires the tribunals to balance the 

interests of the foreign investors and the state in light of the measure adopted which may 

result in violation of FET standard.152 A more elaborate explanation was given by the 

tribunal in the case of TecMed on proportionality by stating a requirement of ‘reasonable 

relationship of proportionality’ between the effects and the goal of a measure and the 

relevant factors which must be considered.153 A similar stance has been taken by the ICSID 

tribunals in a catena of decisions.154 

78. The proportionality of a measure is generally assessed on three criteria: suitability; necessity; 

and, proportionality stricto sensu.155 Suitability requires the impugned measure to be suitable 

and appropriate to achieve the set objective.156 Necessity presupposes that among a 

conceivable variety of equally effective measures, the adopted measure must be the least 

restrictive once.157 Lastly, proportionality stricto sensu demands that the effects of the 

adopted measure are not disproportionate in relation to other rights and interests.158 

                                                 
149 Saluka, ¶ 303-306. 
150 Claimants’ Exhibit 4; Statement of Uncontested Facts, ¶ 21. 
151 Procedural Order No. 2, ¶ 4. 
152  Kläger, 118; EDF, ¶ 293. 
153 TecMed, ¶ 122, ¶ 133. 
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79. In the present dispute, the Claimants are involved in providing social media services to the 

general populace of Tyrea.159 Such efforts were made possible due to the liberalisation of 

the internet by the government of Tyrea.160 The Claimants were so popular that almost 

every Tyrean had signed up on their websites and associated them with the entire 

internet.161 Moreover, the Claimants had incurred substantial expenditures in advertising 

and promotion of their services and it cannot be denied that their business prospects and 

growth was intrinsically based on their survival on the internet in Tyrea.162 

80. The Respondent did not consider these factors especially that being a social media service 

provider, a ban on the Claimants’ website will substantially disrupt the business and failure 

of investments by the foreign investors. Additionally, other domestic social media networks 

were not subjected to any form of penalty.163 Moreover, the Respondent dismissed all of 

the Claimants’ efforts for negotiations and made no effort to resume the Claimants’ 

websites even after de-escalation of tensions in major cities of Tyrea.164 Lastly, in spite of 

their years of operating in Tyrea and contributing to its growth, the Respondent provided 

no compensation to the Claimants. 

81. Therefore, the Respondent’s measure was disproportionate and in breach of fair and 

equitable treatment obligation as envisaged under Article 3(1) of the BITs. 

 The Respondent failed to respect the full protection and security obligation under 

Article 3(2) of the BITs. 

82. Full protection and security standard accrue an obligation to the host state to take active 

measures to protect foreign investments from adverse conditions.165 Such adverse 

conditions may result from state agents, private persons, armed forces etc.166 However, 

such protection is not only limited to physical protection but also legal protection under 

International Investment law.167 The underlying obligation to the host state requires it to 

exercise due diligence towards the foreign investments and does not imposes a strict 

liability in case of failure.168 

                                                 
159 Statement of Uncontested Facts, ¶ 6-10. 
160 Statement of Uncontested Facts, ¶ 2-5. 
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83. The ICSID Tribunal in Azurix, noted that the FPS standard may be violated even in case 

no physical violence or harm has occurred to the foreign investments.169 Moreover, the 

ICSID Tribunal further expanded the scope of FPS standard in the case of Siemens, by 

stating that the FPS standard goes beyond physical security and extends to intangible 

assets.170 The ICSID Tribunal provided substantial clarity on FPS standard in the case of 

Biwater, where it noted the following: 

“The Arbitral Tribunal adheres to the Azurix holding that when the terms ‘protection’ 
and ‘security’ are qualified by ‘full’, the content of the standard may extend to matters 
other than physical security. It implies a State’s guarantee of stability in a secure 
environment, both physical, commercial and legal. It would in the Arbitral Tribunal’s 
view be unduly artificial to confine the notion of ‘full security’ only to one aspect of 
security, particularly in light of the use of this term in a BIT, directed at the protection 
of commercial and financial investments.”171 

84. In the instant dispute, the Respondent as per Article 3(2) of the BITs was required to 

accord full protection and security to the Claimants’ investments i.e. their websites.172 This 

protection was not only limited to the physical assets of the Claimants but also intangible 

assets in the form of investment which were also to be protected. However, the 

Respondent unreasonably blocked the websites of the Claimants by abusing the process of 

law against the Claimants without considering the substantial investments of the 

Claimants.173 Moreover, the Respondent did not provide any recourse or relief to the 

Claimants and dismissed all efforts from them to reach an amicable solution.174 

85. Therefore, the Respondent has breached the full protection and security standard as 

required under Article 3(2) of the BITs. 

B. The Respondent has wrongfully expropriated Claimants’ assets, thereby violating 

Article 6 of the BITs. 

86. Article 6 of the BITs envisages the rules regarding expropriation and provides that neither 

party will adopt any measure to deprive directly or indirectly, foreign investors of their 

investments unless the following conditions are fulfilled: measures undertaken in public 

interest and in due process; non-discriminatory; followed by a provision for just 

compensation.175 However, the Respondent violated these conditions and as unlawfully 

expropriated the Claimants’ investments in Tyrea. 
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87. In this argument, firstly, it will be established that [1] the Claimants’ social media websites 

operating in Tyrea fall under the definition of ‘investment’ as recognised under 

International Investment law. Secondly, [2] the Respondent has wrongfully expropriated 

the Claimants’ investment wrongfully thereby violating Article 6 of the BITs. Lastly, [3] in 

arguendo, the Respondent cannot claim the defence of ‘police power’ doctrine.  

 Claimants’ assets in Tyrea fall under the definition of ‘investment’. 

88. Article 25 of the ICSID Convention mandates the ICSID tribunal to only adjudicate 

‘dispute arising out of investments.’176 Traditionally, ‘investment’ refers to an asset which is 

a contribution of money for a certain time period facing certain risk regarding its 

profitability.177 ISDS tribunals have formulated their own definition of the term keeping in 

mind various factors. The most widely accepted test was laid down by the ICSID tribunal 

in Salini. 178 

89. The Salini test requires the fulfilment of four conditions: contribution of money and assets; 

certain period for implementing the project; element of risk; and, contribution to the host 

state’s economy. However, the fourth prong of the Salini test has been an issue of 

contention. In Quiborax, the ICSID tribunal rejected the fourth prong stating that 

contribution to the host state’s economy is a result of ‘investment’ and not its essential 

characteristic.179  

90. Moreover, while determining what constitutes ‘investment’, it is important to interpret the 

treaty provisions as per the general rules of interpretation as envisaged under Article 31 of 

the VCLT.180 Article 31 (1) of the VCLT requires courts and arbitral tribunals to interpret a 

treaty in ‘good faith in accordance with the ordinary meaning to be given to the terms of 

the treaty in their context and in the light of its object and purpose’.181 This includes the 

preamble and any subsequent practice in the application of the treaty which establishes the 

agreement of the parties regarding its interpretation.182 

91. In the instant dispute, Article 1 of the BITs provides a non-exhaustive definition of the 

term ‘investment’ including every kind of assets including movable and immovable 

property and their rights in rem, intellectual property rights and more.183 The Claimants, 

being a social media network service provider not only invests and runs its business on the 

                                                 
176 Article 25, ICSID Convention. 
177 Demirkol, 41-50.  
178 Salini, ¶ 52. 
179 Quiborax, ¶ 222. 
180 Article 31, VCLT. 
181 Article 31, VCLT. 
182 Article 31, VCLT. 
183 Article 1(a), BITs. 
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internet but also relies on it for its existence.184 The Claimants not only invested substantial 

amount of money into their business through advertising, new features and technology in 

Tyrea against pressing risks for a long term period but also acquainted Tyreans to the 

internet, globalisation and growth to the country.185 Moreover, the Claimants were going to 

use their established branches in Tyrea to expand into other neighbouring countries.186 

92. Therefore, the Claimants’ websites do amount to an investment as understood under 

International Investment law and the present BITs. 

 The Respondent has wrongfully expropriated Claimant’s assets. 

93. Under International Investment law, investments by investors are subject to state sovereign 

duties.187 Such powers of a state are clearly imbibed under International law and can also 

surpass contractual commitments of the state in cases of lawful expropriation.188 To 

regulate the scope and condition of such exercise of power, three branches have been 

recognised: defining investment and interests of investors; meaning of expropriation; and, 

conditions for lawful expropriation.189 

94. For lawful expropriations, the ICSID tribunals have referred to international principles and 

the provisions of the investment treaties.190 However, a perusal of modern investment 

treaties and the decisions of the ICSID tribunal, ultimately provides for four major 

conditions which must be fulfilled by a host state for an act to be lawful expropriation 

which include191: protection of public interest; due process of law; reasonable and non-

discriminatory; and, adequate compensation to the victim party.192 

95. In Olguin, the tribunal further explained when expropriation can be lawful stating: 

“For an expropriation to occur, there must be actions that can be considered 
reasonably appropriate for producing the effect of depriving the affected party of the 
property it owns, in such a way that whoever performs those actions will acquire, 
directly or indirectly, control, or at least the fruits of the expropriated property.”193 

96. In the present dispute, the Claimants have various websites operating to provide social 

media services to the Tyrean population.194 The Claimants’ business pivots on the working 

of their websites which if blocked will have serious repercussions such as loss of 
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competition, profits and market share. This is fuelled by the fact that domestic social media 

networks have not been banned in spite of reports of unfiltered content on their 

websites.195 Moreover, the Respondent violated and abused the due process of law by 

unreasonably restricting the deadline for implementing the required algorithm to curb hate 

speech. Lastly, the Respondent made no compensation to the Claimants for the damage 

accrued to them. 

97. By discriminating between the Claimants and other domestic social media networks and 

wrongfully expropriating the Claimants’ assets without just compensation as required under 

the BITs, the Respondent has breached Article 6 of the BITs. 

 The Respondent is precluded from the exception of ‘police powers’ doctrine. 

98. Under International Investment law, a host state can take regulatory measures of general 

application within its territory concerning foreign investments as an act of sovereignty.196 

Indeed, the ICSID tribunal acknowledged such sovereign powers of host state as 

inseparable ‘police powers’ of the state.197 The ICSID tribunal in the case of Saluka 

provided:  

“In the opinion of the Tribunal, the principle that the State does not commit an 
expropriation and is thus not liable to pay compensation to a dispossessed alien 
investor when it adopts general regulations that are ‘commonly accepted as within the 
police powers of States’ forms part of customary international law today. There is 
ample case law in support of this proposition.”198 

99. More decisions of various ISDS tribunals have sought to find a balance between the host 

state’s right to act in public interest and the protection to foreign investors.199 The ICSID 

tribunal in the case of Azurix, noted that in case a measure was introduced for a bona fide 

public interest, no claim for compensation can be entertained.200 However, it has also been 

noted that such ‘police powers’ of the state are not unlimited but must be exercised 

proportionately.201 In Philip Morris, the tribunal provided that the ‘police powers’ of the state 

must be in the bona fide interest of the public, is non-discriminatory and is proportional in 

relation to the objective.202 

100. In the instant matter, the Respondent imposed a ban on the social media websites of the 

Claimants without any rhyme or reason. The same ban was not imposed on the local social 
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media websites which were also being misused by the extremists in Tyrea.203 Moreover, the 

Respondent failed to exercise due diligence by unfairly reducing the time period for 

developing the required filtering algorithm in spite of the Claimants plea that the algorithm 

required enough time to work effectively.204 Additionally, the Respondent dismissed all 

efforts by the Claimants for a mutual solution.205 This highlights the mala fide, 

discriminatory and disproportionate nature of the Respondent’s measure. 

101. Therefore, the Respondent is precluded from the exception of ‘police powers’ doctrine. 

V. THE DAMAGES CLAIMED BY THE CLAIMANTS IS NOT SPECULATIVE AND IS 

APPROPRIATELY CALCULATED 

102. The Respondent has violated its obligations enlisted under Article 3 and Article 6 of the 

present BITs and therefore the Claimants are entitled to compensation of the damages 

accrued. 

103. It is submitted that, firstly, [A] the Claimants are entitled to full reparation from the 

Respondent. Further, [B] the damages claimed are not speculative. [C] And the 

Discounted Cash Flow Method is the most suitable method for quantifying the damages in 

the present dispute. Moreover, [D] the Claimants are entitled to recover Interest and; [E] 

Costs along with the principal amount. 

A. The Claimants are entitled to full reparation in the present dispute. 

104. It is the general rule that the ICSID tribunal shall decide the dispute in accordance with 

rules agreed upon by the parties.206 However, in the absence of such agreed rules of law, the 

tribunal shall refer to rules of International law as may be applicable in the dispute.207 

Likewise, when the treaty, BIT or alternative governing instrument does not contain any lex 

specialis rules governing the issue of compensation, the tribunals apply the customary 

international law standard.208  

105. The earliest protection to investors’ rights was the dictum laid down in Factory at Chorzow, 

which advocates for full reparation, it states:  

“The essential principle contained in the actual notion of an illegal act – a principle 
which seems to be established by international practice and in particular by the 
decisions of arbitral tribunals – is that reparation must, as far as possible, wipe out all 
the consequences of the illegal act and re-establish the situation which would, in all 
probability, have existed if that act had not been committed. Restitution in kind, or, if 
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this is not possible, payment of a sum corresponding to the value which a restitution in 
kind would bear [must be made].”209  

106. The standard articulated in Factory at Chorzow, has been given recognition in the 

ARSIWA210 obligating States to make full reparation for the injury caused by the 

internationally wrongful act.211 

107. Most ICSID tribunals rely on the principle of full reparation for internationally wrongful 

acts, stating that the host states are obliged to make full reparation in accordance with the 

dictum laid down in Factory at Chorzow.212 In cases where guidance to evaluate damages is 

absent, this principle has been regarded as the common starting point for such an 

evaluation.213 

108. In Crystallex,214 the ICSID Tribunal on the finding of a concurrent breach of fair and 

equitable treatment requirement along with expropriation as in the present instance, 

regarded the ‘full reparation’ principle under customary international law as the applicable 

standard for damages. 

109. The Claimants submit that the conduct of the Respondent was unlawful in expropriating 

the investments of the Claimants and denying them the fair and equitable treatment as 

required by the BITs215 and further, given the fact that the BITs are silent about the 

standard of compensation to be payable for an unlawful expropriation and for other 

breaches of the treaty, accordingly, the applicable standard for determining the quantum of 

damages shall be provided by Customary International Law.216 Therefore, it is submitted 

that the Claimants are entitled to full reparation from the Respondent.  

B. The compensation claimed by the Claimants is not speculative. 

110. The compensation claimed by the Claimants is not speculative as [1] the ‘full reparation’ 

standard incorporates both direct damages (Damnum Emergens) and lost profits (Lucrum 

Cessans). [2] In any case, the ‘lost profits must be compensated as they for the going 

concern value of the Claimants. Moreover, [3] the damages claimed concerns the wrongful 

acts of the Respondent. 

 The full reparation standard includes both damnum emergens and lucrum cessans. 
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111. One of the most fundamental principles of International Investment law is that the 

investor should be fully compensated for losses caused by government action and that such 

compensation includes both the losses suffered, damnum emergens and the profits lost, lucrum 

cessans.217 In Sapphire, the Iran-U.S. Claims Tribunal awarded the claimant the lost profits for 

the breach of an oil concession despite the fact that the land on which the concession was 

granted had yet to be explored.218 

112. However, a computation of lost profits is made in advance on the basis of purely 

theoretical date and, thus, cannot be absolutely accurate but only comparatively likely.219 

Nevertheless, it is well settled that even if the damages cannot be settled with certainty, 

damages are to be awarded when a loss has been incurred.220 

113. The Claimants submit that if the tribunal in the present dispute deems the acts of Tyrea 

unlawful, damages claimed under the head of ‘Direct Damages’221 shall fall under the 

category of damnum emergens, whereas, ‘Lost Profits in Tyrea’ and ‘Expansion Profits’ shall 

be treated as lucrum cessans, both of which must be made good by the Respondent in line 

with the ‘full reparation’ standard. 

 Alternatively, in case the acts are deemed lawful, the lost profits form the going 

concern value and must be compensated. 

114. In the event the impugned act of expropriation is deemed lawful, the applicable standard 

of compensation would be the treaty standard.222 The BITs prescribe the ‘Just 

Compensation’ representing ‘Genuine Value’ of the investment affected as the standard of 

compensation.223  

115. In the case of CME, the ICSID tribunal held that the ‘just compensation’ representing 

‘genuine value’ evokes the Hull formula which represents a provision for prompt, adequate 

and effective compensation.224 The term ‘adequate’ means the ‘full value’ of the property 

taken, which also includes going concern value in the case of going concerns.225 It also 

corresponds to ‘fair market value’ or the “amount which a willing buyer might pay a willing 

seller if the transaction occurred on an open market.”226 
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116. In Amoco, the ICSID tribunal differentiated between ‘future prospects and ‘lost profits’, 

while the former was considered to be the part of the going concern value, i.e., ‘damnum 

emergens’, the latter represented ‘lucrum cessans’. It implies that in case of lawful expropriation 

‘future prospects’ may be awarded. 

117. In the present case, the damages claimed under the head of ‘Lost Profits’,227 though 

named as ‘lost profits’ essentially possess the nature of ‘future prospects’ and thus forms 

the part of going concern value and ‘damnum emergens’, thereby reparable under the treaty 

standard of compensation upon expropriation. 

 Damages claimed by the Claimants are a result of illegal acts of the RESPONDENT. 

118. Clauses (1) and (2) of Article 31 of ARSIWA points to the requirement of a causal link 

between the damage and the illegal act, when it states that any injury includes damages, 

whether material or moral, caused by the internationally wrongful act of a State.228 

Causation requires establishing a cause and effect relationship between the acts and harm 

done.229 It implies that the State is responsible for the injury resulting from and ascribable 

to its wrongful act.230 

119. In the present matter, the Claimants had been indulging in promising dialogue with the 

states of Alcadia and Larnacia, in order to exploit the fresh market opportunities, pursuant 

to which the Claimants even invested significant amounts in those states.231 However, 

following the ordinances issued by the Respondent, the representatives of these countries 

withdrew the dialogue and the permission to operate in those countries was also revoked.232 

Therefore, it is submitted that the conduct of the Respondent must be seen as a direct 

cause of the loss of opportunities of market expansion to the Claimants. 

C. Discounted cash flow is the most suitable method for quantifying damages. 

120. The Discounted Cash Flow method is the most suitable method for quantifying damages 

in the present as [1] the Claimants are going concerns, and [2] they have past records of 

profitability. [3] Alternatively, even if they are not considered as going concerns, DCF must 

be applied.  

 The Claimants’ businesses in Tyrea are going concerns. 
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121. International organisations are inclined to recommend income-based approaches, one 

such approach is DCF method, for valuing going concerns.233 

122. The meaning of ‘going concern’ has been defined differently in accounting sense and in 

the context of international arbitration; the latter focuses on the notion of future 

profitability.234 A going concern has been understood as an enterprise comprising income 

producing assets, which has operated long enough to predict the future income with 

reasonable certainty, had it not been taken by the State.235 

123. In Amoco,236 the ICSID tribunal ruled that a going concern undertaking must demonstrate a 

certain ability to earn revenues to be considered as keeping such ability for future. Same has 

been observed by various Investor-State Tribunals.237 Additionally, many ICSID tribunals 

also regard the prior presence in the market as another requirement, which may be, for at 

least two-three years.238 

124. In the present case, the Claimants being in operation since 2015,239 have been operating 

for almost three years. Soon after their launch the Claimants became a tremendous success 

in Tyrea and gained millions of subscribers.240 Further, the Claimants also ventured into 

developing features tailor-made for the Tyrean public.241 The Claimants invested significant 

amounts in the neighbouring States indicating its growth prospects in the region.242 

Therefore, the Claimants must be regarded as going concerns. 

 The Claimants exhibit a record of past profitability. 

125. Under the income based approaches, the analysis of the past performance provides an 

important basis for the valuation of the investments.243 Thereupon, the tribunals often 

forecast future cash flows by extrapolating past data to the future.244 The DCF method 

measures the value of a business by projecting the net cash flow for a fixed period of time 

into future and then discounting it back to present value as to the date of injury. 

                                                 
233 Section IV(6), World bank Guidelines; Decision No. 9, Governing Council of the UNCC, ¶ 9-10. 
234 Tavakoli, ¶ 95. 
235 Section IV(6), World Bank Guidelines. 
236 Amoco, ¶ 203. 
237 Asian Agricultural Products, ¶ 105-108; Metalclad, ¶ 119-121. 
238 Asian Agricultural Products, ¶ 103. 
239 Statement of Uncontested Facts, ¶ 6. 
240 Statement of Uncontested Facts, ¶ 10. 
241 Statement of Uncontested Facts, ¶ 11. 
242 Request for Arbitration, ¶ 15.  
243 Marboe, 244. 
244 Amco, ¶ 274. 



 

33 

 

126. The tribunal in Enron, held that since DCF reflects the companies’ capacity to generate 

positive returns in the future, it appears as the appropriate method to value a going 

concern.245 

127. The World Bank Guidelines recommend the application of income based approach for 

valuing going concerns.246 The United Nations Compensation Commission has also 

advocated income based approach for the valuation of the going concerns.247 

128. It is submitted that, due to the reasons given in the preceding argument, the Claimants 

are going concerns for the purposes of Investment arbitration; therefore, the Claimants are 

in the position to provide their record of past performance.248 Hence, DCF is the 

appropriate method for quantification of damages in this case. 

 Alternatively, even if the Claimants are not going concerns, DCF must be applied. 

129. However, if this tribunal does find that the Claimants’ business in Tyrea are not going 

concerns, it does not necessarily exclude the applicability of the income-approach.249 

According to international valuation standards, the existence of a ‘going concern’ is not a 

condition for the application of an income based valuation method, since the value of any 

asset, is to be valued  on the basis of its future profitability.250  

130. Even though a going concern is the optimal scenario to apply an income-based valuation 

approach, nevertheless, a going concern is not mandatory if the tribunals have accorded 

considerable evidentiary weight on the analysis of the past performance.251 

131. In the instant matter, the investments made in the neighbouring States, even if not 

considered a going concern but given the past history of the Claimants’ performance in 

Tyrea can form a sufficient basis for the future speculation of profits to be gained from 

such operations.252 

D. Pre-award interest and post-awarded interest must be awarded to the Claimants. 

132. It is submitted that interest should be awarded to the Claimants as it furthers the 

principle of full compensation.253 The reason for awarding interest, in addition to the 

amount of damages, is to compensate the claimant for the loss of the ability to benefit from 
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the use of the principle sum.254 Interest is payable when it is deemed imperative for full 

reparation.255 Further it is submitted that, [1] the pre-award interest should be calculated 

from the date of ordinances blocking their websites; [2] and it must be compoundable; [3] 

and post-award interest may also be awarded.   

 Interest to be calculated from the date of blocking of the Claimants’ Platforms 

133. According to Governing Council of the United Nations Competition Commission, 

interest shall be awarded from the date the loss occurred until the date of payment, at a rate 

sufficient to compensate the loss of use of the principal amount of the award.256 In cases of 

expropriations, the commencement of interest period is determined by the day on which 

the compensation should have been paid.257 Further, when expropriation if effected by a 

decree or any other legal instrument, interest is to be calculated from the date of such 

instrument,258 as it is date of expropriation which is generally regarded as the beginning of 

the interest period.259 

134. It is submitted that the dates of expropriation for the three Claimants: FriendsLook, 

Whistler and SpeakUp are 28th February, 2018, 1st March, 2018 and 2nd March, 2018 

respectively, as these are the dates on which the ordinances giving effect to the blocking of 

their platforms were brought into force,260 therefore, pre-award interest shall be calculated 

beginning the aforementioned dates.  

 Pre-award interest to be compound interest: 

135. It is well settled that the liability under International Investment law includes the 

obligation to pay the claimant interest for its lost opportunity cost, which may be in the 

form of interest.261 

136. Recently, the overwhelming trend in the International jurisprudence is in favour of 

awarding compound interest.262 Compound interest is considered necessary to put the 

claimant approximately in the same financial position he would have been in without the 
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unlawful act,263 as it better reflects the contemporary financial practice and economic 

realities.264 

137. In the present case, the Claimants have been deprived of their investment and future 

profits due to which they lost the opportunity to reinvest their capital and cash flows as a 

result of the Respondent’s act of expropriation and other treaty violations, thus the 

Claimants are entitled to interest compounded annually.   

 Post-Award Interest compounded monthly.  

138. Post-award interest is the default charge for the non-payment of a debt,265 aimed at 

encouraging prompt compliance with the arbitral award.266 The rate of such interest should 

not be less than the rate at which interest is paid and asked for on the market for the use of 

the sum of money in the meantime.267 

139. Moreover, the tribunals have been in favour of a shorter duration of compounding 

interval, preferably on monthly basis, on post-award interest.268 The reason being that 

shorter compounding intervals leads to higher post-award interest and act as additional 

incentive for expeditious payment of the award.269  

140. Therefore, it is in the interest of prompt compliance with the award that post-award 

interest may be allowed at an appropriate rate and be compounded monthly.  

E. The Claimants are entitled to recover the costs of the present arbitration 

proceedings. 

141. The Costs, under Investment Arbitration, include three heads, namely, the charges 

incurred in using the facilities of ICSID Centre, the fees and expenses of arbitrators, and 

expenses incurred in connection with the proceedings.270  

142. Even though Article 61(2) of the ICSID Convention confers discretion on the tribunal 

to decide who would bear the costs,271 the practice of awarding costs to the Claimant is in 

line with the principle of full reparation which the tribunals award in cases of unlawful 

                                                 
263 Wena Hotels, ¶ 128. 
264 MTD, ¶ 251; LG&E, ¶ 103; Marboe, 390, ¶ 6.248. 
265 Gold Reserve, ¶ 856. 
266 Marion, ¶ 326. 
267 Marboe, 336, ¶ 6.36-6.37. 
268 Metalclad, ¶ 131; Maffezini, ¶ 96-97; Occidental, ¶ 849.  
269 Marboe, 403, ¶ 6.299. 
270 Dolzer & Schreuer, 298-299; Marboe, 311, ¶ 5.237. 
271 Article 61(2), ICSID Convention. 



 

36 

 

expropriation,272 however, awarding costs is not only limited to unlawful expropriation 

cases, it extends to lawful expropriation273 and other treaty breaches274 as well. 

143. In Autopista,275 the ICSID tribunal recognized the cost for pursuing the claim as ‘out of 

pocket expenses’ which engulfed the expenses incurred even at National level before the 

arbitral proceedings began.  

144. Thus, the Claimants submit that they are entitled to reparation of costs incurred in 

pursuance of the claim, even if the expropriation is adjudicated as lawful and/or other 

treaty violations are found. 
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PRAYER FOR RELIEF 

 

For the foregoing reasons, the Claimants respectfully request this ICSID tribunal to render an 

award in the favour of the Claimants, as follows: 

 To dismiss the Respondent’s Request for Provisional Measure, 

 To exercise its jurisdiction in the present matter notwithstanding the denunciation of the 

ICSID Convention by the Respondent, 

 To declare its jurisdiction over the present multi-party arbitration claim by the Claimants, 

 To declare that the Respondent has violated Article 3 of the present BITs, 

 To declare that the Respondent has unlawfully expropriated the Claimants’ investments, 

contrary to Article 6 of the present BITs, 

 To award to the Claimants compensation in the amount no less than $ 69,134,875 for 

FriendsLook Plc., $ 26,760,460 for Whistler Inc. and $ 27,094,000 for SpeakUp 

Media Inc. with compound interest calculated from both pre-award and post-award 

period, and 

 To allow the Claimants to recover the cost of the present arbitration proceedings from 

the Respondent. 

 

All of which is most humbly and respectfully submitted on 16 September 2019. 

 

 

Counsel for the Claimants. 

 

 

 


