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STATEMENT OF THE FACTS 

1. The delicate moments Tyrea had in the past with the 2012 civil war and the consequent 

military dictatorship made the country to pass through a moment change, with a democracy 

trying to be built in it. Due to this measure, the government of Tyrea led the population to 

wide access to the Internet with the Law on Media and Information no. 1125-L (The Media 

Law from 09/10/2013) with the intention to mark the liberation of the internet and no 

more censor from the government. 

2. With the Media Law publication, the spokesperson of the Tyrean Parliament, Mr. Anderson 

declared that the country expected the Claimants to have a fruitful collaboration in the 

future. Also, in 2014, the Tyrean government sponsored the conference “A new web era in 

Tyrea” which promised that Tyrea was going to do their best to facilitate the establishment 

of new internet possibilities for the Tyrean population. 

3. Due to the green light held by the Tyrean government in both opportunities, the companies 

which had already exploring Tyrea as an opportunity to expand positively their activities 

decided to set a strategy to expand. In January 2015 after making substantial contributions 

in advertising and localizing the website, FriendsLook created a local branch in Tyrea. 

Whistler and SpeakUp followed the plan in June according to information brought by 

FriendsLook. 

4. With the beginning of the operations in Tyrea, social media platforms have facilitated the 

communication in Tyrea and also, have contributed to the growth of the Tyrean economy 

due to the advertisement measures included with the Claimants platforms. Including, the 

companies had spent months and unmeasurable efforts to improve their business with 

consequence improvements to the customers, which caused lots of monetary spends. 

5. At the end of 2016, after the popularity of the social media platforms, national extremist 

groups in Tyrea used the platforms to express their opinion about ethnic distinguishing and 

their differences. With this use of the media, in 2017 street fights have occurred and violent 

altercations in the country and occurred until nowadays due to the ethnics differences, 

reasons why on January 12th, 2018 the Respondent passed the Law no. 0808-L amending 

Media Law. Requiring all social networks to implement certain safeguards to identify users 

and filter content. 
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6. According to the Law 0808-L, specifically required all social networks to introduce a 

filtering algorithm to prevent certain content based on the user’s activity, request also the 

personal ID card for all users and provide the Respondent’s authorities access to this ID 

informations. This algorithm needed to be ready in 60 days counting to the amending of 

the Law. 

7. Claimant’s in proof of collaboration to the requests, immediately set to work for 

establishing the mechanism to prevent certain activities of discrimination and hate speech. 

The plans for implement had the provision to the algorithm be finished in 45 days with 

two additional weeks for testing and adjustments due to the Tyrean language. 

8. Meanwhile, the improvements were being prepared, the situation in Tyrea had become 

worse due to the violent activities and the consequent inability to control ethnic tension in 

its own territory, the Respondent decided on February 11th, 2018 to reduce the deadline 

to present the algorithm to 45 days, to deadline in February 28th, 2018. This reduction left 

the Claimants with only 10 days left to set, adjust, improve and test the algorithm and worse 

then, without any prior notice. 

9. Although the measure adopted by the Respondent, the Claimants continued to work hard 

in accordance with the new deadline. When the first version of the algorithm became ready, 

emphasizing that was before the deadline, the Respondent proceeded to the Claimants’ 

social platforms blocking with an order from the Tyrean Communications Authority 

Ordinance dated on 02/28/2018 to 03/02/2018. 

10. Unreasonably the Respondent’s measure adopted was clearly to demonstrate its inability to 

take control of the own territory but also, to have an attitude exclusively inconscient and a 

behavior change with only blocking the Claimants sites, letting other social networks with 

the same type of activity in the country, a complete disrespectful measure with the 

Claimants, only proving the impossibility to maintaining the public order. 

11. Reasons why, Claimants did not saw another way but to submit a request for arbitration to 

be held by the ICSID following the Article 9 of the Tyrea-Novanda and Tyrea-Kitoa BITs 

to settle about the expropriation of the Claimant's investments due the Respondent 

breaching to the fair and equitable treatment with Claimants and also the compensation to 

the loss and damages caused to the companies. 
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12. Passed the statement of facts, the Claimants will show to the Arbitral Tribunal why, in 

procedural matters: (a) The dispute can be held in arbitration in ICSID; (b) The reasons 

why it’s a multiparty arbitration; (c) Why the Tribunal should not consider allowing the 

provisional measures; and in merits: (d) The Respondent’s expropriation of investments 

and the breach of the fair and equitable treatment with the Claimants; (e) The compensation 

in the amounts described with the expert witness document; (f) The compensation for costs 

and fees related to this procedure. 

 

ARGUMENTS ON JURISDICTION 

I. THE TRIBUNAL HAS JURISDICTION OVER THE PARTIES TO SETTLE THE 

DISPUTE 

13. In the first place to be discussed in this Arbitral Tribunal is about the jurisdiction to be held 

by the ICSID with the arbitrators chosen by the parties, which, the Respondent claims that 

has no jurisdiction to settle the dispute between the contracting parties of the BIT. 

14. The main purpose of the discussion is for what the Respondent alleged in the response of 

the request for arbitration that the dispute couldn’t be solved in arbitration. But, due the 

article 9 of the Tyrea-Novanda BIT and the Tyrea-Kitoa BIT, both of them have an 

arbitration clause that binds the contracting parties to solve any disputes related to the 

contract in arbitration at the ICSID. 

15. Although the Respondent denounced the ICSID convention, this arbitration is perfectly 

valid and find its legal basis on article 71 and 72 of the ICSID convention. 

16. Also, the Respondent pleases for the Tribunal that the Arbitration should not continue 

because it never took the consent to a multi-party arbitration, both of the allegations do 

not find any basis or factual ground motives for the tribunal to consider, remaining no 

other option to this tribunal rather than decide about its own competence. 

I.I The Arbitration Clause Bind the Contracting Parties 

17. One of the main principles of the arbitration institute is about the binding power of the 

arbitration clause, due this, the parties to waive the state jurisdiction which is the natural 
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way to solve the conflicts, giving the power to a neutral third party to decide the litigation 

based on the facts and the nature of the problem. 

18. The case here presented to the Tribunal is based on two Bilateral Investment Treaties which 

have the same contracting structure, including Article 9 (1), which says: 

Article 9 (1) - Disputes between one Contracting Party and a national of the other 
Contracting Party concerning an obligation of the former under this Agreement in 
relation to an investment of the latter, shall at the request of the national concerned 
be submitted to the International Centre for Settlement of Investment Disputes, for 
settlement by arbitration or conciliation under the Convention on the Settlement of 
Investment Disputes between States and Nationals of other States opened for 
signature at Washington on 18 March 1965. 

 

19. Therefore, there are no remaining doubts over the possibility of the dispute between the 

parties, related to any of the BITs that were going to be solved by submitting the request 

for arbitration to the International Centre for Settlement of Investment Disputes. 

20. Important to say, also, that the Respondent has never been forced to sign the BITs in the 

first place, declaring absolute consent in accordance with the arbitration clause as shown in 

the Article 9 (3): 

Article 9 (3) - Each contracting party hereby gives unconditional consent to the 
submission of the disputes as referred to in paragraph 1 of this Article to international 
arbitration in accordance with the provisions of this Article. 

 

21. The Respondent gave it unconditional consent to the arbitration clause, Reasons why this 

clause needs to be respected and why this procedure shall continue normally in accordance 

with Article 9 (1) and (3) of the Bilateral Investment Treaties. 

22. Therefore, in addition to the will of the parties, another guiding principle for the 

implementation of arbitration is the pacta sunt servanda, since the parties agreed to submit to 

ICSID jurisdiction to resolve future disputes arising from the investment, one of them 

cannot breach such commitment, thereby infringing this principle. 

23. For an ICSID tribunal to have jurisdiction, both the following conditions must be met: (1) 

there must be a perfected consent in relation to the dispute; and (2) the Respondent State 
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must be a Contracting Party to the ICSID Convention.1 We have these two conditions 

present in this procedure. 

I.II The Competence of the Arbitral Tribunal to Rule on its Own Jurisdiction 

24. The arbitrators that are composing this Tribunal have the competence to judge with 

impartiality, following this thought, it is admissible a direct incidence for the application of 

the principle of Kompetenz-Kompetenz that is the “Competence that the arbitrator has to 

decide upon his own competence, solving the objections that may arise about his capability 

to judge, extension of its powers, the arbitrability of the controversy, and finally, evaluating 

the efficacy and the extension of the powers that the parties have given as well as in the 

arbitration clause as in the arbitration compromise”.2 

25. That principle, in short, is the capability of the arbitrator to decide on its own jurisdiction, 

or also deciding that its not his jurisdiction. Accordingly, it is up for this arbitral tribunal to 

exercise the maximum diligence and responsibility in order to remedy this preliminary part 

of the procedure. 

I.III The Denunciation of the ICSID Does Not Affect This Arbitration 

26. In accordance with the Respondent’s Exhibit 1 [Case, p. 27], it’s clear that the Respondent 

doesn’t want to be a part anymore of the Convention ratified by the Republic of Tyrea on 

15 December 2000. 

27. Exhibit 1, paragraph 835 of the case: 

‘’On behalf of the Government of the Republic of Tyrea, I hereby express the 

sovereign decision of the Republic of Tyrea to denounce the ICSID Convention, 

pursuant to Article 71 therefore, with immediate effect.’’ 

28. The decision of leaving the ICSID Convention the way the Respondents want by 

demanding immediate effect of the denunciation is outrageous, it seems like they have no 

respect for the Convention, the countries that signed or the investors who implemented 

their businesses in the country. 

                                                
1 There are further jurisdictional conditions, including that the dispute must arise directly out of an investment 
and that the investor must qualify as a national of another ICSID Contracting State, but these are irrelevant in the 
context of this paper. 
2 CARMONA, Carlos Alberto. Arbitragem e processo: um comentário à Lei nº 9.307/96 - 3. ed.rev.atual. e ampl, 
p. 175  - São Paulo: Atlas, 2009. 
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29. The Respondent has interpreted article 71 of the ICSID Convention in the wrong way, it 

saw the article as a form to escape from its obligations to the investments, wanting the 

denunciation to have an immediate effect to not be a part of any possible ICSID related 

procedures. 

30. According to Article 71 of the ICSID regulation: 

Article 71. Any Contracting State may denounce this Convention by written notice 

to the depositary of this Convention. The denunciation shall take effect six months 

after receipt of such notice. 

 

31. The right interpretation of this article provides that the denunciation of the Convention by 

a Contracting State takes effect only six months after receipt of the notice of denunciation. 

Therefore, for the period of six months, the rights and obligations arising from the 

Convention or the investments continue to apply to the denouncing State. 

32. The Respondent denounced the Convention and demanded immediate effect, but the 

regulation of the ICSID stipulates that a contracting party cannot denounce the convention 

and demand immediate effect. Therefore, the Respondent’s demand for immediate effect 

is invalid. 

33. It’s clear that the Respondent's actions had no effects at all without the period of six 

months, they submitted the denunciation on the 5 January of 2018, and the arbitration 

request was made by the Claimants on the 29 June of 2018. and even if this tribunal 

considers that the denunciation had an immediate effect, it does not affect this arbitration.  

34. The Respondent even after the denunciation takes effect still has obligations to the BITs 

and to the ICSID jurisdiction, according to Article 72 of the ICSID Regulation: 

“Notice by a Contracting State pursuant to Articles 70 or 71 shall not affect the rights 

or obligations under this Convention of that State or of any of its constituent 

subdivisions or agencies or of any national of that State arising out of consent to the 

jurisdiction of the Centre given by one of them before such notice was received by 

the depositary’’ 

 

35. We can see that Article 72 is a modification of Article 71, and there is a different rule on 

the effective date of denunciation in the context of consent.  
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36. The interpretation is that if the consent is given before the notice of denunciation under 

Article 71, the arising rights or obligations shall remain unaffected. This interpretation of 

Article 72 modifies Article 71 in two key ways.3 

37. First, the critical and decisive date for the denunciation effect on consent is not when notice 

of denunciation takes effect (six months after receipt), but the actual date of receipt. 

38. Second, any rights or obligations arising from consent to jurisdiction remain unaffected by 

the denunciation, beyond the six-month period. The date of consent is of decisive 

importance to the operation of Article 72, which will only apply if consent was given before 

the denunciation date. 

39. Therefore, the date of consent is of decisive importance for the operation of Article 72. 

That Article will apply only if consent was given before the date of the denunciation. Article 

72 applies perfectly in this case, since that the consent to arbitration was given on the 

arbitration clause present in the BITs that were signed on 15 December of 2000. long 

before the denunciation was made. 

40. Although the Respondent denounced the ICSID Convention and claimed immediate 

effect, Pursuant to this action, the Respondent withdrawal from the ICSID Convention 

does not affect its obligations under the convention when it has already given consent to 

the jurisdiction of the center in the BITs.  

41. This provision, which ensures that states do not frustrate unilaterally the effectiveness of 

existing rights and obligations by withdrawing from the convention, is entirely in 

conformity with the customary rules of international law. According to the ICSID 

Regulation Article 25.1: 

(1) The jurisdiction of the Centre shall extend to any legal dispute arising directly out 

of an investment, between a Contracting State (or any constituent subdivision or 

agency of a Contracting State designated to the Centre by that State) and a national 

of another Contracting State, which the parties to the dispute consent in writing to 

submit to the Centre. When the parties have given their consent, no party may 

withdraw its consent unilaterally.  

                                                
3 The Backlash against Investment Arbitration: Perceptions and Reality, pp. 355. Christoph Schreuer. 
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42. When this happens, the consent is “perfected” and can no longer be revoked unilaterally. 

Reasons why, the Respondent, with consent requiring, the base principle of the choose for 

arbitration, perfectly filled, the Respondent's try to avoid arbitration, have no legal basis. 

I.IV The Survival Clause on the BITs 

43. What matters to this arbitration is the BIT, the ICSID regulates the BITs, but the arbitration 

clause is not on the ICSID Convention, it’s on the BIT, on the Article 9.1 and in the article 

9.3 we can see the arbitration clause that were signed by the parties: 

Article 9.1. Disputes between one Contracting Party and a national of the other 

Contracting Party concerning an obligation of the former under this Agreement in 

relation to an investment of the latter, shall at the request of the national concerned 

be submitted to the International Centre for Settlement of Investment Disputes, for 

settlement by arbitration or conciliation under the Convention on the Settlement of 

Investment Disputes between States and Nationals of other States opened for 

signature at Washington on 18 March 1965. 

 

Article 9.3. Each Contracting Party hereby gives its unconditional consent to the 

submission of disputes as referred to in paragraph 1 of this Article to international 

arbitration in accordance with the provisions of this Article.  

 

44. According to the Response to the Request for Arbitration, the Respondent argues that 

never gave consent to the ICSID jurisdiction prior to the receipt of the the denunciation. 

This consent is not needed, because the Respondent already gave it on the BITS. 

45. The clarification 11 of the case as it follows: 

Both Tyrea-Novanda and Tyrea-Kitoa BITs remain in force. There has been no 

known move on Tyrea’s part to initiate termination of either of the mentioned BITs. 

 

46. The Respondent attempt to breach the arbitration clause that is present on the BITs by 

simply denouncing the ICSID convention, has no effect since that the Respondent would 

need to terminate the BITs that contain consent to ICSID arbitration.  

47. When there is no agreement with the other contracting party, the State has to denounce the 

relevant investment treaty as a whole as it is impossible to unilaterally terminate a discrete 

provision of a treaty. This approach would not be functional, given that the BITs contain 
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important substantive protections and offer options for arbitration other than ICSID. 

Metaphorically, to get rid of the top floor, one would be asked to destroy the whole 

building. 

48. BITs are international treaties, this revocation will be subject to the international law of 

treaties. This effectively means that unless both contracting parties agree to exclude the 

ICSID clause from the BIT,  a State will have to terminate the whole treaty, as it cannot 

unilaterally terminate an individual provision of a treaty4, in this case the arbitration clause. 

49. For this Arbitration to be invalid, the Respondent would have to terminate the BITs as a 

whole, since the arbitration clause that binds the parties is in it, and even if the Respondent 

did so, it would have no immediate effect, it would take fifteen years from the date of the 

termination to have effect, because both BITs have a Survival Clause in it’s Article 13.3: 

‘‘In respect of investments made before the date of the termination of the present 

Agreement the foregoing Articles therefore shall continue to be effective for a further 

period of fifteen years from that date.’’ 

 

50. According to this article, even after the termination of the treaties, they will remain in force 

for the period of fifteen years, that means, while the BITs remain in force, the arbitration 

clauses that bind the parties in this arbitration are perfectly valid. 

II. THE PRESENT PROCEDURE HAS LEGAL BASIS FOR A MULTI-PARTY 

ARBITRATION. 

II.I. The Framework Of The ICSID Doesn't Require An Additional Consent To Multi 

Party Proceedings.  

51. Although the Respondent argues that never gave an additional consent to a multi-party 

arbitration, this multi-party procedure does not need this extra consent they claim is needed 

to continue, given that the consent was already given in the signature of the bilateral 

investment treaties, it is up to this tribunal to decide, whether, within the framework of the 

ICSID Convention, the original submission of this multi-party claims requires a specific or 

                                                
4  The relevant rule is enshrined in Article 44(1) of the Vienna Convention on the Law of Treaties: “A right of a 
party, provided for in a treaty or arising under article 56, to denounce, withdraw from or suspend the operation of 
the treaty may be exercised only with respect to the whole treaty unless the treaty otherwise provides or the parties 
otherwise agree.” (emphasis added) 
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additional act of consent on the part of the Respondent beyond the general consent 

requirement pursuant to Art. 25(1) of the Convention. 

52. The Respondent basis its objection to this procedure on the argument that lacks additional 

consent to a multi-party procedure, the consent needed for this procedure was already given 

in the arbitration clause.  

53. The majority of arbitrators stated in the case Ambiente Ufficio S.P.A. and others vs. Argentine 

Republic (ICSID Case No. ARB/08/9), By performing textual examination of the 

Argentina-Italy BIT and the ICSID Convention Tribunal came to the conclusion that multi-

party proceedings are not forbidden by those Treaties.5  

54. It was stated that consent to investment arbitration is unique in its nature. Basic ground for 

the investment arbitration is BIT, which is not of contractual character. It does not name 

particular investors, but most of BITs contain a state consent to arbitrate. In other words 

state gives universal consent to arbitration and the role of investor is to give consent to the 

arbitration in every case by taking actions which lead to commencing arbitration. 

55. Many commentators underlined the form and timeline asymmetry in giving consent to 

investment arbitration: host state gives it in BIT and on the other hand - investor had to 

express consent in every case separately. Going further, a country by giving consent in BIT 

does not need to give the second consent to the multi-party arbitration. Dr. Andrea Marco 

Steingruber came to the conclusion that: “…a special/secondary consent would clearly 

'overturn the equilibrium' of investment arbitration, where the host State's consent to 

arbitration 'given in advance' has to be seen as a procedural guarantee for stimulating and 

protecting foreign investments.”6  

56. In order to decide these questions, this Tribunal can rely on the general rules of treaty 

interpretation as codified in Article 31 of the Vienna Convention on the Law of Treaties. 

Pursuant to Art. 31.1 of the Vienna Convention:  

“A treaty shall be interpreted in good faith in accordance with the ordinary meaning 
to be given to the terms of the treaty in their consent and in the light of its object and 
purpose.” 

                                                
5  Ambiente v Argentine Republic (Decision on Jurisdiction and Admissibility, 8 February 2013) para 131-133 
(hereinafter Ambiente).  
6 M Steingruber, 'Case Comment, Abaclat and Others v Argentine Republic: Consent in Large-scale Arbitration 
Proceedings' (2012) ICSID Review 
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57. It’s also important to mention the Article 26. of the VCLT that relies upon the Pacta Sunt 

Servanda principle:   

“Every treaty in force is binding upon the parties to it and must be performed by 
them in good faith.’’ 

 

58. Although the Republic of Tyrea did not signed the VCLT, the signature is not needed for 

this tribunal to use the principles of interpretation present on the VCLT as a north to decide 

about this controversy. The VCLT does not have any coercive force, the principles of good 

faith and the Pacta Sunt Servanda rule are universally recognized, the Respondent must honor 

this principles.  

59. It is important to emphasize that the Respondent already consent to the possibility of multi 

party procedure on the signature of the BITs as exposed above, this Tribunal must 

recognize that the consent was already given and that a second consent is not needed, given 

that this would overturn the equilibrium of International Arbitration, as said by the brilliant 

Dr. Andrea Marco Steingruber. 

II.II. The Silence of The ICSID Convention Should Not Be Interpreted As A 

Prohibition. 

60. The ICSID Convention and Arbitration Rules already permit multi party claims. The ICSID 

Convention and the AR indeed do not expressly address to the matter of multi-party claims. 

however, the travaux préparatoires show that multi party claims were anticipated by the 

drafters.7 In practice, tribunals have consistently found that the ICSID Convention and AR 

allow multi party proceedings and current procedural rules have accommodated such 

claims. The acceptance of multi-party procedures are so high that about 40% of all ICSID 

cases have involved multiple claimants. 

61. Pursuant to the admissibility of multi-party proceedings under the ICSID Convention, The 

majority of arbitrators of the case Abaclat and Others v. Argentine Republic (ICSID Case No. 

ARB/07/5) recognized in the decision that the ICSID system  does not regulate the 

question of multi-party proceedings, but still they did not see it as a problem. Majority 

                                                
7  History of the ICSID Convention, Vol. II-1, 400, 413. 
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stated that it would be contrary to the BIT and contrary to the spirit of the ICSID to 

interpret the silence as a sign of prohibition of the multi-party proceedings. 8 

62. Thus, the silence of the ICSID framework regarding collective proceedings is to be 

interpreted as a gap and not as a qualified silence, Consequently, the Tribunal has, in 

principle, the power under Article 44 of the ICSID Convention to fill this gap:  

Article 44. Any arbitration proceeding shall be conducted in accordance with the 

provisions of this Section and, except as the parties otherwise agree, in accordance 

with the Arbitration Rules in effect on the date on which the parties consented to 

arbitration. If any question of procedure arises which is not covered by this Section 

or the Arbitration Rules or any rules agreed by the parties, the Tribunal shall decide 

the question. 

63. In the Decision of the case Ambiente Ufficio S.P.A. and others vs. Argentine Republic (ICSID 

Case No. ARB/08/9), The Parties agreed that neither the ICSID Convention and Rules, 

nor the BIT, addressed the subject of multi-party proceedings in ICSID arbitration. 

However, the Parties disagreed as to how this silence should be interpreted.9 In the majority 

of the Tribunal’s view, “not only are multi-party proceedings not excluded by the pertinent 

provisions of ICSID law, but they are perfectly compatible with them”.10  

64. The Tribunal in the decision observed that there had been many ICSID cases involving 

several or even multiple Claimants, thus rendering multi-party proceedings a “common 

feature in ICSID arbitration”.11 

65. ICSID regulation, while not expressly providing in its rules, arbitration tribunals set up to 

resolve investment disputes have the understanding that Multi-Party proceedings are 

perfectly compatible, whereas the absence of express provision should never be viewed as 

a prohibition. 

                                                
8 Abaclat v Argentine Republic (Decision on Jurisdiction and Admissibility, 4 August 2011) para 518 (hereinafter 
Abaclat). 
9 Ambiente v Argentine Republic (Decision on Jurisdiction and Admissibility, 8 February 2013) para 126 
(hereinafter Ambiente).  
10 Ambiente v Argentine Republic (Decision on Jurisdiction and Admissibility, 8 February 2013) para 146 
(hereinafter Ambiente).  
11 Ambiente v Argentine Republic (Decision on Jurisdiction and Admissibility, 8 February 2013) para 135 
(hereinafter Ambiente).  
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II.III. The Existent Connection Between The Claims In This Dispute. 

66. In the Respondent point of view, this multi-party arbitration cannot continue, given that 

the joint claims does not have sufficient legal and factual grounds for this tribunal to hear 

these claims in a single arbitration.  

67. The claims brought by the Claimants have the same factual background, the link among 

them exists in the terms of this treaty, the claims submitted in this present arbitration, which 

resulted from the same illegality that the Republic of Tyrea committed.  

68. The factual background on the basis of which the Claimants seek to establish their claim is 

virtually the same for all Claimants, such as the prayers of relief that are identical. This 

Tribunal must consider that the link between the claims exists, given that the claimants are 

complaining about the same illegal action that was allegedly committed by the Respondent. 

69. ICSID’s practice has been to register a claim submitted by two or more Claimants in a 

single Request for arbitration if the claims are not manifestly outside the jurisdiction of the 

Centre and this is consistent with Art. 36.3 of the Convention:  
(3) The Secretary-General shall register the request unless he finds, on the basis of the 

information contained in the request, that the dispute is manifestly outside the jurisdiction of 

the Centre. He shall forthwith notify the parties of registration or refusal to register. 

 

70. Refusals to register a multi-party request are uncommon, although there have been some. 

For example, a multi-party request would be rejected if the multiple claims submitted have 

no factual connection whatsoever. In this present case the connection here is clear as water, 

the claimants claims are based on the same factual background as exposed above. 

71. Although that there are two distinct Bilateral Investment Treaties:  The Tyrea-Novanda 

BIT and the Tyrea-Kitoa BIT, this Tribunal cannot see that as an imposition to this 

procedure, the three claimants were affected by the actions of the respondent, it doesn’t 

matter if the BITs are different,  

72. Yet, the tribunal must consider that, besides the Claimants’ have legal basis due to two 

BITs, the most remarkable link to configure this as an multiparty arbitration, is the cause 

of the damage suffered, because of the the Respondent. The Claimants’ losses were caused 
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by the Respondent, only by its illegal and unlawful attitudes, which only gives more strong 

to the present thesis of a multi party arbitration. 

73. The present case cannot be seen as a suppression of rights, but as a matter of economics 

in arbitration proceedings. As we can see, if only one arbitration with three Claimants, with 

the exact same claims and with the same Respondent, it is even better to have a solution in 

casu then to have three different arbitrations. 

74. So, the Claimants came to the conclusion that the best way to solve the controversy with 

the Respondent was if they did a joint claim, given that they are in very similar positions. 

Singular arbitration procedures did not came as the perfect choice, considering that the the 

possibility of inconsistent arbitral awards was a high. 

75. Therefore, this Tribunal should consider that the claims brought by the claimants are 

sufficiently similar and have the same factual background in order to be presented in this 

singular procedure in the form of multi party arbitration. 

III. THIS TRIBUNAL HAS TO DENY THE REQUEST FOR PROVISIONAL 

MEASURES. 

III.I The Outrageous Attempt of Censoring the Claimants Freedom of Expression. 

76. The Respondent wants to censor the Claimants voice by demanding this tribunal to grant 

this provisional measures, in their point of view the Claimants are promoting and 

stimulating negative propaganda of the Republic of Tyrea. 

77. This is a clear distortion of the facts, the Claimants have only taken advantage of it’s 

freedom of expression, they’ve never distorted the facts or lied about what happened, 

they’ve only spoken for themselves and what truly happened. 

78. According to the ICSID Arbitration Rules 39.1: 

“any time after the institution of the proceeding, a party may request that provisional 
measures for the preservation of its rights be recommended by the Tribunal. The 
request shall specify the rights to be preserved, the measures the recommendation of 
which is requested, and the circumstances that require such measures.” 
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79. The Respondent is alleging that his rights are being violated, because the Claimants 

supposedly are in his words promoting, stimulating and instigating negative propaganda of 

the country, and jeopardizing its international reputation and this arbitration dispute. 

80. It’s important to mention that the Respondent have no proof that supports the claims in 

the request for Provisional Measures. There are no factual grounds or solid arguments for 

this tribunal to grant this claim.  

81. The Respondent declared on the request for provisional measures that it has evidence of 

the Claimants engaging lobbyists to put pressure on Tyrean authorities, however, there is 

no evidence or document that proves that in the case files. 

82. The Respondent is concerned about the implications to its international image and to its 

bid to host a World Expo. The Respondent should have thought of the consequences 

before blocking three international social media platforms, international pressure and 

disclosure were to be expected. It seems that the Respondent doesn’t think that blocking 

the Claimants businesses is enough, they have to block their freedom of expression too.  

III.B The International Pressure Upon This Arbitral Tribunal. 

83. The Respondent believes that this tribunal has it judgement and competence jeopardized 

because of the international pressure upon this litigation, well, this is not something the 

Respondent should be concerned about, we can rely on the article 14.1 of the ICSID 

regulation: 

(1) Persons designated to serve on the Panels shall be persons of high moral character 

and recognized competence in the fields of law, commerce, industry or finance, who 

may be relied upon to exercise independent judgment. Competence in the field of law 

shall be of particular importance in the case of persons on the Panel of Arbitrators. 

 

84. We can extract from this article that all the arbitrators of the ICSID follows a specific 

profile, that profile being of competence and independent judgment, being in fact such a 

disrespect to this board, the Claimants trying to suggest that international pressure could 

affect the judgment of this arbitral tribunal. 
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85. As a matter of fact, all the Respondent's claims are considered to be based on untruths, 

demonstrating their real intention to evade their obligations, in view of the breach of the 

BITs. 

86. In view of the fact that there is no evidence that the Respondent is actually harmed by the 

truths which have been, and will continue to be, disclosed by the Claimants, who have been 

effectively expropriated, this arbitral tribunal is required to disregard the request for 

provisional measures, since the measure seeks, in a tricky way, to benefit Respondent by its 

own clumsiness. 

III.C The Breaching of the Human Rights 

87. The last topic to be observed, to deny this request for provisional measures, the Tribunal 

has the obligation to see the United Nations position over the attempt of the Respondent 

to censor the internet information. 

88. The UN General Assembly by the Human Rights Council in 2011 have defined the best 

way to improve the relation between the government control of the internet and the 

freedom of expression, taking away any kind of censorship. 

89. As it is shown below, the article 19 of the Universal Declaration of Human Rights and the 

International Covenant on Civil and Political Rights: 

Article 19 UDHR/UN. Everyone has the right to freedom of opinion and expression; 
this right includes freedom to hold opinions without interference and to seek, receive 
and impart information and ideas through any media and regardless of frontiers. 

 

Article 19 ICCPR/UN. 1. Everyone shall have the right to hold opinions without 
interference. 

2. Everyone shall have the right to freedom of expression; this right shall include 
freedom to seek, receive and impart information and ideas of all kinds, regardless of 
frontiers, either orally, in writing or in print, in the form of art, or through any other 
media of his choice. 

3. The exercise of the rights provided for in paragraph 2 of this article carries with it 
special duties and responsibilities. It may therefore be subject to certain restrictions, 
but these shall only be such as are provided by law and are necessary: 

(a) For respects of the rights or reputation of others; 
(b) For the protection of national security or of public order (ordre public), or of 

public health and morals. 
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90. It’s important to emphasize that the Claimants reject every attempt to disrespect any kind 

of discrimination of the human race, mainly the sad events of ethnicity disrupt in Tyrea. 

But the main argument to be observed is that the right of the information shall never be 

denied. 

91. This way, the Claimants also appoint to the tribunal that the world press shall know about 

the situation in Tyrea, and shall never be interpreted as an attempt to groom the arbitrators 

to decide in the favour of the Claimants. After all, in maximum respect, the arbitrators shall 

pay attention only and exclusively to the facts brought to the case, disregarding every 

fallacious arguments brought by the Respondent over the provisional measures. 

 

ARGUMENTS ON MERITS   

IV. THE RESPONDENT HAS EXPROPRIATED CLAIMANTS’ INVESTMENTS, 

BREACHED THE BITS, THE FAIR AND EQUITABLE TREATMENT AND THE 

DCF METHOD IN CLAIMANTS’ EXHIBIT N. 7 IS ADEQUATE FOR DAMAGES 

CALCULATION. 

92. Passed the preliminary thesis, which the Tribunal recognize its jurisdiction over the parties 

to settle the dispute in accordance with all the arguments brought, the question to be 

discussed in merits is about the Respondent acts that gave the Claimants’ lawfully unsecured 

choices to be decided, but also, not even to choose, but only accept the imposition which 

caused damages to the Claimants’ investments. 

93. Reasons why, the Claimants’ respectfully demand to the tribunal that recognize the 

expropriation of the investments by the Respondent, also recognize the breaching of the 

BITs and the Fair and Equitable Treatment, and last to admit the DCF Method brought in 

Claimants’ Exhibit n. 7 is de adequate method for the damages calculation. 
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IV.I. THE CLAIMANTS' INVESTMENTS WERE EXPROPRIATED IN 

VIOLATION OF THE TYREA-KITOA BIT AND TYREA-NOVANDA BIT. 

A. The Binding Force of the BITs as a Primary Source of International Law. 

94. As a demonstration of will, also again, using the same argumentation as the will of the 

Respondent to be a part of this arbitration, the State Respondent in this proceeding, out of 

its own free will agreed to be a party of two Bilateral Investment Treaties. 

95. In the International Law as its pure theory, the International Court of Justice in its Statute 

predicts in article 3812 the formal sources of law between the parties which are they: 

Article 38 - The Court, whose function is to decide in accordance with international 
law such disputes as are submitted to it, shall apply: 

a. international conventions, whether general or particular, 
establishing rules expressly recognized by the contesting states; 
b. international custom, as evidence of a general practice accepted as 
law 
c. the general principles of law recognized by civilized nations; 
d. subject to the provisions of article 59, judicial decisions and the 
teachings of the most highly qualified publicists of the various nations, as 
subsidiary means for the determination of rules of law 

 

96. Although be referred as the Statute of a Jurisdiction Court, the main articles related to the 

sources of Law in International Law, can use this statute to guide the study of law. Yet, 

Moshe Hirsch13 explores the todays general principles of Law can be characterized by three 

elements: (i) Wide-ranging character; (ii) Recognition in states’ municipal legal systems and; 

(iii) Transposability to International Law. 

97. Also, beyond the ICJ Statute and the Doctrine, under the ICSID rules, the Tribunal held 

that in the Phoenix v. The Czech Republic14 case have decided in accordance to the thesis 

brought here, as we can see: 

Also, international agreements like the ICSID Convention and the BIT have to be 
analyzed with the due regard to the requirements of the general principles of law, such as 
the principle of non-retroactivity or the principle of good faith, also referred to by the 
Vienna Convention. 
 

                                                
12 International Court of Justice Statute, available in https://www.icj-cij.org/en/statute 
13 Hirsch, Moshe. (2011). Sources of International Investment Law. P. 22. MPG Books Group, UK  
14 Phoenix v. The Czech Republic, award 15/04/2009. ICSID Case No ARB/06/5 

https://www.icj-cij.org/en/statute
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98. And yet, summing up, Hirsch in its research continue saying based on arbitral awards Sempra 

Energy International v. Argentina15; Saluka Investments BV [The Netherlands] v. Czech Republic16 

and; Waste Management v. Mexico17: 

Investment tribunals have stated that some legal principles, such as good faith, unjust 
enrichment, and res judicata constitute general principles of law and applied them. The 
principle of ‘fair and equitable treatment’ is also often discussed in the context of 
general principles of law derived from domestic legal systems. 

99. For conclusion, Hirsch shows in his research that the general principles of law are certainly 

considered a legitimate source of law in contemporary international investment law18 and 

Where the incompatible rules derive from different sources of international law (e.g. treaty 

rule vs customary law), an embedded hierarchy is apparent: Treaty and customary rules are 

regarded as primary sources of international law, general principles of law are viewed as 

complementary rules19. So, in accordance with the exposed above, the Tribunal need to 

consider the BITs as a primary source of law.  

100. In the present case, the applicable law, is the one which is the elected by the parties, as 

well as the jurisdiction, the Bilateral Investment Treaties, treaties that contain the rights and 

obligations that has been completely ignored by the Respondent causing the Claimants lots 

of damages that need compensation. 

101. The Respondent actions have breached the articles 3 and 6 of the BITs, as we can see: 

Article 3 
1. Each Contracting Party shall ensure fair and equitable treatment to the 

investments of nationals of the other Contracting Party and shall not impair, 
by unreasonable or discriminatory measures, the operation, management, 
maintenance, use, enjoyment or disposal thereof by those nationals. 

2. More particularly, each Contracting Party shall accord to such investments 
full security and protection which in any case shall not be less than that 
accorded either to investments of its own nationals or to investments of 
nationals of any third State, whichever is more favourable to the investor. 

 

Article 6. Neither Contracting Party shall take any measures depriving, directly or 
indirectly, nationals of the other Contracting Party of their investments unless the 
following conditions are complied with: 
(a) the measures are taken in the public interest and under due process of law; 
(b) the measures are not discriminatory or contrary to any undertaking which the 
former Contracting Party may have given; 
(c) the measures are accompanied by provision for the payment of just compensation. 
Such compensation shall represent the genuine value of the investments affected and 

                                                
15 Sempra Energy International v. Argentina. 28/09/2007. ICSID Case no ARB/02/16 
16 Saluka Investments v. Czech Republic Partial Award. 17/03/2006. UNCITRAL 
17 Waste Management v. Mexico Decision on Jurisdiction. 26/06/2002. ICSID Case no ARB(AF)/00/3 
18 HIRSCH, Moshe. Op. Cit. p. 26 
19 HIRSCH, Moshe. Op. Cit. p. 35 
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shall, in order to be effective for the Claimants, be paid and made transferable, 
without undue delay, to the country designated by the Claimants concerned and in 
the currency of the country of which the Claimants are nationals or in any freely 
convertible currency accepted by the Claimants. 

 

102. In accordance with the introduction of this topic, the breaching of the BITs have the 

same effect as the breaking of a law, in the time that the parties elect the treaty as the main 

law between them, being treated as an International Law subject. 

103. As exposed in casu, the Respondent have breached the Article 3 (1) and (2) at the 

moment when only the Claimants’ websites were blocked after the impositions made by 

the government and breached the Article 6 the time that the BITs had the legal provision  

in items (a) and (b) that were not respected by the Respondent. 

104. Still in this line, the basic principle of the International Law applied to this case, which 

is the breaching of a treaty obligation, articles 3 and 6, the conduct is considered as a 

wrongful act, that results in obligation to make full reparation (restitution in integrum) for any 

injury caused by and internationally wrongful act. This point have support mainly by the 

Article 31 of the International Law Commission's Articles of State Responsibility. 

105. Reasons why, as the explanation in the following topics, the Claimants are lawfully in 

their rights to receive the compensation due the Respondent discriminatory and 

authoritarian measures according to the Article 6 of the BITs. 

 

B. The Admissible Reparation Forms. Compensation for the Claimants’ due the 

Expropriation in Their Investments. Reparation by the Equivalent-Damages. 

106. One of the most remarkable situations of the conflict between the parties is about the 

unlawful expropriation act of the Respondent in the Claimants’ investments. The main 

question is about the compensation the Respondent owes to the Claimants because their 

acts, in accordance with the international law principles and the position of another 

tribunals. 
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107. First of all, the concept of expropriation, in accordance with Merriam-Webster20: “The 

action of the state in taking or modifying the property rights of an individual in the exercise 

of its sovereignty”. Also, from Investopedia: “Expropriation is the act of a government 

taking privately owned property against the wishes of the owners.” 

108. It’s not discussed about the Respondent acts as being a country and to maintaining the 

dominion over the territory, but the action that the State didn’t made the correct 

compensation for the Claimants’ investments in the territory and to discriminatory and 

unlawful measures with the investments. 

109. The breaching of the article 6 (a) of the BITs predicts clearly the due process of law rule 

to be applied in case of expropriation, but that was not what happened. According to this, 

Abby Smutny21 makes a precise appointment:  

When a State expropriates in a manner inconsistent with its treaty obligation, it has 
violated the treaty. It is, by definition, an unlawful act. The State is then under an 
obligation to make full reparation for any injury caused by the unlawful act (ILC 
Articles on State Responsability, Art. 34). The reparation most usually awarded is 
compensation for the damage.  

110. As already mentioned, the International Law establishes the principle of the full 

reparation for any injury caused by an internationally wrongful act, which has as the main 

requirement, the breach of an international obligation of the State, exactly what happened 

in the present case. 

111. In the field of the international investment law, specifically when the subject is 

expropriation, the emblematic Chorzów Factory Case22 is the base of many disputes until 

nowadays.  

112. As we can see:  

The essential principle contained in the actual notion of an illegal act – a principle 
which seems to be established by international practice and in particular by the 
decisions of arbitral tribunals – is that reparation must, so far as possible, wipe out all 
the consequences of the illegal act and reestablish the situation which would, in all 
probability, have existed if that act had not been committed. Restitution in kind, or, 
if this is not possible, payment of a sum corresponding to the value which a restitution 
in kind would bear; the award, if need be, of damages for loss sustained which would 

                                                
20 Merriam-Webster On-Line Dictionary, aivalable in https://www.merriam-
webster.com/dictionary/expropriation#synonyms 
21 SMUTNY, Abby Cohen. Principles Relating to Compensation in The Investment Treaty Context. IBA Annual 
Conference. Investment Treaty Arbitration Workshop. 2006. 
22 Germany v. Poland. Factory at Chorzów, Merits, 1928, PCIJ, Series A, No. 17. 

https://www.merriam-webster.com/dictionary/expropriation#synonyms
https://www.merriam-webster.com/dictionary/expropriation#synonyms
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not be covered by restitution in kind or payment in place of it – such are the principles 
which should serve to determine the amount of compensation due for an act contrary 
to international law.23 

113. In this line, Smutny precedes that the compensation is a rule, have basis on the already 

mentioned International Law Commission's Articles on State Responsibility, are they:  

When a State acts wrongfully and restitution is not an available or sufficient remedy 
(i.e., nearly all investor-State cases), compensation is owed. Compensation is owed in 
an amount sufficient “to wipe out the consequences of the unlawful act” (as noted 
above subject to the limitations of causation), i.e., to “compensate for the damage 
caused thereby.” Although “damage” includes “material or moral” damage, 
compensation deals only with “material” or “financially assessable damage.”24 

114. Applying in the present case, the restitution of the damages caused by the Respondent’s 

isn’t enough to the Claimants’ to fulfill their claims in accordance with the entire factual 

context and all the investments made by the Claimants. Reasons why, the correct institute 

to be applied by the Tribunal, is the compensation. 

115. Important to emphasize yet the position of Speranza Filho25, the principle is now used 

in all international law (Statement of the Integral Damage Repair Principle) as a corollary 

of the international civil responsibility, it does not even have to be positive to be applied. 

116. Yet, even if the Tribunal do not understand and decide in favour of the lawful reasons 

why the Claimants are requesting the Compensation institute, the Claimants request the 

reparation by the equivalent damages. 

117. Dumitra Popescu and Adrian Năstase26 appoint that the in case where social or material 

reasons make impossible or inapplicable the resort to restitutio in integrum, the guilty state is 

obligated to grant reparations by the payment of damages equivalent to the prejudice 

effected. 

118. In this line, the Article 36 of the ILC/ASR predicts over the obligation to repair by the 

equivalent prejudice caused by the state, and the damages shall cover any financial prejudice 

including the loss of profit. 

                                                
23 Germany v. Poland. Factory at Chorzów, Merits, 1928, PCIJ, Series A, No. 17, p. 47 
24 SMUTNY, Abby Cohen. Op. Cit., p. 6 
25 SPERANZA FILHO, Nelson. O caso da fábrica de Chorzów e a responsabilidade civil internacional. In Âmbito 
Jurídico, Rio Grande, XV, n.107, dez.2012. 
26 D. Popescu, A. Năstase, Drept internaţional public, Revised and enlarged edition, ,,Şansa” 
Publishing House and Press, Bucharest,1997. 
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119. So, in accordance with the factual and lawful reasons exposed in this topic, the Claimants 

show to the Tribunal that the Respondent’s is liable for paying the value for compensation 

due the unlawful expropriation. And even if, the tribunal does not understand this way, it 

must consider over the reparation over the effective spent, due the minimum prejudice 

principle. 

 

C. The Legal Requirement of the Article 6 (a) Was Not Respected. Due Process of Law. 

120. The answer for the questions directed to the Tribunal, have the basis on the BITs, in its 

article 6 which quotes about the Respondent possibilities of expropriation, quoted in the 

letters a, b and c of the article that were not respected. The article ipsis litteris: 

 

Article 6. Neither Contracting Party shall take any measures depriving, directly or 
indirectly, nationals of the other Contracting Party of their investments unless the 
following conditions are complied with: 
(a) the measures are taken in the public interest and under due process of law; 
(b) the measures are not discriminatory or contrary to any undertaking which the 
former Contracting Party may have given; 
(c) the measures are accompanied by provision for the payment of just compensation. 
Such compensation shall represent the genuine value of the investments affected and 
shall, in order to be effective for the Claimants, be paid and made transferable, 
without undue delay, to the country designated by the Claimants concerned and in 
the currency of the country of which the Claimants are nationals or in any freely 
convertible currency accepted by the Claimants. 

 

121. The a item says about the public interest and the due process of law, as said in paragraph, 

it is not the center of the discussion the public interest or Respondent sovereignty, but the 

due process of law. 

122. In accordance with UNCTAD27, due process of law have some requirements:  

The due-process principle requires (a) that the expropriation comply  with procedures 
established in domestic legislation and fundamental internationally recognized rules 
in this regard and (b) that the affected investor have an opportunity to have the case 
reviewed before an independent and impartial body (right to an independent review). 
In addition, the expropriation process must be free from arbitrariness. The 
International Court of Justice (ICJ) defined arbitrariness as “a wilful disregard of due 
process of law, an act which shocks, or at least surprises, a sense of juridical 
propriety”. 

 

123. And concludes:  

                                                
27 UNCTAD (2012). Expropriation. UNCTAD Series on Issues in International Investment Agreements II. 
United Nations publication. Sales No. 12.II.D.7. New York and Geneve. 
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The need to give a prior notice of the expropriation as part of the due process 
requirement is not well established. Prior notice is not necessarily a requirement, 
especially when an expropriation measure is taken in circumstances of imminent 
necessity or emergency. The due-process requirement should be deemed fulfilled as 
long the expropriation is carried out in accordance with the domestic law, in a non-
arbitrary manner and with an opportunity for the investor to have the measure 
reviewed.  

 

124. Also, for guiding the tribunal, the ICSID case ADC v. Hungary28 Tribunal judged based 

on the Cyprus-Hungary BIT, the decision marks a violation of the requirement of due 

process of law, as it follows: 

“…‘due process of law’, in the expropriation context, demands an actual and 
substantive legal procedure for a foreign investor to raise its claims against the 
depriving actions already taken or about to be taken against it. Some basic legal 
mechanisms, such as reasonable advance notice, a fair hearing and an unbiased and 
impartial adjudicator to assess the actions in dispute, are expected to be readily 
available and accessible to the investor to make such legal procedure meaningful. In 
general, the legal procedure must be of a nature to grant an affected investor a 
reasonable chance within a reasonable time to claim its legitimate rights and have its 
claims heard. If no legal procedure of such nature exists at all, the argument that ‘the 
actions are taken under due process of law’ rings hollow.”  

 

125. More specifically, in the ICSID case Siag & Vecchi v. Egypt29 that the due process of law 

has been denied substantially and procedurally with the cancellation of contract before the 

deadline of project’s phase one without a valid reason, coincidentally the same situation 

that the Respondent did with the Claimants. The Tribunal found that the failure by Egypt 

to provide such notice constituted a procedural abuse. Reasons why, the (a) item was not 

respected. 

 

IV.II. FAIR AND EQUITABLE TREATMENT WAS VIOLATED BY THE 

RESPONDENT 

A. The Breaching of the Article 3 and Its Consequences. 

126. As exposed, the Respondent violated the article 3 (1) and (2) of the BITs, which clearly 

imposes the Fair and Equitable Treatment to any investors in the country. With the series 

of events that happened in Tyrea that resulted in the blocking of the Claimants’ websites 

                                                
28 ADC Affiliate Limited and ADC & ADMC Management Limited v. The Republic of Hungary ICSID Case No. 
ARB/03/16 
29 Waguih Elie George Siag and Clorinda Vecchi v. The Arab Republic of Egypt ICSID Case No. ARB/05/15  
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and letting other websites with the same problem, or the hate speech, or the algorithm 

failure is a clearly breaching of FET. 

127. In accordance with Schill30:  

“Fair and equitable treatment does not have a consolidated and conventional core 
meaning as such nor is there a definition of the standard that can be applied easily. 
So far it is only settled that fair and equitable treatment constitutes a standard that is 
independent from national legal order and is not limited to restricting bad faith 
conduct of host States. Apart from this very minimal concept, however, its exact 
normative content is contested, hardly substantiated by State practice, and impossible 
to narrow down by traditional means of interpretative syllogism.” 
 

128. Although the try of define the FET Standard, Brown and Miles31 make a precise 

appointment:  

“Investment treaties require the parties to provide a certain level of protection to 
investors and investments from the other party. This level of protection is partly 
express through several specific obligations. For example, almost every investment 
treaty requires the host State to pay compensation if it expropriates an investment 
from the other party.” 

 

129. At the moment the Respondent let other websites to still operating in the country, with 

the same matter of the extremists using the platforms to spread hate speech through the 

internet, the Respondent clearly did not compromised with its obligation, to guarantee the 

investments from any country to have same opportunities. 

130. When Wink and TruthSeeker had the same situation as the Claimants, as is the algorithm 

not be ready in time, and the websites still can be used normally, it goes against the article 

3 of the BITs. This action of not blocking the other websites with the burlesque justification 

that the filter’s reach were not precise or the unpopularity are, in fact, a measure adopted 

by the Respondent of discrimination. 

131. Like this, ICSID tribunals have decided for the compensation after recognizing the 

breaching of the Fair and Equitable Treatment, as the cases of Masda Solar v. Spain32 and 

Ioan Micula and others v. Romania33, and also, the UNCITRAL case of Saluka Investments BV 

[The Netherlands] v. The Czech Republic34. As it shown, the Arbitral Tribunals, although this 

                                                
30 Schill S. The Multilateralization of International Investment Law. Cambridge University Press. 2009 
31 Chester Brown and Kate Miles. Evolution In Investment Treaty Law and Arbitration. Cambridge University 
Press. 2011.  
32 MASDAR SOLAR & WIND COOPERATIEF U.A. v. The Kingdom of Spain ICSID Case No. ARB/14/1. 
33 Ioan Micula, Viorel Micula, S.C. European Food S.A, S.C. Starmill S.R.L. and S.C. Multipack S.R.L. v. Romania, 
ICSID Case No. ARB/05/20. 
34 Saluka Investments v. Czech Republic Partial Award. 17/03/2006. UNCITRAL. 



26 

 

Tribunal is independent and not bound to any jurisdiction, the decisions quoted above are 

just to guide the Tribunal to have notion of the international investment law practice. 

132. In the point of view of the present case, another ICSID decision recognize the 

cumulative nature of breaches, which englobes the compensation for the unlawful 

expropriation and the breaching of the FET, the Crystallex v. Venezuela35 award recognizes:  

Because the Tribunal has found breaches of FET (in addition to an expropriation), 
the Tribunal considers that the “full reparation” principle under customary 
international law must be applied as a consequence of its decision on liability. In other 
words, given the cumulative nature of the breaches that the Tribunal must 
compensate, and especially in view of its findings on FET that the Respondent’s 
conduct caused all the investments made by Crystallex to become worthless, the 
Tribunal will apply the full reparation standard according to customary international 
law. 

 

133. So, as a logical conclusion, the breaching of the Fair and Equitable Treatment, can’t be 

seen as a behaviour of good faith, because if the Respondent had followed, at least what is 

expected when have a signing of anything, the pacta sunt servanda principle, it had the 

minimum of good faith, which, in the view of these councils, weren’t respected. 

 

IV.III. THE REQUESTED COMPENSATION 

A. The DCF Method Applied by Expert Witness in Claimants’ Exhibit n. 7 is Adequate 

for the compensation due to Respondent's actions. 

134. The Discounted Cash Flow Method, is an analysis method to valuing a project, company 

or assets using concepts to time value of money, or, the process of calculating the present 

value of an investment’s future cash flows in order to arrive at a current fair value estimate 

for investment. 

135. Also, the method is one of the most fundamental tools of financial valuation; as a tool, 

it is used in conducting business decisions on a daily basis at companies and by individuals, 

as well as by analysts and investors in various fields36. It relies on a basic and intuitive 

premise that businesses and assets have value because they are expected to produce net 

                                                
35 Crystallex International Corporation v. Bolivarian Republic of Venezuela, ICSID Case No. ARB(AF)/11/2 p. 
234 § 846 
36 R. Brealey, S. Myers, and F. Allen, Principles of Corporate Finance (8th edn, McGraw-Hill 2006) Chs. 2 and 3. 
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cash flows at some point over time–the DCF method measures that value by assessing the 

cash flows that the asset is expected to generate over time, and re-expresses those cash 

flows as of a particular date. 

136. The Claimants attached an Expert Witness report [Case, p. 14, Claimants’ Exhibit n. 7]  

and its conclusion was that the damages suffered by the Claimants were: (i) Direct 

Damages, (ii) Lost Profits in Tyrea and, (iii) Expansion Profits calculated in the amount 

described. 

137. Mr. Alfonso Alonzo, the Managing Director of the Global Disputes & Investigation 

Practice of Alonzo & Rodriguez LLC, was hired by the Claimants to provide an expert 

witness report due the damages they have suffered with the measures adopted by the 

Respondent. 

138. For guiding the present thesis, Irmgard Marboe37 defends that: “The principal function 

of damages law is the compensation of the loss caused by a breach. The payment of an 

amount of money should place the injured party in the financial position it would be in, if 

the damaging act had not occurred. This rule can be regarded as a general principle of law.” 

139. As already mentioned, the leading case of the international law principle of 

compensation due the illegal state act, Chorzów Factory Case38, also is important to see: 

Reparation must, as far as possible, wipe out all the consequences of the illegal act 
and re-establish the situation which would, in all probability, have existed if that act 
had not been committed. Restitution in kind, or, if this is not possible, payment of a 
sum corresponding to the value which a restitution in kind would bear; the award, if 
need be, of damages for loss sustained which would not be covered by the restitution 
in kind or payment in place of it – such are the principles which should serve to 
determine the amount of compensation due for an act contrary to international law. 

 

140. So, due the damages suffered by the Claimants, my clients deserve, at least the 

calculation with the position would have been in, but for the wrongful act of the 

Respondent are not.  

                                                
37 Irmgard Marboe, Calculation of Compensation and Damages in International Investment Law (Oxford 
University Press 2009). 
38 The Chorzów Factory Case Germany v Poland, 13 September 1928, PCIJ, Series A No. 17 (substantive issue), 
paragraph 125. 



28 

 

141. In the case that the Tribunal finds that the opinion of Mr. Alonzo is not enough to 

demonstrate the damages calculated, Mr. Alonzo gives his opinions as an expert witness, 

not a witness in fact, and if more informations are produced and brought to him, his rights 

to revise his opinion as he thinks necessary. And, if its necessary, gives his disponibility to 

the Tribunal to solve any doubts. 

142. And even if, the tribunal stills does not feel secure about Mr. Alonzo opinion, the 

Tribunal can appoint an expert to have a comparative consideration over the calculations, 

to see if its adequate, as we can see in the chart below: 

  

143. The above scheme was a study made by Raiymkulov Eldiiar Aguulovich39, which in 

conclusion, appoints that have already happened in international arbitration practice in the 

cases CMS v. Argentina, Sempra Energy v. Argentina, Enron v. Argentina and National Grid PLC 

v. Argentina.  

144. In all the cases above, the Tribunal-appointed expert demonstrated their effectiveness, 

and to agree with the thesis brought in this topic. The Enron v. Argentina40 case is the one 

which can be used to guide the tribunal in its decision due to the Tribunal-appointed expert 

helped to manage the divergent valuation of the experts, the arbitrators found the position 

of the expert as more balanced and realistic because he provided the consultations in 

impartial and independent position. 

145. With this, the Claimants expect to the Tribunal to consider about the admission of the  

Exhibit n. 7 with the value in its integrity described in the document, and, even if arguendo 

                                                
39 Raiymkulov Eldiiar Aguulovich. Legal Aspects Of Valuation Of Damages In Investment Arbitration. AUCA 

International and Business Law Department. 2015 
40 Enron Corporation and Ponderosa Assets, L.P. v. Argentine Republic, ICSID Case No. ARB/01/3, Award, 
408-410 (May 22, 2007). 
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the Tribunal don’t accept, expect that the Tribunal to admiss the praying exposed in this 

topic, to consider a Tribunal-appointed expert witness and take its own conclusions. 

 

PRAYER 

146. Ex positis, data maxima concessa venia the Claimants requests to this Arbitration Tribunal 

that: 

1. The Tribunal has Jurisdiction to hear this case; 

2. The Tribunal has also Jurisdiction over a multi-party arbitration; 

3. The Claimants’ claims are admissible; 

4. The Respondent is liable for the violation of the BIT; 

5. The Respondent is liable to pay for damages, valued at no less than 69.134.875,00 USD 

for FriendsLook plc; 26.760.460,00 USD for Whistler Inc. and; 27.094.000,00 USD for 

SpeakUp Media Inc. in accordance with the DCF Method calculation exposed in 

Claimants’ Exhibit n. 7 and; 

6. The Respondent is also liable to pay for all taxes, costs and fees related to this proceeding 

and the attorney fees to the Claimants. 

 

Respectfully submitted on September 16, 2018 

By: Team Broms 

On Behalf of Claimants 

FriendsLook plc, Whistler Inc. and SpeakUp Media Inc.  

 

 

 

 

  


