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STATEMENT OF FACTS 
 
 

1. Claimants are a group of three global social media companies, named FriendsLook, 

SpeakUp and Whistler. FriendsLook is incorporated in the Federation of Novanda, while 

SpeakUp and Whistler are incorporated in the Union of Kitoa.  

2. Respondent is the Republic of Tyrea, a large State consisting of 120 million inhabitants.  

3. Kitoa and Novanda acceded to the ICSID Convention in January and October of 1995 

respectively. Respondent acceded to the ICSID Convention on the 15th December 2000. 

Tyrea is party to Bilateral Investment Treaties with both Novanda (signed on 28 March 

2000) and Kitoa (signed on 20 January 2001).  

4. Following the conclusion of a civil war, Respondent took significant steps to attract foreign 

investment. On 10 September 2013, it passed the ‘Media Law’, liberalising the internet and 

loosening the State’s control over the media and the press. In accompaniment to this move, 

the Spokesperson for the Tyrean Parliament indicated that the trend of liberalisation would 

continue. He indicated that Respondent wished to lay the groundwork for international 

social media networks to set up in Tyrea, even mentioning Claimants by name. These 



 xv 

statements particularly encouraged SpeakUp representatives, whose belief in a potentially 

fruitful co-operation was strengthened.  

5. In December 2014 Respondent sponsored an international conference titled ‘A New Web 

Era in Tyrea’, for representatives of social media platforms and other businesses. At this 

event, a government representative declared stated that ‘we declare with absolute certainty 

that a new internet era has begun for Tyrea and that we will do our absolute best to 

facilitate the establishment and use of new internet possibilities for the people of Tyrea’. 

6. In January 2015, FriendsLook opened a branch in Tyrea and was quickly followed by 

SpeakUp and Whistler, who created their respective branches in June of that year.  

7. Claimants experienced immense success in their ventures, so much so that FriendsLook 

became almost synonymous with the internet itself. 

8. In late 2016, Claimants began negotiations with the neighbouring States Alcadia and 

Larnacia with a view to expanding its Tyrean operations into those countries. Negotiations 

progressed in an encouraging fashion. 

9. By early 2017 all three Claimants were developing new features tailor-made to the Tyrean 

public.  

10. In December 2017, Respondent began to make statements alleging that increasing ethnic 

tension was attributable to Claimants’ networks.  

11. On 5 January 2018, Respondent submitted its notice of denunciation of the ICSID 

Convention. 

12. On 12 January 2018, Tyrea passed Law 0808-L amending to Law on Media and 

Communications. This required all networks to implement a filtering algorithm for content 

and to request Personal ID Card details from all users. The initial decree provided a 60 day 

deadline for compliance, which Claimants initially considered to be reasonable. Claimants 

did however anticipate that the full 60 days would be required, particularly in light of the 

need for testing to adjust to the complexities of the Tyrean language.  

13. The new requirements were discussed in a meeting with the Tyrean Minister of 

Communications Fredrik Woodlant on 28 January 2018. Mr Woodlant reassured attendees 

that the deadline was feasible and added that ‘what is written cannot be changed’.  

14. To Claimants’ surprise, and with no prior notice, Respondent slashed the compliance 

deadline to just 45 days. Claimants did their best to respect the new deadline, however the 
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algorithm proved ineffective with insufficient time for testing. The identification 

mechanism was implemented in due time, with Claimants allowing users an extra 15 days 

for compliance in light of the swiftly reduced deadline. 

15. Nonetheless, Respondent proceeded to block Claimants’ networks between 28 February 

2018 and 2 March 2018. This action came as a surprise given that Respondent was well 

aware of the linguistic difficulties related to the algorithm.  

16. Respondent did not however take action against all breaching networks. Another social 

network, Wink, was not blocked on the basis that it was not at fault for the algorithm’s 

inefficiency. More controversially, Respondent failed to block TruthSeeker, a network 

created by the State of Tyrea itself. No reason was given for this decision, although one 

domestic Tyrean newspaper cited the reluctance of the Government to terminate its own 

creation.  

17. The blocking of Claimants’ networks led to a breakdown in the talks with the neighbouring 

States of Alcadia and Larnacia.  

18. Seeing that that any further attempt to reason with Respondent would be fruitless, 

Claimants gradually wound down their operations in Tyrea in late April of 2018. Claimants 

submitted their Request for Arbitration on 29 June 2018. 
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MAIN BODY OF ARGUMENTS 

 

PART 1: PROVISIONAL MEASURES: 

 

1: Respondent’s request for provisional measures should be denied 

1. The Tribunal’s competency to consider a request for provisional measures is underlined by 

Article 47 of the ICSID Convention and ICSID Arbitration Rule 39(1). Pursuant to ICSID 

Arbitration Rule 39(1), any request for provisional measures must ‘specify the rights to be 

preserved, the measures the recommendation of which is requested, and the circumstances 

that require such measures’.  

2. Claimants note with disappointment that Respondent has not outlined the specific rights that 

they consider need preservation in its request, as required by ICSID Arbitration Rule 39(1), a 

requirement that is particularly specific to provisional measures requests in ICSID 

proceedings1. The request does at certain points refer to ‘rights’2 in an abstract sense, but does 

not define which specific rights it wishes to rely on. Taking into account therefore the broader 

themes of Respondent’s request and the decisions of past tribunals in similar circumstances, 

Claimants have attempted to identify rights that Respondent may attempt to rely on and submit 

that none of these is applicable. (1.1).  

3. In addition, Respondent is required to demonstrate that the measures requested fulfil the 

requirements of urgency, necessity and proportionality in light of the circumstances. In 

Claimants’ view, none of these requirements is satisfied in relation to the current request (1.2). 

The mechanism of provisional measures remains ‘an extraordinary remedy that should not be 

granted lightly’3. 

SUBMISSION 1.1: Respondent’s application for provisional measures is unfounded, due to 

a lack of appropriate applicable rights that can be relied upon.  

                                                
1 Miles, Page 187 
 
2 Respondent’s Request, Para. 1. 

3 Maffezini, Para. 10 
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4. In order to support an application for provisional measures Respondent needs to identify rights 

that the relevant measures are aimed at protecting. Such rights must satisfy the requirement of 

being ‘related to the dispute’4, or be underlying procedural rights. ICSID tribunals have 

consistently identified the concepts of ‘procedural integrity’ and ‘non-aggravation of the 

dispute’ as being amongst those eligible for protection5. While it is not disputed that these 

rights could be hypothetically capable of justifying the imposition of provisional measures, in 

this case their application is not appropriate. In addition, no other recognisable rights eligible 

for protection by provisional measures can be identified in this case. 

5. Tribunals have emphasised that the purpose of provisional measures is to guarantee the 

protection of rights, which might be jeopardized in the absence of such measures. The tribunal 

in the Maffezini case elaborated on the meaning of an “existing right” by interpreting the use 

of the present tense in Article 39(1) of the ICSID Arbitration Rules as implying that ‘such 

rights must exist at the time of the request, must neither be hypothetical, nor are ones to be 

created in the future’.6 

6. Provisional measures are not deemed to give to the party requesting them more rights than it 

ever possessed and has title to claim. In other words, provisional measures are deemed to 

maintain the status quo, not to improve the situation of the party before the rendering of the 

award7.  

7. In light of these principles, Claimants submit that there is insufficient basis for Respondent to 

rely on the rights of non-aggravation of the dispute and procedural integrity. As a starting 

point, Claimants note that, in this case, Respondent has made a series of extraordinary and 

unsubstantiated claims with regards to Claimants’ conduct. The Tribunal should therefore be 

careful to differentiate between claims that have been proven, and claims that are merely 

alleged. In particular Claimants draw attention to the fact that only the hiring of a PR expert8 

                                                
4 Plama, Para 40 
 
5 United Utilities, Para. 90 
 
6 Maffezini, Paras. 12-13 
 
7 Phoenix, Para 37 
 
8 SUF, Para. 25 
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and the publication of the Request for Arbitration and Ms Parlante’s witness statement9 are 

agreed to have taken place by both parties. Respondent has failed to provide evidence for any 

link between Claimants and the vast majority of the newspaper articles cited10, has failed to 

provide evidence of the alleged statements made by Claimants’ officials and has failed to in 

any way substantiate the allegations that Claimants have been promoting negative stories on 

their social networks and have been directly targeting public officials with propaganda11. It is 

particularly notable that Respondent has failed to prove those final two allegations, given that 

theoretically a single screenshot of an affected user or official could provide compelling 

evidence of their veracity.  

  

1.1.1: No prima facie right to Procedural Integrity applies to this case 

8. Respondent has failed to demonstrate the existence of circumstances sufficient to justify an 

order for grant of the various requests for provisional measures based on maintaining 

procedural integrity. Respondent claims that a supposed ‘media campaign’ by Claimants could 

undermine the orderly unfolding of the arbitral process, as well as create undue pressure on 

Respondent and even affect the impartiality of the Tribunal12.  

9. Regarding the ‘media campaign’, Claimants submit that these cannot be considered valid 

threats to the procedural integrity of this case. In Amco, Indonesia similarly sought an order 

to restrain Amco from “promoting, stimulating, or investigating the publication of propaganda 

presenting their case selectively outside this tribunal or otherwise calculated to discourage 

foreign investment in Indonesia”. Indonesia’s concern was that certain press articles that had 

been published might damage its economy, a point that did not satisfy the tribunal. The 

tribunal found that the media campaign did not match the requirement of influencing the rights 

                                                
9 PO3, Para. 7 
 
10 Respondent’s Request, Para. 3 
  
11 Ibid, Para. 9 
  
12 Ibid 
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in dispute.13 News coverage of such a controversial international dispute is inevitable, and 

Respondent has not demonstrated convincingly that an order of provisional measures would 

reduce the output of independent media outlets.  

10. Even when considering the materials that both parties accept have been published as a result 

of Claimants’ actions, no threat to procedural integrity can be discerned. It is well settled that 

no general duty of confidentiality exists for ICSID Arbitration.14 Claimants’ publication of 

their own case materials in the form of the Request for Arbitration and Sarah Parlante’s 

witness statement does not undermine the procedural integrity of the dispute, particularly 

given that Respondent has been unable to demonstrate any adverse procedural effects that 

arose out of this publication specifically. Indeed, previous ICSID jurisprudence has upheld the 

right of disputing parties to publicly state their case.15  The ability of Claimants to articulate 

their position publicly is crucial in order to maintain their public reputation in the view of 

investors and prospective host states (see submission 1.2.3).  

11. Nonetheless, Respondent claims that the Tribunal may be swayed by ‘propaganda’16, 

Claimants reiterate that all well-publicised international cases will be subject to public 

scrutiny. Respondent has not been able to demonstrate how any specific actions of Claimants 

might affect the ability of the Tribunal to properly exercise its discretion. and Claimants have 

full confidence in Tribunal members to maintain impartiality in the midst of media scrutiny. 

Indeed, the only proven publications by Claimants are of Claimant’s Request and of Ms 

Parlante’s witness statement, documents that the Tribunal has already seen. 

12. Regarding to the suggestion made by the Respondent that actions by Claimants could unduly 

pressure Respondent17, Claimants note that Respondent has been unable to demonstrate how 

such alleged pressure has undermined their ability to participate in this dispute. Mere 

allegations are insufficient to demonstrate engage any right to procedural integrity. The 

tribunal in Churchill Mining dealt with similar allegations of pressure to a party in the dispute. 

                                                
13 Amco, Para. 411. 
 
14 Biwater (I), Para. 121. 
 
15 Churchill Mining, Para. 47. 
 
16 Respondent’s Request, Para. 9. 
 
17 Ibid. 
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The respondent in that case pointed to public statements made by a company official criticising 

the respondent’s conduct, the sending of the request for arbitration to various officials of the 

respondent state and the statement by a company official that ‘the lobbying will continue’ as 

evidence that they were being unfairly pressured. The tribunal rejected the complaint, saying 

that the rights invoked were not related to the dispute.18 

13. Claimants urge the Tribunal to reach the same conclusion in this case. In the absence of any 

concrete evidence that the Tribunal’s functioning is threatened or that Respondent is prevented 

from properly participating in these proceedings, a threat to procedural integrity remains 

purely hypothetical and should not justify any order for provisional measures. 

1.1.2: No prima facie right to Non-Aggravation of dispute applies to this case 

14. Regarding the right to non- aggravation of dispute, Claimants submit that Respondent has not 

proven that Claimant’s actions have tried to raise tension amongst the parties, or that any 

actions taken have had this effect. 

15. The crux of Respondent’s objections in relation to aggravation of the dispute appears to be 

based on unfounded allegations. Respondent has attempted to frame events that undermine 

their interests more generally as being a part of a broader conspiracy by Claimants to aggravate 

the dispute, even where little or no evidence exists for such claims. In fact, Claimants’ use of 

their World Expo Bid and Sovereign Bond Issuance19 betrays their real motivations in this 

case, namely that any further publicity in relation to the case will further damage their 

reputation on the world stage.  

16. The mere hiring of a PR expert by Claimants in this case cannot be seen as sufficient evidence 

of such a conspiracy. It is entirely natural that a private party to a well-publicised investment 

dispute should engage such expertise to ensure that their position is not misrepresented or that 

unfounded allegations related to their conduct are allowed to persist. 

17. Even if Respondent’s allegation that Claimants have been promoting negative stories on their 

social networks were to be considered, it is also insufficient. Respondent has blocked 

                                                
18 Churchill Mining, Paras. 46-54 
 
19 Respondent’s Request Para. 10 
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Claimants’ networks in Tyrea, meaning that these actions could not contribute to tensions in 

the country.  

18. Respondent’s allegation that Claimants intend to jeopardise their World Expo Bid has once 

again been made without evidence. It is unclear why such an outcome is even in Claimants’ 

interests, or how the bid affects rights relating to the dispute (see 1.1.3) 

19. Claimants reiterate that provisional measures are not meant to protect against hypothetical or 

potential harm20. Respondent’s failure to demonstrate any concrete evidence that Claimants 

intend to aggravate the dispute, or that their actions have already done so should lead to this 

right being disregarded.  

1.1.3: The circumstances presented do not demonstrate the prima facie existence of any other 

rights capable of protection by the Tribunal 

20. Claimants submit that there are no other eligible rights on which Respondent can rely. 

Claimants bear no responsibility neither for the outcome of Respondent’s Sovereign Bond 

Issuance, nor for the World Bank bid. Any purported right in relation to those, such as for 

instance the right to attract foreign investment, are not related to the dispute at hand21 and thus 

cannot be invoked.  

SUBMISSION 1.2: Even if the Tribunal finds that applicable legal rights capable of 

protection do exist in this case, Respondent’s application does not meet the requirements of 

necessity, urgency and proportionality fundamental to any provisional measures request.  

21. Claimants submit that the provisional measures requested by the Respondent are neither 

urgent (1.2.1), nor necessary (1.2.2) nor proportional. (1.2.3). Claimants note that despite the 

lack of express provisions in the ICSID convention, various tribunals have upheld the high 

threshold of these three conditions before awarding provisional measures.22, the requirements 

of which Respondent’s request has not met.  

                                                
20 Supra Note 6 
 
21 Supra Note 4 
 
22 Hydro para. 3.24; Teinver paras. 226-237; Gabriel Resources para. 67; United Utilities paras. 98-108 
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1.2.1 The Provisional Measures sought are not urgent  

22. Claimants submit that the degree of urgency which is required will be satisfied where it can 

be proved that there is a need to obtain the requested measures at a certain point in the 

procedure before the issuance of an award.23  

23. Furthermore, Claimants submit that in order for the criteria of urgency to be met, there must 

be an “imminent” risk that the rights of a party will be prejudiced before the tribunal has 

rendered its award, which is not potential or hypothetical arising out of uncertain actions.24 A 

measure is urgent where action prejudicial to the rights of either party is likely to be taken 

before such final decision is given.25  

24. In line with the submissions in 1.2, none of the circumstances outlined by Respondent prove 

that Claimants intend to act contrary to their rights before the award. Allegations without 

factual basis cannot be allowed to contribute to a smokescreen of imminent danger, where no 

such danger exists. The proceedings thus far have been conducted without obstruction, and 

Respondent has freely been able to present its case. 

25. It is therefore submitted that Respondent has been unable to prove any imminent threats to its 

rights in this case.  

1.2.2 The Provisional Measures sought are not necessary 

26. In deciding whether an order for provisional measures is necessary, tribunals have been 

divided on whether the relevant standard of harm required is that of irreparable harm26 (a view 

consistent with the approach of the International Court of Justice27), or substantial harm28. 

While this determination is for the Tribunal to make, Claimants submit that the Respondent 

has satisfied neither standard. 

27. One of the more remarkable aspects of Respondent’s request is that despite the extensive series 

                                                
23 Biwater (I), para.76.  

24Hydro, para 3.26  

25 Occidental, para 59 

26 Schreuer (I), Page 776 Para. 64; Plama, Para 38 
 
27 Aegean Sea Continental Shelf Case, p. 15 
 
28 Churchill Mining (II), Para 102 
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of allegations, very little material harm has been shown. Respondent asserts that it has been 

unduly pressured by a ‘media campaign’, yet fails to show how such pressure has in any way 

affected its conduct in these proceedings. Respondent deplores the publication of the Request 

for Arbitration, but cannot link it to any tangible negative consequences. The only instances 

where Respondent can demonstrate any kind of harm it has incurred, such as in relation to its 

downgrading by human rights agencies29, relate to allegations for which it has no evidence. If 

anything, therefore, it is Respondent’s repeating of outrageous and unfounded allegations that 

pose the greatest risk of harm to these proceedings.  

28. Even if the Tribunal were to determine that harm had been caused to Respondent through a 

‘media campaign’, or pressure of another sort, a granting of provisional measures will not 

alleviate such harm. Media entities will continue to scrutinise Respondent’s human rights 

record regardless of this Tribunal’s decision, as evidenced by the continuing publication of 

articles following Respondent’s Request.30 It is therefore highly unlikely that merely 

eliminating any purported contribution of Claimants to this pressure will relieve Respondent 

of potentially substantial or irreparable harm. 

29. Therefore, the Tribunal should not give in to Respondent’s misleading framing of events. A 

conclusion by the Tribunal that substantial or irreparable harm is likely should be underlined 

by reliable evidence linking said harm to Claimants’ actions. Given that no such link can be 

made, the requirement of necessity has not been met 

1.2.3 The Provisional Measures sought are not proportional 

30. Claimants submit that the Respondent’s Request does not meet the required standard of 

proportionality. The request provides an extremely wide demand for provisional measures, 

the scope of some of which is unclear. Respondent has requested that Claimants refrain from 

taking steps to aggravate the dispute or exacerbate Tyrea’s position in it, that Claimants 

abstain from the promotion, stimulation or instigation of propaganda, that Claimants refrain 

from presenting their case selectively outside the Tribunal, or that Claimants otherwise 

jeopardize Tyrea’s rights in the dispute.  

                                                
29 Respondent’s Request para. 5 
 
30 PO3, Para, 9 
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31. ICSID tribunals have usually followed an approach that seeks to balance the harm caused to 

the Respondents by the actions of the Claimants and the harm that would be caused to the 

Claimants if provisional measures were provided against those actions.31 The sheer breadth of 

Respondent’s request means that the potential harm caused to Claimants greatly exceeds any 

harm that would be spared to Respondent. As noted above [28], Respondent will continue to 

face public criticism for its conduct. On the other hand, determining that Claimants cannot 

even present their own case outside this Tribunal would be detrimental. 

32.  As a public company with shareholders and a wide user network across the world, it is crucial 

that Respondent is able to continue to present its version of events. Respondent has already 

impacted Claimants’ reputation by implying that they are responsible for the increasing 

tensions in Tyrea and by banning them from operating. These actions have already led 

negotiations with neighbouring states to break down. A restriction on Claimants’ right to 

publicly and robustly contest these allegations would see Tribunal fail to successfully 

“balancing the inconvenience in the imposition of the measures upon the parties.32  

33. Respondent’s request therefore fails to satisfy the requirement of proportionality.  

Conclusion to Part I 

34. Claimants conclude that, in the absence of proof of actual threats or fears, the alleged breach 

of the procedural integrity of the arbitration or the alleged change of the status quo “remain 

speculative and hypothetical”. There is thus no basis to grant provisional measures. 

 

 

 

 

 

 

                                                
31 Hydro, para 3.37; Burlington, Para. 82; City Oriente, Para 72 

32 United Utilities, para 67 

 



 10 

JURISDICTION (DENUNCIATION OF THE ICSID CONVENTION) 

 

2: Respondent’s denunciation of the ICSID Convention does not affect the Tribunal’s 

jurisdiction to hear this case 

35. On the 5th January 2018, Respondent submitted its notice of denunciation of the Convention 

to the World Bank.33 Subsequently, Claimants submitted their Request for Arbitration on the 

29th June 2018.34 

36. Respondent contends in their Response to the Request for Arbitration that the ‘offer to 

arbitrate … no longer stands’35. According to the Respondent, no consent was given to these 

proceedings prior to the receipt of the notice of denunciation of the Convention, meaning that 

no rights or obligations could survive under Article 72.  

37. Claimants submit that Respondent’s denunciation of the ICSID Convention does not allow it 

to escape its obligations under the BITs. Article 71 of the Convention ensures that Respondent 

remains a contracting state of the Convention for six months following notice of denunciation, 

ensuring that investors can fully satisfy the requirements of Article 25(1) required to submit a 

dispute to the Centre (2.1).  

Submission 2.1: Claimant’s submission of claim to ICSID remains valid as it fell within the 

six-month period before denunciation took effect under Article 71 of the Convention.  

38. The legal effects of a contracting state’s denunciation of the ICSID Convention are outlined 

by Articles 71 and 72 of the Convention. Article 71 provides that: 

 ‘Any Contracting State may denounce this Convention by written notice to the depositary of this 

Convention. The denunciation shall take effect six months after receipt of such notice’ 

39. The requirements for a dispute to be submitted to ICSID are outlined in Article 25(1):  

                                                
33 Respondent’s Response to the Request for Arbitration, Para. 5 
 
34 SUF, Para. 24 
 
35 Respondent’s Response to the Request for Arbitration, Para. 5 
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‘The jurisdiction of the Centre shall extend to any legal dispute arising directly out of an 

investment, between a Contracting State … and a national of another Contracting State, which 

the parties to the dispute consent in writing to submit to the Centre.’ 

40. The number of ICSID Arbitrations commenced through BITs demonstrate that it is 

uncontroversial that the commitment by a State in a BIT can be considered ‘consent’ within 

the meaning of Article 25(1), which can be complemented by the national providing its own 

consent through the initiation of arbitration proceedings. In order to demonstrate therefore that 

the Tribunal does not have jurisdiction over this dispute, Respondent must prove either that 

the notice of denunciation alone severs its obligation to accept ICSID Arbitration under the 

BIT, or that Article 72 limits Article 71 with the effect of depriving investors of the right to 

bring claims under BITs during the six-month period before denunciation takes effect.  

41. Claimants submit that neither of the above interpretations accurately reflects the legal situation 

at hand. Once Claimants submitted their Request for Arbitration within the six-month window 

provided for in Article 71, they successfully expressed their consent and initiated the 

arbitration process while Respondent was a contracting state, notwithstanding the fact that 

registration took place after denunciation became effective (2.1.1). This meant that the 

requirement under Article 25(1) for the consent of the ‘parties’ was satisfied. Respondent’s 

notice of denunciation does not serve to nullify its obligations under the BITs, meaning that 

its ‘offer to arbitrate’ remained open on June 29th (2.1.2). Respondent also cannot rely on 

Article 72 as authority for the proposition that mutual consent pursuant to Article 25(1) is 

required prior to the notice of denunciation. Such a view implies an effect of Article 72 that 

weakens the rights of investors, which is at odds with the clear purpose of the provision to 

strengthen said rights (2.1.3).  

2.1.1: In order to determine whether or not a claim falls within the six-month period under 

Article 71, the key date is the date of submission to arbitration, not the date of registration. 

42. Claimants note that, whilst the Request for Arbitration was submitted within the six-month 

interim period before denunciation takes effect under Article 71, the Centre did not register 

the request until after the six-month period had elapsed.  
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43. It has previously been argued in ICSID proceedings that any claim needs to be registered 

within the six-month period to be covered by Article 71.36 This argument has however been 

consistently rejected by tribunals. Given that the date of registration of a request is very much 

dependent on the administrative capabilities of the Centre, it would be unjust to prejudice a 

claimant’s rights on the basis of a delay in registration over which it had no control.37 It is 

therefore clear that in this case, Claimants’ consent in the form of the Request for Arbitration 

was delivered in good time to be valid under Article 71.  

2.1.2: Respondent’s denunciation of the Convention cannot be considered as a valid revocation 

of its agreement to arbitrate under Article 9 of the BITs 

44. Article 9 of the BITs deals with the potential submission of disputes to arbitration. It provides 

that disputes between nationals and states in relation to the BITs shall be submitted to ICSID 

Arbitration at the request of the national concerned (9(1)). Article 9(3) goes further in 

classifying this commitment as ‘unconditional consent … to international arbitration in 

accordance with (Article 9(1))’. 

45. In light of this unequivocal commitment, it is perhaps surprising that in its Response to the 

Request for Arbitration, Respondent chose to deny that any consent had been provided prior 

to the notice of denunciation. It is well-settled that an agreement to submit disputes to ICSID 

under a BIT, combined with the investor’s own consent, will be classed as ‘consent in writing’ 

for the purposes of Article 25(1) of the Convention.38 Even if Respondent’s objection in this 

regard refers to consent to this dispute specifically, there is no need for a further ‘ad-hoc’ 

agreement between the investor and the state to create the required consent for any individual 

proceeding under a BIT.39  

46. Taking into account the above considerations, the more pressing question facing the Tribunal 

is not whether the consent itself is valid for the purposes of ICSID arbitration, but whether 

                                                
36 Argument of Venezuela, Blue Bank Para 87 
 
37 Blue Bank, Para 115; Venoklim, Para 78 
38 Impregilo S.p.A. v. Argentine Republic (ICSID Case No. ARB/07/17), Award, June 21, 2011, Para 108 
 
39 Sempra (II), Para 140 
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Respondent’s denunciation of the ICSID Convention can be considered a revocation of said 

consent.  

47. It has been argued40 that consent to ICSID arbitration under a BIT constitutes only unilateral 

consent to the jurisdiction of the Centre, which is therefore revocable. Such a view reflects the 

‘contract analogy’ framing of consent to ICSID Jurisdiction, whereby anything short of 

perfected consent to arbitration under ICSID between the investor and the host state would 

not produce binding consequences. Under this view, Respondent reserves the right to 

withdraw its consent at any point before perfection. Notice of denunciation could imply such 

a withdrawal of consent.  

48. This view is sometimes justified by reference to the travaux preparatoires of the ICSID 

Convention. In response to a question on whether ‘a general declaration on the part of the 

State in favour of submission of claims to the Centre’ 41 could be unilaterally withdrawn, Mr 

Aron Broches replied that the general statement could only be binding if accepted by the 

investor42. 

49. Whilst Claimants do not dispute the validity of invoking the travaux preparatoires where the 

interpretation of a treaty is uncertain,43 Mr Broches’ answer did not address the concept of a 

BIT. At the time of the drafting of the Convention, investor-state agreements submitting 

disputes to ICSID were primarily concluded through direct contracts or concession 

agreements.44 A unilateral ‘general statement’ by a state would therefore be revoked by 

implication following a denunciation of the Convention, as it is not underpinned by any 

binding obligations.  

50. Consent to ICSID arbitration under a BIT by contrast cannot be aptly described as a ‘general 

statement’. As Schreuer has put it ‘a mere offer of consent to ICSID’s jurisdiction may be 

                                                
40 Schreuer (I), Page 253, Para. 389 
 
41 History of the ICSID Convention, Documents Concerning the Origin and the Formulation of the Convention, 
Volume II, Part 2, 1968, 1010, Para. 61 
 
42 Ibid, Para. 62 
 
43 Article 32 VCLT 
 
44 Tietje et al, Page 16 
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withdrawn at any time, unless, of course, it is irrevocable by its own terms’.45 A BIT should 

be understood in this spirit as ‘irrevocable by its own terms’. Under its provisions, the parties 

have undertaken binding obligations in relation to one another. The BITs in this case remain 

in force46 and Respondent has made no attempt to terminate its obligations under its 

provisions, nor does it appear that such an option is available. An interpretation of the BITs 

that classes them as ‘mere offers’ ignores the very real reciprocal obligations of the 

participating States upon signature.  

51. Therefore, Claimants submit that Respondent can only escape from the obligation to arbitrate 

within the BIT within the six-month period following notice of denunciation by validly 

terminating its obligations under the provisions of the BIT itself. As the BITs remain in force, 

Respondent’s consent therein can be validly complemented by Claimants’ consent in the 

Request for Arbitration, fulfilling the requirement of written consent from both parties under 

Article 25(1) of the Convention. 

 

2.1.3: Article 72 of the ICSID Convention does not impose an earlier deadline for investor 

consent to arbitration than the date that denunciation becomes effective under Article 71 

52. Viewed in isolation, a plain reading of Article 71 endorses the view that Claimants should be 

able to commence arbitration as though Respondent had never issued its notice of 

denunciation in the first place. The provision is unambiguous that denunciation should only 

take effect after six months. 

53. The tribunal in Blue Bank considered this plain reading approach to be sufficient as evidence 

of its own jurisdiction, without having to look into Article 72. To do otherwise would be to 

deny Article 71 ‘effet utile’47, in the sense that the State would escape ICSID jurisdiction as 

though denunciation had taken effect immediately.   

54. The tribunal in Fabrica de Vidrios on the other hand took the view that Article 71 addresses 

the effect of denunciation on the administrative elements of the ICSID Convention, such as 

                                                
45 Schreuer (I), Page 253, Para. 389 
 
46 PO2, Para. 11 
47 Blue Bank, Para. 119 
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participation in the Administrative Council, while Article 72 addresses the consequences of 

denunciation on the jurisdiction of the centre in relation to that State. From this the tribunal 

concluded that Article 72 applied48. The tribunal then went on to interpret Article 72 as 

imposing a deadline for perfected consent to take place at the time when the notice of 

denunciation is received, rather than when said denunciation actually takes effect. As the state 

offer of consent in a BIT cannot be considered ‘perfected consent’, the investor cannot utilise 

the six-month period. 

55. Claimants dispute this view of the meaning of ‘consent’ under Article 72. Claimants also 

submit that the tribunal’s understanding of the scope of Article 72 was flawed. There is no 

evidence within the Convention that Article 71 was intended only to affect the administrative 

aspects of the Convention to the exclusion of all consent-based matters. Had the drafters 

intended this effect, it would have been made clear. Furthermore, the tribunal’s conclusion 

that Article 72 imposes an earlier deadline for perfecting consent than the date of denunciation 

taking effect is openly contradicted by the wording of the provisions themselves. Article 72 

opens by stating that ‘Notice by a Contracting State pursuant to Articles 70 or 71 shall not 

affect the rights and obligations under this Convention … arising out of consent’. Article 72 

is therefore a ‘negative prescription’49 that provides an ‘exception’50 to the general rule under 

Article 71, increasing the capacity of prospective claimants to access the centre. It does not, 

as the tribunal in Fabrica implied, in any way reduce the access that claimants would have 

had under the Convention if Article 71 alone applied.  

56. This interpretation is supported by the discussion that took place in the Travaux Preparatoires 

in relation to Article 72. Mr Broches stated that the intention of Article 72 was to ‘make it 

clear that if a State has consented to arbitration … the subsequent denunciation of the 

Convention by that State would not relieve it from its obligation to go to arbitration if a dispute 

arose’51. Article 72 should therefore be interpreted as a provision with the primary purpose of 

extending claimants’ rights to ICSID arbitration. The reference to ‘before such notice  

                                                
48 Fabrica de Vidrios, Paras. 267-270 
 
49 Garibaldi, Page 259 
 
50 Ibid 
 
51 History of the ICSID Convention, Page 1009, Para. 54 
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57.  Any interpretation that interprets Article 72 as denying Claimants their right to initiate ICSID 

arbitration during the six-month period runs contrary to both the negative formulation of the 

Article and its purpose.  

58. Claimants therefore submit that the Tribunal should acknowledge its jurisdiction in its case, 

on the basis that both Respondent and Claimants’ consent was present at the time that the 

dispute was initiated.  

PART 3: JURISDICTION (MULTIPARTY ARBITRATION) 

59. Claimants seek to proceed with multiparty arbitration in submitting a joint claim in the 

Request for Arbitration52, filed pursuant to Article 36 of the ICSID Convention. Claimants 

submit that Respondent’s two prongs of objection53; that they did not consent to multiparty 

arbitration (3.1), and that there are insufficient legal and factual grounds (factual similarity) 

in the claims to warrant a multiparty arbitration (3.2), do not accord with recent case law.  

60. In relation to consent to multiparty arbitration, Respondent is misdirected on two grounds. 

First, consent to multiparty arbitration is implied by Article 9(1) of the BITs, which consents 

to ICSID arbitration. The ICSID framework does not expressly address multiparty arbitration 

yet it has been resolutely accepted in ICSID case law – the silence has not been interpreted as 

precluding multiparty arbitration, but rather allowing it. (3.1.1). Second, consent to multiparty 

arbitration is not precluded by the wording of Article 25(1) of the ICSID Convention, which 

governs the extent of the jurisdiction of ICSID or the BITs. The interpretation of this Article 

has been analysed by several tribunals, and thus will be dealt separately (3.1.2). Third, specific 

consent to multiparty arbitration is not required (3.1.3). 

61. With respect to the question of sufficient legal and factual grounds for multiparty arbitration, 

Claimants submit that it does not matter that the claims are based on two separate BITs (3.2.1). 

Second, if the Tribunal finds that a legal and factual ground for multiparty claims is required, 

said links between the claims are deep enough to allow multiparty arbitration (3.2.2). 

                                                
52 Claimants’ Request  
 
53 Response to the Request for Arbitration, Para 7. 



 17 

Submission 3.1: By consenting to ICSID arbitration, Respondent consents to multiparty 

arbitration 

62. ICSID tribunals have consistently refused to deny jurisdiction to claimants for the reason of 

there being more than one claimant. This is evidence by the wealth of disputes containing a 

plurality of claimants in which tribunals have found jurisdiction. Given that multiparty 

arbitration is permitted under the ICSID Convention, the jurisdiction of which Respondent has 

consented to under Article 9 of both BITs, Claimant submits that Respondent has therefore 

consented to multiparty arbitration. If the ICSID Convention is silent as to multiparty 

arbitration, then it is only the terms of the BIT can expressly forbid it. Yet Claimants submit 

that both the BIT and the ICSID Convention are silent, and thus the general acceptance of 

multiparty arbitration should be followed. The reasoning behind this has been outlined in three 

seminal decisions; Alemanni, Abaclat and Ambiente. 

 3.1.1: Both the ICSID framework and the BITs are silent as to whether multiparty arbitration 

is permitted 

63. Firstly, the ICSID arbitration rules are silent as to multiparty arbitration and do not therefore 

expressly preclude it. The tribunal in Abaclat called this silence an “undisputed”54 fact 

amongst tribunals and affirmed its jurisdiction to decide whether multiparty arbitration may 

proceed55, under the power granted to them by Article 44 of the ICSID Convention. 

64. Given that a multitude of ICSID case law accepts multiparty arbitration – by refusing to deny 

jurisdiction based on the claimants’ multiparty nature, Claimants submit that the Tribunal 

follow this thread of case law and allow jurisdiction. For example, firstly, according to the 

ICSID database, there are currently 39 reported concluded cases involving more three or more 

claimants (i.e. of a multiparty nature)56 by virtue of the respective claimants being having “and 

                                                
54 Abaclat, Para 517. 
 
55 Abaclat, Para 547. 
 
56 Accessed on 15/08/2019: (https://icsid.worldbank.org/en/Pages/cases/AdvancedSearch.aspx).  
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others” in the wording of the list of the involved parties. It was also not only in Abaclat, 

Alemanni and Ambiente that the tribunal dismissed objections to multiparty arbitration. 

3.1.2: The wording of the BIT and the ICSID Convention when viewed in context do not 

preclude multiparty arbitration. 

65. It may be contended by Respondent that the reference in Article 25(1) ICSID to “a national of 

[a] Contracting State” limits individual claims to only one national. Tribunals have not 

endorsed such a view. In Ambiente for instance, the use of the singular was not seen by the 

tribunal as restricting the nature of the arising dispute to between a State and only one 

national57, and therefore should not be seen to rule out multiparty arbitrations under the ICSID 

Convention. 

66. The tribunal in Ambiente also pointed to previous cases in which tribunals had decided that 

the use of the singular should not preclude a plurality of claimants filing a multiparty claim.58 

The same contextual approach is taken in Alemanni, where the tribunal with respect to Article 

25(1) ICSID, saw “no reasonable basis for implying into the text as it stands of Article 25(1) 

the additional words ‘but only one [National]’.59 

67. Claimants ask the Tribunal to not read the ICSID Arbitration Rules and BITs in this way, to 

avoid the “sort of lexicographical literalism.”60 deplored by the tribunal in Alemanni. This 

approach fails to interpret both treaties in accordance with Article 31(1) VCLT61. Instead, the 

Tribunal should follow the analysis in Ambiente, where the tribunal takes care to read the 

ICSID Convention in light of its ‘object and purpose’62, in accordance with Article 31(1) 

VCLT. In particular, the interchangeability of singular and plural of nouns, recognised within 

                                                
57 Ambiente, Para 130. 
 
58 These include: Antoine Goetz, para. 89;  
Klöckner; see also Schreuer (I), Art. 25, para. 280 in this regard). 
 
59Alemanni, Para 271. 
 
60 Alemanni, Para 270. 
 
61 VCLT Article 31(1). 
 
62 Ambiente, Para 129. 
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the ICSID Convention by the tribunal in Ambiente63, can also be seen in the BITs. Article 1(b) 

defines “nationals as inter alia “natural persons” (note the plural) and Article 7 refers to 

“nationals…who suffer loss”. It would therefore be inconsistent to use cherry-picked 

provisions within the BITs and the ICSID Convention as definitive proof that multiparty 

arbitration is precluded.  

68. Furthermore, looking to the context in which the ICSID arbitration rules were made, in the 

travaux préparatoires, an expert assumed that multiple Claimants may file a single dispute64 

– this point was accepted by the Tribunal in Ambiente.65 It thus cannot be asserted that 

multiparty arbitration is outside the bounds of what the Respondent could have reasonably 

considered when consenting to ICSID arbitration rules – thus multiparty arbitration sits 

comfortably within the ICSID framework. 

69. Claimants therefore submit that the Tribunal should follow Ambiente approach when 

interpreting the BITs - given the interchangeability of singular and plural, and contextual 

approach mandated by the VCLT, it cannot be claimed that ICSID arbitration and the BITs 

preclude multiparty arbitration.  

3.1.3: Specific consent to multiparty arbitration is neither required under the ICSID Arbitration 

Rules nor in the terms of the BITs. 

70. While Respondent may claim that a specific consent to multiparty arbitration is needed, this 

is neither stated in BIT, ICSID nor is it borne out by case law.  

71. The tribunal in Alemanni, for example, rejects the idea of an extra consent being needed for 

multiparty arbitration. The Tribunal should agree that Article 25(1) ICSID does not affirm “a 

staged process by which some kinds of consent are to be established differently to others”.66 

                                                
63 Ambiente, Para 131. 
 
64 Schreuer (I) , Art. 25, para. 277, referring to Documents Concerning the Origin and the Formulation of the 
Convention on the Settlement of Investment Disputes between States and Nationals of Other States (1968), Vol. II, 
400, 413. 
 
65 Ambiente, Para 132. 
 
66 Alemanni, Para 269. 
 



 20 

72. In fact, following LG and E and others v. Argentine Republic, a multiparty case, the tribunal 

accepts that the “host state…has already given its consent” 67 by merely signing the BIT. 

Claimants thus submit that, according with the tribunal in Alemanni, a general consent, for 

example consenting to ICSID Arbitration through the BIT, is sufficient consent for multiparty 

arbitration. 

Submission 3.2: the homogeneity of Claimants’ individual claims is sufficient to allow for 

multiparty arbitration 

73. Respondent has submitted that there is insufficient legal or factual ground for the Tribunal to 

hear Claimants in a single arbitration, particularly because the two BITs on which Claimants’ 

case is based are distinct from each other68. Claimant first submits that attempts to factually 

differentiate to prevent multiparty arbitration are misguided because following Ambiente, 

there is no need for Claimants to base claim on the same BIT. Second, there is a sufficient 

factual and legal link between the Claimants, given that the circumstances surrounding the 

claims of Tyrea and Kitoa are near identical.  

3.2.1: That Claimants base their case on two BITs is immaterial to the question of allowing 

multiparty arbitration 

74. Claimants accept that, following Abaclat69 and Ambiente70, Tribunals will look to treaty links 

– be it the BITs and the ICSID Convention – to decide on the question of allowing multiparty 

arbitration. 

75. Claimants submit that, particularly as the claims are filed jointly under the same dispute 

resolution framework (the ICSID Convention), it should not be of issue that Claimants operate 

using two separate BITs. Furthermore, the BITs are identical in their provisions, and only 

                                                
67 LG&E (1) para. 73. 
 
68 Respondent’s Response to Claimants’ Request for Arbitration, Para 7. 
 
69 Abaclat, Para 541. 
 
70 Ambiente, Para 161. 
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differ in the identity of one State partied to each BIT. Their identical construction must surely 

therefore be sufficiently homogenous, as wanted by the tribunal in Abaclat.71 

76. Therefore, Claimant submits that it is immaterial that Kitoa and Novanda file a joint claim 

based on two distinct BITs, given that the provisions, and dispute framework under which 

Claimants operate is identical. 

3.2.2: There is sufficient factual similarity to allow for multiparty arbitration 

77. Claimant accepts that Tribunals would hesitate to allow Claimants from totally unrelated 

claimants to file a single joint proceeding. This is affirmed in Ambiente72, and Abaclat73. 

78. Yet we can look back to Ambiente, where the Tribunal decided that the claims of the disputes 

did not have to be intimately linked for multiparty arbitrations to be permitted. 

79. In fact, the tribunal asserted that even “contractually unrelated” claimants merely “with similar 

claims”74 would be allowed, pointing to a history of case law allowing multiparty arbitration 

under ICSID Arbitration Rules75. For example, in Funekotter, the 14 claimants had no 

contractual link to each other in that they were separate commercial enterprises, like 

Friendslook, SpeakUp and Whistler. By contrast, applied to the facts of our case Claimants 

are linked in that they have common shareholders76. If tribunals have in the past allowed a 

plurality of claimants with tenuous links to each other, then Claimants submit it would be 

against the tide of case law to deny jurisdiction to claimants with legal and factual links. 

80. Historically tribunals have upheld jurisdiction to decide joint claims from claimants with only 

remote similarities. The claimants of Bayview were only related in that they had suffered harm 

by the same measures of the Respondent. In Funnekotter, the tribunal assured itself of 

                                                
71 Abaclat, Para 521. 
 
72 Ambiente, Para 153. 
 
73 Abaclat, Para 543. 
 
74 Ambiente 156. 
 
75 Ambiente, Para 157. 
 
76 Procedural Order No. 2, Para 9. 
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jurisdiction in full knowledge that the claimants were connected in the harm they suffered 

from the same measures of the host State. 

81. Applied to this case, Claimants also suffered harm by virtue of measures adopted by the Host 

State. Law No. 0808-L implementing the algorithm restricted and eventually prohibited 

publishing of user content on all three platforms, for example.77 Given that the all three 

claimants are social media companies, and more specifically platforms through which users 

may express opinions and share information, it is natural that the pernicious effect of the 

unilateral measures taken by the Republic of Tyrea will be very similar in nature and intensity.  

82. Even if the Tribunal uses the more detailed test for “homogeneity” as used in Abaclat78, and 

desires a contractual link between Claimants – Kitoa and Novanda are sufficiently factually 

linked. For example, not only are the measures of the host state inflicted on each Claimant the 

same, but also the regulation “promulgated”79 by the host state and the rights derived by the 

treaties in question (by virtue of identical BITs)80 are the same and should not be considered 

separately. 

83. Claimants’ media networks were all active when Tyrea pursued its policy of blocking and 

censorship81, so naturally they were affected by the same measures and legislation. As has 

been explained, Claimants also use BITs identical in all but identity of the parties. The relief 

sought at in the Claimants Request for Arbitration is also the same.82 

84. Thus, the claims against Tyrea are sufficiently linked to proceed with multiparty arbitration. 

PART 4: MERITS 

Submission 4.1: Claimants submit that the Respondent has failed to ensure a fair and 

equitable treatment of the Claimants.  

                                                
77 See Claimants’ Exhibit 2. 
 
78 Abaclat, Para 542. 
 
79 Abaclat, Para 543. 
 
80Abaclat, Para 543. 
 
81 Claimants’ Exhibit 4 and 5. 
82 Claimants Request for Arbitration, Para 184. 
 



 23 

85. Claimants submit that Respondent is in breach of article 3(1) of the applicable BITs. 

86. The fair and equitable standard (FET), ‘in the light of the good faith principle established by 

international law requires the parties not to affect the basic expectations of foreign investors 

to make the investment (part 4.1.1), requires the host state to act with procedural proprietary 

and with due process and not deprive the investors of their investments without compensation 

(part 4.1.2), requires the host state to act in good faith (part 4.1.3).’83  

87. Claimants submit and urge the Tribunal to take into account the sequential and separate 

approach taken by the tribunal in Saluka v Czech Republic, while analysing the FET standard 

and the non-impairment of discrimination standard, the latter standard referring specifically 

to the effect on the operation, management, maintenance, use, enjoyment or disposal of the 

investments.84  

4.1.1 Frustration of Legitimate Expectations 

88. The legitimate expectations of the investors (i.e. Claimants) have been frustrated because the 

host state (i.e. Respondent) has unreasonably modified the legal framework beyond an 

acceptable margin of change by exceeding its normal regulatory powers (part A), has acted 

contrary to the specific commitment given to the investor reasonably relied on by the investors 

(part B)85 and has acted contrary to its conduct at the time of the investment (part C). A lack 

of transparency has also resulted in a frustration of the investor’s legitimate expectations (part 

D).86  

A. Unreasonable modification of the regulatory conduct 

89. Claimants submit that absence of a stabilisation clause, or the right to exercise sovereign 

legislative power to modify a law does not and cannot restrict the ability of the foreign 

                                                
83 Tecmed, paras. 153-157, 163, 165-167, 172-174  

84 Saluka, paras. 460-461.    

85 El Paso, paras. 364, 402 

86 Parkerings, para 331  
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investors to be protected against exactly such modifications of adverse legal effects.87 This 

has been stated by the tribunal in El Paso: 

“It is not a question of whether the legal framework might need to be frozen as it can always 

evolve and be adapted to changing circumstances, but neither is it a question of whether the 

framework can be dispensed with altogether when specific commitments to the contrary have been 

made. The law of foreign investment and its protection has been developed with the specific 

objective of avoiding such adverse legal effects.”88 

90. Claimants submit that the tribunal should weigh in favour of the investor’s legitimate 

expectations against the State’s duty to act in public interest because in the present instance 

Respondent has misused its regulatory powers.89  

91. Claimants submit that the blocking of websites by the second decree giving effect to the new 

media law has gone beyond the threshold of acceptable margin of change as it has completely 

changed the existing regulating law by adding article 51, which was relied on.90   

92. Claimants’ social media platforms had been responsibly facilitating communications and 

operating and contributing to the growth of Tyrea’s economy and were surprised by the 

unforeseeable measure of blocking the Claimants operations.91  

93. Furthermore, pursuant to the first decree No. 0578/201-D, Claimants started developing the 

algorithm, and then despite the slashing of the developing period from 60 to 45 days through 

decree No. 0599/201-D, Claimants continued with the development of the algorithm.92 

Finally, Respondents banned Claimants’ websites even though the first version of the 

algorithm was implemented within the new deadline.  

94. The blocking of websites therefore came as a surprise even more so because after coming out 

of a period of internet censorship and strict government control over the web, Tyrea’s 

                                                
87 El Paso  
 
88 Ibid 
 
89 Saluka, para 306 
 
90 Claimant’s Exhibit 2, P 8, L 294 – 310, SUF, P 48, para 3, 5  
 
91 Request for Arbitration, P 4, para 7. 
92 Request for Arbitration, Para 10,11. 
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government had promised to open the door to the possibilities of the internet and ensure its 

freedom.93  

95. Claimants conclude that Respondent has shown an unreasonable modification of its regulatory 

conduct. 

B. Acted contrary to its specific commitments reasonably relied upon 

96. Claimants submit that the breach of representations made by the host State, which were 

reasonably relied on by Claimants leads to a frustration of its legitimate expectations.94 

Claimants submit that there has been a reiteration of the same type of commitment in different 

types of general statements by the Respondent, the object and purpose of which has given 

Claimants’ a guarantee on which they can justifiably rely.95 

97. Claimants do not disagree that legislations are not amenable. However, on the day of the 

publication of the Media Law, Mr. Anderson, the spokesperson for the Tyrean parliament, in 

his official statement for the press, expressed the Tyrean legislative body’s intention to keep 

in line with the liberalisation trend in Tyrea. More specifically, Mr. Anderson mentioned that 

Tyrean ambassadors in Novanda and Kitoa had been approached to better understand the 

investment climate in Tyrea along with the expectation that the new Media Law would lay 

down the ground for fruitful collaboration with foreign investors (i.e. Claimants') in future.96  

98. Furthermore, Claimant’s submit that since early 2017, all the three social media platforms had 

been specifically developing tailor-made features for the Tyrean public such as 

‘FriendsWatcher’, ‘LifeLive’ which were expected to be launched in 2018 and have now been 

frustrated.97  

99. The precise reason for there being a 60-day time period for implementing the algorithm for 

identifying users, was because of the specific features of Tyrean language and allowing 
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sufficient time for testing.98 Claimants submit that it is the unreasonable introduction of the 

second decree by Respondent’s which is contrary to Claimants reasonable expectations.  

100. Claimants conclude that these specific representations reiterated by Respondent on several 

occasions, have cumulatively given rise to a basic, reasonable and legitimate expectation of 

allowing liberalisation of the internet and less control over media and press.   

C. Contrary to its conduct at the time of the investment 

101.  Claimants submit that even in absence of explicit or implicit representations, legitimate 

expectations can arise depending on the conduct of the State at the time of the investment.99  

102. Claimants submit that the stability of the legal and business environment is directly linked 

to the investor’s justified expectations and such expectations are an important element of fair 

and equitable treatment.100  

103. Claimants submit that the circumstances and the conduct of the state at the time of the 

investment meant no business risks were taken by Claimants and therefore the modification 

of the legislation by Respondent can be deemed as acting contrary to its conduct at time of 

investment. Since there was no civil chaos going on or could have been foreseeable, 

Respondents have breached the stability of the legal and business environment.  

D. Lack of transparency 

104. Claimants submit that transparency is closely related to the legitimate expectations under 

the FET standard and the tribunal under Metalclad held that the “idea of transparency is to 

ensure that all the relevant legal requirements are made for the purpose of successfully 

operating and completing investments. Failing to ensure transparency means there is a lack 

of orderly process and timely action in relation to an investor’s expectations.”101 

                                                
98 SUF P 52, L 1605-1610. 
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105. Claimants submit that lack of transparency and the contradiction in the host State’s 

behaviour has frustrated its expectations. Transparency has been defined as the legal 

framework for investor’s operations is readily apparent and that any decisions affecting the 

investor can be traced to that legal framework.102  

106. Claimants submit that investors are entitled to rely on the representations made by officials 

and it is the ambiguity, instability and uncertainty arising from the contradictory 

representations and acts of the different arms of the host state which has affected the 

assessment of the investors regarding their investments.103 

107. The instability during the short period when the two ordinances were passed made it 

inequitable and unfair for the Claimants to continue complying with the renewed timeline for 

the algorithm. The reason for introducing the second ordinance after the representations made 

by the officials of the Respondent regarding the adequate amount of time needed to develop 

the algorithm was not transparent.104 Similarly, such changes brought about by the ordinances 

and the consequent blocking of the website was contrary to the new media law passed 

previously, resulting in an unreasonably unstable and unreliable environment.  

108. Therefore, the expectation that the laws would be changed in such a drastic manner, 

effectively taking a U-turn from its position at the time of investment concludes that there has 

been a frustration of legitimate expectations.105 

4.1.2 Lack of due process and procedural proprietary 

109. Claimants submit that a lack of fair procedure has resulted in breach of the FET standard. 

It is an elementary requirement of the rule of law and the international law concept of denial 

of justice which has been defined in Azinian as a clear and malicious misapplication of the 

law.106  The failure by the State to notify the investors of its intentions thereby depriving 
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Claimants’ of the opportunity to express their position has been considered as lacking due 

process.107 

110. The Waste Management tribunal has defined a lack of due process as leading to an 

outcome, which offends judicial propriety such as a manifest failure of natural justice in 

judicial proceedings or a complete lack of transparency and candour in administrative 

proceedings.108 Claimants submit that the FET standard had been violated because the 

regulatory authority has failed to notify the claimant of its intentions within a proper 

procedure, thereby depriving it of its opportunity to act accordingly.109 

111. Claimants submit that Respondent has acted with procedural impropriety by introducing 

two different decrees in an arbitrary manner and without due process. This is because 

Claimants were given no opportunity to act in time or even present their side of the case when 

the decision to block their websites was taken in an arbitrary and discriminatory manner.110  

112. In addition, Claimants submit that it is not the failure of the algorithm, but the secret 

decision to block the websites rather than filtering through the algorithm which has led to a 

lack of procedural proprietary.111 In essence the improper working of the algorithm can be 

traced back to the unreasonable and contradictory decision of introducing the second decree 

by The Tyrean government. 

113. Claimants conclude that it is the mismanagement of its administration and lack of proper 

reasoning which has led to a breach of procedural proprietary.    

4.1.3 Lack of good faith  

114. Claimants submit that Respondents have acted in bad faith and have therefore breached the 

requirement which is at the heart of the FET and which permeates the whole approach of 

investor protection.112 
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115. The principle of good faith is defined as the use of legal instruments with a bona fide 

principle113, where the termination of investments is not based on local favouritism or bad 

faith.114  

116. Claimants submit that the second order decreasing the time period for developing the 

algorithm and the consequent blocking of the websites have been taken in bad faith such as 

the local platforms were allowed to operate freely. There was an explicit statement made by 

the Respondents, which clearly shows their favouritism towards local online platforms.115 

117. These measures have further been akin to coercion and harassment when the Claimants 

refused to divulge private information of its clients where investors were forced to accept the 

conditions much less favourable than originally agreed.116 

Conclusion 

118. Claimants conclude that the breach of any of the above-mentioned factors have sufficed 

the frustration of the fair and equitable treatment standard under article 3(1) of the BITs. 

Submission 4.2: Claimants submit that Respondent has breached the non-discriminatory 

treatment standard under article 3.1. 

119. Claimants submit that Respondent has breached article 3.1 which states “Contracting Party 

shall not impair by unreasonable or discriminatory measures, the operation, management, 

maintenance, use, enjoyment, disposal thereof of by those nationals.”  

120. Claimants submit that the existence of the two standards under the applicable BITs is to be 

assessed and analysed separately in accordance with the LG&E tribunal.117 It was stated that 

“characterizing the measures as not arbitrary does not mean that such measures are 

characterized as fair and equitable”118   
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121. Furthermore, as has been stated by the tribunal in CMS that although any measure that 

might involve arbitrariness or discrimination is in itself contrary to fair and equitable 

treatment, the tribunals should not shy away from analysing a separate standard related 

to impairment, especially where such impairment clauses have been drafted.119  

122. The acts will be deemed discriminatory by taking into account the basis of comparison 

between the different investors (sub part 4.2.1) and whether there has been any discriminatory 

intent or effect (sub part 4.2.2).  

A. Basis of Comparison 

123. Claimants submit that any capricious, irrational or absurd differentiation in the treatment 

of different sectors of the economy breaches the non-discriminatory standard.120  

124. It has been held in SD Myers v Canada, that word ‘sector’ has a wide connotation that 

includes economic and business sector.121  

125. Claimants submit that both the national websites, TruthSeeker and Wink were operating 

online platforms and websites. All the online platforms have targeted the same customer 

base.122  

126. In conclusion, Claimants submit that having operating online platforms in both city and 

rural areas of Tyrea satisfies the requirement of operating in the same sector as that of the 

Claimants. 

B. Discriminatory Intent  

127. Claimants submit that either discriminatory intent or effect would suffice.123 More than the 

intent it is the impact of the measure which is the decisive factor.124  
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128. Claimants submit that even though there has been a case by case assessment, the measures 

are still discriminatory according to the customary principles of international law, even if they 

are applicable according to the national laws of Tyrea.125  

Conclusion 

129. Claimants conclude that Respondent is in breach of article 3(1) by frustrating the non- 

discriminatory standard.  

Submission 4.3: The Respondent has expropriated Claimants’ Investment in Violation of 

Article 6 of the BITs 

130. Claimants submit that the Respondent has expropriated Claimants’ investment in violation 

of Article 6 of the BIT, which entitles an investor to protection from “any measures depriving, 

directly or indirectly, nationals of the other Contracting Party of their investments”.  

131. Claimants submit that the Respondent has expropriated Claimants’ investment in violation 

of Article 6 of the BIT, which entitles an investor to protection from “any measures depriving, 

directly or indirectly, nationals of the other Contracting Party of their investments”.  

132. In Metalclad v Mexico126, the tribunal held that expropriation can take place directly or 

indirectly, both involving seizure of the investor’s property which includes tangible and 

intangible property. In Amco, it was held that intangible values such as goodwill and future 

prospects are assets, can also be expropriated.127 Indirect expropriation consists of measures 

that do not involve an overt taking but that effectively neutralize the benefit of the property of 

the foreign owner. 128 To amount to expropriation, the destruction of the investment’s 

economic should be total or close to total.129 In line with the ‘sole effect doctrine’ stated in the 

case of Metaclad v Mexico, it has been established through and affirmed through multiple 
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tribunal decisions that the intent of the government is secondary to or less important than the 

effects of the measures on the investors’ investments.130 Furthermore, the form of measure or 

interference is less important than the reality of their impact.131  

133. The cumulative measures of implementing the TCA ordinances and the consequent 

blocking of websites amount to an indirect expropriation of the Claimant’s investments 

[4.3.1]. The actions of Respondent amount to an unlawful expropriation under the relevant 

BIT [4.3.2]. 

4.3.1: Respondent’s Actions Amount to an Expropriation of Claimant’s Investment  

134. Claimant submits that Respondent’s measures constitute an indirect expropriation in 

breach of Article 6 of the BITs, which proscribe the Contracting Parties from directly or 

indirectly expropriating an investment; 

“Neither Contracting Party shall take any measures depriving, directly or indirectly, nationals of 

the other Contracting Party of their investments …” (subject to conditions that will be further 

addressed below” 

135. The execution of the Tyrean Communications Authority’s Ordinances of 28 February, 1 

March and 2 March 2018 respectively (‘TCA Ordinances’) resulted in the subsequent blocking 

of websites. This amounts to an indirect expropriation of Claimants’ investments. 

136. Indirect expropriation occurs when the investor is: 

a. deprived of the economic benefits of its investment;132 or  

b. its legitimate expectations are not met 133;   

c. the measure is permanent in nature,134 
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137. The present case is a glaring example of an indirect expropriation of the Claimants’ 

investment as Respondent’s actions fulfil the aforementioned criteria.  

Claimant is deprived of the economic benefits of its investment 

138. In the present case, it is undisputed that Claimant’s launching of websites constitutes an 

investment under Article 1(a) of the BIT.  

139. The Claimant’s main business in Respondent’s territory was the setting up of websites, 

from which revenue was gained through the sale of advertisement space, promotional content 

etc. 135 This was initiated after the Claimants had exploring Tyrea as a potential expansion 

opportunity after the adoption of the Media Law to incentivise free speech. 136 The blocking 

of Claimant’s websites left Claimants without business in Tyrea and deprived it of its expected 

economic benefit from its investment. 137  

140. As Claimant’s main form of revenue derives from the sale of advertisement space, paid 

subscriptions and promotional content, Claimants’ advertising contracts and paid 

subscriptions to “pro” features of the social networks amount to indirect expropriation by the 

Respondents. 138 These are assets, which provide an economic value via their performances. 

The TCA ordinances have ‘effectively’ made the validity of the advertising contracts void and 

have paused Claimants’ revenue supplied through the paid subscriptions.139 The lost 

opportunity to expand the business has negatively affected the goodwill of the Claimants, 

which implies that there has been an unlawful indirect expropriation of the future prospects 

by Respondents.  

141. The effect of Respondent’s measure has led to expropriation of the investments and capital 

which they would have reaped in the future owing to the reliance on the Respondents 
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assurances of a free economy. The inability of Tyrean citizens to access their accounts has 

rendered the investments by the social media platforms virtually useless despite the legal title. 

142. Therefore, the actions of Respondent indirectly expropriated the Claimants’ investment by 

reducing the value of the investment to zero.  

The Claimant’s legitimate expectations are vitiated  

143. In Thunderbird v Mexico, legitimate expectations relate to the conduct of the contracting 

parties, which create reasonable and justifiable expectations on the part of the investor to rely 

on the other party.  

144. Additionally, according to the tribunal in the Waste Management case, states may also 

expropriate foreign investments by means of measures that interfere with assurances that they 

offered to investors to induce them to invest. The reason being that the state provides certain 

core promises to foreign investors, which motivate the decision to invest. 

145. In the present case, Claimants entered into their investments after Tyrea passed the new 

Media Law in 2013, whereby the new legal framework was reasonably satisfactory for 

investment.140 The statements by Tyrean public figures also strengthened their belief in a 

fruitful cooperation in the future.141 

146. Thus, the aforementioned facts demonstrate that the legitimate expectation of a stable 

regulatory environment had been created. Therefore, change in legal policy regarding Media 

Law such as Law 0808-L, the accumulation of the TCA Ordinances, the subsequent blocking 

of the Claimant’s websites amounted to an expropriation of the Claimant’s legitimate 

expectations.  

The Effects of the TCA Ordinances and Blocking of websites are permanent in nature 

147. As demonstrated by the cases of Tecmed and LG&E, it is important, for the benefit of 

assessing whether an expropriation has occurred, to take into account the duration of a 

governmental measures in affecting the interests of a foreign investor.142 It is generally 
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accepted that only an interference that is permanent143 will constitute an effective 

expropriation.144 

148. In determining the permanence of a measure, a measure will be deemed “permanent” when 

there is no immediate prospect that the owner will be able to resume the enjoyment of his 

property. 145  

149. Applying this to the present facts, the TCA ordinances subject the Claimant’s to penalty 

under Article 117 of the Tyrean Penal Code for failure to comply with the requirements of 

Article 51 bis of the Law on Media and Information as set out in Law No. 0808-L (Amending 

the Law on Media and Information).146 Article 117(ii) states a penalty of “temporary or 

permanent blocking of the relevant Network, depending on the gravity of, and possibility to, 

cure the particular transgression” will be imposed.147 

150. Furthermore, the relevant TCA ordinances states “implements the immediate blocking of 

the following social network for breach of Article 51 bis of the Law on Media and 

Communications of the Republic of Tyrea, pending further notice” (emphasis added).148 It 

makes no mention of the possibilities or conditions in which the penalty may be lifted. Thus, 

the actions of the Respondent caused a permanent deprivation of the expected economic 

benefits of the investment that is tantamount to expropriation.  

4.3.2: The Expropriation is Unlawful under Article 6 of the BIT  

151. The Claimants submit that the expropriation is unlawful and does not satisfy the 

requirements of the applicable BIT.  
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152. For an expropriation to be lawful, the relevant BIT sets out three conditions for an 

expropriation to be considered legal: 

a. the measures are taken in the public interest and under due process of law;  

b.  the measures are not discriminatory or contrary to any undertaking which the former 

Contracting Party may have given;  

c. the measures are accompanied by provision for the payment of just compensation. 

Such compensation shall represent the genuine value of the investments affected and 

shall, in order to be effective for the claimants, be paid and made transferable, without 

undue delay, to the country designated by the claimants concerned and in the currency 

of the country of which the claimants are nationals or in any freely convertible 

currency accepted by the claimants.  

153. The phrasing of Article 6 is clear, the absence of any of the three conditions will lead to 

the expropriation being considered unlawful. It is clear that the measures in which the 

Respondent has taken have violated all the aforementioned conditions, making the measures 

unlawful. This goes in line with the general requirements contained in BITs. In order to be 

lawful, an expropriation must be (a) for a public purpose, (b) non-discriminatory, (c) in 

accordance with due process, and (d) upon payment of prompt, adequate, and effective 

compensation.149 

The Respondent’s actions were not in pursuance with public interest or under due process of law 

154. The Claimant submits that the measures cannot be said to be taken in the public interest as 

they are neither proportional nor under the due process of law.  

155. The Claimants were given no notice either about the websites being blocked and about the 

second TCA ordinance being passed out after the Claimants had already taken action on the 

first order. 150 The actions taken by the Respondent was neither necessary as the clash between 

the two communities is still ongoing and such measure has done nothing to subside it.  General 
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de-escalation of tensions have only come about from the violent clash that took place   in the 

capital, Takodana, and the tensions in the country’s rural areas remains relatively unchanged. 

The actions have neither been suitable as the blocking of the websites were done as a result of 

the incompliance of the second TCA order. The ineffective algorithm was a consequence of 

the Respondent’s on mismanagement of curbing the turmoil with its physical forces and the 

shortening of the timeline for developing the algorithm.151 

156. In this case, the TCA ordinances and subsequent blocking of the Claimant’s websites do 

not serve the Respondent’s cited public interest purpose of preventing dissipation of terrorist 

propaganda, rather only dissipation of terrorist propaganda on the Claimants websites whilst 

failing to recognise the contribution of domestic websites which also facilitate similar 

distribution of extremist content.  

157. The Respondent did everything in its power to tailor the access to the internet according to 

its needs and interests on the pretext of the on-going turmoil in the country. It ultimately chose 

to completely get rid of those international platforms that freely entertained all voices, anti-

government or not, while conveniently sparing a state-made platform from the same fate. 

The Respondent’s measures are discriminatory  

158. Claimants submit that the measures taken by the Respondent are discriminatory and 

contrary to its obligations and therefore in breach of the relevant BIT as Article 6(2) entitles 

an investor to non-discriminatory treatment with respect to expropriation. 

159. When determining whether a measure is discriminatory, consideration must be given to the 

effect of the measure. As laid out in LG & Energy Cooperation v Argentine Republic, 

generally if the measure results in treatment that is different to that afforded to other investors 

in a similar situation, where there appears no reasonable basis for differentiation, the measure 

is discriminatory. The test requires that the effect of a measure be ‘capricious, irrational or 

absurd differentiation’152 in the treatment of different sectors of the economy in ‘like 

circumstances’.153 
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160. In the present case, the Respondent did not block all social networks of the same type active 

in its territory, but only those of Claimants, conduct that does not conform with the provisions 

of the respective BITs invoked in the Request for Arbitration.154 Despite the negative impact 

that this change had on the Claimants’ efforts to develop the algorithm, Claimants continued 

to work in order to meet the new deadline.155 

161. Although a first version of the algorithm was ready and implemented within the new 

deadline, Respondent proceeded with the blocking of Claimants’ social media platforms.156  

The measures are not accompanied by provision of just compensation 

162. Furthermore, it is stated in Article 6 that the expropriation, to be considered lawful, should 

be accompanied by provision for the payment of just compensation.  

163. Upon close examination of the facts, there has been no tangible effort from Respondent’s 

part to provide just compensation for expropriating Claimants’ investment. The TCA 

ordinances and the subsequent banning of the websites come with no provision of 

compensation or intention to compensate.157 

164. Thus, not only has the Respondent expropriated Claimants’ investments, it has done so 

unlawfully. 

PART 5: DAMAGES 

165. Claimants claim damages in three categories. Direct damages (hereafter known as 

Category 1), lost profits in Tyrea (hereafter known as Category 2) and lost expansion profits 

in neighbouring states (hereafter known as Category 3). Respondent has accepted the validity 

of Category 1 damages158 but contests Categories 2 and 3.  
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Submission 5.1: Damages claimed are not speculative 

5.1.1: As a matter of causation, Respondent can be said to have caused the damage claimed in 

both Category 2 and Category 3. The claims in this regard are not speculative.   

166. Claimant accepts that in order to claim damages under international law, it must first be 

established that the breaching party’s acts caused the relevant damage claimed.  

167. With regards to Category 2, it is submitted that Respondent’s blocking of Claimants’ social 

media sites led directly to their eventual decision to wind down operations in the country, and 

the subsequent loss of profits. Respondents’ actions made it impossible for Claimants to 

operate in the country, and as such left them with no choice but to close their businesses. This 

was the direct cause of the lost profits for 2018. Claimant submits that the projections provided 

to the Tribunal and quantified by Mr Alonzo, are very much in line with Claimants’ rapid 

growth in the country. Furthermore, Claimants have chosen only to claim for the year 2018, 

allowing for increased confidence in the accuracy of the projections. It is well-settled that the 

mere fact that damages cannot be settled with absolute certainty is no reason not to award 

damages at all159. Damages will rarely be established with scientific certainty160, meaning that 

the Tribunal should accept internal company projections of profit as the most accurate 

indication of appropriate quantification.  

168. With regards to Category 3, Respondent’s blocking of Claimants’ operations caused the 

breakdown in talks for market expansion161. Based on Claimants’ projections, this expansion 

would have been highly profitable162. The fact that it was the governments of Alcadia and 

Larnacia that took the final decision to withdraw from talks does not constitute a break in the 

chain of causation.  
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169. ICSID Tribunals have previously held that transitive links in a causal chain will be valid, 

as long as the alleged breach remains the efficient cause163. Other international tribunals have 

also upheld the principle that the mere fact of intermediate links in the chain of causation is 

not enough to excuse the illegal actions of states164. Furthermore, the likelihood that the action 

did in fact cause the damage at hand needs to be established not as a matter of certainty, but 

as a matter of probability.165  

170. Given that talks were progressing well, and given Claimants’ record of profitability in 

Tyrea and other states where new branches have been set up166, it is submitted that but for 

Respondents’ illegal actions it is probable that Claimants would have set up profitable 

operations in Alcadia and Larnacia. As such, causation is established and damages are not 

speculative.    

Submission 5.2: The DCF method is the appropriate method of damage calculation  

5.2.1: In the event that the Tribunal finds a violation of Article 3 of the Tyrea-Novanda and 

Tyrea-Kitoa BITs, or finds that an illegal expropriation has taken under Article 6, the principles 

from the Factory at Chorzow are applicable. Claimant should therefore be compensated in line 

with the fair market value of the relevant investments, the collapse of which Respondent is 

responsible for.  

171. With regards to breaches of the FET standard in Article 3 of the BIT and illegal 

expropriations under Article 6 of the BIT, there is no agreed compensation standard for the 

Tribunal to follow within the Treaty itself. Claimants submit that, in the event that this 

Tribunal finds an illegal act by Respondent either by breach of Article 3 or illegal 

expropriation under Article 6, the appropriate standard is that of Fair Market Value in line 

with the decision in The Factory at Chorzow167. 
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172. The leading case concerning quantification of damages caused by states’ illegal actions is 

The Factory at Chorzów. The main reparation principle arising out of that case was that: 

‘reparation must, as far as possible, wipe all the consequences of the illegal act and re-establish 

the situation which would, in all probability, have existed if that act had not been committed’168 

173. The principle has been ‘energized’169, by Article 31 of the ILC Draft Articles on the 

Responsibility of States for internationally wrong acts, which states: 

‘The responsible State is under an obligation to make full reparation for the injury caused by the 

internationally wrongful act’ 

174. ICSID Tribunals have been willing to apply both the principle in customary international 

law reflected in The Factory at Chorzów and the ILC Articles to breaches of an FET 

standard170 and illegal expropriations171, where a BIT is silent on relevant compensation 

standards. In order to meet the full reparatory threshold set by this standard, it is submitted 

that the lost profits calculations applied to both Claimants’ operations in Tyrea and the 

prospective operations in Alcadia and Larnacia are appropriate.  These reflect the fair market 

value of the relevant concerns, the failure of which is a result of Respondent’s action.  

5.2.2: In the event that the Tribunal only finds a legal expropriation under Article 6, fair market 

value is the correct damages standard to be applied to the relevant claim 

175. In the event that the Tribunal finds that Respondent’s only breach of the BIT was a legal 

expropriation under Article 6, Claimants submit that Fair Market Value is nonetheless the 

appropriate valuation mechanism. Article 6 allows for compensation to be paid in line with 

the ‘genuine value’ of the relevant investment. ICSID Tribunals have consistently interpreted 
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‘genuine value’ to be equivalent to Fair Market Value.172 As such, if necessary, the Tribunal 

should approach valuation under Article 6 from this standpoint.  

176. Claimants accept however that if the Tribunal limits its findings to legal expropriation, the 

claim for lost profits in neighbouring states becomes invalid, on ground of Article 6’s 

limitation of compensation to the investment directly affected, rather than to all consequences 

of the breach.  

Submission 5.2.3: The ‘sunken costs approach’ proposed by the Respondent as a method of 

damages valuation is both a poor measure of fair market value in this case, and is inconsistent 

with the principles from Chorzow.  

177. Respondent has provided an expert report, authored by Magdalena Di Marco, that suggests 

a sunken costs approach to damages quantification. Claimants submit that this approach is 

manifestly inappropriate for the present valuation task. 

178. For illegal acts of states, as expressed above (203), international law requires that the 

breaching state wipe out the consequences of the illegal act where restitution is not possible. 

By definition, a sunken costs approach does not seek to re-establish the situation which would 

have existed in the absence of the illegal act, instead preferring to restore an investor to the 

situation that would have existed had the investment itself not taken place.  

179. It is clear that, with respect to both Claimants’ projects in Tyrea and in neighbouring states, 

that such a methodology fails to undo the consequences of the relevant illegal act. In Tyrea, 

Claimants were operating highly profitable businesses that were producing revenues well in 

excess of the costs invested. There is every reason to suggest that Claimants would have been 

able to produce a similar result in neighbouring states where talks were progressing 

successfully.  

180. The ability of Claimants to generate profits well in excess of costs also makes sunken costs 

a poor measure of Fair Market Value. The ‘internationally recognized definition’173 of Fair 

Market Value is as follows: 
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“the price, expressed in terms of cash equivalents, at which property would change hands between 

a hypothetical willing and able buyer and a hypothetical willing and able seller, acting at arms 

length in an open and unrestricted market, when neither is under any compulsion to buy or sell 

and when both have reasonable knowledge of the relevant facts’ 

181. It is absurd to suggest that Claimants’ operations in Tyrea were worth only the sum of 

amounts invested at the time of expropriation. Such a methodology would lead to a total 

valuation lower than Claimants’ profit in a single year of operation. Claimants note that 

Respondent has not even bothered to include costs incurred in the expansion process as part 

of the compensation package. Here also, the prospect of access to a new market without 

competition combined with Claimants’ expertise in market expansion justifies a valuation well 

in excess of that reflected by costs-incurred.  

182. As such, the sunken costs method is inappropriate as a method of damages quantification 

in this case.  

Submission 5.2.4: The Discounted Cash Flow (DCF) Method is the appropriate measure of 

damages for both the lost profits in Tyrea, and the lost profits in neighbouring countries.  

183. Claimants submit that the Discounted Cash Flow (DCF) Method should be the applicable 

damages measure in this case, for both Category 2 and Category 3 damages. The DCF Method 

is one of the most popular methods for company valuation, with its methods ‘universally 

adopted, including by numerous arbitral tribunals, as an appropriate method for valuing 

business assets’174. 

184. DCF is accepted where the prospect of future income streams is established with sufficient 

certainty. It is submitted that both in the case of Category 2 and Category 3, future profitability 

can be established with sufficient certainty to warrant the application of the DCF method. 

5.2.5: The DCF Method is appropriate for the calculation of Category 2 damages  

185. With regards to Category 2 (Lost Profits in Tyrea), Claimants are undoubtedly going 

concerns with a history of profits over a number of years. While some ICSID Tribunals have 
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rejected the use of the DCF method where Claimants have never made a profit175, that concern 

does not apply in this case. Claimants can rely on three years of business operation to inform 

future projections, meaning that the DCF calculation can proceed with sufficient confidence 

in the relevant data used.  

5.2.6: The DCF Method is appropriate for the calculation of Category 3 damages 

186. With regards to Category 3, it is submitted that despite Claimants’ business in neighbouring 

states never reaching operation, a DCF valuation is not prohibitively speculative. ICSID 

Tribunals have acknowledged176 that the absence of a real going concern is not terminal with 

regards to the appropriateness of a DCF analysis. As the Tribunal in Compania de Aguas put 

it; 

‘The Tribunal also recognises that in an appropriate case, a claimant might be able to establish 

the likelihood of lost profits with sufficient certainty even in the absence of a genuine going 

concern. For example, a claimant might be able to establish clearly than an investment, such as 

a concession, would have been profitable by presenting sufficient evidence of its expertise and 

proven record of profitability of concessions it (or indeed others) had operated in similar 

circumstances’.177 

187. As such, the important test for any Claimant is to prove that their venture would have been 

profitable. This can be achieved, even if the relevant venture had not yet come to fruition at 

the time of the breach.  

188. Claimants submit that FriendsLook, Whistler and SpeakUp have a recognised and 

consistent record of success in their field. New projects both in developing countries similar 

to Alcadia and Larnacia, as well as projects in developed countries, have seen consistent 

success. Considering therefore that Claimants possess considerable expertise in their field, and 

would have been able to exploit a market without significant competition, a DCF calculation 

is appropriate as a measure of Fair Market Value. It is certainly more appropriate than the 
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sunken costs approach, which fails to take into account the potential increased profitability of 

the investment which Claimants’ expertise permits.   

5.2.7: Respondent’s objections to the discount do not prevent the application of the DCF Method 

189. Claimants note the objections raised both by the Respondent and the expert for the 

Respondent on the subject of the discount rate. Claimants submit that the question of the 

discount rate is a matter for the Tribunal for ‘Stage 2’ of the proceedings which pursuant to 

Procedural Order 1 will address the quantum of damages. The mere fact that Respondent 

disagrees with the rate itself is not an argument to disregard the DCF method, as tribunals can 

and often have adjusted the discount rate themselves where it was considered inappropriate. 

Claimants disagree with the assertion made by Ms Dimarco in the expert report that instability 

in Tyrea makes it ‘hard to safely calculate a meaningful country risk premium’. The frequent 

use of the DCF Method by tribunals adjudicating cases involving Venezuela and Argentina, 

countries notorious for financial instability, proves that instability is not a disqualifying factor 

for the use of DCF.  

190. In conclusion to Part 5, Claimants submit that the damages claimed are not speculative and 

that the DCF Method is the appropriate method of calculation in this case.  

 

 

 

 

PRAYER FOR RELIEF 

For the foregoing reasons, Claimants request the Tribunal to find that: 

1. Respondent’s request for provisional measures should not be granted; 

2. The Tribunal’s jurisdiction is not undermined by Respondent’s denunciation of the ICSID 

Convention; 

3. The Tribunal has jurisdiction to hear multiparty claims; 
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4. Respondent has breached Articles 3(1) and 6 of the BITs; 

5. The damages claimed are not speculative and are correctly calculated using the lost profits/ 

DCF Method, the specifics of which are to be finalised at the quantum stage of the 

proceedings. 

    

   

 

 

 

 

 


