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1. STATEMENT OF FACTS 

2. On 28 March 2000, Respondent signed BIT with the Federation of Novanda (the “Tyrea-

Novanda BIT”) and on 20 January 2001 the BIT with the Union of Kitoa (the “Tyrea-

Kitoa BIT”). The Tyrea-Novanda BIT and the Tyrea-Kitoa BIT were ratified on 10 

September 2000 and 25 May 2001, respectively. Respondent also acceded to the ICSID 

Convention on 15 December 2000. Novanda and Kitoa had acceded to the ICSID 

Convention in January and October 1995, respectively.
1
 

3. Respondent passed the new Law on Media and Information No. 1125-L dated 10 

September 2013, liberalising the Internet and loosening its control over the media and the 

press. 

4. After the adoption of the Media Law Claimants Platforms -FriendsLook, Whistler and 

SpeakUp- created their local branch in Tyrea and launched the Tyrean version of their 

website in 2015.
2
 Within months of their launch in 2015, Claimants Platforms became a 

tremendous success in Tyrea, gaining millions.
3
 Since the very beginning of their 

operations in Tyrea, the Claimants’ platforms have been responsibly facilitating 

communications in Tyrea, as well as contributing to the growth of the Tyrean economy.
4
 

5. Tyrean political and social activists which had previously been struggling to make their 

view known to the wide audiences due to strict state supervision of the media in Tyrea, 

started using Claimants platforms for broadcasting information to millions of local users.
5
 

6. In December 2017, Respondent started to make public statements alleging that its 

inability to control ethnic  tension  within  its  own  territory  was  partly  caused  through  

the  perpetrators’  use  of  the Claimants’ platforms.
6
 However, Claimants Platforms were 

not the only platforms used by the radicalists. For instance, Wink, and TruthSeeker, a 

local messenger application, widely popular, was also swamped with messages hate 

speech. 

                                                           
1
 Uncontested fact, para. 2 &3. 

2
 Uncontested fact, 6. 

3
 Uncontested fact, 10. 

4
 Claimants Request for Arbitration, para. 7. 

5
 Uncontested fact, 12. 

6
 Claimants Request for Arbitration, para. 7. 
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7. Respondent then enacted Law No. 0808-L dated 12 January 2018
7
 which  provided  that  

social  networks operating in Tyrea should develop and implement an algorithm in order 

to filter potentially prejudicial content, and to provide access to users’ personal details 

and messaging.  

8. In view of Law No. 0808-L, the Claimants immediately took action to stop such incidents 

and promptly collaborated with Respondent’s authorities in order to create an algorithm 

that would further improve the Claimants’ ability to detect and block hate speech. In fact, 

pursuant to Decree No. 0578/201-D, Respondent granted the Claimants a period of 60 

days for the development and implementation of the algorithm. 

9. Thirty days into this period and without prior notice and contrary to the original 

announcement relied on by the Claimants, Respondent slashed the 60-day period to 45 

days by way of Decree No. 135 0599/201-D dated 11 February 2018
8
. Despite the 

negative impact that this change had on the Claimants efforts to develop the algorithm, 

the Claimants continued to work in order to meet the new deadline. 

10. Although a first version of the algorithm was ready and implemented within the new 

deadline, Respondent proceeded with the blocking of the Claimants’ social media 

platforms.
9
 This came as a major surprise as respondent did not block all social networks 

of the same type active in its territory, but only those of the Claimants. 

11. By virtue of Respondent’s measure, the Claimants were deprived of significant assets, 

including their ability to generate revenue.
10

 With loss of hope over the lifting of 

blockage, Claimants wound down their operations in Tyrea in the second half of April 

2018.
11

 

12. Considering the unprecedented nature of their claims and the similarity of their positions, 

Claimants on 29 June 2018, submitted their request for arbitration to the ICSID 

Secretariat.
12

 

 

                                                           
7
 Claimants’ Exhibit 1 and 2.  

8
 Claimants’ Exhibit 3. 

9
 Claimants’ Exhibit  4 & 5. 

10
 Claimants Request, para. 14 

11
 Proceural Order No. 2, para. 12. 

12
 Uncontested fact, 24. 
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Arguments 

1. Provisional measures 

1.1. Requirements for Granting Provisional Measures  

13 It is well established uncontested common understanding of the ICSID Tribunals 

jurisprudence that provisional measures are extraordinary measures not to be granted 

lightly.
13

 As can be derived from Article 47 of the ICSID Convention and Rule 39(1), and 

practices of ICSID Tribunals, the provisional measures are exceptional in nature and 

should only be granted in situations of absolute necessity and urgency, in order to 

protect rights that could, absent these measures, be definitely lost.
14

 Several ICSID 

tribunals have confirmed that those circumstances have to be such that the applicant 

cannot await the outcome of the decision on the merits (urgency)
15

 and that the measures 

are necessary to protect an existing right
16

 and to avoid irreparable harm (necessity).
17

 

13. It is well-established that the requesting party has the burden of showing why the 

requested provisional measures are necessary and should be ordered by the Tribunal. In 

particular, the party requesting provisional measures must demonstrate that, if the 

requested measures are not granted, there is a material risk of irreparable harm.
18

 In 

addition, the harm alleged by the requesting party must not be purely hypothetical or 

theoretical. As the tribunal in Occidental case rightly noted, provisional measures are not 

meant to protect against any potential or hypothetical harm susceptible to result from 

uncertain actions. Rather, they are meant to protect the requesting party’s existing right 

from imminent harm.
19

 Providing provisional measures are justified to prevent 

irreparable prejudice to the rights which are the subject of the dispute.
20

 Therefore to 

provide the basis for the grant of provisional measures, the right that the Claimants seek 

to protect should not be collateral to the dispute, but there must be a link between the 

                                                           
13

 Plama v. Bulgaria, para. 38. 
14

 Occidental v. Ecuador, para. 59. 
15

 C. Schreuer, ICSID Commentary, p. 775. 
16

 Ethyan v. Pakistan, para. 118. 
17

 Occidental v. Ecuador, para. 59. 
18

 PNG v. Papua New Guinea, para. 109. 
19

 Occidental v. Ecuador, para.  89. 
20

 Pulp Mills case, para. 31–32; Great Belt case, para. 23. 
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provisional measures requested and the dispute brought before the Arbitral Tribunal.
21

 In 

this regard in the Maffezini case, the tribunal has elaborated on the meaning of an 

existing right: 

14. “Rule 39(1) specifies that at party may request ‘… provisional measures for the 

preservation of its rights …’ The use of the present tense implies that such rights must 

exist at the time of the request, must not be hypothetical, nor are ones to be created in the 

future.
22

 Claimants submit that this definition will be helpful to solve the case under 

discussion here. 

15. In addition, tribunals commonly hold that a decision on provisional measures cannot pre-

judge the merits of the case.
23

 

16. To sum up while it is not necessary in this case to set out the test that would apply in all 

cases of requests for provisional measures, it is necessary to ascertain what test is 

appropriate in the circumstances of a case, such as this, thus Claimants identify three 

standards as a basis for the issue of provisional measures for the instant case. They are (1) 

prima facie establishment of the case, (2) urgency and (3) necessity.
24

 

17. Claimants submit that Respondent’s request for provisional measures must fail because it 

meets none of these requirements. 

 

1.2. Claimants Submit that there is no media campaign against the Respondent 

18. Claimants submit that, they does not waged are not waging and have no intention of 

waging any media campaign. 

19. Respondent alleged that, Claimants have waged and are waging media campaign against 

it. In this regard the Respondent alleged the following as the evidence; they are:- 

sponsored content in the Friends Look platform version outside Tyrea;, extract of 14 

news articles;, “The Global Herald” publication;, publication of case materials in the 

digital newspaper international-news.com; and miss-use of the same by other Media; 

Claimants engaging in lobbyists to pressure Tyrean authorities to revoke the measure by 

                                                           
21

 Cemex V. Venezuela, para. 59. 
22

 Emilio v. Spain, ICSID, para. 12-13. 
23

 PNG v. Papua New Guinea, para. 110. 
24

 Sergei Paushok v. Mongolia, Para. 45. 
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targeting online accounts of individuals responsible for making decisions important and 

the other. 

20. From among extracts provided by the Respondent Claimants accept only “The Global 

Herald” publication of Request for Arbitration
25

 and deny the rest of Respondents extract. 

When it comes to the publication of Request for arbitration in “The Global Herald”, as 

established as established in Amco v. Indonesia and several other cases there is no 

general rule imposing a duty on the parties and prohibiting them from disclosing their 

case in public.
26

 As a general matter, Claimants emphasize that there exists no duty of 

confidentiality in ICSID arbitration, as recognized in Biwater case.
27

 While parties are 

free to agree on restrictions to the publication of their pleadings, there is no such 

agreement in this case, thus, Claimants are fully entitled to publish their Memorial.  

21. Claimants insist that the “Request for arbitration” relies on what are mostly public facts 

to describe the narrative of this dispute at a high level and explains how this narrative 

gives rise to the breach of Respondent’s obligations under Tyrea-Novanda BIT and 

Tyrea-Kitoa BIT (hereinafter, BITs ) and international law. It does not “portray 

Respondent as an oppressor of free speech and does not paint a distorted picture of the 

dispute”
28

. Far from seeking to publish Arbitration Documents as defined by Respondent 

to unleash a media campaign, Claimants have taken a reasonable approach.   

22. The purpose of Claimants publication of Request for Arbitration is to inform Claimants’ 

current and potential shareholders, their customers and other parties with an interest in 

the issues at stake in the arbitration of the status of the arbitration and the Claimants' 

position therein. Claimants note that in Loewen case, the tribunal explained that imposing 

restriction would “deprive the public of knowledge and information concerning 

dispute.”
29

 Claimants deny publication of any other Document of Arbitration. Moreover, 

Claimants deny issuance of any negative information by its public relations experts and 

promotion, stimulation, or instigation of the publication of propaganda. 

                                                           
25

 Respondent's Request for Provisional Measures, para. 4. 
26

 Churchill v. Indonesia, para. 46. 
27

  World Duty Free v. Kenya, para. 16. 
28

 Respondent's Request for Provisional Measures, para. 4. 
29

 Loewen v. United States, para. 26. 
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23. Claimants submit that the evidence of so-called media campaign is confined to a total of 

fourteen news articles over the course of fourteen months
30

 and some other media 

publications. Except publication in the “The Global Herald”, which is accurate and 

supported by evidence, Claimants submit that, contents of the  other articles are not 

disclosed by Claimants and provide no basis for the proposition that Claimants are 

waging a media campaign. 

24. Claimants submit that, the so called media outlets are independent news media, are not 

owned by the Claimants and are not under Claimants’ direction and control. Thus 

Claimants does not have any authority to require them to publish or not to publish any 

information. Therefore, Claimants should not be condemned for something over which 

they do not have any authority.  

25. Claimants submit that since Respondent’s measure is contrary to international law and 

suppression of freedom of expression the dispute is of interest to a number of audiences 

and has attracted significant public interest. “Following the blocking of the Claimants’ 

websites, a number of international organizations (including some within the Free 

Expression Network), NGOs and activists advocating for freedom of speech publicly 

condemned the measure and sparked discussion around the situation in Tyrea and 

freedom of speech in general”
31

. The existence of considerable public discussion – and 

NGO activism – about this case and widespread interest of international media outlet, is 

reflected in wide press coverage among a variety of international media. Thus, the 

conduct complained of is that of an unrelated third party, not of the Claimants. Therefore, 

the Request is premised on speculation about that third party’s possible future conduct, 

which is a subject on which the Tribunal has no basis for judgment. 

26. In sum, Respondent’s claim that “Claimants have been waging a large-scale aggressive 

media campaign against the Tyrean Government” is clearly hyperbolic and unsupported 

by the evidence. 

 

1.3. The  Application  fails  to  meet  the  requirements  of  Article  47  of  the ICSID 

Convention and Article 39 of ICSID Arbitration Rule. 

                                                           
30

 Respondent's request for provisional measures, para. 1-4. 
31

 Procedural Order No. 3, para. 2. 
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27. As discussed hereinabove, in order for tribunals to grant provisional measures, there are 

cumulative requirements that must be fulfilled. Claimants submit that Respondent have to 

meet a high threshold in order for provisional measures to be granted, and Respondent 

has failed to meet this threshold. Claimants submit that three key questions have to be 

answered in the positive for Respondent’s Application to be granted: the existence of a 

right susceptible of protection; and the satisfaction of necessity and urgency test. 

 

3.1.1. No right susceptible of protection 

28. Respondent submitted that a number of its rights require protection by way of provisional 

measures. Those rights can be summarized as follows: right with respect to the 

preservation of procedural integrity, non aggravation of dispute and the exclusivity of the 

ICSID proceedings. Claimants’ objects to each of Respondent’s specific grounds for 

requesting provisional measures, as described below. 

 

a) With respect to the right to the preservation of Procedural Integrity and non-

aggravation of the dispute 

29. Claimants are mindful that they have a general duty, arising from the principle of good 

faith, not to take any action that may aggravate the dispute or affect the integrity of the 

arbitration that could contravene the fundamental principles of prohibition of unlawful 

attacks on one’s honour and reputation.
32

 But in the instant case the alleged 

circumstances did not amount to aggravation of those disputes and there is no causal link 

between publication and aggravation of the dispute. 

30. Respondent contend that “Claimants have engaged in various actions aimed at 

aggravating the dispute and mischaracterising Tyrea and measures taken by its 

government”
33

. As established hereinabove Claimants submit that there is no large-scale 

aggressive media campaign against the Tyrean Government, and also there is no 

aggravation of the dispute or exacerbation of Respondent’s position or jeopardizing 

Respondent’s rights in this dispute, because the Claimants publication of Request for 

Arbitration extract does not affect the rights in this dispute.  

                                                           
32

 Devincci v. Kazakhstan, para. 115 &154. 
33

 Respondent's request for provisional measures, para, 1. 
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31. Claimants’ Submit that, contrary to Respondent’s allegation, the publication of Claimants 

Request for arbitration extract does not impact on Respondent’s ability to defend the 

dispute or the Tribunal's ability to rule on it. In order to justify provisional measures on 

the ground of aggravation of the underlying dispute, the conduct at issue must be much 

more than merely annoying. There is no evidence that these disclosures have led to 

“increased harassment and interference, or to any harm at all to either party. The ICSID 

Convention and Rules do not regard the provision of truthful information to the public as 

harmful to a party’s legally protected rights. The release of accurate information has not 

hindered the conduct of these proceedings, nor is there any indication that it might in the 

future. 

32. By claiming the international nature of the media outreach, Respondent alleges that the 

“publication may also affect the impartiality of the members of the Tribunal, seriously 

jeopardising its position in this dispute”
34

. In this regard, Claimants submit that there is 

no threat to the integrity of the proceedings. Claimants note that Respondents have 

already presented substantial evidence, including documentation, both in their Request 

for Provisional Measures and in their Memorial on the merits. Claimants submit that 

there is no evidence that the procedural integrity of the proceeding is in any danger. 

Neither the Tribunal’s functioning, nor due process, nor the equal treatment of the parties 

is threatened. Moreover, there is no evidence that Respondent has been or will be 

inhibited from participating fully in this proceeding. 

33. Concerning the allegation made by Respondent according to which it might suffer a 

prejudice from a third-party abuse of information, i.e. “the downgrading of Tyrea with 

regard to freedom of expression by several NGOs, such as Amnesty International and 

Reporters without Borders”
35

 Claimants submit that that third parties may use 

information selectively, and that this is entirely speculative and that even if this would 

happen, there is no reason to deprive the Claimants of their rights. And this is not 

attributable to the Claimants and Claimants does not have duty and authority to monitor 

and correct published information. Moreover none of this has anything to do with 

                                                           
34

 Respondent's request for provisional measures, para. 9. 
35

 Respondent's request for provisional measures, para. 5. 
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procedural integrity of the proceedings or the non-aggravation of the dispute. The 

prejudice that Respondent claims would merely amount to bad publicity. 

34. Concerning the suggestion made by Respondent that dissemination of information during 

the proceedings “create[s] undue external pressure on Respondent from many fronts”
36

. 

Claimants answers that there is no reason to assume that releasing truthful information 

during the proceedings is intended or will have the effect of unfairly pressuring the other 

party and also there is no indication that Respondent has been subjected to unfair pressure 

or other prejudice here. 

35. Claimants submit that the measures requested by Respondent’s are not intended to protect 

rights at issue in the arbitration before the Tribunal. Respondent alleges that, Claimants 

media publication “highly likely to inflict serious damage on Respondent’s economy, 

further exacerbate the volatile political situation in Tyrea”
37

. Claimant denies that the 

right to economic development and political situation investment deserves protection by 

way of provisional measures because and it is not a right in dispute and are external to the 

proceedings before it. 

36. Claimants stresses that the rights that may find protection by way of provisional measures 

are essentially defined by the claims as “any provisional measure must relate to rights 

which are in dispute in the proceedings”. Respondent alleges that media publication 

“aggravate its international position and is very likely to increase the overall cost of the 

issuance of its “large 5-year sovereign bond issuance to be followed by a 10-year bond 

issuance” and undermine the bid it made for hosting World Expo 2030, the decision in 

respect of which will be made on January 2025
38

. Claimants submit that, this claim does 

not have relation with the dispute. As found in the Plama v. Bulgaria decisions, the rights 

to be preserved must relate to the specific disputes in arbitration.
39

 

37. In Amco v. Indonesia, where the arbitral tribunal was faced with a request for provisional 

measures concerning a similar scenario, Indonesia complained of various newspaper 

articles that it deemed prejudicial as they could potentially have a negative impact on its 

economy. While the tribunal acknowledged that public statements by a foreign investor 
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could potentially have a negative effect on the economy of a host State, the tribunal found 

that no right in dispute was at stake. The arbitral tribunal held as follows: 

“It might possibly be that a large press campaign could have such an influence. 

However, even so, it would not be an influence on rights in dispute”.
40

 

38. While the Claimants have full respect for the Respondent’s right; Claimants submit that, 

the ‘right’ that the Respondent seeks to protect are entirely collateral to the dispute and 

cannot provide the basis for the grant of provisional measures. The alleged harm to 

Respondent either does not exist or is hypothetical and speculative. The rights invoked by 

the Respondent, i.e. the right to economy, political situation, and issuance of bond are 

wholly unrelated to the dispute’s substantive claims in the arbitration and could have no 

bearing on the merits of the case or the parties’ substantive rights that could warrant the 

recommendation of provisional measures and that none of the publication made by the 

Claimant reach a level that could jeopardize the Respondent’s rights in dispute. 

39. Claimants conclude that Respondent has failed to establish the existence of a right 

susceptible of protection and any threat to this right that the proposed publication might 

pose. 

b) With respect to the exclusivity of the ICSID proceedings 

 

40. Claimants submit that as established in Tokios Tokelés v. Ukraine
41

 and City Oriente v.  

Ecuador
42

, and several other ICSID case, the exclusivity of the ICSID proceedings may 

only be threatened by a parallel proceeding that deals with the same matter. 

41. Claimants deny presentation of this case selectively outside this Tribunal and engagement 

in any parallel arbitral proceedings. Contrary, to Respondent’s allegation the purpose of 

Claimants engagement into public relations firm is to “expedite bilateral resolution of the 

disagreement with Tyrea”
43

. 

42. Claimants deny engagement in any lobbying activities. Claimant notes that statement, 

which was quoted by the Respondent in its Request for provisional such as “Claimants 

engage[ing] lobbyists to pressure Tyrean authorities to revoke the measure” Claimants 
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“target[ing] online accounts of individuals responsible for making decisions”, “the 

lobbying will continue”, and they would stop “when Tyrea withdraws its World Expo 

bid”.
44

 Claimants submit that the Respondent has failed to identify the author of 

statements, in addition these statement are not proved by any evidence and are 

unsubstantiated assertions. In any case, such statements would not justify the 

recommendation of provisional measures. In Churchill v. Indonesia case where the 

arbitral tribunal was faced with a request for provisional measures concerning a similar 

scenario, in which Respondent alleged Claimants statement “lobbying will continue”, the 

tribunal held that “these allegations are insufficient to constitute proof of any wrongful 

conduct”.
45

 

43. Claimants submit that nothing prevents disputing parties to seek an amicable settlement 

dispute even after the initiation of arbitration proceedings. Although Article 26 of the 

ICSID Convention excludes other remedies, it does not affect the possibility of reaching 

an amicable settlement. Thus trying bilateral resolution of dispute does not interfere with 

the sphere of jurisdiction and competence of the Tribunal and is not parallel to the ICSID 

proceedings. The tribunal in the Churchill v. Indonesia case held that, “parties to 

arbitration proceedings are free to engage in settlement negotiations” and Article 26 of 

the ICSID Convention applies to parallel judicial or arbitral proceedings, not to 

negotiations.
46

 

 

3.1.2. No necessity  

44. According to a well-established principle laid down by the jurisprudence of ICSID 

tribunals, the requirement of necessity implies an assessment of the risk of damage which 

provisional measures are intended to avert.
47

 In the Occidental v. Ecuador case, the 

tribunal held that, “a provisional measure is necessary where the actions of a part are 

capable of causing or of threatening irreparable prejudice to the rights invoked”.
48

 

45. In the instant case the question is whether the measures sought by Respondent are 

necessary for procedural integrity and non-aggravation of the dispute in the 
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circumstances of this case. Claimants are mindful that an irreparable harm is a harm that 

cannot be repaired by an award of damages.
49

 However, as a preliminary matter the 

requirement of necessity is premised on the existence of a right that requires protection 

from an irreparable harm. Claimants deny that such a right exists in this case. In the 

instant case Respondent alleged the, violation of procedural integrity and non-

aggravation of the dispute and economic and political right. As established in above 

discussion claimants submit that, the There is no evidence that the procedural integrity of 

the proceeding is in any danger. Neither the Tribunal’s functioning, nor due process, nor 

the equal treatment of the parties is threatened. Claimants establish that there is no 

evidence that Respondent has been or will be inhibited from participating fully in this 

proceeding. Concerning economic and political right as already established they are 

unrelated to the dispute before the tribunal. 

46. Moreover, Claimants submit, the relief sought by Respondent would not be proportionate 

because it “would not prevent the continuation of this publication. As discussed 

hereinabove except publication of Claimants request for Arbitration, all other media 

publications are not attributable to the Claimants. In addition, this dispute is highly 

relevant to Claimants’ operations since it goes to the heart of the value of their single 

most valuable investment. Being prevented from communicating publicly on the present 

dispute has potential to cause substantial harm to Claimants. Claimants conclude that the 

relief sought in the Application goes well beyond restrictions on the publication of the 

Extract, and would limit any discussion of the Claimants’ claims whatsoever. There 

measures sought by Respondent are disproportionate, and the Application should 

therefore be dismissed. 

47. Following this standard, Claimants submit that the provisional measures requested are not 

necessary because the harm claimed does not exist and speculative thus the requirement 

of necessity does not met. 

 

3.1.3. No Urgency 

48. Claimants submit that, as unanimously established by several ICSID tribunals provisional 

measures  may  be  granted  only  in  situations  in which there exists an urgent need to 
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safeguard rights that are in imminent danger of irreparable harm before a decision is 

made on the merits.
50

 In this case, Claimants submit that the provisional measures 

requested are neither urgent nor necessary, because there is no imminent threat of an 

irreparable harm. 

49. As discussed hereinabove there is no aggravation of the dispute and threat to 

jurisdictional powers of the Tribunal and the integrity of the arbitration. The Respondent 

neither demonstrated that it has yet been inhibited, in fact, from participating fully in 

these proceedings or that any of the existing arbitration procedures have been hindered or 

impaired by the publicity that has occurred to date. Thus there is no imminent threat to 

any of Respondent’s rights because the alleged harm to such rights is mere speculation. 

50. As established in Biwater Gauff v. Tanzania case, the degree of urgency which is 

required depends on the circumstances, including the requested provisional measures, and 

may be satisfied where a party can prove that there is a need to obtain the requested 

measures at a certain point in the procedure before the issuance of an award.
51

 Thus, 

Respondent’s allegations such as the right to economy, political situation, and issuance of 

bond are wholly unrelated to the dispute. Concerning “sovereign bond” and “hosting 

world expo” claimants submits that not only they are unrelated to the dispute but also the 

time plan on which they take place is not present -in case of world expo to be host at 

2030 and in case of sovereign bond- it will continue for consecutive fifteen years. With 

respect to the urgency the threat of irreparable harm must be present and imminent. If the 

threat is not present or the harm is not imminent, there is no need to decide anything 

before the award or decision is issued. The urgency must be assessed at the time of the 

request, and should not be a speculation on the future.
52

 A measure is urgent where 

“action prejudicial to the rights of either party is likely to be taken before such final 

decision is given.”
53

 

51. The Claimants the conclude that Respondent has not shown any threat to any legitimate 

right, nor that the measures requested are required at all, nor that they are necessary as a 
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matter of urgency and necessity, nor that it will suffer any prejudice if relief is not 

granted. Therefore, Respondent’s request should be denied. 

 

 

 

2. Jurisdiction and Admissibility 

2.1. Claimants submit that the Tribunal has Jurisdiction Ratione Voluntatis 

52. Pursuant to Article 41 of ICSID Convention, -within the language of universally accepted 

principle of competence-competence-, the tribunal is the judge of its own competence, 

and the competence of the Centre is determined by Article 25 of the ICSID Convention. 

Article 25(1) provides the Centre shall have jurisdiction over the legal dispute arising 

directly out of an investment and based on the consent of the parties to the dispute. 

53. The Claimants submits that the tribunal has jurisdiction to hear the dispute. Within the 

meaning of Article 1.1 of the Tyrea-Novanda BIT and Tyrea-Kitoa BIT (hereinafter, 

BITs ), and also as confirmed by the Respondent within its response to claims on 

merits,
54

 the Claimants Platform constitutes an investment and therefore qualifies for the 

invocation of the BITs.  

54. The Claimants submit that the Respondent’s denunciation of ICSID Convention does not 

affect its consent to this arbitration. Accordingly, the Claimant maintains that the 

Tribunal has jurisdiction over this case and competent to adjudicate it. 

2.1.1 Respondent’s Consent to ICSID Arbitration in Article 9 of the BITs remains in 

effect. 

55. The Claimants relies on the fact that Respondent expressly consented to arbitration under 

the auspices of ICSID in Article 9 of the BITs. Respondent’s notice of denunciation of 

the ICSID Convention on 5 January 2018 does not nullify its consent to this arbitration. 

Respondent’s consent to arbitrate is contained in the Treaty, which remains in force. Its 

denunciation of the Convention only affected its status as a Contracting State under the 
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Convention, pursuant to the Convention’s terms, not whether it has consented to ICSID 

arbitration.  

56. The obligation which arises out of consent to ICSID jurisdiction when one state 

undertakes  before  another state,  within  an  BITs,  to  provide  ICSID arbitration  to  the 

nationals of the latter state should not be affected by the denunciation of the ICSID 

Convention.  

2.1.2. Pursuant to Article 71 of ICSID Convention Respondent remained a Contracting 

State at the time of the Claimants filing. 

57. Alternatively even if the Tribunal find that Respondent’s consent to ICSID arbitration in 

Article 9 of the BITs insufficient to establish its consent to this arbitration, the Claimant 

contends that Respondent’s consent to this arbitration follows from the application of 

Article 71 of the ICSID Convention. 

58. The Claimants submits that under Article 71 of ICSID Convention, Respondent’s 

denunciation would only be effective six months after receipt of the notice of 

denunciation, and this arbitration was initiated before the six months lapsed. The 

Claimants as Investors have the option and can perfect the consent given in the BITs by 

accepting it until the denunciation becomes effective in accordance with the requirements 

of Article 71. 

59. Though the registration of request was made on 16 July 2018, the Claimants made 

request for arbitration on 28 June 2018. ICSID Rule 2(3) specifically defines the “date of 

consent” as date on which the parties to the dispute consented in writing to submit it to 

the Centre; if both parties did not act on the same day, it means the date on which the 

second party acted. ICSID Institution Rule 2(3) thus suggests that the date when the 

Claimant’s consent was given is the date on which the Claimant first filed its Request, i.e. 

“the date on which the second party acted.” This is the date when the investor’s consent 

to the offer by the host state was expressed and the consent to arbitration was perfected.
55

 

60. In the case at hand the Respondent denounced the Convention on 5 January 2018
56

, as per 

Article 71 this denunciation become effective on 6 July 2018. Even if registration of 
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request was made on 16 July 2018
57

, the Claimants accepted consent expressed by 

Respondent in the Article 9 BITs within that six-month period on 29 June 2018 by 

initiating the claim in ICISD.
58

 

61. Under the ICSID Convention, it is necessary to distinguish the ‘date of institution of 

arbitration’ from the ‘date of consent’. The former event is governed by ICSID Rule 6(2), 

according to which “[a] proceeding […] shall be deemed to have been instituted on the 

date of the registration of the request.” Venoklim v. Venezuela
59

 and Blue Bank v. 

Venezuela
60

 tribunal explained that, “registration” and “consent” are different concepts 

that were not to be confused and Rule 6(2) indicated the moment when the arbitral 

proceeding began, but not when consent was formed. Rather, Rule 2(3) provided the date 

of consent; otherwise a claimant would be penalized merely because the ICSID Secretary 

registered the dispute after the six-month period elapsed. The Venoklim tribunals 

remarked:  

a. “[T]he date of registration of the Request depends solely on the ICSID Secretariat 

and not on a juridical-procedural action by the Claimant. It would be illogical to 

conclude that although the Claimant submitted its request for arbitration before 

the six-month period established in Article 71 has elapsed, it could be prejudiced 

by the lapse of an indefinite period that could exist between the filing of the 

request and the registration of the same.”
61

 

62. Consequently, the Tribunal concluded that consent was perfected on the date the request 

for arbitration, and on which denunciation had not taken effect.
62

 

63. Article 71 must be interpreted in conformity with the terms of Article 31 of the VCLT, in 

accordance with its ordinary meaning, in light of its object and purpose.
63

 On a plain 

reading of Article 71, there exists a six-month period of time following receipt of a 

written notice of denunciation by the depositary before the denunciation becomes 

effective. 
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64. Respondent remained a Contracting State to the ICSID Convention during this period 

because it is only “after the denunciation becomes effective [that] a signatory will cease 

to be a Contracting State, which is one of the conditions required under Article 25(1) of 

the ICSID Convention.”
64

 Therefore, as Professor Gaillard has explained, “[w]hen the 

investor has accepted the state’s general consent… within the six-month period set forth 

in Article 71, the effectiveness of the existing rights and obligations should raise little 

difficulty as the host state is still a contracting party at that time.”
65

 

65. In similar vein ICSID tribunal in Blue Bank v. Venezuela case established that 

Denunciation "does not affect consent to the jurisdiction of the Centre given prior to the 

expiry of the six-month period fixed under article 71 during which the state despite its 

denunciation, was still party to the ICSID Convention.
66

 Moreover, in the Venoklim v. 

Venezuela case ICSID tribunal held that, “the claim that claimant has to file its request 

for arbitration prior to ICSID’s receipt  of  notification,  and  not  during  the  six  month  

period  after  denunciation,  was contrary to common sense.
67

 For the Tribunal, this 

position would violate basic principles of judicial certainty because investors could not 

know ahead of time when a State was going to denounce the Convention.
68

 Thus the 

Claimants can accept agreement to arbitrate before the expiry of the six-month period 

during which the Respondent despite its denunciation, was still party to the ICSID 

Convention. 

2.1.3. Article 72 of the ICSID Convention permits the Claimants to accept Respondent’s 

unilateral offer after denunciation of the Convention. 

66. Claimants submit that although the application of Article 71 combined with the terms of 

the BITs disposes of Respondent’s objection on jurisdiction ratione voluntatis. 

Nevertheless, Article 72 provides additional support for the proper assumption of 

jurisdiction by the Tribunal, as Respondent’s unilateral offer of ICSID arbitration in the 

BITs was made well before it denounced the Convention. 
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67. Claimants alternatively provide that, under Article 72 of the ICSID Convention, 

denunciation does not affect rights and obligations arising from consent to ICSID's 

jurisdiction given before receipt of the notice. Here Article 72 covers the situation in 

which a denouncing State has unilaterally consented to ICSID jurisdiction prior to giving 

notice of its denunciation of the Convention. The intention of Article 72 was that, if a 

state had consented to arbitration, the state's denunciation of the Convention "would not 

relieve it from its obligation to go to arbitration if a dispute arose. It is the unilateral 

consent of the State to ICSID jurisdiction – in this case by means of the BIT ‒that is 

relevant under Article 72. 

68. Claimant notes that Respondent also relies on Article 72 to assert that mutual consent to 

arbitration by both parties is required to have been given before Respondent’s notice of 

denunciation was submitted to ICSID. However, this “perfected consent” theory ignores 

the plain language of the Convention. The Tribunal in the Venoklim V. Venezuela case 

remarked that consent under Article 72, referred to the unilateral offer by the State and 

not the State’s perfected consent.
69

  

69. Article 72 must be interpreted in conformity with the terms of Article 31 of the VCLT. 

The reference to “consent to the jurisdiction of the Centre given by one of them” in 

Article 72 plainly refers to consent given by only one of the entities listed, namely a 

denouncing State, one of its constituent subdivisions or agencies, or one of its nationals – 

i.e. unilateral consent. The provision does not require consent given by more than one 

party and thus by its terms does not require mutual consent. 

70. Accordingly, pursuant to Article 72, a Respondent’s notice of withdrawal from the ICSID 

Convention does not affect its obligations under the Convention because it has already 

given consent to the jurisdiction of the Centre before its notice of denunciation is 

received by ICSID through Article 9 of BITs. 

2.2. Multi-party Claim 

71. Claimants submit that the decision to bring a single proceeding instead of separate 

arbitrations is unquestionably the most efficient and advantageous course of action both 
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for Claimants and Respondent as it avoids countless complicated parallel proceedings, 

reduces costs enormously and eliminates the risk of inconsistent decisions. 

 

2.2.1. Possibility of bringing multi-party arbitrations before an ICSID tribunal without 

special consent of the Parties 

72. The Claimants agree that neither the ICSID Convention and Rules nor the BITs contain 

any provision that would specifically address the question, of multi-party proceedings in 

ICSID arbitration. However, such silence is not conclusive and cannot be construed as a 

prohibition of proceedings with multiple claimants. 

73. The Claimants insists that while it is true that the provisions in the ICSID Convention and 

Rules and BITs use singular terms- “a national”,- “an investor” of [a] Contracting State- 

the use of the singular in Article 25(1) of the ICSID Convention and Article 9 of the BITs 

is not intended to preclude the institution of proceedings by multiple claimants. At a far 

more fundamental level, this singularly arid and formalistic approach to treaty 

interpretation finds no basis in the Vienna Convention on the Law of Treaties. The 

standard set out in Article 31(1) of the Vienna Convention, that a treaty is to be 

interpreted in good faith ‘in accordance with the ordinary meaning to be given to the 

terms of the treaty’, can by no stretch of the imagination be read as imposing a sort of 

lexicographical literalism.
70

 In this regard, the ICSID tribunal in the Ambiente v. 

Argentine and several other ICSID case concluded that, the use of the singular term 

would not bar multipartite arbitration and Article 25(1) well include the situation of a 

plurality of investors submitting a legal dispute to the Centre.
71

 

74. Furthermore, the Claimants insist that it is extremely common for ICSID tribunals to 

entertain multi-party claims. In the history of ICSID, there are numerous examples of 

acceptance of cases involving several or even multiple claimants.
72

 In Abaclat
73

, 

Ambiente v. Argentine,
74

 Klöckner and others v. Cameroon,
75

 Goetz and others v. 
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Burundi,
76

 Anderson and others v Republic of Costa Rica
77

, etc. case tribunals saw no 

problem in the fact that there was a multiple of claimants submitting the claim together. 

This simple fact manifests that multi-party arbitration is a common feature in ICSID 

arbitration. 

75. Furthermore, the tribunal in the Ambiente, case concluded that the ICSID Convention is 

not opposed to a plurality of claimants jointly submitting a claim to the Centre as it do 

not require a specific or additional consent on the part of the Respondent beyond the 

prerequisite of written consent under Article 25(1).
78

 It finds that the failure of the ICSID 

Convention to mention proceedings of this kind should not be regarded as what the 

tribunal refers to as a ‘qualified silence’ but instead as a gap, and a gap which an 

individual ICSID tribunal is endowed with the inherent power to fill through making the 

necessary procedural dispositions under Article 44 of the Convention.  It further finds 

that the respondent State’s consent to the jurisdiction of the Centre includes claims 

presented by multiple Claimants in a single proceeding, and that the existence of 

sufficient homogeneity between the claims before tribunal justify treating them  together 

by way of an adapted procedure.
79

 

76. The Claimants notes, that Tyrean Civil Procedure Code adopted in 1998 envisions 

collective claims.
80

 This suggests that the concept of multi-party claim does not come as 

a surprise to the Respondent, but that it is well accustomed from its own legislation and 

legal tradition that instituting multi-party proceedings is perfectly possible under certain 

circumstances.
81

 

77. The Claimants further notes that, for the multi-party claim to be accepted validly, the 

existence of close contractual relation is irrelevant. The Tribunal in the Ambiente, case 

established that, there is no obstacle in the institution of multi-party proceedings by 

contractually unrelated claimants with similar claims.
82

 

78. Thus, it is irrelevant whether Claimants have or do not have contractual relation between 

themselves. As established by Ambiente and Abaclat, decision, the only relevant question 
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is whether Claimants have common rights of compensation for a common damage caused 

by homogeneous breaches of Respondent’s of homogeneous obligations provided for in 

the BITs i.e. common questions of law or fact.
83

  

79. In this regard Claimants submit that all the pertinent claims arise from and relate to a 

substantially identical factual and legal pattern. The request for arbitration is made 

complaining the same obligation which the Respondent breached against all the 

Claimants. The Claimants suffered loss by almost identical circumstances from the same 

sovereign acts of the Respondent, -the Tyrian Communication Authority Ordinances 

(hereinafter, TCA Ordinances). Based on the same provisions of the BITs, as well as the 

ICSID Convention and with identical prayers of relief. In addition, the factual 

background and the BITs on the basis of which the Claimants seek to establish claim is 

virtually the same and similar for all Claimants. 

80. The fact Claimants own different platform:, the Ordinances issued on different dates:, the 

differences between the extent of compensation sought by of the Claimants:, etc., are 

irrelevant and totally immaterial to the subject-matter. In similar vein the fact that joining 

the claims was required by a third party funding agency is immaterial. As established in 

several ICSID case, the commonness of the breach complained of, the legal basis and of 

the relief sought is more than sufficient to establish a link between Claimants and justifies 

Claimants being treated in the same proceedings, as established by the Funnekotter and 

others v. Zimbabwe case in which the claim brought by the fourteen unrelated Dutch 

investors where the only link between them was that they had all suffered the same harm 

from the host State’s measures accepted.
84

 Thus, as confirmed in Ambiente, Abaclat and 

several other cases the lack of a direct contractual link between the Claimants cannot be 

an obstacle to their claims being adjudicated in the same proceeding. 

 

2.2.2. No risk for due process by admitting multi-party arbitrations 

81. Claimants further submits that, the absence of specific rules with regard multi-party 

claims within the ICSID Convention cannot jeopardize proper and effective management 

of proceedings when entertaining jurisdiction in regard to such arbitrations. 
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82. The tribunal in the Ambiente case held that the absence of a specific mass claim regime 

in ICSID does not at all prevent the Tribunal from dealing with the dispute involving 

multi-claimants in a fair manner and within due process. The Tribunal further concluded 

that the ICSID Convention is perfectly compatible with a plurality of Claimants jointly 

bringing claims in an ICSID arbitration
85

 In the Abaclat case the tribunal established that 

where a measure taken by the state affects investments which are susceptible of involving 

a high number of investors, such investments require a collective relief in order to 

provide effective protection to such investments.
86

 

83. The Claimant submits that the number of Claimants in the present case would not make 

the proceedings unmanageable, or would not violate fundamental principles of due 

process or would not be unfair to the Respondent, neither in the present jurisdictional 

phase nor in the merits phase of the proceedings.
87

 

84. In the present case each one of the Claimants is clearly and properly identified before the 

Tribunal, with common question of law and fact emerged from the same measure. 

Concerning the merit of the case, since the overall number of issues, documents, expert 

reports, witnesses and other elements that the Tribunal will have to consider are the same, 

Claimants submits that both the number of Claimants and the differences between the 

Platforms held by them are immaterial to the present dispute. 

85. Article 44 of the ICSID Convention and Arbitration Rule 19 empowers the Tribunal to 

adopt the proper decisions on the conduct of the procedure. The Tribunal in the Ambiente 

and Abaclat case established ICSID Tribunal’s power to devise “necessary adaptations” 

to the ICSID standard procedure which arose in the context of the multi-party 

proceedings.
88

 Thus, the Claimants submit that the present Tribunal must assess its 

jurisdiction on the basis of the requirements set forth in Article 25(1) and BITs. 

86. Finally, on a more practical level, Claimants submit that their decision to bring a single 

proceeding instead of separate arbitrations for each one of them is unquestionably the 

most efficient and advantageous course of action as it avoids countless parallel 

proceedings, reduces costs enormously and eliminates the risk of inconsistent decisions. 
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This is also in Respondent’s interest since its defense would have been much more 

complicated and costly, had the Claimants submitted separate requests for arbitration in 

each single case. In such scenario, Respondent would surely have moved to obtain the 

consolidation of the claims. 

3. Merit 

87. Claimants invested in the Tyria with the reasonable expectation that, the Tyrea’s 

government will keep on its promise to ensure freedom of internet. However, Through 

the, newly passed Law on Media and Information No. 1125-L and Tyrean 

Communications Authority’s Ordinances of 28 February, 1 March and 2 March 2018, 

Respondent abruptly reversed course, by blocking the Claimants Platforms through 

shocking, dubious, and even illegal means. Respondent has consequently breached 

Claimants’ rights under the BITs, violating: (1) the indirect expropriation provision under 

Article 6 of the BITs; and Fair and Equitable Treatment standard under Article 3.1 of 

BITs.  

3.1. Respondent has Expropriated Claimants’ Investment in Breach of Article 6 of BITs. 

3.1.1. The Existence of Assets Susceptible to Expropriation 

88. The Respondent’s first line of defense is based on the content of asset of the Claimants, 

which, in its opinion, are not susceptible to expropriation. Respondent does not dispute 

that Claimants have an investment but argues that “Claimants’ advertising contracts and 

paid subscriptions to “pro” features of the social networks do not amount to assets 

susceptible to expropriation”.
89

 

89. Claimants submits that, social media Platforms are a property right under Article 1of 

BITs and are an investment for the purposes of the BITs and Article 25 of the ICSID 

Convention. 

90. It is the well established jurisprudence ICSID tribunal practices that, intangible property 

rights are susceptible to the expropriation in the same way as tangible property.
90

 Here 

the Claimants want to stress that special nature and characteristics of social media 

Platforms needs special methods of inquire of its assets and expropriation. 
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91. The Claimants’ Social platforms have three major assets that are susceptible to the 

expropriation: firstly, the right to operate Platforms application and render services to its 

users, secondly, portfolio of contractual rights arising under Platforms User agreement 

between the users and Platforms, and, finally, the server infrastructure built for the 

Respondent market. However, all three assets serve same purposes – rendering of 

services to users under Platforms User agreement and generation of profits. For that 

reason and for the purposes of qualifying as an assets susceptible to the expropriation it is 

useful to look at the entire set of assets holistically. 

92. The Claimants Social Platforms use different methods to generate profit and evidently 

many of those methods would rely on the Platforms’ biggest asset – their users. A good 

example of that are advertisement/promotional content, sponsored content and user 

account. Thus, blocking of the operation of Platforms, render all the Claimants assets -

both tangible and intangible- useless and deprives the Claimants of the reasonably 

expected economic benefit of property. 

93. As established in the Emmis v. Hungary case the essential attribute of a property right is 

that it is “an asset capable of ownership, valuation and alienation”.
91

 The Claimants 

Platforms satisfies these requirements and, therefore, constitutes assets susceptible of 

expropriation. 

94. Even if platforms legally held by Claimants, a Respondent’s measures resulted in the loss 

of the platforms’ economic value and this constitutes an indirect expropriation. The 

Metalclad tribunal defined indirect expropriation as an interference which has the effect 

of depriving the owner “of the use or reasonably-to-be-expected economic benefit of 

property”.
92

 This is confirmed by a wide body of jurisprudence such as the awards in 

RosInvest,
93

 Burlington Resources,
94

 and others.
95

 Therefore Claimants Platforms 

constitute assets susceptible of expropriation. 
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3.1.2. The Existence of indirect Expropriation 

95. By blocking Claimants Platforms, -that resulted into immediate cease of operation of 

Claimants’ Platforms, and a catastrophic loss of economic benefit of assets- Respondent 

has committed an indirect expropriation of Claimants’ investment in breach of Article 6 

of the BITs. 

96. Article 6 of BITs provides, in relevant part: 

a. Neither, Contracting Party shall take any measures depriving directly or 

indirectly, investors of the other Contracting Party of their investments, unless the 

deprivation is taken in the public interest and under due process of law, is carried 

out non-discriminatorily and is accompanied by just compensation. 

97. A “deprivation” thus occurs under the BITs whenever a State takes steps “that effectively 

neutralize the benefit of the property for the foreign owner.” Such expropriations may be 

deemed to have occurred regardless of whether the State “takes” or transfers legal title to 

the investment. It is also immaterial whether the State itself (rather than local investors or 

other third parties) economically benefits from its actions. 

98. Applying the standards set forth in Article 6 of BITs demonstrates that Respondent has 

indirectly expropriated Claimants’ investment through TCA Ordinances of 28 February, 

1 March and 2 March 2018 and the Ordinances (i) destroys the value of  Claimants 

investment; (ii) contravenes Claimants’ reasonable expectation and (iii) serves no 

legitimate purpose and discriminates against Claimants. 

 

I. The TCA Ordinances Destroyed the Claimants Assets. (Existence of a 

Substantial Dispossession) 

99. Expropriation under international law requires an investor to have been substantially 

deprived of the inter-alia economic value of or –alternatively –of the use, or operation of 

its investment. Thus, an expropriation may happen “indirectly”, i.e. without a formal 

transfer of property. 

100. Article 6 of BITs avoids any narrow definition of expropriation in part by 

avoiding the use of that word altogether. The BITs focuses on the interference in the 

investments, rather than any transfer of the investment to the State, by prohibiting 

“deprivations” rather than “takings.” It prohibits, any measures depriving, directly or 
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indirectly, Investors their investments. Here, any “measures” have to be considered, 

irrespective of whether they are legislative, administrative, or other measures undertaken 

by the State.
96

 What is relevant is whether such measures had the effect of dispossessing 

Claimants, directly or indirectly of their investment.
97

 Thus determinative factor is 

whether the investor has been “substantially deprived” economic value of its investment. 

As reflected in Art. 6 of the BITs, an assessment of the effect of the relevant measures –

as opposed to the State’s intention – is critical.
98

 When assessing evidence of an indirect 

expropriation, as established within ICSID tribunal practice, decisive consideration must 

be given to the effects of the measure in question (the “sole effects” test).
99

 

101. By virtue of Respondent’s measure of blocking their Platforms, the Claimants 

were deprived of significant assets, including their ability to generate revenue through the 

sale of advertising space, considering that the Claimants’ revenue is ad-driven and 

heavily depends on their web traffic (CPM - cost per thousand impressions), as well as 

payments for  ad blocking and promotional content”.
100

 

102. Even though a Respondent purport that not to interfere with rights to property –

right to use, enjoyment and disposal- by its actions, it rendered those rights so useless 

that it will be deemed to have expropriated. ICSID tribunals established that property has 

been expropriated when the effect of the measures taken by the state has been to deprive 

the owner the benefit and economic use of his property.
101

 

103. The economic value of an investment is central to the assessment of the “ability to 

manage, use or control” the investment in a meaningful way. As established by the 

tribunal in UP and C.D v. Hungary case the reference to “deprivation” in BITs is 

equivalent to a reference to indirect expropriation.
102

 Thus, Claimants are not required to 

show that they have lost control of their Platforms. Rather, they need show that 

Respondent deprived them of the economic value of their investment. Control must be 

understood in the economic sense – i.e. the ability for “the owner reasonably to exploit 
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the economic potential of the property.
103

 The concept of “control” is meaningless unless 

it includes the ability of an investor to continue to operate and use its investment 

economically.
104

 

104. Respondent alleges that, “blocking of Claimants websites hardly have had a 

substantial adverse economic impact on Claimants’ international business.”
105

 Here 

Claimants allegation concern (1) those losses incurred in the Respondent’s territory  and 

(2) those losses incurred at the international level, unlike the Respondent’s allegation due 

to Respondent’s measure, Claimants also deprived of the opportunity to proceed with 

market expansion in the region. Contrary to Respondent’s allegation this is strong 

evidence of existence of substantial adverse economic impact on Claimants’ international 

business due to the Respondents measure. 

105. Claimants explain that, by blocking Claimants’ Platforms through TCA 

Ordinances, the Respondent left the Claimants’ assets without business. The impact was 

instant and disastrous, leading to an (1) immediate, devastating and permanent cease of 

operation of Claimants’ Platforms, (2) a catastrophic loss of economic benefit of assets 

and (3) an end to the Claimants’ economic viability within the Respondent territory and 

potential viability in Neighboring Countries and reduced Claimants Platforms to a 

company with assets but without business.
106

 Blocking of Claimants Platforms from 

operation (providing service) struck at the economic heart of Claimants’ investment, 

bringing Claimants asset to a standstill.
107

 By destroying Claimants Platforms’ economic 

value and viability, Respondent substantially deprived Claimants of their investment.
108

 

106. Respondent alleges that, “Claimants’ physical assets in Tyrea remain intact”. 

Claimants explain that, after the issuance of Ordinances there is no evidence that 

Respondent had any intention to change the Ordinances. The fact that Tyrean users 

access Claimants’ Platforms through VPNs, cannot change the prevailing scenarios as 

VPNs are not widely used by internet users in Tyrea. Thus, the destruction of the value of 

Claimants’ Platform was permanent or at least sufficiently permanent for the purposes of 
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expropriation. Under these circumstances, Claimants’ decision to down their operations 

in Tyrea in the second half of April 2018 was inevitable.
109

 This was a legitimate and 

reasonable decision justified to avoid further losses.
110

 

 

II. The Measure was not within legitimate exercise of general state police powers. 

 

107. Article 6 of BITs should be read as codifying the customary international law 

definition of expropriation. Accordingly, an expropriation is only lawful under the BITs 

if it is (1) for a public purpose, (2) non-discriminatory, (3) conducted, in accordance with 

due process of law, (4) accompanied by prompt and adequate compensation, and (5) not 

contrary to a specific undertaking. 

108. International law does not recognize a blanket exception related to “general 

regulatory powers.”
111

 Here, Respondent knowingly targeted Claimants investment and 

the TCA Ordinances was discriminatory.
112

 Thus the measures in question are not 

justifiable on the grounds that they are a valid exercise of the Respondent’s regulatory 

powers. 

109. Below, the disputed aspect of Respondent’s expropriation is addressed, including 

the alleged (1) public purpose (2) discrimination (3) proportionality and (4) whether the 

lack of compensation makes this taking unlawful. 

 

a) The Measures were not for the Public Purpose 

110. Claimants are mindful of Ethnic tension within the Respondent’s territory and 

perpetrators use of their Platforms. But the Purpose of TCA Ordinances was to exclude 

the Claimants Platforms from Respondents market under the guise of restoring public 

order. If the true purpose of Ordinances was to ensure public policy goal of keeping 

peace and security within the country as Respondent alleges, it would not have spared 

other similar Platforms - WINK and TruthSeeker-that are still providing service within 
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the Respondent’s territory. Respondent’s deliberate targeting of Claimants’ investment 

supports a finding of expropriation. 

111. Claimants Platforms are not the immediate cause of Ethnic tension -deeply rooted 

dormant ethnic tension of the country is the dominant cause of the violence. Moreover 

Ethnic Violence still continued even after the blockage of the Claimants Platforms, -“on 

15 March 2018, even after blockage of Claimants Platforms- a violent clash between 

Tyrea’s ethnic groups took place in the country’s capital, Takodana” even if there is “de-

escalation of tensions has been observed in cities, Yet, the situation in the country’s rural 

areas remains relatively unchanged”
113

. There are also demonstrations against 

government crackdown on freedom of speech and expression.
114

 This indicates 

Respondent’s allegation that the Ordinances was intended to protect peace and security is 

not only did it failed to achieve its stated purpose of reducing the effects of Ethnic 

tension, it actually amplified those effects. 

 

b) The Measures was Discriminatory. 

112. The TCA Ordinances was also discriminatory and, accordingly, cannot be a 

legitimate exercise of the State’s police power. Although Law No. 0808-L: -Amending 

the Law on Media and Information- is not discriminatory on the grounds of nationality, 

TCA Ordinances blocked only Claimants Platforms, while conveniently sparing a state-

made platform from the same fate
115

, subjecting Claimants to differential treatment 

without reasonable justification. 

113. Claimants Platforms were not the only platforms used by the radicalists. For 

instance, Wink, and TruthSeeker, which also has links to radicalist posts, however, not 

blocked. The TCA justified this by stating that, “other social networks being less popular 

and convenient for spreading hate speech were therefore, less dangerous”.
116

 But this is 

not reasonable justification for the imposition of differential treatment Claimants 

Platforms –Claimants Platforms were functionally identical to the Wink and TreuthSeeker 

and at the same time these two platforms do has a link to the radicalist posts, this has 
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been proved through the exhibit provided by the Respondent too
117

. Thus the TCA 

Ordinances deliberately targeted Claimants’ investment, breaching Respondent’s 

international obligations and Claimants’ legitimate expectations. Such a bad faith 

measure cannot be a legitimate exercise of the State’s police powers. 

114. Furthermore, a State’s police right must be exercised in good faith. Measures 

deliberately targeting only Claimants cannot be a legitimate exercise of a State’s police 

powers. Through the imposition of discriminatory Ordinances, Respondent ousted 

Claimants from the market they built, leaving the resulting markets to be used by WINK 

and TruthSeeker Respondent’s local social media. 

 

c) The Measures were not-proportional 

115. To be a legitimate exercise of police power, measures must be proportionate to 

the public purpose pursued. That measures are adopted in the public interest does not 

preclude them from being expropriatory or absolve the state from its duty to 

compensate.
118

 As with any other measure, the critical question is the extent of the 

interference with the investor’s property.
119

 The deference due to a host state does not 

preclude tribunals from scrutinizing the proportionality of the measures adopted.
120

 

116. Claimants submit that, less restrictive measures were available to Respondent. 

Respondent did not manage to engage with Claimants before blockage, and this in itself 

was disproportionate. 

117. Claimants insist that, to establish the disproportionate nature of the TCA 

Ordinances it is important to discuss the prevailing scenarios. 

118. The Law 0808-L, it required all social networks to introduce a filtering algorithm, 

request Personal ID card details from both new and existing Tyrean users, and provide to 

the competent authorities of Tyrea access to such Personal ID card details and 

correspondence among users. 

119. Development of Algorism: claimants submit that, even if the Respondent 

arbitrarily slashed the 60-day period to 45 days despite the negative impact that this 
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change had on the Claimants efforts to develop the algorithm, the Claimants managed to 

develop Algorism on the set deadline. Here, the claimants stress that, the major reasons 

for the failure of Algorism are, deadline time reduction, specific features of Tyrean 

language and the lack of testing. 

120. Respondent’s officials, including the Minister for Telecommunications, Fredrik 

Woodlant, was aware of the time the development of the algorithm would take and 

admitted  importance  of  allowing  sufficient  time  for testing the algorithm in light of 

nuances of Tyrean language. Thus, Respondent was aware of less onerous options, such 

as engagement with Claimants, and to ensure effectiveness of Algorism, Respondent with 

Claimants has an alternative to implement short term suspension of Platforms till 

effective Algorism will be developed and tested.  

121. Moreover, Claimants Platforms were not immediate cause of 

situation across Tyrea. All the Exhibits advanced by the Respondent, provides the 

situation prevailing during the end of 2016, as all of them dated November or December 

2016. This is clear evidence that, for situations during March 2018, Claimants Platform 

were not immediate cause, had they were the Respondent had advanced Exhibits with 

latest dates. 

122. Concerning requirement of Personal ID card, Claimants complied with it, as 

the reduced deadline was applicable only for the development of Algorism and user 

identification mechanism was finally implemented by all Claimants in due time. 

Moreover, no Request is made from the Respondent’s officials which has been declined 

by Claimants. 

123. Concerning access to Tyrean users’ ID card and correspondence, claimants 

were engaged in communication with the Tyrean parliament’s members and Tyrean 

government with the hoping to negotiate particular circumstances when access had to be 

provided. And there was no any request made from Respondent’s officials which has 

been rejected by the Claimants. 

124. Thus Claimants submit that contrary to the Respondent’s allegation, they are fully 

complied with the new legal requirements for social networks. Therefore, claimants 

occlude that, Respondents measure is disproportionate, as less restrictive options were 

available. 
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d) A Regulatory Measure Affecting the Property Rights is Compensable under the 

International Law 

 

125. In case the Tribunal accepts, TCA Ordinances issued in the public interest, that 

would not preclude it from being expropriatory, nor would it absolve the State of its 

obligation to compensate. A lawful expropriation under Article 6(c) of the BITs must be 

accompanied by prompt and adequate compensation –the failure to pay compensation 

will make an otherwise lawful expropriation unlawful.
121

 Although it can be argued that 

the failure to pay compensation should not render an otherwise lawful expropriation 

unlawful, Respondent has never even offered Claimants compensation. Accordingly, 

Respondent committed an unlawful expropriation contrary to Article 6(c) of the BIT. 

126. For purposes of state responsibility and the obligation to make adequate 

reparation, international law does not distinguish indirect from direct expropriations, or 

lawful from unlawful. Moreover, State’s responsibility to pay compensation for 

expropriation does not, in any event, ‘depend on proof that the expropriation was 

intentional.
122

 In the Compañía del Desarrollo de Santa Elena v. Costa Rica case 
123

 the 

tribunal held that:  

“While an expropriation or taking for environmental reasons may be classified as 

a taking for a public purpose, and thus be legitimate, the fact that the property was 

taken for this reason does not affect either the nature or the measure of the 

compensation to be paid for the taking. That is, the purpose of protecting the 

environment for which the Property was taken does not alter the legal character of 

the taking for which adequate compensation must be paid.
124

 The international 

source of the obligation to protect the environment makes no difference”.
125

 

127. Thus, in line with well established jurisprudence of the ICSID tribunal, Claimants 

insist that, Respondent must pay compensation to them. As the compensation must be 

made notwithstanding that the expropriation was for a public purpose, in the public 

interest or for legitimate social or economic reasons. 
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3.2. Respondent has breached the Fair and Equitable Treatment standard under Article 

3.1 of the BITs 

 

128. Article 3 (1) of the BITs in relevant part, provides that:  

Each Contracting Party shall ensure fair and equitable treatment to the investments of 

nationals of the other Contracting Party and shall not impair, by unreasonable or 

discriminatory measures, the operation, management, maintenance, use, enjoyment or 

disposal thereof by those nationals.
126

 

129. In interpreting Article 3(1) of the BIT, it is necessary to consider the BITs’ object 

and purpose and the meaning of the terms “fair” and “equitable.” The terms “fair” and 

“equitable” have been found to mean “just”, “even-handed”, “unbiased”, and 

“legitimate.” Article 3(1) of the BIT specifically excludes “unjustified or discriminatory” 

measures, and such a prohibition is widely accepted as being both intrinsic to and more 

encompassing than the FET standard.
127

 When interpreting “fair and equitable” in light of 

the parties’ intentions (as reflected in the Preamble to the BIT), other tribunals have 

found that similar language suggests that the FET standard should be interpreted and 

applied as a broad and flexible standard of protection. At its most basic level, the FET 

standard allows tribunals to assess the substantive fairness of the state’s treatment of the 

investor.
128

 Article 3(1) of the BITs prohibits any unreasonable or discriminatory 

measures which impede the investors’ enjoyment of their investment.
129

 

 

3.2.1. TCA Ordinances was Unreasonable and discriminatory 

130. Claimants submit that unjustifiable and arbitrary administrative distinctions made 

between Claimants’ Platforms and other similar Platforms such as Wink and 

TreuthSeeker is motivated by bad faith and with intent to injure Claimants business, thus 

it violates the FET. 

131. ICSID tribunal in the Saluka casel held that reasonableness required “a showing 

that the State’s conduct bears a reasonable relationship to some rational policy”, while the 
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AES v. Hungary tribunal held that a reasonable measure involved (1) “[a]rational policy 

taken by a state following a logical (good sense) explanation and with the aim of 

addressing a public interest matter” and (2) “an appropriate correlation between the 

state’s public policy objective and the measure adopted to achieve it.”
130

 This is the test 

for reasonableness, and this reasoning has been followed by other tribunals too.
131

 

132. In the instant case Respondent’s premise that the newly passed Law on Media and 

TCA Ordinances was reasonable because it was correlative to Respondent’s public policy 

objectives to restore order is fundamentally wrong. As explained by the tribunal in AES 

v. Hungary, correlation alone is insufficient –the measure must also be appropriate 

(proportionate).
132

 Proportionality is central to the FET standard
133

 and as discussed 

hereinabove the TCA Ordinances was grossly disproportionate. 

133. The unreasonable measures adopted by Respondent impaired operation of 

Claimants’ Platforms, breaching both the express prohibition of unjustified or 

discriminatory measures and the general FET obligation under Article 3(1) of the BITs. 

 

3.2.2. The TCA Ordinances are Contrary to Good faith 

134. The FET standard overlaps considerably with the meaning of good faith.
134

 As 

confirmed in Tecmed case, FET is “an expression and part of the bona fide principle 

recognized in international law, although bad faith from the State is not required for its 

violation.”
135

 Bad faith, however, violates the FET standard, in particular when a state 

uses its legislative or executive power to harm or destroy a foreign investment.
136

 State 

action that is intended to harm a foreign investment is not FET. As stated in Vivendi case, 

host States have an obligation not to purposefully inflict damage upon an investment.
137

 

135. The present case is an example of an expulsion of foreign investors based on local 

favoritism as local “platforms used by radicalists were, not blocked”
138

. “The Respondent 
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being reluctant to terminate its own creation”
139

 far from doing no harm, it used its 

executive power to block Claimants Platforms in violation of Article 3(1) of the BITs. 

This is strong evidence of Respondent’s motivation and intent to inflict economic harm 

on Claimants’ investment contrary to good faith in violation of FET standard. 

 

3.2.3. Respondent’s Conduct Violated Claimants’ Investment Backed  Legitimate 

Expectations 

136. Legitimate expectations are the dominant element of the FET standard.
140

 

Claimants submit that, Respondent’s measure contravened Claimants’ legitimate 

expectations upon which their investment was premised. In the present dispute Claimants 

legitimate expectations were founded (in large part) upon express and unequivocal 

undertakings by the Respondent.
141

 Claimants launched their Platforms within the Tyria 

based on the legal framework governing Media –the newly passed “Media Law”, 

Respondent’s official’s official statements such as Mr. Anderson, the spokesperson for 

the Tyrean parliament in his official statement for the press, expressed the Tyrean 

legislative body’s intention to keep in line with the liberalisation trend in Tyrea and the 

official statement of a representative of the government of Tyrea made during 

international conference “A New Web Era in Tyrea”, which says -“we declare with 

absolute certainty [..] and do our absolute best to facilitate the establishment and use of 

new internet possibilities for the people of Tyrea”. But through the Law No. 0808-L 

Amending the Law on Media and Information and consequent Decree No. 0599/201-D of 

11 February 2018 on Amendment of the Decree No. 0578/201-D of 12 January 2018 and 

TCA Ordinances the Respondent has eviscerated the legal framework under which 

Claimants invested. It has thus substantially interfered with —indeed, totally 

undermined— Claimants legitimate, investment backed expectations. 

137. Numerous tribunals have held States accountable for breach of the minimum 

standard of treatment where, like here, their actions undermine the legal framework on 

which the investor relied at the time of investment. For example, in OEPC v. Ecuador, 

the tribunal found a violation of the fair and equitable treatment standard when the 
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government unexpectedly changed “the framework under which the investment was 

made and operate[d],” thus thwarting the legitimate expectations of the claimant at the 

time of investment.
142

 

138. By passing the new Media Law, and welcoming foreign investors, Respondent 

accepted certain basic obligations toward those investors – and the investors had the right 

to expect stability. Respondent could not adopt changes beyond certain acceptable 

margins. Claimants did not accept the risk of being treated arbitrarily, and they did not 

accept the risk of being deliberately targeted by the Respondent Executive organ -

TCA.
143

 The Law amending Law on Media and Communication, arbitrarily and TCA 

Ordinances discriminatorily altered the legal framework in which Claimants. The fact 

Claimants had notice of the changes would not remove the unreasonable and 

discriminatory nature of the Respondent’s Measure. 

139. The exercise of regulatory power is predictable, but the abuse of the same is not. 

By adopting unreasonable Media Law and discriminatory measures that knowingly 

inflicted economic harm on Claimants, Respondent –through the Law No. 0808-L 

Amending the Law on Media,  Decree No. 0599/201-D and TCA Ordinances– breached 

Claimants’ legitimate expectations of predictability and stability.
144

 Claimants were 

entitled to expect that Respondent would implement its policies in a lawful and non-

discriminatory manner. The adoption of openly discriminatory and unreasonable 

measures was not foreseeable.
145

 

140. Claimant admit that Law No. 0808-L Amending the Law on Media and 

Information, is not wholly unreasonable, for example the requirement to implement a 

filtering algorithm was generally acceptable, fair and justifiable as it is not the Claimants 

intention to do business at the expense of ethnic tension. But the requirement to provide 

to Respondent’s Authorities access to Tyrean users’ Personal ID card details and 

correspondence between users, however, was unreasonable and arbitrary as it is contrary 

to fundamental human right such as freedom of expression and right to privacy 

incorporated under human right Bills. Granting access to users’ Personal ID card details 
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and correspondence between users extremely undermines users’ security and freedom of 

expression by that it highly affects the Claimants business. Thus this part of Law No. 

0808-L Amending the Law on Media and Information, is disproportionate and therefore, 

was in violation of Claimants’ legitimate expectations of stability and predictability.
146

  

141. Although domestic laws are subject to change, investors are legitimately entitled 

to expect that a host State will provide a stable, predictable framework that meets certain 

baseline requirements.
147

 Claimants had an expectation that Respondent would act in 

good faith and would not change the 60 date provided under Decree No. 0578/201-D of 

12 January 2018, as it was a feasible time frame for the development of Algorism but 

contrary to the Claimants expectation abruptly Respondent slashed the 60-day period to 

45 days by way of Decree No.135 0599/201-D dated 11 February 2018.  

142. Claimants do not submit that Respondent made a specific commitment to the 

Claimants with their investments and they do not dispute Respondent’s right to regulate 

in accordance with the BITs.
148

 In making their investment, Claimants reasonably relied 

on their expectation that Respondent would maintain a certain stability and predictability 

in the applicable legal environment.  

143. The State’s actions and the investor’s expectations must be examined in the light 

of all of the circumstances, taking into account both sides’ legitimate interests.
149

 The 

issue is not whether a specific commitment has been violated, but rather whether the 

measures adopted exceeded the normal regulatory powers of the state and violated the 

legitimate expectations of the investor.
150

 The investor’s “right to a certain stability and 

predictability of the legal environment of the investment” is inseparable from the FET 

standard.
151

 This is not a right to stasis – it accommodates the host State’s right to 

exercise its legislative power, reasonably and proportionately.
152

 In implementing 

changes to its legal framework, States must comply with fundamental principles such as 
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good faith, and non-discrimination and must act in a way that is fair, consistent, and 

predictable.
153

 

144. Thus, through The Media Law, Decree and TCA Ordinances Respondent 

fundamentally disrupted the predictable legal and commercial framework that Claimants 

relied on in investing in the Platforms. In so doing, Respondent conduct violated 

Claimants’ reasonable and legitimate expectations in breach of Article 3(1) of the Treaty. 

 

4. Appropriate method of calculation 

4.1. The Legal Standard of Compensation 

145. In determining compensation for breach of a treaty obligation, it is first necessary 

for the Tribunal to decide on the correct legal standard to apply in calculating the 

resulting loss to the Claimants. Reparation for an injury caused by violation of treaty 

obligation takes the form of restitution, compensation, and satisfaction, either singly or in 

combination.
154

 In the cases before this Tribunal, the Claimants are seeking compensation 

for the injuries they have sustained as a result of Respondent’s breach of the BITs. As 

established by the PCJ in the Chorzów Factory Case, compensation shall so far as 

possible wipe out all the consequences of the illegal act and re-establish the situation 

which would, in all probability have existed if that act had not been committed. 

146. Moreover, Article 6(c) of BITs provides compensation shall represent the genuine 

value of the investments affected. This provision reflects customary international law 

principles relating to the obligation of full compensation for wrongful damage. Thus, 

Claimants are entitled to “full” reparation in the form of compensation that fully 

eliminates the effects of the Respondent’s breach of its obligations.
155

 Consequently, 

Claimants are entitled to full compensation for the damages sustained, including (i) the 

full market value of their loss; (ii) pre- and post-Award compound interest at a reasonable 

commercial rate; and (iii) the costs and expenses associated with the arbitration 

proceedings.
156
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4.2. The Application of the Principle of Full Compensation to this Case 

147. Based on the nature of the compensation requested and circumstances of the case, 

ICSID tribunal employed different standard of valuation. Tribunals appear to use one of 

three general approaches to valuation: 1) the market or sales comparison approach; 2) the 

asset-based or cost approach; and 3) income capitalization approaches, often referred to 

as “Discounted Cash Flow” (DCF).
157

 The first approach is inapplicable in the present 

cases because a market or other sales comparison for the Claimants’ investment does not 

exist. The second, approach which was advanced as appropriate method of valuation by 

the Respondent’s expert, Professor DiMarco, usually applied in valuing physical assets, is 

also inappropriate since the Claimants’ loss is largely intangible asset. 

148. In the case like this, the Discounted Cash Flow (“DCF”) methodology is the most 

reliable way to the Claimants so as to put Claimats in the financial position they would 

have been had Respondent not breached the applicable BITs.  

149. The calculation of damages should take into account those cash flows that would 

have been earned by the Claimants but for Respondent’s unlawful act. Accordingly 

Claimants assert four individual elements of loss as a result of Respondent’s treaty 

violations: 1) loss of the costs of local branches establishments; (2) Lost Profits; (3) 

Opportunity for Market Expansion and Lost Profits and (4) interest, the details of which 

submitted to this tribunal by the Claimants experts. 

150. The DCF Approach is the most common and widely accepted valuation approach 

because it is a practical implementation of the theoretical financial concept that an 

income-producing asset’s value is equal to the present value of the future cash flows 

produced by the asset. Thus, in order to arrive at the values of Claimants’ loss, it would 

be necessary to calculate the cash flows for each and then discount those totals to present 

value using an appropriate discount rate which takes account of the weighted valid costs 

of capital. 

151. The compensability of future profits is well established practice of international 

tribunal practice, in the East Mediterranean v. Egyptian case, Respondent has, raised an 

objection as to the accuracy of a DCF model, given the lack of record of Claimant’s 

profitability. The Tribunal sees no reason for concern. The important fact is not 
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whether Claimant can prove its profitability in the past, but rather whether it is 

reasonable to presume that, were it not for Respondent’s wrongdoing, it would have 

obtained a foreseeable stream of income in the future.
158

 This case illustrates the 

approach taken by tribunals to decide whether the Claimants should be compensated for 

their future profits or only for the costs already incurred. As shown above, Tribunals tend 

to focus on the evidence supporting the ability of the investment to produce future profits 

rather than on their past performance and rely heavily on the particular facts of each 

case.
159

 

152. Respondent’s Expert, professor Dimirco, provides that, in order for the method to 

work properly, at least some basic criteria should be met:  

153. The firm should have an established historical record of financial performance; 

here, Claimants submit that, their expert made this valuation on the reliable documents 

presented to it by the Claimants. Within months of their launch in 2015, Claimants 

Platforms became a tremendous success in Tyrea, gaining millions of new users, and the 

number of Tyrean users engaging with the Claimants’ platform has been exponentially 

increasing.
160

 Thus valuation was made based on demonstrated track record of 

profitability and experience in foreign market expansion.
161

  

154. The adoption of a detailed business plan should be demonstrated to justify any 

projection of future cash flows; Here, Claimants submit that, they had detailed business 

plans regarding market expansion, the Claimants were all working throughout 2017 on 

the development of new features and products for their social media platforms, tailor-

made for Tyrean users, expected to be launched during 2018. Beside these, Claimants 

were working market expansion and were planning to complete such expansion by 

2022.
162

 Moreover, Claimants strong existence in many countries, their recent remarkable 

success into Respondent’s territory and new markets such as Fitzrobia,
163

 strongly 

establish Claimants future cash flow with sufficient certainty.  Thus the current valuation 
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is made based on the genuine and accurate business plans, and also the Respondent’s 

expert can checks those documents as the Claimants are fully cooperative in this regard.  

155. The price of products or services: here Respondents expert contends that, the 

online advertisements need to be capable of being determined with reasonable certainty. 

Here Claimants submit that, this valuation made based on the well established success of 

Claimants within the market of the Respondent and previous expansion to new foreign 

markets. 

156. WACC; here, the Claimants Expert has appropriately taken in to account all the 

possible WACC including (but were not limited to) country risk, tax and currency risk, 

business risk, and force majeure risk.
164

 Thus the Claimants expert properly employed 

WAAC by taking into account all the necessary variables. For the purposes of the 

discounting of the amounts, a weighted average cost of capital (WACC) of 5% is applied 

as the discount rate.
165

 Claimants submit that, Mr. Alonzo has properly taken into account 

the country risk premium that would fairly represent the risks in Tyrea. 

157. Respondent’s Expert claims that the appropriate approach of calculation is 

“proposed cost-based valuation” approach, but as established in the several ICSID 

tribunal case this method is appropriate to calculate tangible assets, not for intangible 

assets like in this case.
166

 

158. Claimants are mindful that, DCF approach is necessarily based on assumptions 

and may reflect some uncertainty and involve a margin of discretion in their 

calculation.
167

 The uncertainties affecting the valuation of future damages, 

notwithstanding the use by experts of accepted accounting methodologies, are well 

known. They have been acknowledged by international tribunals and by both legal and 

accounting experts in respect of the calculation of damages. Specifically, the assessment 

of the damages of a business is not an exact science, so that the valuation is based on 

estimations of future revenues and profits which would or might have been earned in a 

hypothetical scenario. 
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159. This explains why in this matter some discretion is generally accorded to 

tribunals, which have to use their prudent judgment in order to award damages in a 

reasonable amount.
168

 And this is well accepted practice of ICSID tribunal practice that, 

DCF approach involves the hypothetical exercise of building a scenario to determine the 

financial fate of the Claimants, and this does not make this approach speculative.
169

 To 

the best knowledge of the Claimants, in this case, calculation of damages is made based 

on actual data and supported assumption. It is made not based on selective assumptions, 

uncertainties and contingencies or sheer speculation. Therefore, application of DCF to 

calculate damages in the present case would not lead to an artificially inflated result. 

5. Prayer for Relief 

In light of the above reasons, Claimants hereby requests the arbitral tribunal to: 

1. find that the Republic of Tyrea has expropriated Claimants’ investments by the 

implementation of the TCA’s ordinance and the consequent blocking of their websites 

since 28 February 2018,  pursuant to Article 6 of the BITs;  

2. find that the Republic of Tyrea has breached the Fair and Equitable Treatment standard 

under  Article 3.1 of the BITs; 

3. award  the  Claimants  compensation  in  the  amount  of  no  less  than  69,134,875  USD  

for FriendsLook plc, 26,760,460 USD for Whistler Inc., and 27,094,000 USD for 

SpeakUp Media Inc., plus interest as of the date of issuance of the award;  

4. Find that Claimant is entitled to compensation by Respondent of all costs and fees related 

to these proceedings. 

RESPECTFULLY SUBMITTED ON SEPTEMBER 16
th

, 2019 

by 

CALLINAN 

 

On behalf of Claimants; FriendsLook plc, SpeakUp Media Inc. and Whistler Inc. 
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