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I. INTRODUCTION 

1. Pursuant to the provisional timetable established by the Tribunal in its 

Procedural Order No. 1 dated 1 February 2019 (“PO1”),  FriendsLook plc (“FriendsLook”), 

Whistler Inc. (“Whistler”), and SpeakUp Media Inc. (“SpeakUp”), collectively (the 

“Claimants”), herby submit their Memorial on Jurisdiction, Liability, and Remedies against 

Respondent, the Republic of Tyrea (“Tyrea” “Respondent,” or the “Republic”) in the current 

proceedings.  

2. Claimants are seeking in this arbitration an award of compensation in the 

amount no less than US$122,048,935 in damages from Respondent, arising from the various 

violations and breaches of the Agreement between the Republic of Tyrea and the Federation 

of Novanda on the Promotion and Reciprocal Protection of Investments, signed on 15 

December 2000, and the Agreement between the Republic of Tyrea and the Union of Kitoa on 

the Promotion and Reciprocal Protection of Investments, signed on 20 January 2001, 

collectively (the “BITs”), that occurred in 2018.   

II. STATEMENT OF FACTS 

3. Respondent territory underwent a civil war caused by conflict between the 

two major ethnicities inhabiting Tyrea, the Minyar and the Tatyar.0F

1 This war ended in 

September 2012.1F

2 The transition to democracy came with the newly-elected government in 

January 2013.2F

3  

4. To attract foreign investors and international corporations in the 

telecommunication field and benefit from their know-how and expertise, the newly-elected 

government enacted and passed the Media Law.3F

4 This new law has liberalized the internet and 

removed government controls over media and the press.4F

5 On the day of the promulgation of 

the Media Law, Respondent’s spokesperson, Mr. Anderson, stated that “by the new Media Law 

[the Republic of] Tyrea expects to lay down the ground for the advent of such prominent 

                                                             
1 Facts ¶1. 
2 Id.     
3 Id.  
4 Facts ¶3. 
5 Facts ¶3. 
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international players” among which are Claimants, who  have been named in the official 

statement at the time.5F

6  

5. In December 2014, Respondent organized an international conference, titled 

“A New Web Era in Tyrea.”6F

7 The aim of this conference was to attract foreign investors, 

particularly, representatives of social media platforms.7F

8 In the opening speech, the 

representative of Tyrea unequivocally stressed that the Government of Tyrea “declare[s] with 

absolute certainty that a new internet era has begun.”8F

9  

6. Based on this background and relying on the continuing invitations and 

assurances from the Government of Tyrea, FriendsLook decided to invest in Tyrea in January 

2015.9F

10 After making substantial contributions in advertisings and localizing the website, 

FriendsLook created a local branch in Tyrea and launched the Tyrean version of its website.10F

11 

In summer 2015, Whistler and SpeakUp implemented the same operational model.11F

12 Soon 

after their operations launched, Claimants had become tremendously successful in Tyrea.12F

13  

7. Due to their strategic long-term commitments to further their investments 

and expand their businesses in Tyrea the year 2022, Claimants started developing features 

tailored for the people of Tyrea.13F

14 Claimants’ success led to close negotiations with the 

neighboring states of Alcadia and Larnacia regarding development of Claimants’ platforms’ 

operation in those states.14F

15 Furthermore, FriendsLook was working on a new feature, 

“FriendsWatcher” and “LifeLive, expected to be launched in 2018.15F

16 

8. Claimants generated income in Tyrea and served the Tyrean public inter alia 

by providing employment opportunities.16F

17 Claimants’ investments significantly benefited 

millions of Tyrean users who exercised their freedom of speech via Claimants’ platforms.17F

18 

                                                             
6 Id. 
7 Facts ¶5. 
8 Id.  
9 Id.  
10 Facts ¶6. 
11 Id. 
12 See Request for Arbitration ¶5; Facts ¶6. 
13 Facts ¶10. 
14 See Facts ¶11; PO No.2 ¶2. 
15 Request for Arbitration ¶15. 
16 Facts ¶11. 
17 Request for Arbitration ¶5. 
18 Facts ¶12. 
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Before Claimants’ investments, the  public was struggling to exercise their freedom of speech 

due to “strict state supervision of the media.”18F

19 

9. In the beginning of 2017, street fights and violence between Minyar and 

Tatyar were reported for the first time after the end of civil war.19F

20 A few months later, 

Respondent made public statements, in which their failure to control the tension was attributed 

to the use of Claimants’ social media by perpetrators.20F

21 Following some incidents in January 

2018, Respondent passed an amendment to the Media Law, 0808-L. The new law required 

social media platforms to implement safeguards in identifying users and algorithms which 

filtered the content of posts.21F

22 Respondent demanded that all these changes should happen 

within 60 days. One month after the imposition of this deadline, Respondent changed its 

position arbitrarily. They imposed a deadline of 45 days and left 10 days to ensure the 

successful implementation of the new algorithm.22F

23 Claimants implemented the algorithm 

which turned out to be inadequate, as there was not enough time for trials and correcting the 

errors.23F

24 At the expiration of the new deadline, Respondent issued Ordinances blocking 

Claimants’ websites for non-compliance.24F

25 Surprisingly, other platforms used by radicalists 

were not blocked.25F.

26 Wink, a local messenger application, which was swamped with messages 

automatically delivered to the users, containing links to radicalists’ posts, was not blocked.26F

27 

Likewise, TruthSeeker, which was created by Respondent in February 2014, was not 

blocked.27F

28  

10. Claimants were deprived of their significant financial investment. In an 

attempt to avoid the consequences of their unfair and discriminatory treatment, Respondent 

denounced the ICSID Convention on 5 January 2018,28F

29 just a few days before they pass the 

law 0808-L with the tight 60-days deadline. Despite the blocking of Claimants' platforms, the 

                                                             
19 Id. 
20 Facts ¶14. 
21 Request for Arbitration ¶8. 
22 Facts ¶15. 
23 Facts ¶16. 
24 Facts ¶16. 
25 Facts ¶ 25. 
26 Facts ¶ 22. 
27 Id. 
28 Id. 
29 Notice of ICSID Convention Denunciation. 
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civil unrest remained in Tyrea.29F

30 On 29 June 2018 Claimants submitted request for arbitration 

for all the losses suffered. 

III. THE TRIBUNAL SHOULD NOT GRANT THE REQUEST FOR PROVISIONAL 

MEASURES 

11. Article 47 of the ICSID Convention grants arbitral tribunals the authority to 

“recommend any provisional measures [ . . .] to preserve the respective rights of either party,” 

if it considers that the circumstances so require. Rule 39(1) of the ICISD Arbitration Rules, 

specifically requires the party seeking provisional measures must specify “the rights to be 

preserved, the measures the recommendation of which is requested, and the circumstances that 

require such measures.” 

12. ICSID tribunals are unanimous in finding that provisional measures are 

extraordinary measures that are to be recommended only in exceptional circumstances.30F

31 

Tribunals have further established the legal standard for granting provisional measures noting 

that provisional measures may be granted if the requesting party has discharged its burden of 

proof 31F

32 that the following conditions have been met:  

(i) The tribunal must have prima facie jurisdiction to order provisional measures; 

(ii) The measures requested must intend to preserve certain rights of the applicant; 

and  

(iii) The measures must be urgent and necessary to avoid the occurrence of 

irreparable harm, damage, or prejudice.32F

33  

13.  Although Claimants do not contest the Tribunal’s jurisdiction in the present 

case, Respondent has not met the remining conditions. As set out below, Claimants submit that 

this Tribunal should not grant the request for provisional measures because: (A) Respondent 

has failed to specify the existence of any rights in need of protection by way of provisional 

measures; (B) There are neither necessity nor urgency to grant provisional measures; and (C) 

In any event, The circumstances of the case do not warrant ordering provisional measures.  

                                                             
30 PO No.2 ¶5. 
31 See e.g., Occidental Petroleum ¶59; Plama ¶38; Maffezini ¶10. 
32 See e.g., Burimi ¶37; Maffezini ¶120; Menzies ¶120; Caratube ¶75; Schreuer et al, at 776. 
33 See e.g., Millicom ¶39; Tokios Tokeles ¶8; Railroad ¶34; Burlington ¶51; Quiborax ¶113; CEMEX ¶41; Convial 
Callao ¶86; Burimi ¶¶34-35; Tethyan ¶¶118-119; Abaclat ¶11; Caratube ¶100; Hydro ¶¶3.11, 3.24; City Oriente ¶72; 
Churchill Mining ¶42; Palma ¶38; Iona Micula ¶12; Schreuer et al, at 776. 
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A. Respondent Has Failed To Specify The Existence Of Any Rights In Need Of 

Protection By Way Of Provisional Measures 

14. Respondent alleges that Claimants’ actions would aggravate the present 

dispute and jeopardize its rights.33F

34 The alleged rights that Respondent is seeking to preserve 

by way of provisional measures are: (i) to attract foreign investments and investors, (ii) to 

develop a more extrovert economy and promote the country’s growth, and (iii) to prevent civil 

unrest and to safeguard peace and security in its territory.34F

35 As demonstrated below, this 

Tribunal should deny Respondent’s Request because these alleged rights would not be the 

object of protection by provisional measures.  

15. ICSID Arbitration Rule 39(1) requires a party requesting provisional 

measures to specify the rights to be preserved.35F

36 Arbitral tribunals have emphasized that the 

rights to which this Rule relates to, “must be limited in some way,” and that such limitation is 

“reasonable and necessary.”36F

37 In particular, ICSID tribunals have interpreted that these rights 

cannot mean all rights but must be “rights in dispute,”37F

38 i.e., substantive rights that “must 

[directly] relate to the subject matter of the case before the tribunal and not to separate, 

unrelated issues or extraneous matters,”38F

39 or “rights relating to the dispute,” i.e., the 

procedural integrity of the proceedings.39F

40 

16. The tribunal in Plama v. Bulgaria stated that the rights that could be the 

subject of provisional measures are: 

circumscribed by the requesting party's claims and requests for relief. They 
may be general rights, […] but those general rights must be related to the 
specific disputes in arbitration, which, in turn, are defined by Claimant's 
claims and requests for relief to date.40F

41 
17. As to the right of non-aggravation of the dispute, the Plama tribunal observed 

that it refers to actions that would make resolution of the dispute by the tribunal more 

                                                             
34 Request for Provisional Measures ¶1. 
35 Id ¶¶8-11.  
36 ICSID Arbitration Rules, Rule 39(1). 
37 Plama ¶40. 
38 Amco Asia ¶2. 
39 Maffezini ¶23. 
40 Plama ¶40; see e.g., Churchill Mining ¶48. 
41 Plama ¶40; see e.g., Quiborax ¶118. 
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difficult.41F

42 The tribunal in Nova v. Romania further interpreted this right narrowly and noted 

that: 

only if continuing events [. . .] threaten to interfere unduly with the parties' 
ability to present positions in the arbitration, or the tribunal's ability to 
fashion meaningful relief at the close of the case, will the events constitute 
an impermissible infringement on rights to preserve the status quo and non-
aggravation of the dispute.42F

43 
18. In particular, respondent in Amco Asia v. Indonesia requested provisional 

measures to the effect that claimants should desist from propaganda that might “discourage 

foreign investment in Indonesia.”43F

44 The alleged publication of propaganda, published in the 

Hong Kong Business Standard newspaper, consisted of an article containing statements 

attributed to claimants, which Indonesia found could potentially have a negative impact and 

irreparable harm to its economy.44F

45 The tribunal, however, declined to order provisional 

measures reasoning that the right that Indonesia is seeking to protect “is not a right in dispute,” 

and that claimants’ public statements would not, in any event, be influential to the Indonesian 

economy and “could not have done any actual harm to Indonesia, nor aggravate or exacerbate 

the legal dispute.”45F

46   

19. Similarly in Churchill Mining v. Indonesia, respondent requested provisional 

measures prohibiting claimant from making false, unfounded, and misleading statements to the 

media regarding the case.46F

47 The alleged false statements in the press consisted of several 

articles published by different international media agencies.47F

48 According to Indonesia, these 

statements would jeopardize its rights “to foreign investment,” “to welcome foreign investors 

to invest in its territory,” and “to regulate and promote investments in its natural resources, and 

to enforce regulations on investments in its natural resources,” thus potentially affecting its 

economy.48F

49 Nonetheless, the tribunal declined to order provisional measures, reasoning that it 

fail to see how the rights alleged by Indonesia—requiring protection of provisional measures—

                                                             
42 Plama ¶45. 
43 Nova ¶236. 
44 Amco Asia ¶1.  
45 Id ¶¶1-3. 
46 Id ¶3-5. 
47 Churchill Mining ¶1. 
48 Id ¶¶10-14. 
49 Id ¶¶11, 15. 
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are not related to the dispute, and therefore they could not warrant the ordering of provisional 

measures.49F

50   

20. Here, Respondent is requesting provisional measures to protect rights that are 

identical to the ones invoked by Indonesia in Amco Asia and Churchill Mining. Respondent 

alleges that Claimants’ actions would jeopardize its rights to attract foreign investments and 

investors, and to develop a more extrovert economy and promote the country’s growth.51 These 

are clearly general rights that are separate and unrelated issues from the case at hand. 

Additionally, they are extraneous matters that do not directly relate to the subject of the case 

before this Tribunal neither substantively nor procedurally.   

21. As such, and similar to the Amco Asia and Churchill Mining tribunals, this 

Arbitral Tribunal should deny Respondent’s Request because the rights it seeks to protect by 

way of provisional measures are not the object of such measures, and particularly, are not 

“rights in dispute” or “rights related to the dispute.”   

22. Moreover, Respondent alleges that the media campaign “will further inflame 

the social and political situation in the country,” and therefore is seeking to protect via 

provisional measures the right to prevent civil unrest and to safeguard peace and security in its 

territory.52 However, while the newspaper posts are still accessible as of now and are being 

circulated,52F

53 it has been proven and observed that there is “a general de-escalation of tensions 

in the Republic’s largest cities.”53F

54 Thus, this clearly indicates that there is no causation 

whatsoever between the alleged media campaign and the civil unrest in Tyrea.  

23. Therefore, this Tribunal should decline Respondent’s Request. To do 

otherwise, as noted by the tribunal in Nova v. Romania, would be overstepping the bounds of 

Article 47 of the ICSID Convention through expanding the doctrine of “non-aggravation of 

the dispute” by granting provisional measures beyond the essence of exceptional 

circumstances.55    

B.  There Is Neither Necessity Nor Urgency To Grant Provisional Measures  

                                                             
50 Id ¶¶49-50.  
51 Request ¶¶8-11. 
52 Id ¶11.  
53 PO No.2 ¶13. 
54 Id ¶5. 
55 Nova ¶236. 
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24. Provisional measures may be granted only if the requested measures are 

urgent and necessary to avoid the occurrence of imminent and irreparable harm.55F

56 The Rizzani 

v. Kuwait tribunal noted that urgency and necessity require that the harm alleged by the 

requesting party must be imminent, and not potential or hypothetical.56F

57 Likewise, the tribunal 

in Maffezini v. Spain found that the rights to be preserved by provisional measures “must exist 

at the time of the request, [and] must not be hypothetical, nor are ones to be created in the 

future.”57F

58 Similarly, in Occidental v. Ecuador the tribunal noted that provisional measures are 

not directed to protect against any “potential or hypothetical harm susceptible to result from 

uncertain actions” but rather directed to protect the requesting party from “imminent harm.”58F

59 

25.  Relying on this principle, the Occidental tribunal refused to order 

provisional measures; reasoning that there is no imminent danger of harm, not even an 

imminent likelihood of it, and that the harm claimants seek to be protected against is 

hypothetical.59F

60  

26. Here, Respondent seeks provisional measures to prevent actions and preserve 

rights—which it is not even sure of. In its Request, Respondent submits that the alleged media 

war is “highly likely” to cause damages to its economy and “may” affect the impartiality of the 

Tribunal.60F

61 Furthermore, Respondent submits that Claimants’ conduct could undermine its 

attempt to develop a more extrovert economy.61F

62 In this respect, Respondent cites that its 

planning to host a World Expo in 2025, and that it has already submitted its bid—a decision 

of which will be made in 2020.62F

63 Additionally, Respondent cites that “is planning a large 5-

year sovereign bond issuance” and alleges that Claimants’ action are “very likely” to increase 

the overall cost of the issuance.63F

64  

                                                             
56 See e.g., Maffezini ¶120; Tokios Tokeles ¶8; Burlington ¶51; Quiborax ¶113; Tethyan ¶¶118-119; Abaclat ¶11; 
Churchill Mining ¶42; Palma ¶38; Iona Micula ¶12; Schreuer, at 776. 
57 Rizzani ¶104.  
58 Maffezini ¶13. 
59 Occidental ¶89. 
60 Occidental ¶¶90-91. 
61 Request for Provisional Measures ¶9. 
62 Id ¶8. 
63 Id.  
64 Id ¶10. 
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27. Therefore, this Tribunal should decline the Request because Respondent’s 

application is hypothetical and uncertain, and in any event, Respondent seeks to preserve rights 

that would be created in the future. 

C. The Circumstances Of The Case Do Not Warrant Ordering Provisional 

Measures 

28. Rule 39(1) of the ICISD Arbitration Rules, requires the party seeking 

provisional measures to specify the “circumstances that require such measures.” Respondent 

alleges that Claimants engaged in a “media war,” “publication of case materials,” and 

“lobbying activities” that “might aggravate […] or exacerbate its position in the dispute.”64F

65 

Respondent, therefore, requests this Tribunal to order Claimants to abstain from promoting, 

stimulating, or instigating the publication of propaganda or case materials.65F

66 In support, 

Respondent’s Request references several posts published by different newspapers and a 

statement by one of Claimants’ representatives.66F

67 However, as demonstrated below, Claimants 

retain the right to discuss their case in public.  

29. In arbitral practice, the use of media by the parties as an overall arbitration 

strategy is not uncommon.67F

68 Arbitral tribunals unanimously affirm that there is no presumption 

of confidentiality or privacy in investment arbitration, and in fact, that there is value in giving 

the public access to relevant information.68F

69 In particular, ICSID tribunals have repeatedly 

acknowledged that the ICISD Convention and the Arbitration Rules neither contain a duty of 

confidentiality on the parties nor prohibit public disclosure of the case.69F

70 Accordingly, parties 

in ICISD proceedings retain the right to state their case in the media as long as there are no 

constraints.0F

71 Such constraints on parties’ freedom to state their case in the media may be found 

in the relevant BIT, the parties’ agreement on confidentiality, the applicable arbitration rules, 

or the tribunal’s procedural orders on confidentiality. 

                                                             
65 Id ¶¶1-10. 
66 Id. 
67 Id. 
68 Meg, at 45-46. 
69 See e.g. Amco Asia ¶¶3-5; WDF ¶16; Metalclad ¶13; Churchill Mining ¶45; Loewen ¶26; Biwater Gauff ¶121; 
Abaclat II ¶¶67-73; Meg, at 45-46; Benjamin, at 110. 
70 See e.g., Churchill Mining ¶45; Amco Asia ¶4; WDF ¶16; EDF ¶43; Loewen ¶ 26; Rule 30, Note F, 1 ICSID Reports 
93; Meg, at 45-46. 
71 Id.  
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30. Furthermore, the official annotations to the original version of the ICSID 

Arbitration Rules, stating that “[t]he parties are not prohibited from publishing their 

pleadings.”71F

72 Additionally, neither the ICSID Convention nor the ICSID Arbitration Rules 

contain provisions that expressly prohibit parties from revealing the case materials, including 

pleadings, documents, or other information submitted by the parties during the arbitration.2F

73  

31. The tribunal in Metalclad v. Mexico noted that both parties are “free to speak 

publicly of the arbitration” unless there is an agreement between the parties delineating 

limitations on disclosure.73F

74 Similarly, the tribunals in Churchill Mining v. Indonesia and WDF 

v. Kenya recognized the fact that “it is permissible for a party in ICSID proceedings to [freely] 

state its case in public” and in the media, unless there is an agreement between the parties to 

the contrary.74F

75   

32. This position was confirmed in Amco Asia v. Indonesia in the context of an 

application by Indonesia to order a provisional measure, preventing claimants from promoting 

newspaper publication of details of the case.75F

76 The tribunal rejected Indonesia’s request on the 

ground that neither the ICSID Convention, the ICSID Arbitration Rules, or any accepted 

principles of confidentiality in arbitration prevents a party from revealing information about 

an arbitration case to the newspapers.76F

77 The tribunal further noted that claimant’s public 

statements would not be influential to Indonesian’s economy and “could not have done any 

actual harm to Indonesia, nor aggravate or exacerbate the legal dispute.”77F

78 The tribunal went 

further and held that even a large press campaign by claimants “would not be an influence on 

[Indonesia’s] rights in dispute.”78F

79 

33. Similarly, respondent in Churchill Mining v. Indonesia requested provisional 

measures prohibiting claimant from making statements to the media regarding the case.79F

80 The 

alleged statements in the media consisted of several articles and six excerpts from the press 

releases published by Reuters, the Wall Street Journal, the New York Times, and other 

                                                             
72 Rule 31 of the ICSID Arbitration Rules 2006. 
73 See e.g., Amco Asia ¶¶3-5; Biwater ¶125.   
74 Metalclad ¶9.  
75 Churchill Mining ¶47; WDF ¶16. 
76 Amco Asia ¶1. 
77 Id ¶4. 
78 Amco Asia ¶¶3, 5-6; see also Metalclad ¶8. 
79 Amco Asia ¶3. 
80 Churchill Mining ¶1. 
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international media agencies.80F

81 The tribunal declined to order provisional measures, noting 

that the public statements made by claimant would not jeopardize respondent’s rights in 

dispute.81F

82   

34.  Here, it is undisputed that neither the BITs nor the Tribunal’s procedural 

orders contain any constrains on the parties’ freedom to disclose the current dispute to the 

media.82F

83 Furthermore, neither the ICSID Convention nor the ICSID Arbitration Rules prohibit 

the parties from disclosing the case in public. As such, absent confidentiality agreement 

between the parties, Claimants retain the right to state their case in the media. Thus, like the 

tribunals in Amco Asia and Churchill Mining, this Tribunal should decline to make the 

recommendation for provisional measures. 

35. Furthermore, to support its allegation that Claimants are engaging in 

lobbying activities, Respondent is relying on only a single statement by SpeakUp’s 

representative where he stated that “the lobbying will continue.”83F

84 In fact, in a similar scenario, 

respondent in Churchill Mining relied on an identical statement by claimant’s representative 

in which he also stated that “the lobbying will continue.”84F

85 Nonetheless, the Churchill Mining 

tribunal found that this statement was “insufficient to constitute proof of any wrongful 

conduct” on claimant’s part.85F

86 Similarly, this Tribunal should find that Respondent’s 

allegations that Claimants engaged in lobbying activities to be insufficient ground and deny 

the provisional measures request. 

36. Respondent characterizes the newspaper posts that discuss the situation in 

the Republic as “negative information.”86F

87 These newspaper posts reflect what actually is 

happening in Tyrea and are merely critiquing the violations of human rights and free speech in 

the Republic.87F

88 Although Respondent is frustrated by the posts and casts them as 

“propaganda,”88F

89 in fact, as one scholar succinctly states, to justify the request for provisional 

measures on the ground of aggravation of the dispute, the conduct at issue must be much more 

                                                             
81 Id ¶¶ 9-14, 20. 
82 Id ¶50. 
83 The BITs, POs 1-3. 
84 Request for Provisional Measures ¶7. 
85 Churchill Mining ¶52. 
86 Churchill Mining ¶52. 
87 Request for Provisional Measures ¶¶1-4. 
88 Id ¶3. 
89 Id ¶1. 
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than merely annoying.89F

90 Accordingly, Respondent’s negative sentiment towards the posts are 

not grounds for granting provisional measures. 

37. In the light of the above, the Tribunal should decline Respondent’s Request 

for Provisional Measures.  

IV. THE TRIBUNAL HAS JURISDICTION RATIONE VOLUNTAIS DESPITE 

RESPONDENT’S DENUNCIATION OF THE ICSID CONVENTION 

38. Respondent made its unilateral offer of consent in 2000 and 2001 when it 

ratified the BITs.90F

91 Respondent denounced the ICSID Convention on 5 January 2018.91F

92 

Claimants filed the Request for Arbitration on 29 June 2018, by which they accepted 

Respondent’s unilateral offer of consent in the BITs.92F

93 Respondent’s denunciation of the 

ICSID Convention, under Article 71, took effect on 6 July 2018. On that date, Respondent 

ceases to be an ICSID Contracting State.93F

94 ICSID registered the Request for Arbitration on 16 

July 2018.94F

95 The date of the registration is irrelevant to the issue of consent because it is 

administrative.95F

96 

39. This Tribunal has jurisdiction ratione voluntais over the dispute despite 

Respondent’s denunciation of the ICSID Convention because: (A) Claimants duly submitted 

the Request for Arbitration well before Respondent’s denunciation of the ICSID Convention 

took effect; (B) the delay in registering Claimants’ Request for Arbitration until after the expiry 

of the six-month period is not attributable to Claimants and cannot be a ground for declining 

jurisdiction; and (C) in any event, Respondent’s unilateral consent in Article 9(1) of the BIT 

remains effective and binding upon the Republic of Tyrea beyond the six-month period and 

for the life of the BIT. 

A. Respondent’s Unilateral Offer Of Consent Will Subsist Until The Expiry Of 

The Six-Month Period Following The Notice Of The Denunciation 

40. Respondent’s consent remains undisrupted by the notice of the denunciation 

and remains effective for the duration of the six months that followed the denunciation’s 

                                                             
90 Friedland, at 35. 
91 Fact ¶2. 
92 (Exh. R-0001). 
93 Request for Arbitration.  
94 ICSID Convention, Article 71. 
95 ICSID Notice of Registration.  
96 See infra §III.B. 
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notice.96F

97 Article 71 is clear and states in its ordinary plain meaning that, all consequences of 

the denunciation “shall take effect six months after receipt of [the notice of the denunciation].” 

The text of the article is general and unqualified. In other words, the article does not specify 

any exceptions that the effect of the denunciation would take earlier than six months with 

respect to certain obligations of the denouncing State.97F

98 

41. Thus, it is only after the denunciation becomes effective, a signatory State 

ceases to be a Contracting State to the ICSID Convention. Accordingly, Respondent’s 

denunciation did not take effect until 6 July 2018—six months after the notice of the 

denunciation that was provided on 5 January 2018. Accordingly, Claimants retained the right 

to accept Respondent’s unilateral offer of consent to ICSID arbitration during the six-month 

period, following the notice of the denunciation. 

42. This reading of Article 71 is further confirmed by the general approach of 

the law of the treaties.98F

99 Pursuant to Article 70 of the Vienna Convention on the Law of the 

Treaties (“VCLT”), subject to contrary treaty terms or contrary agreement by the parties, the 

termination or denunciation of a treaty “does not affect any right, obligation or legal situation 

of the parties created through the execution of the treaty prior to its termination.”99F

100 Therefore, 

explicit language is required to ‘release’ the denouncing State from obligations that accrued 

during the life of the treaty.101 Accordingly, the denunciation of the ICSID Convention operates 

to release the denouncing State from the ICSID Convention only from the end of the six-month 

waiting period.102 

43. In practice, this interpretation was adopted by ICSID tribunals in Venoklim 

v. Venezuela, Blue Bank v. Venezuela and IGB v. Spain.103 In Venoklim and Blue Bank, the 

investors filed the requests for arbitration shortly before the expiry of the six-month period 

following the notice of the denunciation. Venezuela objected to the tribunal’s jurisdiction on 

the ground that ‘consent’ under Article 72 means that there must be mutual and perfected 

                                                             
97 Venoklim ¶¶8–9; Blue Bank ¶¶106–107; IGB ¶¶61-68; Manciaux, at 4-5; Nolan, at 36; Rodner, at 444; Gaillard, at 
3; Voon, at 418; Garibaldi, at 31. 
98 Garibaldi at 12. 
99 Voon, at 418. 
100 VCLT, Article 71(1)(b). 
101 VCLT, Article 71(1)(a). 
102 Voon, at 418. 
103 IGB ¶¶61-68. 
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consent between both parties before Venezuela’s notice of denunciation was submitted to 

ICSID.103F

104 However, both tribunals rejected Venezuela’s interpretation and argument.104F

105 

44. The Venoklim tribunal interpreted Article 72 in conjunction with Article 71, 

as opposed to Article 72 modifying the general rule in Article 71, and held that consent could 

be perfected by an investor at any time before the expiry of the six-month period following 

notice of denunciation.105F

106 The tribunal further observed that precluding any claims filed after 

receiving the notice of denunciation would give immediate effect to Venezuela’s denunciation, 

which would be contrary to the temporal limitation of six months in Article 71 as well as the 

principle of legal certainty.106F

107 Moreover, the Tribunal held that the reference in Article 72 to 

‘consent’ to arbitration under the ICSID Convention refers to the unilateral offer of consent to 

arbitration by the Host State and not to such consent only once it has been ‘perfected’ by the 

investor’s acceptance.107F

108  

45. Furthermore, the majority in Blue Bank first asserted that “Article 71 must 

be interpreted in conformity with the terms of Article 31 of the VCLT . . .  to ensure its effet 

utile.”108F

109 It then illustrated that it follows from the mandatory language in Article 71—“[t]he 

denunciation shall take effect six months after receipt of such notice”—that the denunciation 

takes effect only after six months have expired, and reasoned that giving an immediate effect 

to the notice “would render the reference to a six-month time period devoid of any meaning, 

and would run directly contrary to the principle of ‘effet utile’.109F

110 The tribunal concluded that 

it had jurisdiction because Claimant filed its request for arbitration before the expiry of the six-

month period, during which Venezuela, despite its denunciation, was still party to the ICSID 

Convention.110F

111 

46. In the present case, at the time Claimants consented to ICSID jurisdiction, 

the denunciation had not yet taken effect. Tyrea was still an ICSID Contracting State and its 

consent to arbitration in the BITs remained valid and could be perfected by Claimants through 

filing a request for arbitration under the ICSID Convention. Claimants duly submitted the 

                                                             
104 Venoklim ¶47; Blue Bank ¶74. 
105 Venoklim ¶68; Blue Bank ¶74. 
106 Venoklim ¶¶65-66. 
107 Id ¶¶61-63. 
108 Venoklim ¶65; see e.g., Tietje et al, at 14; Gaillard, at 3. 
109 Blue Bank ¶118. 
110 Id ¶¶108, 119. 
111 Blue Bank ¶120. 
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Request for Arbitration on 29 June 2018, before the expiry of the six-month period on 6 July 

2018. As such, this Tribunal indeed has jurisdiction over this dispute. 

B. The Delay In Registering The Request For Arbitration Until After The Expiry 

Of The Six-Month Period Is Not Attributable To Claimants, And Cannot Be 

A Ground For Declining Jurisdiction 

47. Claimants’ Request for Arbitration was registered on 16 July 2018—after 

the six-month period provided for under Article 71 had elapsed. The date on which the ICSID 

registered the Request is irrelevant for the purposes of Claimants’ consent because it is purely 

administrative and does not have any jurisdictional functions. Registration and consent are two 

different concepts that should not be conflated.111F

112 

48. ICSID Institution Rule 2(3) specifies that, “if both parties did not act on the 

same day, it means the date [of consent is the date] on which the second party acted.” The 

latter date is the critical date from which the consequences of consent have an effect.112F

113 This 

Rule does not require the registration of the request for arbitration for consent to be perfected. 

49. The tribunal in Venoklim v. Venezuela recognized this date and held that to 

verify whether the request for arbitration was submitted during the six-month period specified 

in Article 71, the only relevant date is that of its submission the request for arbitration and not 

that of its registration.113F

114 

50. Furthermore, the delay on the part of the ICSID in registering the case cannot 

be attributed to Claimants. Between the date on which Claimants submitted their Request for 

Arbitration and the date on which ICSID registered the case, many institutional administrative 

actions took place on the part of the Secretary General of the ICSID. Attributing such delay (if 

any) to Claimants would be unfair. 

51. For instance, claimant in Venoklim v. Venezuela submitted its request for 

arbitration within the six-month period; however, ICSID registered the case after the period 

had expired.114F

115 Venezuela challenged the tribunal’s jurisdiction on the ground that by the time 

the request for arbitration was registered, it was no longer a Contracting State to the ICSID 

                                                             
112 Venoklim ¶76; Blue Bank ¶115. 
113 Venoklim ¶75; Blue Bank ¶114. 
114 Venoklim ¶¶77-80. 
115 Id. 
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Convention.115F

116 The tribunal rejected Venezuela’s argument, holding that claimant should not 

be prejudiced for any delays that may accrue in connection with the registration not attributable 

to its procedural conduct.116F

117 The Blue Bank v. Venezuela tribunal reaffirmed this principle and 

the conclusion reached by the Venoklim tribunal.117F

118 

52. Here, Claimants submitted their request for arbitration on 29 June 2018—

predating 6 July 2018, which, under Article 71’s six-month period, is the date when 

Respondent’s denunciation would have taken effect. Although ICSID registered the case on 

16 July 2018, this administrative date is irrelevant for determining the tribunal’s jurisdiction. 

The only relevant date is 29 June 2018, on which Claimants’ consent to ICSID arbitration was 

formed through the Request for Arbitration. By that date, Respondent’s denunciation had not 

yet become effective. Therefore, Tyrea was still obliged to respect its obligation as a 

Contracting State to the ICSID Convention, allowing Claimants to perfect consent to ICSID 

arbitration. 

C. Respondent’s Unilateral Offer Of Consent In The BITs Remains Effective And 

Binding Beyond The Six-Month Period And For The Life Of The BITs  

53. Consent given by Respondent in the arbitration clause of the BITs is more 

than an offer and “has special legal effects.”118F

119 In fact, it is considered an independent 

international legal declaration and obligation of submission to arbitration under the ICSID 

Convention—which is binding and irrevocable.119F

120  

54. If a State has given its consent in a BIT, it may withdraw or revoke that 

consent only to the extent permitted by the BITs120F

121 or through termination of the BITs in 

accordance with its terms.121F

122 This is because “the means of effectually withdrawing [and 

revoking] such consent depend on the means through which the consent was given in the first 

place”122F

123 and public international law.123F

124 Additionally, “[t]he irrevocability of consent does 

                                                             
116 Id. 
117 Id.  
118 Blue Bank ¶115. 
119 Siag, at 64. 
120 See Drafting History of the ICSID Convention Vol. II, at1009-1010; Nolan, at 28, 37; Tietje et al, at 22. 
121 Murphy ¶80.  
122 See Garibaldi, at 26, 38; Rodner, at 448; Tietje, at 27; see also ILC Guidelines, Principle 10. 
123 Garibaldi, at 38; see e.g., Sourgens, at 391. 
124 See Tietje, 27. 
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not flow from the ICSID Convention but from the binding force of the BIT”124F

125—resulting 

from the principle of pacta sunt servanda under international law.25F

126 

55. The tribunal in İçkale v. Turkmenistan rejected the characterization of 

arbitration clauses in BITs as merely a standing offer of consent to arbitrate, stating that such 

an argument is “conceptually inaccurate and legally incorrect.”126F

127 It further held that States’ 

consent to arbitration in BITs is “binding on the State as such, without any further ‘perfecting,’ 

as a unilateral undertaking.”127F

128 

56. Article 9(1) of the BITs states that “[d]isputes between one Contracting Party 

and a national of the other Contracting Party . . . shall . . . be submitted” to the jurisdiction of 

the Centre under the ICSID Convention. Article 9(3) further states that “[e]ach Contracting 

Party hereby gives its unconditional consent to the submission of disputes” to the ICSID. 

Notably, there is nothing in the BITs suggesting that either states may withdraw this consent 

unilaterally. Thus, the principle pacta sunt servanda prevents both States from unilaterally 

withdrawing consent—absent mutual agreement—as long as the treaty remains in effect.128F

129 

57. In Blue Bank v. Venezuela, Professor Soderlund’s separate opinion clarified 

the legal nature of States’ consent in BITs. His opinion stated that Venezuela’s consent in the 

BIT and its undertaking of obligations in relation to the other contracting State is “of an 

enduring nature and constitutes a binding commitment under international law” for the 

duration of the BIT.129F

130 As to Venezuela’s denunciation, he pointed out that such notice “is of 

no consequence for consent given by a State party in a BIT.”130F

131 Relaying on this interpretation, 

he concluded that “the availability of ICSID arbitration will remain open not only for the six-

month period, [. . .] but also, until such time as the relevant BIT is terminated.”131F

132 

58. Accordingly, Respondent’s unqualified consent given in the BITs is indeed 

protected by Article 72 and survives denunciation of the Convention.132F

133 This interpretation is 

                                                             
125 Garibaldi, at 26. 
126 VCLT, Article 26; see also Murphy ¶73. 
127 İçkale ¶244; see also Sourgens, at 364-375. 
128 İçkale ¶244. 
129 See e.g., VCLT, Article 26; Garibaldi, at 27. 
130 Blue Bank II ¶¶38, 45. 
131 Blue Bank II ¶45. 
132 Blue Bank II ¶45; see also Gaillard, at 3; Garibaldi, at 29; Rodner, at 438; Nolan, at 36-37. 
133 Gaillard, at 3. 
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in line with both the text and purpose of Article 72,133F

134 which is to avoid a situation where a 

State unilaterally withdraw or revoke its undertaking to submit to ICSID arbitration.134F

135 This is 

true even when such undertaking is contained in a BIT that remains in existence for years after 

the denunciation takes effect.135F

136 The denunciation does not nullify consent to arbitration 

contained in a BIT.136F

137  

59. Here, the BITs containing Respondent’s declaration of consent of submission 

to arbitration under the ICSID Convention in Article 9(1), entered into force on 25 May 2001 

between the Republic Tyrea and the Republic Kitoa, and on 10 September 2001 between the 

Republic Tyrea the Republic Novanda.137F

138 Article 13 of the BIT stipulates the termination 

mechanism, noting that the BIT is to remain in force for an initial period of fifteen years.138F

139 

Thereafter, the BITs will be extended tacitly for periods of ten years, unless either Contracting 

Party has given notice of termination six months prior to the date of the expiry of the BIT.139F

140 

For investments made during the term of the BIT, a sunset period of fifteen years applies.140F

141  

60. As of today, and at the time Claimants submitted the Request for Arbitration, 

both BITs have not been terminated—including Respondent’s obligation and consent to 

arbitrate contained therein.141F

142 Any attempt by Respondent to withdraw its consent by way of 

denouncing the ICSID Convention would be ineffectual. It follows that Claimants would retain 

the right to submit any disputes under the ICSID Convention until such consent is validly and 

effectually withdrawn or terminated by the terms of the BITs.142F

143 Thus, Claimants may submit 

any disputes under the ICSID Convention even after the expiry of the six-month period 

following notice of denunciation and for the life of the BITs. 

V. THE TRIBUNAL HAS JURISTICTION OVER THE MULTI-PARTY 

ARITRATION CLAIM  

                                                             
134 See Sourgens, at 392. 
135 Sourgens, at 390; Gaillard, at 3. 
136 Gaillard, at 3. 
137 Blue Bank II ¶45; Sourgens, at 391. 
138 Facts ¶2. 
139 Article 13(1) of the BIT. 
140 Article 13(2) of the BIT. 
141 Article 13(3) of the BIT 
142 PO No.2 ¶11. 
143 Gaillard, at3; Garibaldi, at 28-29. 
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61. Multiparty arbitration is a general practice under the ICISID Convention and, 

in fact, it is "a common feature in ICSID arbitration.”143F

144 Cases of this nature have increased 

in recent years and now represent a significant portion of the caseload of arbitral institutions, 

representing about 40% of all ICSID cases.144F

145 Against this background, this Tribunal has 

jurisdiction over the multiparty arbitration claim submitted by Claimants because: (A) 

Claimants can bring a joint arbitration for claims arising under two separate BITs without 

requiring specific consent; and (B) there is a sufficient factual and legal nexus between the 

claims for the Tribunal to exercise jurisdiction over the multiparty proceedings. 

A. Claimants Can Bring A Single Multiparty Arbitration For Claims Arising 

Under Two Separate Bits Without Requiring Specific Consent 

62. It is recognized in ICSID practices that claimants can bring a joint claim 

arising under two separate treaties, provided that Respondent state has not conditioned nor 

limited the scope of its consent to claims under a single BIT.146 Arbitral tribunals have held 

that as long as the claims are admissible under the ICSID framework, the tribunal will not lose 

jurisdiction regardless of the number of claimants.146F

147 Once the parties have consented to 

arbitration under the ICSID Convention, there is no need for specific consent to proceed with 

multiparty arbitration.148  

63. Additionally, the drafters’ intent to allow multiparty arbitrations in ICSID 

Arbitrations is evident in the ICSID Arbitration Rules. This intent is noted in the travaux 

préparatoires, where it was established that having more than two parties to a dispute was 

implicit throughout the text and no explicit provision was necessary.148F

149 Hence, allowing 

multiparty proceedings would align with the drafters’ intent. 

64. The tribunal in Ambiente v. Argentina observed that: 

[I]t is evident that multi-party arbitration is a generally accepted practice in 
ICSID arbitration, and in the arbitral practice beyond that, and that the 
institution of multi-party proceedings therefore does not require any consent 

                                                             
144 Ambiente ¶141; McLachlan, at 64.  
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on the part of respondent Government beyond the general requirements of 
consent to arbitration.149F

150  
65. Recognizing this principle, the Ambiente tribunal upheld jurisdiction over 

multiparty arbitration, noting that, had the Contracting States to the BIT in question intended 

to exclude such proceedings, they would have done so during the negotiation of the BITs.151 

There, the tribunal accepted a claim that was instituted by 119 bondholders against Argentina, 

noting that a “few dozens of Claimants, appeared to remain well within the overall scale of 

previous ICSID and other arbitral proceedings.”151F

152  

66. Moreover, the tribunals in Flughafen v. Venezuela and Guarachi v. Bolivia 

dismissed respondent objections that they did not consent to a single arbitration in which 

multiple claimants of various nationalities asserted claims under different BITs but arising 

from the same dispute.152F

153  

67. In particular, the Guarachi tribunal allowed multiparty arbitration claim on 

the ground that respondent’s consent provided in the BITs contained no limitation that would 

preclude joint submission by multiple claimants of identical claims under different BITs.154 

There, claimants brought multiparty arbitration, invoking the U.K.-Bolivia BIT, and U.S.-

Bolivia BIT.155 The tribunal observed that, “given the obvious link between both claimants and 

the identity of the facts alleged” nothing would preclude claimants from deciding to submit a 

single arbitration case, despite invoking two different BITs.156 The tribunal further rejected 

Bolivia’s argument that the BITs are silent on the possibility of consent to multiparty 

arbitration, finding  that the Contracting States to the BITs could have limited such consent but 

they did not to do so, and therefore, it cannot use the silence to limit the scope of the consent 

given.157 

68. Additionally, the tribunal in OKO v. Estonia upheld jurisdiction over a 

multiparty arbitration claim on the ground that the relevant investment falls within the 

definition of “investment” both within that BIT and within Article 25(1) of the ICSID 

                                                             
150 Ambiente ¶141; see also Guarachi ¶343. 
151 Ambiente Ufficio ¶75. 
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Convention.157F

158 In that case, three claimants submitted a single dispute, invoking two different 

BITs— Estonia-Finland BIT and Estonia-Germany BIT. F

159 

69. Here, the arbitration was instituted by three Claimants—far less than the 119 

entertained by the Tribunal in Ambiente.160 Each of the Claimants accepted the offer of 

arbitration in the precise terms in which it was given by the Respondent, notably, providing 

consent by the Respondent that disputes over the application of the Treaties were to be settled 

by recourse to arbitration.161 Claimants submitted a single dispute to ICSID, invoking Article 

9 of the BITs.162 Respondent’s consent in the BITs was not subject to any conditions or 

limitation on its scope that would prevent Claimants from submitting a single, joint arbitration 

case against Respondent.163 Therefore, this Tribunal should entertain the multiparty arbitration 

claim. To hold otherwise, as noted by the Alemanni tribunal, will be contrary to the spirit of 

the ICSID Convention and the meaningful protection for investors that the Convention 

envisages.164  

B. A Multiparty Arbitration Is Proper In This Case Because The Claims Share 

Questions Of Law And Arise From The Same Events  

70. Multiparty arbitration is proper in cases where there is a sufficient factual 

and legal nexus: the claims must share the same questions of law and fact, and they must arise 

under the same events.165 The tribunal in Noble Energy v. Ecuador upheld jurisdiction over a 

multiparty arbitration claim relying on following factors: whether (1) a single dispute exists; 

(2) the underlying facts or the overall economic transaction are the same; (3) the challenged 

measures are the same; and (4) whether there is a sole Respondent and the remedies sought are 

identical.166   

1. A Single Dispute Exists Since The Three Claimants Invested In Tyrea 

After The Promulgation Of The Media Law  

                                                             
158 OKO ¶¶170-209.  
159 Id ¶¶6, 200-201. 
160 Facts ¶¶2, 7-9; Request for Arbitration ¶1. 
161 Request for Arbitration ¶9. 
162 Id. 
163 Tyrea-Kitoa BIT, Article 9(1); Tyrea-Novanda BIT, Article 9(1). 
164 Alemanni ¶185; see also Proposals of Amendments for ICSID Arbitration, at 833. 
165 Noble Energy ¶¶188-207. 
166Id.  
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71. A single dispute can be identified where all claims are closely related and 

that they all arise out of the same investment project and overall transaction. Here, the Tribunal 

should entertain the multiparty proceeding as a single dispute because the investments are 

closely related, and Claimants invested their social media platforms in Tyrea to provide 

services in the territory after the passage of the Media Law.167  

72. Claimants invested in Tyrea following Respondent’s publication of the 

Media Law that liberalized free speech.168 The spokesperson of the Tyrean Parliament 

indicated that the new Media Law was expected to lay down the ground for collaboration with 

Claimants.169 Therefore, a single dispute exists because Claimants collectively invested in 

response to the passage of the Tyrean Media Law. 

73. In Noble Energy, the tribunal held that multiparty claims could be decided in 

one single procedure, despite respondent’s objection since the parties have consented to ICSID 

arbitration, noting that all claims where closely related and that they all arise out of the same 

investment project and overall transaction.170 Similarly, this tribunal should proceed with the 

three claimants in one proceeding. 

74. Despite Claimants being independent entities and having separate operations, 

the nature of a single dispute allows the multiparty arbitrations to take place. As noted in the 

Funnekotter tribunal, the fact that Claimants are not affiliated does preclude this Tribunal from 

handling the claims in a single procedure.171 

75. Thus, this Tribunal entertain the multiple claims as a single dispute since they 

are all related and arising out of the same overall framework after modernization of Tyrean 

media.  

2. The Underlying Facts And Overall Transaction Are The Same 

76. The claims here share the same underlying facts and cause of action: 

Claimants engaged in the investment contemporaneously, and they were similarly affected by 

Respondent’s blocking their companies’ websites and thus affecting their investments. All 
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claimants performed investments attracted by the promulgation of the Media Law and were 

subsequently shut down by the blocking of their websites.  

77. Claimants are seeking compensation for the unlawful expropriation and 

violation of the FET caused by Respondent’s blocking social media sites under Article 3 and 

6 from the relevant BITs. Particularly, Claimants are seeking to obtain the fair market value 

and the expected loss of profits from their investment. Thus, Claimants remedies are aligned 

and can be addressed in a single multiparty proceeding.  

3. The Challenged Measures Are The Same 

78. Claimants challenge the Ordinance under which the government 

implemented the immediate blocking of their websites.172 Respondent ordered to block 

Claimants’ websites in violation of the BITs’ protection causing severe losses to Claimants. 

Such losses can be redressed by this Tribunal in a single proceeding.   

4. The Republic Of Tyrea Is The Sole Respondent In This Proceeding 

And Claimants’ Remedies Are Identical 

79. It is undisputed that Tyrea is the sole Respondent in these proceedings. 

Justice would be better served if this Tribunal allow the three claims in a single multiparty 

proceeding. Therefore, this Tribunal should conclude that it would be proper to entertain this 

multiparty proceeding, as the claims at stake share legal and factual questions and there are no 

material procedural or substantive incompatibilities in the text of the BITs precluding the 

tribunal from entertaining this multiparty dispute.   

80. In light of the above, this Tribunal has jurisdiction over the multiparty 

arbitration claims submitted by Claimants.  

VI. RESPONDENT VIOLATED ARTICLE 6 OF THE BITS BY BLOCKING 

CLAIMANTS’ PLATFORMS 

81. By issuing and implementing the Tyrean Communication Authorities 

(“TCA”) Ordinances, Respondent (A) indirectly expropriated Claimants’ investments; (B) 

went outside of the scope of the state’s police powers; and (C) violated the requirements of 

lawful expropriation provided for in Article 6 of the BITs. 
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A. Respondent Indirectly Expropriated Claimants’ Investments In Violation 

Of Article 6 Of BITs 

82. Articles 6 of the BITs precludes contracting parties from taking any measures 

depriving, directly or indirectly, nationals of the other contracting party of their investments, 

unless certain requirements are fulfilled.173 Respondent’s measures amount to indirect 

expropriation since the effect caused by the measures was a deprivation of their investment.  

83. As no physical seizure or transfer of legal title happens, indirect 

expropriation occurs when the state’s actions affect the investments in a way that is equivalent 

to taking of property.174 The key criteria is the effect of the measure upon the economic benefit 

and value of the investment. This is confirmed by eminent scholars and arbitral practice: 

“[w]henever this effect is substantial and lasts for a significant period of time, it will be 

assumed prima facie that a taking of property has occurred.”175 

84. Therefore, Respondents’ measures amounted to indirect expropriation as (1) 

Claimants were substantially deprived of their investments and (2) lasted for a significant 

period of time.  

1. TCA’s Ordinances Substantially Deprived Claimants Of Their 

Investments 

85. Deprivation of an investment occurs when an owner is deprived of the benefit 

and economic use of the investment,176 as if the rights related thereto had ceased to exist.176F

177 

The vital investors’ right is the ability to receive benefits, which they could have expected from 

their investment,178 or, in other words, the ability to generate revenue.179 Here, Claimants were 

deprived of the benefit and economic value of their investment. 

86. The instant case is analogous to Burlington v. Ecuador, where, as here, 

Claimants lost their ability to generate revenue as an immediate consequence of the state’s 

actions. There, the tribunal stated that “[w]hat matters is the capacity to earn a commercial 

return. After all, investors make investments to earn a return. If they lose this possibility as a 

                                                             
173 BITs, Article 6. 
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result of a State measure, then they have lost the economic use of their investment.”180 

Accordingly, the measure “is expropriatory, whether it affects the entire investment or only 

part of it, as long as the operation of the investment cannot generate a commercial return.”181  

87. Applying the Burlington standard here, social media platforms’ revenue 

consists of sales of advertising spaces and payments for different services, all of which entirely 

depends on the web traffic.182 When the Tyrean government enacted Media Law 0808-L, 

Claimants lost all users residing in Tyrea.183 The resulting products of Claimants’ investments 

cannot be used elsewhere but Tyrea. Everything, including market research, optimization of 

platforms for local users, launching localized versions of websites, was tailored for the Tyrean 

market.183F

184 Disconnected from their intended users, these platforms are useless from the 

economic perspective. Thus, the Ordinances deprived Claimants of their fundamental right as 

investors – the ability to generate revenue. 

88. Respondent erroneously argues that there was no expropriation as Claimants’ 

remained in possession of their social media platforms.184F

185 However, it is well established that 

if a State’s measures result in the loss of the economic value of the investors assets, such 

measures can be considered an indirect expropriation.185F

186  

89. Respondent’s measures divested Claimants of their essential investors’ rights 

afforded in the BITs. Respondent’s breaches resulted in an immediate harm to Claimants’ 

protected investments. Having no ability to use the results of their investments, Claimants were 

deprived of the economic use of their investment. As a result of the foregoing actions 

undertaken by Respondent, Claimants lost all economic utility of their investments due to the 

indirect expropriation set into motion by Tyrea’s Ordinances. 

90. Indirect expropriation occurs when there is a “substantial deprivation” of an 

investment.187 For deprivation to be substantial, the rights held over the investment must have 

lost all economic interest for the investor.188  
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91. Claimants do not dispute that the ownership rights over their physical assets 

remained untouched, however, all other rights associated with social media platforms’ business 

were devastated. Claimants did not only lose the cash and financing already invested in the 

establishment of platforms, but they were divested of the ability to generate revenue and 

deprived of the opportunity to proceed with market expansion in the region. As a result, 

blocking social media platforms destroyed the economic value of Claimants’ business. 

FriendsLook, Whistler, and SpeakUp have lost of the entirety of the meaningful investors’ 

rights.  

2. Respondent’s Measures Lasted For A Significant Period Of Time 

92. In determining whether the regulations have had a severe enough impact on 

property to constitute a taking, one of the elements that tribunals have considered is the 

duration of the measures.189 Although Respondent may claim that TCA’s Ordinances are 

temporary measures, a mere absence of the proclaimed ending date should not be considered 

by the Tribunal as an evidence of the measures’ temporary character. As noted in the 

explanatory note to the Harvard Draft Convention, “there obviously comes a stage at which an 

objective observer would conclude that there is no immediate prospect that the owner will be 

able to resume the enjoyment of his property.”190 In such case, a significant duration of state’s 

measures has to be recognized as sufficient enough to prove their expropriatory nature. The 

TCA’s Ordinances block Claimants’ platforms indefinitely, offering no timeframe for the 

measures’ effect. Accordingly, Respondent’s TCA Ordinances, which are still in effect to this 

date, should be considered permanent.  

93. The TCA’s Ordinances do not provide any information as to the period for 

which Claimants’ platforms are blocked. Claimants were not communicated of any 

Respondent’s plans to cease the blockage. On the contrary, all Respondent’s behavior before 

and during the arbitration proceedings evidence that the government of Tyrea has no intention 

to terminate the operation of the Ordinances. As of the time of this submission, the blockage 

has been in effect for a year and a half. In Wena Hotels v. Egypt and Middle East Cement v. 

Egypt the tribunals found state’s measures that lasted for a year or even less to be 
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expropriatory.191 Similarly, this Tribunal should find the duration of Respondents measures to 

be expropriatory in nature.   

94. Additionally, the question of how long the measure itself lasts is less 

important than how long the adverse effects endure on the investment.192 In this light, tribunals 

have recognized that in some contexts and circumstances, even temporary state measures, can 

have an effect equivalent to expropriation if their impact on the investment is sufficiently 

important.193  

95. In the present case, the context and circumstances highlight the impact on the 

investment. Throughout the entirety of 2017 Claimants were working on new products 

specifically tailored for the Tyrean market. All three platforms were about to implement new 

features based on video streaming and video communication.194 Due to Respondent’s actions, 

all these efforts and spent capital have gone to waste. Any future attempts to use the results of 

these efforts are out of the question. The social media market evolves rapidly and changes 

every day, innovations bear fruits only at their implementation, and very soon become ordinary 

and then obsolete. Therefore, the adverse effect on Claimants’ investments was significant 

enough to make them expropriatory. 

96. Respondent’s measures, either assessed from the perspective of their duration 

or their effect on Claimants’ investments, were long enough to constitute indirect 

expropriation. The blockage of Claimants platforms set them back more than a year and a half. 

Today, no objective observer would conclude that there is an immediate prospect for Claimants 

to resume the enjoyment of their property. The length of Respondent’s measures and the 

significance of their effect on Claimants’ investment made them expropriatory. 

B. The Defense Of Police Powers Is Not Available For Respondent 

97. Police powers are state’s right to regulate for public purposes,195 but this right 

is not absolute.196 The doctrine is not a carte blanche for the state to act as it pleases, it covers 
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only good faith and non-discriminatory exercise of police power.197 The State carries the 

burden of proof in showing that the measures were taken within the scope of police powers.F

198 

Thus, to claim the police powers defense, Respondent is required to prove that its measures 

constituted genuine bona fide regulation, and were planned and executed in a non-

discriminatory manner.  Here, Respondent does not meet the burden of proof as the Ordinances 

blocking Claimants’ platforms did not constitute a reasonable and valid exercise of state’s 

regulatory ‘police powers.’   

98. The TCA’s Ordinances blocking Claimants’ social media platforms fell 

outside the scope of the state’s police powers because (1) they were not bona fide regulations; 

and (2) these measures were discriminatory. As the Ordinances were not enacted pursuant to a 

legitimate exercise of police powers, they qualify as an expropriation. 

1. Respondent’s Measures Were Not Bona Fide Regulations 

99. The TCA’s Ordinances were not bona fide regulations, they were driven by 

a purely subjective intent and not for a public interest. This is supported by the decision-making 

process Respondent used for an enactment and implementation of the Ordinances. 

100. Bona fide, also known as good faith, is a basic principle underlying the 

creation and performance of all legal obligations.199 Acting in good faith means acting 

sincerely or genuinely, requiring parties to act fairly to each other. The bona fide character is 

a decisive element that distinguishes regulatory measures from lawful expropriation.199F

200 Thus, 

it is necessary to examine whether the measure at question was adopted in good faith and 

exercised genuinely in ‘pursuit of those interests which it is destined to protect.’201 

101. Good faith is not a self-judging criterion, it is determined by the acting 

party’s intent, and the determination of intent is a question of fact. 202 Subjective intent claimed 

by a state is not decisive, intent is deduced from the decision-making process.203 Investment 
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tribunals have thoroughly analyzed materials and sources used by states to support the 

regulatory measures to determine a states’ intent in adopting such regulation.204  

102. In S. D. Meyers v. Canada, the tribunal analyzed the decision-making process 

at various levels: starting from formulation of policy, bureaucratic process and debates in the 

Parliament. The tribunal found that the regulations were passed with the intent to protect the 

Canadian industry.205  From enactment through application of the legislation that resulted in 

blocking Claimants’ platforms, there was no corresponding policy established, no debates, no 

transparency, or review process.  

103. Similarly, in Methanex v. United States, Respondent used scientific evidence 

to establish a lack of subjective intent and justify the adopted regulation.206 Here, no research 

or basis has been introduced to prove that FriendsLook, Whistler, and SpeakUp’s operations 

threatened the public order or security of Tyrea. Nor there is any research to substantiate the 

claim that blocking social media platforms would contribute to the reinforcement of the Tyrean 

public order or security.  

104. Furthermore, the decision-making process was not transparent. Respondent’s 

decision to block Claimants’ websites rather than employing the filtering algorithms that had 

been previously offered was made in a secret meeting held on February 7, 2018.207 Notably, 

this decision was made even before the enactment of a new Decree reducing the deadline for 

compliance with the TCA requirements.208 

105. Another example of Respondent’s lack of good faith is the fact that right 

before enacting Law N. 0808-L Respondent submitted a letter denouncing the ICSID 

Convention. The decision to withdraw Tyrea from ICSID jurisdiction appear as a preemptive 

attempt to shield from responsibility for the yet to follow anti-foreign-investors actions.    

106. Clearly, Respondent’s measures were not adopted in good faith. Respondent 

was driven by a purely subjective intent and not by the genuine public objectives, as 

highlighted by the decision-making process at all levels. Therefore, Respondents measures 
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were not bona fide regulations and cannot be recognized as a lawful exercise of the State’s 

police powers. 

2. Respondent’s Regulatory Measures Were Discriminatory  

107. Respondent’s measures towards Claimants’ platforms were discriminatory. 

FriendsLook, Whistler and SpeakUp were not the only social media platforms in Tyrea. Local 

messenger application Wink, and TruthSeeker, created by Respondent, are social networks that 

also operated in Tyrea but were not blocked.   

108. The obligation of non-discrimination is a fundamental principle of 

international law, rooted in the prerequisite of equal treatment.209 Non-discrimination has 

repeatedly been emphasized as a required characteristic of state’s regulations to bring it within 

the scope of police powers.210 State conduct is discriminatory, if similar cases are treated 

differently and without reasonable justification.0F

211 

109. Respondent’s attempts to justify discriminatory treatment by arguing that 

other social networks were less popular and convenient, thus less dangerous, are beyond 

unreasonableness.1F

212 Wink and TruthSeeker belong to the same economic sector as Claimants’ 

platforms, i.e. facilitating public communication; they operated in the same circumstances, at 

the same time, and have to be treated alike. Nonetheless, Respondent’s draconian measures 

selectively targeted only Claimants’ business in violation of the BITs. 

110. Additionally, no objective data had been presented that would demonstrate 

Claimants platforms’ distinctive dangerous potential as in comparison with Wink and 

TruthSeeker. In similar situation, the tribunal in Nycomb v. Latvia found state’s measures 

discriminatory as “little if anything has been demonstrated by Respondent to show the criteria 

or methodology used” to justify unequal treatment of companies.213 Respondent provides no 

justification for the discriminatory treatment, confirming that it regulated and substantially 

affected Claimants’ operations based on speculative ideas alone. Respondent’s measures taken 

against FriendsLook, Whistler and SpeakUp fall outside of the scope of state’s police powers 

as discriminatory regulations. 
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C. Respondent’s Expropriatory Measures Were Not Permitted by Article 6 of 

the BITs 

111. Articles 6 of the Tyrea-Novada and Tyrea-Kitoa BITs provide identical 

exhaustive lists of conditions for lawful expropriation of investments. Respondent’s measures 

do not satisfy the majority of listed requirements as they were: (1) not taken under due process; 

(2) were of a discriminatory nature and not accompanied by provision for the payment of just 

compensation. Therefore, Respondent’s measures cannot be qualified as lawful expropriation 

within the meaning of the abovementioned Articles. 

1. Measures Were Not Taken Under Due Process of Law 

112. Respondent’s measures were not taken under a due process of law. The 

requirement of due process under the BITs means that while carrying out expropriation a state 

must comply with both domestic law and internationally recognized principles of due 

process.214 The Ordinances blocking Claimants’ platforms were not in compliance with either 

domestic laws or internationally recognized principles.  

113. First, the TCA Ordinances were issued pursuant to Article 117(s) of the Penal 

Code of the Republic of Tyrea.215 Whenever a state integrates a violation into its penal 

legislative system, it automatically obliges the State to undertake a certain degree of due 

process.216 It is well established that any penalties can be imposed only as the result of a fair 

trial or other adversarial proceeding that would allow both parties to present their case.217 Here, 

Respondent applied criminal penalties on Claimant’s in violation of due process of law.  

114. Second, the standard of due process under international law, and more  

specifically in the expropriation context, has been summarized in ADC v. Hungary as 

demanding: 

 [l]egal mechanisms, such as reasonable advance notice, a fair hearing and 
an unbiased and impartial adjudicator to assess the actions in dispute…In 
general,  the  legal  procedure  must be of a nature to grant an affected 
investor a reasonable chance within a reasonable time to claim its legitimate 
rights and have its claims heard. If no legal procedure of such nature exists 
at all, the argument that ‘the actions are taken under due process of law’ 
rings hollow.218 
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115. Here, Respondent’s actions represent “by the book” examples of non-

compliance with due process of law. Claimants have not received any notice of the 

expropriatory ordinances until after they were officially published. Respondent did not 

organize any hearing prior to making the decision to block Claimants’ platforms. The texts of 

the ordinances do not refer to any means by which Claimants could appeal these harsh 

regulations, and Claimants were not informed of such means, should they exist.  

116. The tribunal in Kardassopoulos Fuchs v. Georgia analyzed Georgia’s 

regulatory Decree depriving claimants of their rights as investors and found them to be 

expropriatory. The tribunal held that “it [could not] by any definition be considered to have 

been carried out under due process of law,” because of the “[r]espondent's failure to grant the 

investors a reasonable chance within a reasonable time to have his claims heard following the 

expropriation of his investment.”219  

117.  Claimants were precluded from any form of fair dialog regarding the 

blockage, despite their full and continuous cooperation with Respondent in their attempts to 

regulate social media. Therefore, Respondent violated due process requirement for lawful 

expropriation envisaged in Articles 6 of the BITs. 

2. Measures Were Discriminatory And Not Accompanied By Just 

Compensation 

118. Respondent’s measures were discriminatory. As explained in Section 

V(B)(2) of this Memorial, Respondent’s actions unreasonably treated Claimants in a 

discriminatory manner, in comparison with other social media platforms operating in Tyrea. 

119. Additionally, Respondent’s measures were not accompanied by just 

compensation. Under the requirements of Articles 6 of BITs a contracting party has to 

accompany its expropriatory measures by provision for the payment of just compensation.220 

To be lawful, an expropriation must comply with all prerequisite conditions.F

221 Thus, even if 

all other requirements are fulfilled, a state has to compensate to comply with the obligations it 

has assumed.222 The Ordinances issued by the TCA do not mention any compensation owed to 

FriendsLook, Whistler, and SpeakUp. Therefore, Respondent’s actions constitute an unlawful 
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expropriation of Claimants’ investments due to their violation of the just compensation 

requirement.  

VII. RESPONDENT’S MEASURES AMOUNT TO A BREACH OF THE FAIR AND 

EQUITABLE TREATMENT STANDARD UNDER ARTICLE 3(1) OF THE BITS 

120. Article 3(1) of the BITs imposes an obligation on Respondent to treat 

Claimants investments according to the standards of fairness and equity and not impair such 

investments by unreasonable or discriminatory measures. The guarantee of providing Fair and 

Equitable Treatment (“FET”) is one of the most important standards in investment 

arbitration.223 The FET standard is not just a peripheral requirement, on the contrary, “… [it] 

is still a standard which serves the purpose of justice and can of itself redress damage that is 

unlawful and that would otherwise pass unattended.”224 

121. The FET standard is intentionally vague and “a judgment of what is fair and 

equitable cannot be reached in the abstract but must depend on the facts of the particular 

case.”225 Article 31(1) of the VCLT requires that a treaty is interpreted in good faith, in 

accordance with the ordinary meaning to be given to the terms of the treaty, in their context 

and in the light of its object and purpose. The Tribunal in Saluka v. Czech Republic noted: 

The ‘ordinary meaning’ of the ‘fair and equitable treatment’ standard can 
only be defined by terms of almost equal vagueness… In their ordinary 
meaning, the terms ‘fair’ and ‘equitable’ [...] mean ‘just’, ‘even-handed’, 
‘unbiased’, ‘legitimate’.226 

122. The context of the BITs supports this standard. The preamble of the Tyrea-

Novanda BIT portrays the objects and purpose of the treaty as’ “desiring to create favorable 

conditions for greater investment.” In addition, the preamble of the Tyrea-Kitoa BIT even 

places greater emphasis of the state’s FET obligation, by “recognizing…that fair and equitable 

treatment of investment is desirable.” The parties’ choice to incorporate the FET duty in the 

preamble in addition to the Art. 3(1) of the BIT, establishes the high level of importance 

attached to this duty, which Respondent ignored and breached with its measures. 

123. By adopting Law No. 0808-1 and subsequently blocking Claimants’ 

websites, Respondent acted contrary to the principles of FET as required under Article 3(1) 
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and Article 3(4) of the BITs. Claimants’ submission is twofold: (A) Respondent’s measures 

were unfair and inequitable, and (B) its actions impaired, by unreasonable and discriminatory 

measures, the enjoyment of such investment by Claimants.  

A. Respondent’s Measures Were Unfair And Inequitable 

124. Tribunals have recognized and endorsed concrete principles encompassed 

under the FET standards, including: (1) a government’s violation of an investor’s legitimate 

expectations; (2) inconsistent treatment of an investment by different organs or officials of the 

same government; (3) a lack of transparency that hampers the ability of an investor to operate 

its investment or understand what is required by the government in order for an investment to 

succeed; (4) failure by a government to provide adequate advance notice of measures that will 

negatively impact an investment;(5) governmental treatment of an investment that is in bad 

faith; and (6) discriminatory conduct.227 Respondent violated at least five of these principles.  

1. Respondent Frustrated Claimants’ Legitimate Expectations 

125. The determination of a breach of Article 3(1) requires a weighing of 

Claimants’ legitimate and reasonable expectations on the one hand and Respondent’s 

legitimate regulatory interests on the other.228 Claimants agree that the obligation to accord 

FET treatment does not entirely preclude Respondent from enacting regulatory measures, 

nonetheless under BITs, Respondent accepted limitations on its regulatory powers in 

consideration of principles of fairness and equity which include non-violation of Claimants’ 

legitimate expectations.229 

126. In Micula v. Romania, the tribunal noted that to constitute a breach based on 

a violation of legitimate expectations, the following elements must be established: (a) 

Respondent made a promise or assurance; (b) Claimants relied on that promise or assurance as 

a matter of fact; and (c) such reliance (and expectation) was reasonable. The Micula tribunal 

further noted that this test is consistent with the elements considered by other international 

tribunals.F

230   
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a. Respondent Made A Promise To Claimants 

127. A promise, assurance or representation may have been issued generally or 

specifically, but it must have created a specific and reasonable expectation in the investor.F

231 

Respondent made several promises, assurances and representations to Claimants at every stage 

of the investment: before its inception, during and at the time of the implementation of the 

relevant and violative measures. 

128. Respondent gave assurances to Claimants in light of having come out of a 

period of internet censorship and strict government control over the web, promising to open 

the door to the possibilities of the internet and ensuring freedom.232 More specifically, after 

passing the Media Law in September 2013, Mr. Anderson, Respondents Parliament 

spokesperson expressed Respondent’s legislative’s bodies intent to keep in line with the 

liberalization of the media. Mr. Anderson stated that; “it has become known that major 

international social networks such as FriendsLook, SpeakUp, Whistler, and others, are 

considering Tyrea as a new market…” and seek “… to better understand the investment climate 

in Tyrea” he went on to promise that “by the new Media Law Tyrea expects to lay down the 

ground for the advent of such prominent international players and for fruitful collaboration 

with them in the future”.233  

129. Also, in December 2014, during Respondent’s international conference, its 

representative stated that, “we declare with absolute certainty that a new internet era has begun 

for Tyrea and that we will do our absolute best to facilitate the establishment and use of new 

internet possibilities for the people of Tyrea.”234 This was a general promise and assurance 

from Respondent to do its ‘absolute best’ to create a friendly atmosphere for Claimants’ 

investment. 

130. Respondent also made promises through the 'Promulgation Decree' upon 

amending the Media Law, to allow Claimants a term of 60 days within which to comply with 

the law.235 
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b. Claimants Relied On Respondent’s Promise 

131. Claimants relied on the assurances made by Respondent and regarded it as 

the key target market. “The stability of the legal and business environment is directly linked to 

the investor’s justified expectations.”236 In this case, Claimants’ decision to invest in 

Respondent state was only made in 2015 after passing the media law in 2013 and the 

subsequent assurances made by Respondent through its officials in 2014.237  Thus, it is justified 

that Claimants, who had been exploring Respondent state as a potential expansion opportunity 

after the adoption of the Media Law, decided to open its operations in Tyrea.  

132. Relying on Respondent’s stability of the legal and business environment, 

Claimants went on to negotiate with officials of the neighboring states, Alcadia and Larnacia, 

whose markets and potential user bases are similar to those of Tyrea. Additionally, Claimants 

started actively planning their expansion to those markets, incurring relevant costs.238  

133. Clearly, Claimants relied on the promises made and assurances given by 

Respondent to not only make investments in Respondent state but extend their investments 

from Tyrea to the neighboring states. 

c. Claimants’ Reliance On Respondent’s Promise Was Reasonable 

134. The assessment of the reasonableness or legitimacy must take into account 

all circumstances, including not only the facts surrounding the investment, but also the 

political, socioeconomic, cultural and historical conditions prevailing in the host State.F

239 

Respondent had just passed the Media Law that guaranteed a friendly atmosphere for 

Claimants; it had just emerged from a period of internet censorship and was doing its absolute 

best not to revert.  It was therefore reasonable for Claimants to rely on Respondent’s assurances 

and promises. 

135. Even with the amendment of the Media Law where Respondent claims was 

done in the public interest, it was reasonable for Claimants to rely on the implementation term 

of 60 days provided under the Promulgation Decree.  

136. Therefore, even though Respondent claims to have changed its legislation in 

public interest, it had to take into consideration and protect Claimants’ legitimate expectations. 
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As opined by the Micula Tribunal, where the Romanian Government prematurely revoked the 

EGO 24 incentives; Claimant’s argued that Romania failed to provide a predictable and stable 

legal framework for Claimants to plan their investments. The Tribunal held that, “While the 

legislation may be validly amended as a matter of domestic law, the state may incur 

international liability.”240 The Tribunal went on to find a violation of the FET standard and 

Claimants invite this Tribunal to find the same.  

2. Respondent Gave Inconsistent And Misleading Declarations About 

Its Policy Regarding Claimants’ Investment 

137. Respondent was inconsistent and misleading on how and what measures 

were taken regarding Claimants’ investment. According to the Tribunal in Tecmed v Mexico, 

“Claimant was entitled to expect that the government’s actions would be free from any 

ambiguity that might affect the early assessment made by the foreign investor of its real legal 

situation or the situation affecting its investment and the actions the investor should take to act 

accordingly.”241  

138. It is an undisputed fact that 30 days into the term for compliance, Respondent 

issued a decree reducing the deadline to 45 days. This reduction left Claimants with only 10 

more days to deploy the filtering algorithm (including its development and testing) which 

admittedly was neither adequate nor sufficient. Claimants nonetheless complied with the 

deadline, but the algorithms implemented turned out to be not entirely effective because the 

notice not given, in advance,242 was clearly not adequate.243 

139. Here, Claimants believed a term of 60 days to be feasible because in addition 

to the 45 days, the two extra weeks were crucial for testing and adjustments in light of nuances 

of Respondent language.244 The importance of this timeframe was further confirmed by the 

Minister of Telecommunication.245 
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140. Respondent’s conduct was inconsistent and misleading, admitting the need 

for the 60 days, they reduced the deadline nonetheless.246 Claimant’s early assessment of their 

legal situation was affected by Respondent’s ambiguous conduct.  

3. Respondent’s Actions Were In Bad Faith  

141. An investor is entitled to expect that the host State takes seriously a proposal 

that has sufficient potential to solve the problem and deal with it in an objective, transparent, 

unbiased and even-handed way.247 A government, like Tyrea, bound by the standards of FET 

cannot avoid paying due regard to the good faith efforts of a foreign investor, like Claimants, 

to solve their problems. 

142. Respondent had a duty to consider that even after it reduced the compliance 

to 45 days, Claimants worked hard and had the first version of the algorithm ready and 

implemented within the new deadline. Nonetheless, Respondent proceeded in bad faith to 

block the websites.248  

143. Respondent ignored Claimants’ efforts. In an attempt to control internet 

content within its territory, Respondent blocked anything that would go against their perception 

of “morality,” trying to access user’s personal data and private messages. Respondent acted in 

bad faith by deliberately blocking international platforms that freely entertained all opinions, 

anti-government or not, while conveniently sparing a state-controlled platform from the same 

fate.249  

144. While the violation of FET standard does not require bad faith, nonetheless, 

Tyrea breached its obligations acting in bad faith.250  

B. Claimants Investments Were Impaired By Respondent’s Unreasonable And 

Discriminatory Measures 

145. Article 3(1) of the BITs imposes an obligation to treat Claimants’ 

investments in a Fair and Equitable manner, as well as a provision on non-impairment in the 

enjoyment of Claimants’ investment. 
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146. As with the meaning of FET, this standard is also internationally vague; 

applying its ordinary meaning in accordance with Article 31(1) of the VCLT. Accordingly, 

‘Impairment’ means, any negative impact or effect caused by ‘measures’ taken by 

Respondent.251 As noted by the ICJ in the Fisheries Jurisdiction Case (Spain v. Canada), 

‘measures’ is defined as: “…the word is wide enough to cover any act, step or proceeding, and 

imposes no particular limit on their material content or on the aim pursued  thereby.”252 

147. According to the Tribunal in Saluka: 

 …a violation of the non-impairment requirement does not therefore differ 
substantially from a violation of the ‘fair and equitable treatment’ standard. 
The non-impairment requirement merely identifies more specific effects of 
any such violation, namely with regard to the operation, management, 
maintenance, use, enjoyment or disposal of the investment by the 
investor.253 

148. Applying this standard here, Respondent violated the non-impairment 

standard by: (i) disregarding the Fair and Equitable requirement; (ii) depriving them of their 

investments in light of the claim under Article 6 of the BITs; and (iii) blocking of Claimants’ 

websites.254 

149. Despite doing their best to expeditiously implement the new Tyrean 

legislation, Claimants were deprived of significant assets and lost all users residing in Tyrea 

as a result of Respondents regulation.  Claimants lost all the capital and effort made towards 

modifying their platforms by developing new features and products tailor-made for Tyrean 

users. Respondent’s actions further impaired Claimants’ opportunity to proceed with market 

expansion in the region by utilizing their dominant and physical presence in the Tyrean market 

to expand its activities to neighboring markets.255 

150. Whereas Claimants don’t dispute that Respondent has regulatory powers, 

they never anticipated the discriminatory nature in which Respondent exercised its powers. 

Respondent undertook under Article 3(1) to accord Claimants’ investments FET and not to 

impair Claimants’ investment, by unreasonable discriminatory measures. The Law that 
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Respondent claims to be implementing was not consistently implemented and cannot therefore 

justify the discriminatory treatment against Claimants. 

151.  Accordingly, even if Respondent’s motives were justified, they do not 

excuse the manner in which they were implemented that resulted into the breach of the fair and 

equitable treatment standard under Article 3(1) of the BITs. 

VIII. CLAIMANTS ARE ENTITLED TO FAIR MARKET DAMAGES DUE TO 

RESPONDENT’S UNLAWFUL BLOCKING OF THEIR SOCIAL MEDIA SITES 

152. In light of Respondent’s BIT violations, Claimants request that the Tribunal 

award Claimants in the amount no less than USD 69,134,875 for FriendsLook plc, USD 

26,760,460 for Whistler Inc., and USD 27,094,600 for SpeakUp Media Inc., plus interest as of 

the date of issuance of the award at a rate equivalent to Claimants’ WACC (5%).256 These sums 

represent Claimants’ proven costs of investing in Tyrea, as well as the profits Claimants would 

have earned in Tyrea and other planned expansion markets, were it not for Respondent’s 

blocking of Claimants’ social media sites.257 Respondent’s expert objects to Claimants’ 

damages valuation, providing no valid support from established principles and practices of 

international law and finance.258 Claimants respond by establishing the following: (A) 

Claimants’ fair market valuation, as assessed by Discounted Cash Flow (“DCF”) analysis, is 

consistent with established principles and practices of international law and finance. (B) 

Claimants’ Weighted Average Cost of Capital (“WACC”) calculation accurately reflects the 

risks Claimants were exposed to in Tyrea.   

A. Claimants’ Fair Market Valuation, As Assessed By DCF Analysis, Is 

Consistent With Established Principles And Practices Of International Law 

And Finance 

153. The international law standard for the assessment of damages for unlawful 

state action is one originating from the decision by the Permanent Court of International Justice 

in Chorzow, as reinforced by the International Law Commission (“ILC”) Articles on State 

Responsibility (the Articles).259  As applied in several formative international arbitration cases 
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dealing with the assessment of damages resulting from unlawful state action,260 the standard 

entitles Claimants to the fair market value, including expected profits, of their respective 

investments.261  Here, the Claimants’ submit (1) the fair market value of their investments 

should be determined by (2) the DCF method.  

1. The Fair Market Value Standard 

154. The internationally accepted definition of fair market value comes from the 

World Bank Guidelines on the Treatment of Foreign Direct Investment (“Guidelines”).  

According to the Guidelines, fair market value is the amount that a willing buyer would 

normally pay to a willing seller after taking into account the nature of the investment, and the 

circumstances it would operate in.262 With respect to any income-producing investment, that 

price (the fair market value) is principally a function of the expected cash the investment will 

generate in the future, known generally as its future cash flows.263  

2. The DCF Method for Determining Fair Market Value 
155. The DCF method of valuation, which measures the present value of future 

cash flows, is the most commonly used method for determining fair market value.264  Tribunals, 

in particular, have accepted the DCF approach where the investment in question is a going 

concern with a proven track record of profitability.265 Taking guidance from the Guidelines, 

tribunals have principally focused their determination of whether a particular investment 

qualifies as a going concern on whether it has had enough operating presence in the market to 

generate adequate data to establish a likelihood of future profitability (but-for injurious state 

action).266   

156. Claimants’ social media sites are going concerns with proven track records 

of profitability in Tyrea.  FriendsLook enjoyed net profit margins of 77% and 81% in 2016 and 

2017, respectively.267 Whistler enjoyed margins of 44% and 66%; and Speakup enjoyed 
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margins of 57% and 71%.268 Claimants’ performance in Tyrea has, indeed, been exceptional. 

Each surpassed, substantially, the last-five-year average margins for both Facebook (30%) and 

Twitter (-19%), as all Claimants either doubled (FriendsLook), or tripled (Whistler and 

SpeakUp) profits in Tyrea in their second year.269  

157. Tribunals have not limited DCF valuation to going concerns, however. DCF 

valuation is valid for non-going concerns where a likelihood of future profitability can be 

established with sufficient certainty through the presentation of records of success in other 

markets.270  

158. Claimants have records of success outside of Tyrea. FriendsLook is 

considered the most widespread of its kind, counting hundreds of millions of users in more 

than 100 countries worldwide.271  When FriendsLook entered the market of Fitzrobia in 2013, 

it showed profits that amounted to 25% of revenue, a percentage that increased to 35% in 

2018.272 SpeakUp hosts more than 400 million different blogs worldwide and has shown profits 

in new markets up to 10% of revenue growing steadily year by year.273 Whistler, another global 

network, boasts similar expansion success with SpeakUp, and has gained increasing popularity 

over the last eight years.274  

159. Together, Claimant’s proven record of profitability in Tyrea as well as in 

other markets clearly demonstrate that Claimants are highly successful companies likely to 

have produced their predicted profits in Tyrea and planned expansion markets, but-for 

Respondent’s blocking. Claimants’ use of the DCF method, therefore, is appropriate, and most 

accurately reflects the amount a willing buyer would pay Claimants for their proven-profitable 

investments.   

B. Claimants’ WACC Calculation Accurately Reflects The Risks Claimants’ 

Respective Investments Were Exposed To At The Time Of The Blocking 
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160. Claimants apply a discount rate of 5% as part of their DCF analysis.  Contrary 

to Respondent’s objections, this rate is fairly justified because the risks associated with 

unlawful state measures, legal expropriation, and social unrest in Tyrea were either excludable 

or negligible with respect to Claimants’ investments.  

161. With respect to unlawful state measures, tribunals agree that such risk should 

not be included in the discount rate, unless such risk was present when the investment was 

made.275 In 2015, when Claimants entered the Tyrean market, the risk of unlawful harm to 

Claimants’ investments in Tyrea was not present, given the pre-investment establishment of 

the Media Law, and public commitments by Tyrean officials to engage in “fruitful 

collaboration” with Claimants.276  Claimants’ valuation, therefore, need not take into account 

the risk of unlawful harm to their investments by Respondent. 

162. With respect to lawful expropriation, tribunals have advanced that, though 

such risk must always be included in investment valuation, it should reflect conditions present 

at the date of expropriation.277  On 28 February 2018, the risk of lawful expropriation was low, 

given the establishment of the Media Law and public commitments to cooperation by 

Respondent.278 Moreover, Claimants had fully complied with Respondent’s Decree No. 

0599/201-D, which at that time presented the only established legal or regulatory grounds for 

interference by Respondent.  

163. With respect to the risk of social unrest, Claimants’ were not exposed. This 

is evidenced from the fact that, despite such unrest increasing significantly from the beginning 

of 2017 and lasting throughout the remainder of that year, all Claimants saw substantial profits 

of nearly double or more than triple their previous year earnings.279   

164. Accordingly, Claimant’s WACC of 5% accurately reflects the risks present 

at the date of expropriation, further substantiating the validity of Claimants’ DCF valuation.   

IX. CLAIMANTS ARE ENTITLED TO FAIR MARKET DAMAGES, EVEN IF 

RESPONDENT’S BLOCKING IS FOUND LAWFUL 
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165. If the Tribunal finds that Respondent’s blocking of Claimants’ social media 

sites was lawful, international law entitles Claimants to the fair market value of their 

investment as requested in Section VII, above.   

166. Claimant’s BITs require compensation representing the “genuine” value of 

their investments, which tribunals have regularly interpreted as being the “fair market” 

value.280 Appropriately, tribunals applying fair market and DCF damages analysis use the same 

approach in cases lawful expropriation as they do in cases of unlawful state action, except with 

respect to the determination of the date of valuation.281 Here, however, the valuation date 

would be the same regardless of whether Respondent’s measures were lawful. Consequently, 

if the Tribunal finds Respondent lawfully blocked Claimants’ sites, it must also find Claimants’ 

DCF valuation valid, and order compensation as requested in Section VII, above. 

X. REQUESTED RELIEF 

167. Claimants hereby respectfully request that the Arbitral Tribunal: 
1. Deny Respondent’s Request for the recommendation of Provisional 

Measures; 

2. Find that it has jurisdiction over the present dispute despite the Republic 

of Tyrea’s denunciation of the ICSID Convection; 

3. Find that it has jurisdiction over multi-party arbitration claims; 

4. Find that the Republic of Tyrea has expropriated Claimants’ 

investments by the implementation of the TCA’s Ordinances blocking 

Claimants’ websites, pursuant to Article 6 of the Tyrea-Kitoa BIT and 

Tyrea-Novanda BIT; 

5. Find that the Republic of Tyrea has breached the Fair and Equitable 

Treatment standard under Article 3(1) of the Tyrea-Kitoa BIT and 

Tyrea-Novanda BIT; 

6. Award Claimants compensation in the amount of no less than 

69,134,875 USD for FriendsLook plc, 26,760,460 USD for Whistler 

Inc., and 27,094,600 USD for SpeakUp Media Inc., plus interest as of 

the date of issuance of the award; and 
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7. Find that Claimant is entitled to compensation by Respondent of all 

costs and fees related to these proceedings. 

 

Counsel for Claimants 
 

                                                      /s/ 

                                                                                    16 September 2018          


