
 

  

TEAM CRAWFORD 

 

FOREIGN DIRECT INVESTMENT ARBITRATION MOOT COURT 

COMPETITION 

7–11 NOVEMBER 2019 

 

ARBITRATION PURSUANT TO THE RULES OF ARBITRATION OF THE 

INTERNATIONAL CENTRE FOR SETTLEMENT OF INVESTMENT 

DISPUTES 

 

FriendsLook plc; SpeakUp Media Inc. and Whistler Inc. 

(Claimants) 

 

v. 

 

Republic of Tyrea 

(Respondent) 

 

ICSID Case No. ARB/18/155 

 

MEMORIAL FOR CLAIMANT 

 

16 SEP 2019 

 



 

  

LIST OF CASES 
 

Abaclat Abaclat and Others v. Argentine Republic, 
ICSID Case No. ARB/07/5, Decision on 
Jurisdiction and Admissibility of 4 August 
2011 

Adamakopoulos v. Cyprus Theodoros Adamakopoulos and others v. 
Republic of Cyprus, ICSID Case No. 
ARB/15/49 

ADC ADC v. Hungary. ICSID Case n. 
ARB/03/16. Award of 2 October 2006 

Aegean Sea Continental Shelf Case Aegean Sea Continental Shelf Case (Greece 
v. Turkey), Request for the Indication of 
Interim Measures of Protection, Order dated 
11 September 1976, Separate Opinion of 
President Jiménez de Aréchaga 

Alemanni Giovanni Alemanni and Others v. The 
Argentine Republic, ICSID Case No. ARB/ 
07/8, Decision on Jurisdiction and 
Admissibility of 17 November 2014 

Alpha Alpha Projektholding Gmbh v. Ukraine. 
ICSID Case n. ARB/07/16. Award of 8 
November 2010 

Ambiente Ambiente Ufficio S.p.A. and others v. 
Argentine Republic (formerly Giordano Alpi 
and others v. Argentine Republic), ICSID 
Case No. ARB/08/9, Decision on 
Jurisdiction and Admissibility and 
Dissenting Opinion of Santiago Torres 
Bernardéz of 8 February 2013 

Amco v. Indonesia Amco Asia Corp. and Others v. Republic of 
Indonesia, ICSID Case No. ARB/81/1 



 

  

Anderson v. Costa Rica Alasdair Ross Anderson et al v. Republic of 
Costa Rica, ICSID Case No. ARB(AF)/07/3, 
Award of 10 May 2011 

Arbitral Award of 31 July 1989 ICJ, Arbitral Award of 31 July 1989 
(Guinea-Bissau v. Senegal), Judgment of 12 
November 1991 

Arif Franck Charles Arif v. Republic of Moldova, 
ICSID Case No. ARB/11/23, Award of 8 
April 2013 

Asia Corp. v. Indonesia Asia Corp. v. Republic of Indonesia, ICSID 
Case No. ARB/81/1 

Azurix 
Azurix Corp. v. The Argentine Republic, 
ICSID Case No. ARB/01/12, Award of 14 
July 2006 

Bayindir 
Bayindir Insaat Turizm Ticaret Ve Sanayi 
A.S. v. Islamic Republic of Pakistan, ICSID 
Case No ARB/03/29, Award of 27 August 
2009. 

BCB v. Belize 
British Caribbean Bank Limited v. The 
Government of Belize, PCA Case No. 2010-
1, Award of 19 December 2014 

Bear Creek 
Bear Creek Mining v. Peru. ICSID Case n. 
ARB/14/21, Award of 30 November 2017 

Biwater 
Biwater Gauff (Tanzania) Ltd. v. United 
Republic of Tanzania, ICSID Case No. 



 

  

ARB/05/22 

Canadian Cattlemen 
The Canadian Cattlemen for Fair Trade v. 
United States of America, UNCITRAL 
(formerly Consolidated Canadian Claims v. 
United States of America) 

Case Concerning Passage Through the  
Great Belt Case Concerning Passage Through the Great 

Belt (Finland v. Denmark), Request for the 
Indication of Provisional Measures, Order of  
29 July 1991 

Cemex v. Venezuela 
ICSID Case No. ARB/08/15, Decision on the 
Claimants’ Request for Provisional Measures 
of 3 March 2010 

Ceskovenska v. Slovak 
Ceskovenska Obchodni Banka A.S. v. 
Slovak Republic, ICSID Case No. 
ARB/97/4, Decision of the Tribunal on 
Objections to Jurisdiction of 24 May 1999 

CME 
CME Czech Republic B.V (The Netherlands) 
vs. The Czech Republic, UNCITRAL 
Arbitration Proceedings, Partial Award of 13 
September 2001. 

Congo v. France 
Certain Criminal Proceedings in France 
(Republic of the Congo v. France, 2003), 
Order of 17 June 2003 



 

  

Continental 

Continental Casualty Company v. The 

Argentine Republic, ICSID Case No. 

ARB/03/9, Award of 5 September 2008 

Continental Shelf 

North Sea Continental Shelf Cases v. Federal 

Republic of Germany/Netherlands, ICJ Case, 

Judgment of 20 February 1969 

Daimler v. Argentina 
Daimler Financial Services AG v. Argentine 
Republic, ICSID Case No. ARB/05/1, Award 
of 22 August 2012 

Deutsche Bank 
Deutsche Bank AG v. Democratic Socialist 
Republic of Sri Lanka, ICSID Case No. 
ARB/09/2, Award of 31 October 2012 

Duke Energy Duke Energy International Peru Investments 
No. 1 Ltd. v. Republic of Peru, ICSID Case 
No. ARB/03/28, Award of 18 August 2018 

El Paso El Paso Energy International Company v. 
The Argentine Republic, ICSID Case No. 
ARB/03/15, Final Award of 31 October 
2011 

Elsi 
Elettronica Sicula S.P.A. (Elsi) United States 



 

  

v. Italy, ICJ Case, Judgement of 20 July 
1989 

Enron Enron Creditors Recovery Corporation 
(formerly Enron Corporation) and Ponderosa 
Assets, L.P. v. The Argentine Republic, 
ICSID Case No. ARB/01/3, Award of 22 
May 2007 

Fábrica de Vidrios  Fábrica de Vidrios Los Andes CA and 
Owens-Illinois de Venezuela CA v 
Venezuela, Award, ICSID Case No 
ARB/12/21, IIC 1270 (2017), despatched 13 
November 2017 

Factory at Chorzów Factory at Chorzów, Merits, PCIJ, Series A, 
No. 17, 1928, p. 47 

Feldman Marvin Feldman v. Mexico. ICSID Case n. 
ARB (AF)/99/1, Award of 16 December 
2002 

Flughafen Zürich 
Flughafen Zürich A.G. and Gestión e 
Ingenería IDC S.A. v. Bolivarian Republic of 
Venezuela, ICSID Case No. ARB/10/19, 
Award of 18 November 2014 

Foremost Tehran Foremost Tehran, Inc. Foremost Shir, Inc. 
and others v. The Government of the Islamic 
Republic of Iran, IUSCT Case Nos. 37 and 
231, Award No. 220-37/231-1 of 11 April 
1986 

Funnekotter 
Bernardus Henricus Funnekotter and others 
v. Republic of Zimbabwe, ICSID Case No. 
ARB/05/6, Award of 22 April 2009 



 

  

Gabcikovo-Nagymaros Project 
The Gabcikovo-Nagymaros Project v. 
Hungary/Slovakia, ICJ Case n. 92, 
Judgement of 25 September 1997 

Goetz v. Burundi 
Antoine Goetz et consorts v. République du 
Burundi, ICSID Case No. ARB/95/3, Award 
of 10 February 1999 

Guaracachi America v. Bolivia 
Guaracachi America Inc. and Rurelec PLC v. 
The Plurinational State of Bolivia, 
UNCITRAL, PCA Case No. 2011-17, Award 
of 31 January 2014 

Hydro v. Albania 
Hydro S.r.l and others v. Republic of 
Albania, ICSID Case No. ARB/15/28. Order 
on provisional measures of 3 March 2016 

InterAguas 
InterAguas Servicios Integrales del Agua 
S.A. v. Argentina, ICSID Case No. 
ARB/03/17 

Klöckner and others v. Cameroon 
Klöckner Industrie-Anlagen GmbH and 
others v. United Republic of Cameroon and 
Société Camerounaise des Engrais, ICSID 
Case No. ARB/81/2 

Ioan Micula, Viorel Micula and others v. 
Romania 

Ioan Micula, Viorel Micula, S.C. European 
Food S.A, S.C. Starmill S.R.L. and S.C. 
Multipack S.R.L. v. Romania, ICSID Case 
No. ARB/05/20 



 

  

Land, Island and Maritime Frontier Dispute ICJ, Land, Island and Maritime Frontier 
Dispute (El Salvador v. Honduras), 
Judgment of 11 September 1992 

LG&E LG&E Energy Corp., LG&E Capital Corp., 
LG&E International Inc. v. Argentine 
Republic. ICSID Case n. ARB/02/1. 
Decision on Liability of 3 October 2006 

Maffezini Emilio Agustín Maffezini v. Kingdom of 
Spain, ICSID Case No ARB/97/7, Decision 
on Request for Provisional Measures of 28 
October 1999 

Metalclad Metalclad Corporation v. The United 
Mexican States. ICSID Case n. 
ARB(AF)/97/1, Award of 30 August 2000 

Methanex Methanex Corp. v. United States, Final 
Award of the Tribunal on Jurisdiction and 
Merits, 44 I.L.M. 1345 (NAFTA Ch. 11 Arb. 
Trib. 2005), Part IV, Chapter D 

MTD Equity MTD Equity Sdn. Bhd. and MTD Chile S.A. 
v. Republic of Chile, ICSID Case No. 
ARB/01/7, Award of 25 May 2004 

Noble Energy Noble Energy and Machala Power v. 
Ecuador and Conelec, ICSID Case No. 
ARB/05/12, Decision on Jurisdiction of 5 
March 2008 

Occidental v. Ecuador Occidental Petroleum Corporation and 
Occidental Exploration and Production 
Company v. Republic of Ecuador, ICSID 
Case No. ARB/06/11, Decision on 
Provisional Measures of 17 August 2007 

OI European Group OI European Group B.V v. Bolivarian 
Republic of Venezuela. ICSID Case n. 



 

  

ARB/11/25. Award of 10 March 2015 

Oil Platforms: Preliminary Objections ICJ, Oil Platforms: Preliminary Objections 
(Iran v. United States), Judgment of 12 
December 1996 

OKO Pankii v. Estonia OKO Pankii Oyjvon, VTB Bank AG, Sampo 
Bank PLC v. Estonia, ICSID Case No. 
ARB/04/6 

Parkerings Parkerings-Compagniet AS v. Republic of 
Lithuania, ICSID Case No. ARB/05/8, 
Award of 11 September 2007 

Paushok Sergei Paushok et al v, The Government of 
Mongolia, UNCITRAL, Award on 
Jurisdiction and Liability 28 April 2011 

Philip Morris Philip Morris Brands Sàrl, Philip Morris 
Products S.A. and Abal Hermanos S.A. 
(formerly FTR Holding SA, Philip Morris 
Products S.A. and Abal Hermanos S.A.) v. 
Oriental Republic of Uruguay, ICSID Case 
No. ARB/10/7, Award  of 8 July 2016 

Plama v. Bulgaria ICSID Case No. ARB/03/24, Order of 6 
September 2005 

PLC Churchill Mining PLC v. Republic of 
Indonesia, ICSID Case No ARB/12/14, 
Procedural Order No 3, Decision on Request 
for Provisional Measures of 4 March 2013 

Pope & Talbot Pope & Talbot Inc. v. The Government of 
Canada. Uncitral award of 26 June 2000 

Poštová banca Poštová banka, a.s. and Istrokapital SE v. 
Hellenic Republic, ICSID Case No. 
ARB/13/8 



 

  

Pulp Mills on the River Uruguay Pulp Mills on the River Uruguay, Argentina 
v Uruguay, Order, Provisional Measures, ICJ 
GL No 135 of 13 July 2006 

Ronald S. Lauder v. Czech Republic Ronald S. Lauder v. Czech Republic, 
UNCITRAL, Final Award of 3 September 
2001 

Rumeli v. Kazakhstan Rumeli Telekom A.S. and Telsim Mobil 
Telekomikasyon Hizmetleri A.S. v. Republic 
of Kazakhstan, ICSID Case No. ARB/05/16, 
Award of 29 July 2008 

Rusoro Mining v. Venezuela  Rusoro Mining Ltd. v. The Bolivarian 
Republic of Venezuela, ICSID Case No. 
ARB(AF)/12/5, Award of 22 August 2016 

Saluka Saluka Investments BV (The Netherlands) v. 
The Czech Republic, UNCITRAL 
Arbitration, Partial Award of 17 March 2006 

S.D. Myers v. Canada (FPA) S.D. Myers, Inc. v. Government of Canada, 
UNCITRAL, First Partial Award of 13 
November 2000 

S.D. Myers v. Canada (SPA) S.D. Myers, Inc. v. Government of Canada, 
UNCITRAL, Second Partial Award of 21 
October 2002 

Sempra Sempra Energy International v. The 
Argentine Republic, ICSID Case No. 
ARB/02/16, Award of 28 September 2007 

Sergei v. Mongolia Sergei Paushok, CJSC Golden East 
Company and CJSC Vostokneftegaz 
Company v. Government of Mongolia. Order 
on interim measures of 2 September 2008 

Siag v. Egypt Waguih Elie George Siag and Clorinda 
Vecchi v. Arab Republic of Egypt, ICSID 



 

  

Case No. ARB/05/15, Award of 11 April 
2007 

Siemens Siemens A.G v. The Argentine Republic. 
ICSID Case n. ARB/02/8. Award of 6 
February 2007 

Societé Generale 

Societé Générale In Respect of DR Energy 
Holdings Limited and Empresa Distribuidora 
de Eletrecidad del Este S.A v. The 
Dominican Republic. LCIA Case n. UN 
7927. Award on Preliminary Objections to 
Jurisdiction of 19 September 2008 

Suez Suez, Sociedad General de Aguas de 
Barcelona S.A., and Vivendi Universal S.A. 
v. The Argentine Republic, ICSID Case No. 
ARB/03/19, Decision on Liability of 30 July 
2010 

Tecmed Tecnicas Medioambientales Tecmed S.A v. 
The United Mexican States. ICSID Case n. 
ARB (AF)/00/2, Award of 29 May 2003. 

Territorial Dispute ICJ, Territorial Dispute (Libya v. Chad), 
Judgment of 3 February 1994 

Texaco 

Texaco Overseas Petroleum Co. v. Libya, ad 

hoc arbitration, Award of 19 January 1977 

Thunderbird International Thunderbird Gaming 
Corporation v. United Mexican States, 
UNCITRAL Arbitration, Award of 26 



 

  

January 2006 

Tidewater Tidewater Investment SRL and Tidewater 
Caribe, C.A. v. Bolivarian Republic of 
Venezuela, ICSID Case No. ARB/10/5, 
Award of 13 March 2015 
 

Tippets Tippets, Abbet, McCarthy, Stratton v. 
TAMS-AFFA Consulting Engineers of Iran. 
IUSCT Case n. 7. Award n. 141-7-2 of 29 
June 1984 

Tokios Tokelés Tokios Tokelés v. Ukraine, ICSID Case No. 
ARB/0218, Order No. 3 of 18 January 2005 

Tza Yap Shum Tza Yap Shum v. Republic of Peru, ICSID 
Case No. ARB/07/6, Award of 7 July 2011 

 

Ulysseas 

Ulysseas, Inc. v. The Republic of Ecuador, 

UNCITRAL Arbitration Rules 1976, Final 

Award of 12 June 2012 

 

Vesi United States (Tallim) B.V. and Aktsiselts 
Tallinna Vesi v. Republic of Estonia, ICSID 
Case No. ARB/14/24, Decision on 
Respondents Application for Provisional 
Measures of 12 May 2016 

Vivendi Compañía de Aguas del Aconquija S.A. and 
Vivendi Universal S.A. v. The Argentine 
Republic, ICSID Case No. ARB/97/3, Award 
of 20 August 2007 

Wintershall v. Argentina Wintershall AG v. Argentine Republic, 



 

  

ICSID Case No. ARB/04/14, Award of 8 
December 2008 

 
 
List of Authorities 
 

Akehurst Akehurst, Michael. A Modern Introduction 
to International Law. 6th ed. Unwin Hyman 
(1987) 

Bentolila Bentolila, Dolores. Arbitrators as 
Lawmakers. International Arbitration Law 
Library. Volume 43. Kluwer Law 
International (2017) 

Canadian Agricultural Tariffs Canadian Agricultural Tariffs, ILR, Vol. 
110 

Dolzer DOLZER, R. Fair and Equitable Treatment: 
Today’ s Contours. Santa Clara Journal of 
International Law, v. 12, n. 1, p. 7–33, 2014 

Dolzer and Schreuer Dolzer, Rudolf; Schreuer, Christoph. 
Principles of International Investment Law. 
2nd ed. Oxford Public International Law 
(2012) 

Guinea Guinea – Guinea-Bissau Maritime 
Delimitation, ILR, Vol. 77 

Haraszti Haraszti, György. Some Fundamental 
Problems of the Law of Treaties. Akadémiai 
Kiadó (1973) 

History History of the ICSID Convention, Volume 
II-1, World Bank Group. 

Houtte and McAsey 
van Houtte, Hans; McAsey, Bridie. ‘Case 



 

  

Comment, Abaclat and others v. Argentine 
Republic: ICSID, the BIT and Mass 
Claims’. ICSID Review – Foreign 
Investment Law Journal. Oxford University 
Press (2012) 

Kaufmann-Kohler I Kaufmann-Kohler, Gabrielle et al. 
Consolidation of Proceedings in Investment 
Arbitration: How Can Multiple Proceedings 
Arising from the Same or Related Situations 
be Handled Efficiently? Final Report on the 
Geneva Colloquium held on 22 April 2006 
(2006) 

Kaufmann-Kohler II Kaufmann-Kohler, Gabrielle. Arbitral 
Precedent: Dream, Necessity or Excuse? 
Arbitration International. Volume 23. Issue 
3. pp. 357-378. Oxford University Press 
(2014) 

Kolb Kolb, Robert. The Law of Treaties: An 
Introduction. Edward Elgar Publishing Ltd. 
(2006) 

Kriebaum Kriebaum, Ursula. Regulatory Takings: 
Balancing the Interests of the Investor and 
the State, 8 J. World Investment & Trade pp. 
717-744 (2007) 

La Bretagne Arbitration La Bretagne Arbitration, ILR, Vol. 82 

Linderfalk Linderfalk, Ulf. On the Interpretation of 
Treaties: The Modern International Law as 
Expressed in the 1969 Vienna Convention 
on the Law of Treaties. Springer (2007) 

Matscher Matscher, Franz. “Vertragsauslegung durch 
Vetragsrechtsvergleichung in der Judikatur 
internationaler Gerichte, vornehmlich vor 



 

  

den Organen der EMRK”. In:  Bernhardt, 
Rudolf et al. Beiträge zum ausländischen 
öffentlichen Recht und Völkerrecht, Vol. 81. 
Springer. pp. 545–566 (1983) 

Molinuevo Molinuevo, Martin. Protecting Investment in 
Services: Investor-State Arbitration versus 
WTO Dispute Settlement. Wolters Kluwer 
(Jan 2011) 

Muchlinski Muchlinski, Peter. Multinational enterprises 
and the law. 2nd. ed. Oxford University 
Press (2007) 

OECD OECD. "Indirect Expropriation" and the 
"Right to Regulate" in International 
Investment Law”. OECD Working Papers 
on International Investment. OECD 
Publishing (2004) 

OECD Policy Framework for Investment OECD. Policy Framework for Investment 
2015 Edition. OECD Publishing (2015) 

Oppenheim Oppenheim’s International Law, p. 1273, n. 
12, cit. Ministry of Defence v Ergialli, ILR, 
Vol. 26 

Proposals for Amendment International Center for Settlement of 
Investment Disputes. Proposals for 
Amendment of the ICSID Rules - Working 
Paper. Volume 3 

Redfern Redfern, Alan. Interim Measures. In: 
Newman, Hill (ed.). The Leading 
Arbitrators’ Guide to International 
Arbitration. Juris Publishing Inc. (2004) 

Redfern/Hunter Blackaby, Nigel; Partasides, Constantine et 
al. Redfern and Hunter on International 
Arbitration. 6th ed. Oxford University Press 



 

  

(2015) 

Reisman, Crawford and Bishop Bishop, Doak R.; Crawford, James R.; 
Reisman, W. Michael. Foreign Investment 
Disputes: Cases, Materials and 
Commentary. 2nd ed. Kluwer Law 
International (2014) 

Rodner and Estévez Rodner, James Otis and Estévez, Jaime 
Martínez. ‘BITs in Pieces: The 
Effectiveness of ICSID Jurisdiction after the 
ICSID Convention Has Been Denounced’, 
Journal of International Arbitration, Kluwer 
Law International. Volume 29. Issue 4. pp. 
437-451 (2012) 

Schill Schill, Stephan W. Fair and Equitable 
Treatment as an Embodiment of the Rule of 
Law. In: Hofmann, R. and Tams, C. (eds.). 
The International Convention on the 
Settlement of Investment Disputes (ICSID): 
Taking Stock after 40 Years. Nomos (2007) 

Schreuer Schreuer, Christoph et al. The ICSID 
Convention – A Commentary. 2nd ed. 
Cambridge University Press (2009) 

Sornarajah Sornarajah, Muthucumaraswamy. The 
International Law on Foreign Investment, 
3rd ed., Cambridge University Press (2010). 

Steingruber Steingruber, Andrea. Consent in 
International Arbitration. Oxford University 
Press (2009) 

Tietje Tietje, Christian; Nowrot, Karsten and 
Wackernagel, Clemens. Once and Forever? 
The Legal Effects of a Denunciation of 
ICSID (December 4, 2009) 

Villiger Villiger, Mark E. Commentary on the 1969 
Vienna Convention on the Law of Treaties. 
Oxford University Press (2009) 



 

  

UNCTAD UNCTAD Series on Issues in International 
Investment Agreements II, Expropriation, 
United Nations New York and Geneva, 
(2012) 

Waibel Waibel, Michael. Investment Arbitration: 
Jurisdiction and Admissibility. University of 
Cambridge Faculty of Law Research Paper 
No. 9/2014 (January 31, 2014) 

Yannaca-Small Yannaca-Small, K. “Fair and Equitable 
Treatment Standard: Recent Development”. 
In: Reinisch, A., (ed.). Standards of 
Investment Protection. Oxford University 
Press (2008) 

 
 
 
LIST OF ABREVIATIONS 
 

AR The International Center for Settlement of 
Investment Disputes Arbitration Rules 

AF Rules The International Center for Settlement of 
Investment Disputes Additional Facility 
Rules 

BITs Agreement between the Republic of Tyrea 
and the Union of Kitoa on the Promotion 
and Reciprocal Protection of Investments 
and Agreement between the Republic of 
Tyrea and the Federation of Novanda on the 
Promotion and Reciprocal Protection of 
Investments  

DCF Discounted Cash Flow 

ICJ International Court of Justice 



 

  

ICSID International Center for Settlement of 
Investment Disputes 

ICSID Convention The International Center for Settlement of 
Investment Disputes Convention, open for 
signature March 18, 1965 

ILC ILC Articles on State Responsibility 

Kitoa Union of Kitoa 

Law No. 0808-L Law 0808-L issued by the Republic of Tyrea 
on January 12, 2018 amending Media Law 

Media Law Law on Media and Information No. 1125-L 
on Media and Information issued by the 
Republic of Tyrea on September 10, 2013. 

NAFTA North American Free Trade Agreement 

Novanda Federation of Novanda 

Ordinances Tyrean Government Ordinances 

¶ Paragraph/Paragraphs 

PCIJ Permanent Court of International Justice 

Tyrea Republic of Tyrea 

UNCITRAL United Nations Commission on 
International Trade Law 

VCLT Vienna Convention on the Law of Treaties 

  
  



 

  

STATEMENT OF FACTS 

 

1. Claimants, FriendsLook plc, a private company incorporated under the laws of 

Novanda, SpeakUp Media Inc. and Whistler Inc., private companies incorporated 

under the laws of Kitoa, are global social networks reputed for facilitating online 

communications. 

2. Respondent is Republic of Tyrea. Tyrea has concluded Agreements for the 

Promotion and Reciprocal Protection of Investments with both Novanda, on 28 March 

2000, and Kitoa, on 20 January 2001.1 

3. In 2015, highly influenced by Respondent’s enactment of its Media Law, which 

liberalized the Internet and loosened the Government’s control over the national media, 

Claimants successfully expanded their businesses into Tyrea.2 They established local 

branches and rapidly became extremely popular, gaining millions of new users and thus 

contributing to the growth of the Tyrean economy.3 This initial triumph was decisive for 

Claimants’ resolution to invest in the development of new features and products tailor-

made for Tyrean users, which were expected to be launched in 2018.4 

4. However, on 12 January 2018, Respondent enacted Law No. 0808-L under the 

pretext that the recent protests and racial tension in the country had been triggered by 

social media users responsible for spreading hate speech and fake news. The law 

obliged social networks operating in Tyrea to develop an algorithm in order to filter 

potentially prejudicial content and to provide the Government with access to users’ 

personal details and messaging.5 

                                                
1 Facts, ¶2. 
2 Facts, ¶6. 2 Facts, ¶6. 
3 Facts, ¶10. 
4 Facts, ¶11. 
5 Facts, ¶15. 



 

  

5. On 11 February 2018, after initial steps had already been taken by Claimants to 

comply with such law,6 Respondent slashed the 60-day period originally provided for 

compliance to a 45-day period by way of Decree No. 0599/201-D.7 The decision was 

made even though concern with an adequate time for development and testing had been 

clearly expressed in a meeting with the Tyrean Minister for Telecommunications, 

Information Technology and Mass Media.8 

6. On 28 February, 1 March and 2 March 2018, respectively, the social media 

platforms of FriendsLook, Whistler and SpeakUp, despite their hastened 

implementation of the algorithm within the new deadline, were blocked for alleged non-

compliance with Law No. 0808-L by way of Ordinances from the Tyrean 

Communications Authority (henceforth the “Ordinances”).9 However, Respondent did 

not block other similar social networks, notably national platforms, but only those of 

Claimants.10 In this context, it is impossible not to recall Respondent’s recent past, 

struggling with internet censorship and an authoritarian government,11 which seems to 

emerge again after a period of stimulus to freedom of expression much supported by 

Claimants’ own services. 

7. Besides, an article written by journalist Margareta Harison revealed that on 7 

February 2018 a secret meeting was held by the President of Tyrea where it was 

decided that blocking the websites would be a quicker and more efficient measure 

compared to employing the filtering algorithms.12  

8. The blockage of the platforms had a detrimental impact on all of Claimants’ 

investments, as their power to generate profits, completely dependent on web traffic and 

sales of additional services to users, was virtually obliterated. As a consequence, all 

                                                
6 Facts, ¶15. 
7 Facts, ¶19. 
8 Facts, ¶18. 
9 Facts, ¶21. 
10 Facts, ¶22. 
11 Facts, ¶1. 
12 Facts, ¶23. 



 

  

other physical assets owned by Claimants became useless. In sum, all Claimants’ 

operations in Tyrea were forcibly shut.13 

9. Furthermore, Respondent’s action also impacted Claimants’ opportunity to 

expand to the neighboring markets of Alcadia and Larnacia. Claimants had been in 

intense negotiations with both governments since 2016, relying on the success of their 

operations in Tyrea to push for liberalisation of the social networks market in those 

countries. Claimants had recently received extremely positive signs from the authorities 

of Alcadia and Larnacia, incurring in relevant costs in effectively planning the 

expansion to those new markets. However, after the blockage of the platforms by 

Respondent, negotiations were suddenly brought to a standstill.14 

10. On 29 June 2018, faced with the irreparable damage caused by Respondent, 

Claimants filed their request for arbitration before the International Centre for 

Settlement of Investment Disputes (ICSID).15 

11. Finally, on 21 December 2018, Respondent filed a Request for Provisional 

Measures, against what it considers a “large-scale aggressive media campaign against 

the Tyrean Government” sponsored by Claimants,16 requesting the Tribunal to order 

Claimants to refrain from publicizing, and thus aggravating the dispute. 

 

A. THE ARBITRAL TRIBUNAL SHOULD NOT GRANT THE PROVISIONAL 
MEASURES REQUESTED BY RESPONDENT 

 

12. Arbitral tribunals generally rely on five cumulative requirements for granting 

provisional measures: (i) prima facie jurisdiction of the tribunal; (ii) prima facie 

existence of a right susceptible of protection; (iii) necessity, (iv) urgency, and (v) 
                                                
13 Facts, ¶21. 
14 Claimants' Request for Arbitration, ¶15. 
15 Facts, ¶24. 
16 Facts, ¶26. 



 

  

proportionality of the measure requested.17 Furthermore, the Hydro v. Albania tribunal 

acknowledged the high threshold for the Tribunal to recommend provisional 

measures.18 

13. Claimants do not dispute the Tribunal’s authority to recommend provisional 

measures both under Article 47 of the ICSID Convention and under Rule 39 AR. 

However, the other four requirements were not satisfied by Respondent, as: (1) there is 

no existing right to be protected; (2) the measure is not necessary, (3) urgent nor (4) 

proportionate. 

 

1. There is no existing right to be protected 

 

14. Respondent's request for provisional measures does not concern an existing right 

to be protected. Both Article 47 of the ICSID Convention and Rule 39(1) AR establish 

that provisional measures must be directly connected to the preservation of an existing 

right. 

15. Respondent did not specify the rights to be preserved by the provisional measure 

it requests, such as would be required. In fact, Respondent requested the Tribunal to: 

"order Claimants to refrain, for the duration of the arbitration 
proceedings, from taking any steps which might aggravate the Dispute 
or exacerbate Tyrea’s position in it, and in particular that Claimants 
abstain from promoting, stimulating, or instigating the publication of 
propaganda, presenting their case selectively outside this Tribunal, or 
otherwise jeopardizing Tyrea’s rights in this dispute".19 

 

                                                
17 Vesi, ¶78; and, Sergei v. Mongolia, ¶40.  
18 Hydro v. Albania, ¶3.12. 
19 Request for Provisional Measures, ¶1. 



 

  

16. Nonetheless, Respondent failed to establish which prima facie right should be 

protected by such a restrictive order. There is no concrete reference to which rights in 

dispute, i.e. obligations under the BITs referring to the protection of investments, would 

be threatened by the publication of articles like those which were allegedly produced by 

Claimants. 

17. Therefore, the Tribunal should assess that Respondent failed to present an 

existing right to be protected in its submission for provisional measures and should 

deny the request for provisional measures. 

 

2. The measures are not necessary  

 

18. The measures requested by Respondent are not necessary to preserve an existing 

right. The requirement of necessity is premised on the existence of a right that requires 

protection from an irreparable harm.20 According to the ICJ21 and ICSID tribunals22 a 

provisional measure is necessary when the actions of a party are capable of causing or 

threatening irreparable prejudice to the rights invoked.  

19. In Amco v. Indonesia,23 the arbitral tribunal affirmed that the rights that can be 

preserved are the rights in dispute. Indonesia requested claimant to take no action which 

might aggravate or extend the dispute and to abstain from promoting, stimulating, or 

instigating the publication of propaganda presenting their case selectively outside the 

tribunal or otherwise calculated to discourage foreign investment in Indonesia. 

However, the tribunal found that such publication did not do any actual harm, nor did it 

aggravate or exacerbate the legal dispute, meaning, the provisional measures requested 

                                                
20 Tokios Tokelés, ¶8. 
21 Aegean Sea Continental Shelf Case, p. 11. 
22 Occidental v. Ecuador, ¶ 59; Plama v. Bulgaria, ¶ 45; Cemex v. Venezuela, ¶61. 
23 Asia Corp. v. Indonesia, ¶3. 



 

  

were not necessary. This same approach of the notion of necessity to preserve the rights 

was later adopted in the Maffezini24 and PLC25 cases. 

20. In the case at hand, Respondent has made the exact same requests to the 

Tribunal.26 

21. However, Respondent failed to explain how Claimants would be responsible for 

the media titles it invokes as evidence,27 and it failed to demonstrate how Claimants’ 

alleged actions would aggravate the dispute in such a way as to impair its ability to 

present its treaty claim before this Tribunal. Thus, the measure is unnecessary. 

22. In addition, even if the conduct of one of the parties allegedly aggravates or 

prolongs the dispute, as established by the ICJ in Pulp Mills on the River Uruguay, 

provisional measures may only be ordered if there is evidence of some irreparable harm 

to the rights in dispute.28  

23. In the present case, the articles did not cause Respondent an irreparable harm, as 

the blocking of social networks was already public knowledge. In fact, Respondent 

seeks to censor Claimants two-fold, first when it barred their operations and second 

when it intends to exclude from social media unknown sources’ comments on the facts 

of the case. 

24. Nonetheless, this Tribunal should also consider that the provisional measures 

requested are unfeasible. Even if issued, it would be impossible to police such order, 

since the information that Respondent aims to censor is conveyed in a considerable 

number of channels worldwide through which such comments may spread regardless of 

Claimants’ efforts. 

                                                
24 Maffezini, ¶10. 
25 PLC, ¶50. 
26 Request for Provisional Measures, ¶1. 
27 Request for Provisional Measures, ¶3. 
28 Pulp Mills on the River Uruguay, ¶62. 



 

  

25. Therefore, as the measure sought by Respondent is not needed, the Tribunal 

should not grant the request for provisional measures. 

 

3. The measures are not urgently needed to protect Respondent's alleged right 

 

26. A measure is urgent when “action prejudicial to the rights of either party is 

likely to be taken before such final decision is given”.29 In this sense, the Tribunal 

should investigate whether there is a need that cannot await the rendering of the award. 

Only if such condition is met should the Tribunal even entertain granting the 

provisional measure requested by Respondent.30 

27. Thus, provisional measures may be granted only to safeguard rights that are in 

imminent danger of irreparable harm, in such a way that the party could find its rights 

permanently affected before a decision is made on the merits.31 If the threat is not 

present or the harm is not imminent, there is no need to grant measures before the award 

or decision is rendered. Finally, urgency must be assessed at the time of the request, and 

should not be a speculation on the future.32   

28. In the case at hand, there was no current or imminent threat at the time of the 

request. Respondent’s allegations that Claimants’ actions are damaging its economy, 

exacerbating the volatile political situation in Tyrea and generally aggravating the 

dispute are mere speculations. In fact, Respondent brought no evidence that the 

economy and political situation of Tyrea was - or could be - jeopardized by any of the 

actions allegedly taken by Claimants. 

                                                
29 Case Concerning Passage Through the Great Belt, p. 17. 
30 Redfern, p. 233. 
31 Occidental v. Ecuador, ¶61; Tokios Tokelés, ¶8; Aegean Sea Continental Shelf Case, ¶25-33. 
32 Congo v. France, ¶35. 



 

  

29. Respondent's allegations are, thus, mere speculations conditioned on future 

events, and are incompatible with the notion of urgency. Therefore, there being no 

urgency in Respondent’s request, the provisional measure should not be granted by this 

Tribunal. 

 

4. The measures are not proportionate 

 

30. The Tribunal is called upon to determine if the inconvenience and harm to the 

requesting party substantially outweighs the harm the measures are likely to cause to the 

other party once implemented.33 

31. In the case at hand, if the Tribunal grants the provisional requests, Claimants 

will be disproportionately burdened. Respondent is basically requesting the Tribunal to 

impair Claimants’ freedom of expression, even though it did not prove there is harm 

deriving from Claimants’ alleged actions and despite the fact that it wouldn’t solve its 

complaints, as news related to the dispute are being spread through other means. 

32. In this sense, the Tribunal should also consider that, by requesting these 

provisional measures, Respondent is not trying to protect its rights in the present 

dispute, but to completely shut Claimants’ representatives with regards to it. If the 

provisional measures are granted, Claimants will be undoubtedly and unjustifiably 

harmed, which could only result in a disproportionate and unwanted dispute scenario. 

33. Thus, granting Respondent’s request for interim measures will 

disproportionately burden Claimants. 

 

B. THE TRIBUNAL HAS JURISDICTION OVER THE DISPUTE 

                                                
33 Quiborax v. Bolivia, ¶113. 



 

  

 

34. Respondent submitted that the Tribunal has no jurisdiction over the present 

dispute in light of its denunciation of the ICSID Convention.34 Respondent contends 

that no rights and obligations can arise out of the ICSID Convention after its 

denunciation unless both parties have given their consent to ICSID jurisdiction before 

receipt of the denunciation notice.35 Furthermore, it claims that the Tribunal has no 

jurisdiction to jointly decide on Claimants’ submissions on a multiparty basis.36  

35. The Tribunal, however, should find that the present dispute is under its 

jurisdiction independently of (1) Respondent's denunciation of the ICSID Convention 

and (2) the multiparty nature of this proceeding. 

 

1. The Tribunal has jurisdiction over the dispute independently of Respondent's 
denunciation of the ICSID Convention 

 

36. Respondent’s submission that its denunciation of the Convention excludes the 

Tribunal’s jurisdiction over the dispute is completely unfounded, given that: (a) the 

request for arbitration is within the six-month period established by Article 71 of the 

ICSID Convention; and (b) the BITs ratified by a State that has denounced the 

Convention continue to be in force after the receipt of a notice of such denunciation. 

37. In any event, even if the Tribunal decides that the referred denunciation is valid, 

(c) the Tribunal still has jurisdiction over the dispute under the Additional Facility 

Rules, as per Article 9.3 of the BITs. 

 

                                                
34 Case, p. 25. 
35 Case, p. 46. 
36 Case, p. 25. 



 

  

a.  The request for arbitration is within the six-month period established by Article 71 

of the ICSID Convention 

 

38. Claimants’ request for arbitration was submitted while Respondent was still 

subject to the ICSID Convention. Article 71 of the ICSID Convention provides that the 

denunciation of the Convention by a Contracting State takes effect six months after 

receipt of the notice of denunciation. Thus, throughout such six-month period, the rights 

and obligations arising from the ICSID Convention continue to apply to the denouncing 

state. 

39. In this sense, as established by the tribunal in Fábrica de Vidrios, even though 

the Contracting State’s rights and obligations as a party to the ICSID Convention 

terminates six months after receipt of the denunciation, in accordance with Article 71, 

the State’s consent to ICSID jurisdiction is preserved after these six months if the 

investor perfects the offer of consent to arbitration given by the State in the BIT, in 

accordance with Article 72.37 

40. In the case at hand, Respondent denounced the ICSID Convention on 5 January 

2018, whereas Claimants’ Request for Arbitration was submitted on 29 June 2018.38  

Considering that the six-month period set forth in Article 71 ended only on 5 July 2018 

and the Request for Arbitration was submitted before the termination of such period, 

Claimants' claims are still subject to the ICSID Convention. 

 

b. The Tribunal has jurisdiction over the dispute under the AF Rules, as per Article 

9.2 of the BITs 

 

                                                
37 Fábrica de Vidrios, ¶269.  
38 Case, p. 2. 



 

  

41. Furthermore, the mere denunciation of the Convention does not exclude per se 

ICSID jurisdiction, as a pre-existing contractual consent to ICSID arbitration may 

survive the denunciation. 

42. In any event, even if it is decided that Respondent’s denunciation has taken 

effect with regards to the dispute, the Tribunal conserves its jurisdiction under the AF 

Rules,39 as per Article 9.2 of the BITs. 

43. The Tribunal should consider the fact that the right to resort to arbitration under 

the terms of a BIT is an essential protection to any investor.40 Therefore, the parties 

should comply with the obligations set forth in BITs.41  

44. In the case at hand, the BITs have a specific provision for situations whereas one 

of the parties is not a Contracting State. According to such provision, established by 

Article 9.2 of both BITs, Respondent has explicitly and unconditionally consented to 

appeal to the Tribunal’s jurisdiction under the AF Rules when Respondent is not a party 

of the ICSID Convention.   

45. Even though a superficial reading of Article 9 may give rise to the 

understanding that AF Rules only apply as long as Respondent has not become a 

Contracting State of the ICSID Convention, this is not the correct interpretation of such 

provision.  

46. Article 31.1 of the VCLT provides that a treaty shall be interpreted in good faith 

in accordance with the ordinary meaning to be given to the terms of the treaty in their 

context and in the light of its object and purpose.42  

47. In the case at hand, the purposes of the BITs are to create favourable conditions 

for greater investment by nationals and companies of one State in the territory of the 

                                                
39 Hereinafter, “AF Rules”. 
40 Rodner and Estévez, pp. 437-451. 
41 Saluka v. Czech Republic, ¶300; Azurix v. Argentine, ¶307; Ceskovenska v. Slovak, ¶34. 
42 VCLT 31.1 



 

  

other State and to extend and intensify the economic relations between their countries.43 

In light of this, the parties established a subsidiary source of jurisdiction for situations 

where one of the parties is not a Contracting State ICSID Convention. Therefore, as 

Respondent is not a Contracting State of the ICSID Convention, regardless if it is 

because it did not ratify the ICSID Convention yet or because it denunciated the ICSID 

Convention, the disputes shall be submitted to the ICSID under the AF Rules. 

48. This is further bolstered by the fact that, despite the denunciation of the 

Convention, both BITs remain in force and there has been absolutely no known move 

on Respondent’s part to initiate termination of either44.  

49. Thus, in case the Tribunal understands that Respondent’s denunciation has taken 

effect, the Tribunal conserves its jurisdiction under the AF Rules, as per Article 9.3 of 

the BITs. 

50. First, Rule 2(a) AF Rules determines the scope of the provisions therein to 

comprise investment disputes when either the respondent State or the State of which 

claimants are nationals is not a Contracting State of the ICSID Convention. The AF 

Rules, thus, encompasses claims that would normally lie outside the jurisdiction of the 

ICSID Convention. 

51. The request made with grounds in the AF Rules shall be approved once three 

criteria are met: (i) the dispute arises directly out of an investment; (ii) at the time of the 

request, one of the States party to the BIT was a Contracting State to the ICSID 

Convention; and (iii) the arbitration agreement contained a contingent clause whereby 

the States involved in the dispute had given their consent to arbitrate under the ICSID 

Convention.45 

52. The case at hand easily attends to all requirements for (i) as further is developed, 

the dispute arises directly out of Claimants’ websites and platforms, which are 
                                                
43 BIT preamble at Case, p. 54. 
44 Case, p. 62. 
45 Rusoro Mining v. Venezuela, ¶263; Schreuer, p. 147. 



 

  

investments under Article 1(a)(i) of the BITs; (ii) if Respondent’s denunciation has 

taken effect, only Claimants’ places of incorporation - viz. Kitoa and Novanda - are 

parties to the ICSID Convention;46 and (iii) Article 9.1 is the contingent clause in the 

BITs through which Respondent gave its consent to jurisdiction of the the Center under 

the ICSID Convention. 

53. In conclusion, if Respondent had validly exited the ICSID Convention on the 

date the Requirement was sent, then the Tribunal still has jurisdiction over the claim 

under the AF Rules. 

2. The Tribunal has jurisdiction over the multiparty arbitration claim 

brought against Respondent  

 

54. Neither the ICSID Convention nor the Rules expressly treat the subject of 

multiparty proceedings. However the lack of an express provision should not be 

mistaken by a qualified silence. That was the understanding even for other institutional 

rules that did not make express mention, as in Canadian Cattleman, a NAFTA case 

governed by UNCITRAL arbitration rules, in which the tribunal saw no obstacle in the 

fact that the claimants amounted to 109 individuals.47 

55. Being so, the nature of this proceeding should not fend off the jurisdiction of the 

Tribunal because the mechanism (a) will prevent incoherence between decisions on the 

same matter; (b) was originally envisaged by the drafters of the Convention; (c) is 

largely adopted in investor-State arbitration case law; and (d) is possible even when 

different BITs are invoked. 

 

                                                
46 Facts, ¶2. 
47 Canadian Cattlemen. 



 

  

a. The present multiparty arbitration will prevent conflicting decisions arising from 

Respondent’s measures  

 

56. Multiparty arbitration avoids the risk of different solutions for the same dispute. 

For cases as the one at hand, where the same action affected many different investors, it 

is important to guarantee that all aggrieved parties be treated alike. In order to prevent 

conflicting decisions in cases presenting comparable to identical facts, similar cases 

must be decided in a similar manner.48   

57. In the case at hand, the enactment of the Ordinances has affected Claimants’ 

businesses in the same manner, and with grounds on two identical BITs.49 In other 

words, identical treaty claims. The similarity of Claimants’ positions50 as both 

economic agents and injured parties on the account of the same Respondent’s acts being 

questioned evidence that the dispute is one and the same. 

58.  If Claimants had to pursue arbitration under different proceedings they could be 

subjected to completely different decisions concerning the same facts. Such a scenario 

would degrade the institute of arbitration and create unpredictability whereas security 

and conformity are the objectives. 

59. Moreover, as of the damage incurred by Claimants, all three had Expedia, 

FinanceHub and TurboFin as common investors.51 Considering these stakeholders 

supported three identical operations in Tyrea, it would be especially detrimental and 

unsound to subject them to three possible different outcomes. 

60. Thus, one of the instruments available that parties should make use of in the 

context of ICSID arbitration, in order to prevent incoherence, is the multiparty claim. 

                                                
48 Kaufmann-Kohler II, p. 6; Hart, p. 159; Bentolila, p. 168; Daimler v. Argentina ¶52; Suez, Separate 
Opinion of Arbitrator Pedro Nikken, ¶24. 
49 Case, pp. 54-58; Case, p. 59. 
50 Facts, ¶7, Facts, ¶24. 
51 Clarification 9, lines 1949-1952. 



 

  

 

b. The mechanism was envisaged by the drafters of the Convention 

 

61. The lack of reference to multiparty arbitration should be interpreted in 

accordance with the expectations of the drafters of the Convention. 

62. It must be first established that the provisions of VCLT apply to the present case 

because Articles 31 and 32 thereof are part of customary international law,52 and are 

even more so confirmed for Tyrea is not a persistent objector to any of the rules of the 

Treaty.53 

63. In case of omission, it is established by Article 32 VCLT that the Tribunal 

should resort to the travaux préparatoires of the convention at hand. Such documents 

clarify the drafters foresaw the existence of multiple claimants, indeed, they intended 

that this was made implicit throughout the provisions despite the fact no express 

mention was made.54   

64. As regards the use of national and investor in the singular in Article 9 of both 

the applicable BITs, it shall be “interpreted in good faith in accordance with the 

ordinary meaning to be given to the terms of the treaty in their context and in the light 

of its object and purpose”, as per Article 31.1 VCLT. 

65. First, the ordinary meaning of the term shall be assessed with respect to the 

underlying system of rules of the language employed.55 It is a well-known drafting 

convention that the singular is deemed to include the plural,56 so if Respondent was to 

                                                
52  Arbitral Award of 31 July 1989, ¶48; Land, Island and Maritime Frontier Dispute, ¶380; Territorial 
Dispute, ¶41; Oil Platforms: Preliminary Objections, ¶23; Kolb, p. 128. 
53 Clarification 6, lines 1937-1940. 
54 History, pp. 400 and 413. 
55Linderfalk, p. 62 
56 Klöckner and others v. Cameroon; Alemanni ¶186. 



 

  

claim that the wording was intended at excluding multiparty proceedings it would not 

be construing the Treaties in good faith.  

66. Second, the meaning also stems from the context of the treaty - which includes 

the preambles.57 It should be noted that a term must be considered to carry a uniform 

meaning when employed consistently throughout a treaty’s text.58 The BITs speak 

interchangeably of nationals and national, investors and investor, always referring to 

those comprised by the definition given on Article 1 (c), thus evidencing the intention 

of the Contracting States that singular and plural forms allude to the same persons. 

67. Third, the purpose of ICSID arbitration and that of the BITs, two pillars of 

international investment law, is to protect the Contracting Parties’ nationals and their 

investments over arbitrary actions by the States.59 As such, the treaties must be 

interpreted in light of this aim, as allowing for the joint submission to arbitration, 

reducing their risks of discrepant decisions, lowering procedural costs, and favoring due 

process with an organized presentation of evidence - as demonstrated by the Expert 

Report on Damages by Prof. Magdalene DiMarco.60 

68. In conclusion, whereas the Convention lacks mention to multiparty proceedings, 

resort to the travaux préparatoires makes clear the intention of the drafters that this 

instrument was intended in the ICSID framework, the expressions “investor” and 

“national” in the BITs should, per Article 31 VCLT, be understood as encompassing 

more than a person. 

 

                                                
57BITs, article 31, § 2; Villiger, p. 427. 
58Linderfalk, p. 106; Akehurst, p. 203; Matscher, p. 562; Canadian Agricultural Tariffs, p. 579, ¶134; La 
Bretagne Arbitration, pp. 620–621, ¶¶38–39; Guinea, pp. 663–664, ¶52; Oppenheim, p. 732; Haraszti, p. 
108. 
59 Rumeli v. Kazakhstan ¶183; Suez ¶188; Reisman, Crawford and Bishop, p. 43; Case, p. 54, line 1658 
and p. 59, line 1845. 
60 Case, pp. 32-34. 



 

  

c. A multiparty proceeding should not fend off the jurisdiction of the Tribunal 

once the case at hand meets the objective criteria set by case law 

 

69. Case law confirms the intent of the drafters of the Convention. International 

arbitral tribunals have steadily held to bear jurisdiction over multiparty claims,61 so 

upholding even in cases of unrelated partners and uninvolved investors.62 

70. Multiparty proceedings can begin as such or be the result of a joinder of 

different initial submissions, for the latter case specific consent by the parties is 

needed.63 For the former, on the other hand, no such clear-cut acquiescence is needed. 

As was put by the tribunal in Ambiente, not only is multiparty arbitration a recurring 

practice in the ICSID framework, but the general requirements of consent to arbitration 

encompass the consent to such kind of proceedings.64 A second, specific consent is 

henceforth dispensable.65 

71. Respondent’s objection to the Tribunal’s jurisdiction alleging it did not consent 

specifically to arbitration on a multiparty basis66 is, as such, unfounded. Even more so 

because Tyrean procedural law since at least 1998 foresees the existence of collective 

claims.67 It would be wholly inconsistent of Respondent to submit that it would need to 

consent specifically to multiparty claims because if Claimants had to resort to Tyrean 

national courts such proceedings would have been allowed. 

72. Further still, as regards multiparty claims, case law corroborates that challenge 

to the same State measure is enough to justify aggregation of submissions of otherwise 

unaffiliated investors. In Funnekotter, in a similar background, fourteen unrelated 
                                                
61 Anderson v. Costa Rica ¶2; Abaclat, ¶1; Noble Energy; Goetz v. Burundi; Adamakopoulos v. Cyprus; 
Schreuer I, Article 25, p. 163, ¶278. 
62 Proposals for Amendment, p. 834; Funnekotter. 
63 Kaufmann-Kohler I, p. 59; Ambiente ¶123; Wintershall v. Argentina ¶31. 
64 Ambiente, ¶141. 
65 Alemanni ¶269; Houtte and McAsey, p. 233. 
66 Response to Request for Arbitration, Line 725. 
67 Clarification 8, lines 1946-1947. 



 

  

Dutch investors collectively filed for arbitration due to a Zimbabwean land acquisition 

programme that breached the obligations described in the applicable BIT with all 

claimants simultaneously. The only link between the investors being they were harmed 

by the same government enactment. 

73. A criteria for referring disputes to multiparty proceedings was established in 

Abaclat, that being the requirement that the claims be homogenous. Indeed, the tribunal 

held the focus point for the analysis to be if there are homogenous rights of 

compensation arising from homogenous violations to the homogenous provisions of the 

BITs.68 

74. Such is the situation at hand. The Law 0808-L and the interdiction of Claimants’ 

operations by Respondent have equally affected all three companies and unjustly 

deprived them of their investments without due compensation. The same act caused 

grave injurious effect to all whom remedy is deserved, in a manner that wholly justifies 

the request being jointly processed. 

75. Amongst the varied factors that investment tribunals have given attention to 

when deciding whether a multiparty claim is appropriate, one should note three 

considerations that are rightly present in the case at hand:69 (i) the challenged measure is 

the same expropriation resulting from the recent instalments over the Media Law; (ii) 

the same respondent is named - Tyrea -; and (iii) the remedies sought are aligned - 

compensation over losses of the same nature.70 

76. Whilst in place to provide cohesive decisions on matters arising out of identical 

facts, the same provisions being invoked, multiparty claims do not imply on merging 

disputes or offering identical remedies. Claimants’ situation and redress are deeply 

similar and them not being the same is to no predicament, as per Flughafen Zürich71, 

                                                
68 Abaclat, ¶541. 
69  Proposals for Amendment, p. 834; Ambiente, ¶161. 
70 Cl. Exh. 7. 
71 Flughafen Zürich. 



 

  

the tribunal can and should consider the particularities when analyzing the merits of the 

dispute. 

77. Therefore, in light of the criteria set out by case law, the Tribunal should see no 

impediment in the fact that there are three Claimants in these proceedings. 

 

d. Multiparty arbitration is possible even when multiple BITs are invoked 

 

78. Contrary to Respondent's allegations,72 the fact that Claimants rely on different 

BITs does not prevent the Tribunal from deciding on the claims in the same procedure. 

79. Investment-treaty tribunals’ acceptance of jurisdiction in the face of multiple 

BITs is commonplace.73 That is, even under other arbitration rules, which also did not 

expressly provide for multiparty arbitration, as it is portrayed by the decision in 

Guaracachi:  

“One cannot therefore interpret the Treaties—using the well-
known rules of treaty interpretation of Article 31 of the VCLT—
as if they contained some limitation of scope preventing a 
claimant from submitting an arbitral claim together with 
another claimant when both claims are based on the same 
alleged facts and on the same alleged breaches although 
brought under different BITs, provided that each claimant 
provides its own independent matching consent to 
arbitration.”74 

80. For instance, in both Suez and OKO Pankii Oyj, the ICSID tribunals rendered 

awards applying different but similar BITs. In the former, claimants made reference to 

three - Argentina-France, Argentina-Spain, and Argentina-United Kingdom - and in the 

latter two of them were invoked - Germany-Estonia and Finland-Estonia. 

                                                
72 Response to the Request for Arbitration, Line 725, ¶6. 
73 Suez; InterAguas; OKO Pankii v. Estonia; Poštová banka; Guaracachi America v. Bolivia. 
74 Guaracachi America v. Bolivia, ¶337. 



 

  

81. Again, the treaties applicable to this dispute are in all matters identical. In 

addition, all three companies draw their allegations from the same material facts and 

refer to the exact same provisions in their respective and identical BITs, given that all 

Claimants accepted Respondent’s standing offer to arbitrate.75 

82. Thus, the question of whether or not Claimants can arbitrate making use of both 

the Tyrea-Kitoa and Tyrea-Novanda BIT is settled. 

83. As such, there is no impediment for the Tribunal to consider a case with three 

claimants in a similar peril, relying on identical BITs and contending the same State act.  

                                                
75 Request for Arbitration, ¶2. 



 

  

 

C. RESPONDENT HAS EXPROPRIATED CLAIMANT’S INVESTMENT IN 
VIOLATION OF ARTICLE 6 OF THE BITs 

 

84. The execution of the Ordinances (1) amounted to an indirect expropriation of 

Claimants’ investments. Furthermore, (2) Respondent’s expropriatory actions are of an 

unlawful nature under the BITs. Finally, (3) these measures taken by Respondent cannot 

be deemed a non-compensable deprivation of property. 

 

1. The blockage of Claimants’ websites amounts to an indirect expropriation of 
their investment 

   

85. Claimants submit that (a) their websites qualify as protected investments under 

the BITs and (b) that such investments were indirectly expropriated as Claimants were 

(i) substantially and (ii) permanently deprived of its use. 

 

a. Claimants’ websites and platforms are considered investments under the BITs 

 

86. According to Article 1(a)(i), of the BITs, the term "investment" comprises 

movable and immovable property as well as any other rights in rem in respect of every 

kind of asset.76 The websites are immovable properties by which Claimants generate 

profit through the sale of advertising space, promotional and personalized content.77 As 

such, the websites qualify as investments under the BITs. 

 
                                                
76 Art. 1(a)(i), BIT.  
77 Facts, ¶¶7, 8, 9. 



 

  

b. Claimants' investments were indirectly expropriated 

 

87. Indirect expropriation occurs when the host state adopts measures that do not 

involve an overtaking of the property’s title, but that effectively neutralize the economic 

benefit arising from a property of the foreign owner and deprives the investor of the use 

of the investment.78 To be deemed expropriatory, the economic deprivation has to be 

substantial and permanent.79 Claimants argue that the blockage of their websites amount 

to an indirect expropriation of their investment by demonstrating that, while the title of 

their investments remains untouched, Claimants were (i) substantially and (ii) 

permanently deprived of the economic benefits concerned therein.    

 

i. The measures caused a substantial economic deprivation 

 

88. A substantial deprivation occurs when the economic value of the property has 

been rendered “essentially useless”80 and the commercial value of the investment is 

destroyed.81 The investor must be deprived of the economic use and enjoyment of its 

investments, as if the rights related thereto had ceased to exist, such as income or 

profits.82  

89. In the present case, Claimants’ websites are their main assets through which 

their economic activity is exercised and the raison d’être of all other assets, such as 

staff and local office. 

                                                
78 CME, ¶604- 608; Metalclad, ¶103; Société Générale, ¶64; Alpha, ¶408; Dolzer and Schreuer, p. 101. 
79 Metalclad, ¶ 108-109, Siemens A.G, ¶271, LG&E, ¶193.  
80 CME, ¶604; Feldman, ¶100; Metalclad, ¶103; Tippetts, ¶225; Alpha, ¶408.  
81 CME, ¶591. 
82	  Tecmed, ¶115. 



 

  

90. By blocking Claimants' websites, Respondent impaired Claimants’ ability to 

generate revenue through the sale of the advertising space as well as payments for ad 

blocking and promotional content.83 If users can’t access the social networks there is no 

web traffic and, consequently, Claimants are unable to profit from their investments. 

Thus, their investments became essentially useless and their value was destroyed.  

91. Hence, Claimants submit that Respondent’s measures caused a substantial 

deprivation of their investments. 

 

ii. Respondent’s measures caused a permanent economic deprivation 

 

92. Other than the intensity of the economic impacts caused by measures of the host 

state, their duration is also considered by arbitral tribunals when assessing if they 

amount to an indirect expropriation. In that sense, the deprivation of the investor’s right 

must be permanent,84 meaning that there is no prospect that the investor will be able to 

resume enjoyment of its property.85 

93.  In the present case, Ordinances blocked Claimants' websites and platforms 

without any provision regarding the duration of the measure and the possibility of its 

reversal.86  

94. On top of that, Article 117 of the Tyrean Penal Code, one of the legal basis for 

the blockage of Claimants’ websites, does not provide for any objective criterion 

regarding a possible reversion of the measure.87 Thus, there is no prospect that 

Claimants will ever regain control of its investments.  

                                                
83 Claimants’ Request for Arbitration, ¶14. 
84 Tecmed, ¶116- 117; Tippetts, ¶219; Pope & Talbot, ¶96-98.  
85 CME (Partial Award), ¶607, Alpha ¶409. 
86 Claimants’ Exhibit 4. 
87 Claimants’ Exhibit 2. 



 

  

95. Therefore, the economic deprivation caused by the Respondent’s Ordinance was 

permanent in nature.  

 

2. Respondent’s expropriatory actions are of an unlawful nature under the BITs 

 

96. Article 6 of the BITs lays down the requirements for an expropriation to be 

lawful. Being cumulative requirements, the non compliance with any of these criteria is 

sufficient to establish an expropriation as unlawful88. 

97. In the present case, Respondent has violated all five conditions set out by BITs, 

as its measures were (a) not taken in public interest, (b) not in accordance with due 

process; (c) of a discriminatory nature; (d) contrary to an undertaking given by 

Respondent; and (e) unaccompanied by compensation. 

98. The expropriatory measures carried out by Respondent expropriation were, thus, 

unlawful. 

 

a. Respondent’s actions were not taken in public interest 

 

99. Although states are granted a large margin for defining what it considers to be 

within its interest, arbitral tribunals have assessed that this requirement is not entirely 

self-judging and can be reviewed by arbitrators.89 More specifically, it has been 

contended that the “public purpose” criteria requires some genuine interest of the 

                                                
88 Waguih, ¶433. 
89 Siemens, ¶273; OI European Group, ¶377; ADC, ¶432. 



 

  

public.90 Finally, it must be noted that the burden of proof with respect to this 

requirement lies on the State.91 

100. In the present case, although Claimants effectively agreed that the 

implementation of the algorithm was a fair and justifiable request,92 Respondent did not 

provide any justification for Law No. 0808-L’s other controversial requirements. Even 

though Claimants raised such issue93, there was no reasonable explanation for State’s 

claims over users’ personal details and messaging - something especially worrisome  

coming from a State who has a deep history of censorship practice.94  

101. Respondent cannot justify measures that restrict its citizens’ right to free speech 

and information as a ‘genuine interest of the public’. Actually, the sudden and radical 

decision of blocking Claimants’ platforms was the catalyst for even more violent 

protests,95 which not only contradicts Respondent’s possible argument that such 

measures would help control public order in the country but also demonstrates the 

government’s real obscure reasons behind the enactment of the Law No. 0808-L. 

102. Finally, Respondent proceeded to block Claimants’ websites but not similar 

national social networks,96 testifying once more that the protection of public order was 

not Tyrea’s real priority. 

103. In short, Respondent’s actions were not taken in public interest. 

 

b. Respondent’s actions were not in accordance with due process 

 

                                                
90 ADC, ¶432. 
91 ADC, ¶431-433; BCB v. Belize, ¶241; OI European Group, ¶383. 
92 Facts, ¶16. 
93 Facts, ¶17. 
94 Facts, ¶17. (Id.) 
95 Proc. Order n.2, ¶5. 
96 Facts, ¶22 



 

  

104. The due process requirement comprises many obligations as it presupposes 

compliance with procedures established by both domestic legislation and fundamental 

internationally recognized rules in this regard.97 

105. In this sense, tribunals have considered that basic mechanisms as reasonable 

advance notice and a fair hearing constituting an “actual and substantive legal procedure 

for a foreign investor to raise its claims against the depriving actions already taken or 

about to be taken against it” are consecrated under this principle.98 

106. In Bear Creek, the arbitral tribunal derived from the principle of due process the 

right of advance notice and fair hearing before a decision depriving investors of its 

assets was considered and taken. It was sustained that, even in the situation of political 

pressure to come to an expeditious solution, the obligation stands, requiring the host 

country to make an effort to contact and hear the investors.99 In the mentioned case, the 

tribunal came to the conclusion that due process was violated precisely because there 

was no evidence justifying why those conditions hadn’t been met.100 

107. In the present case, Claimants do not dispute that formally Respondent complied 

with the basic obligation of following its own domestic legislation - passing a law 

through its parliament and applying it. However, the same conclusion cannot arise when 

confronted with the stricter internationally recognized rules of due process.  

108. In the first place, after having established a 60-day deadline for compliance with 

the new Law 0808-L101 - time span stressed as important and fundamentally necessary 

for the correct implementation of the law’s requirements and as so acknowledged in a 

meeting with Respondent102 - Tyrean authorities, without prior warning, decided to 

                                                
97 UNCTAD, p. 36. 
98 ADC, ¶435; Metalclad, ¶91. 
99 Bear Creek, ¶446. 
100 Id, ¶446-447. 
101  Facts, ¶15. 
102 Facts, ¶18. 



 

  

reduce this deadline by 25%, instantly slashing Claimants' remaining time for 

compliance from 25 to just 10 days.103 

109. Respondent’s conduct - which was later responsible for the lack of effectiveness 

of the algorithm implemented104 - violated Respondent’s due process obligation not 

only because it constitutes an abrupt and unreasonable slash of the deadline previously 

informed, but especially since it was an action of major consequences taken without 

prior warning and against an understanding that feasible and adequate time would be 

provided. 

110. Furthermore, it’s evident that Respondent did not comply with its obligations of 

reasonable advance notice and fair hearing, which cannot be disregarded even in a 

situation of political pressure as Respondent might try to plead. Claimants simply had 

no opportunity to discuss with Respondent and defend their investments before their 

websites were blocked immediately upon the advent of the deadline.105 Under the due 

process standard, it cannot be disputed that, face to an action of such magnitude 

Claimants should have been given at least the opportunity of protesting under a fair 

hearing, especially since that action is the result of Respondent’s own wrongdoing when 

it slashed the original 60-day deadline. 

111. In conclusion, Respondent has violated the due process requirement. 

 

c. Respondent’s actions were discriminatory 
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112. A discriminatory measure presupposes a differentiated treatment granted to 

investors in like circumstances.106 Arbitral practice has been consistent in adopting this 

definition when assessing the violation of the non-discrimination standard.107 

113. In order to operate this concept and establish if an action is indeed 

discriminatory, it is necessary to examine its effects108 to determine if there has been 

any “capricious, irrational or absurd differentiation”109 between investors in “like 

circumstances”. This latter concept is largely retained by arbitrators as it has been 

admitted that even investments in different economic sectors can find themselves in 

similar positions for the application of the non-discrimination comparison.110 

114. In the present case, there can be no doubt that Claimants were in “like 

circumstances” with other platforms as Wink and Truthseeker. Not only are they in the 

very same economic sector of telecommunications/social networks, but also were 

equally used by radicalists to spread hate speech and public disorder111 and failed to 

implement the requirements laid down by Law 0808-L.112 

115. Therefore, the Ordinances that singled out and blocked exclusively Claimants’ 

websites reveal an unreasonable differentiation that resulted in a clear discrimination 

against Claimants, which were substantially and permanently deprived of their 

investment while Wink and Truthseeker continued to operate normally.113 

116. Finally, it cannot be argued that Respondent’s actions, “as the result of 

reasonably justified legitimate government policies”114, would not be deemed 

discriminatory under international law. As described in A.2.a, Respondent's actions 

                                                
106 Goetz v. Burundi, ¶121. 
107 Saluka, ¶313; Parkerings, ¶288.  
108 Siemens, ¶321. 
109 Sempra, ¶319; Enron, ¶282. 
110 Occidental, ¶173. 
111Facts, ¶13. 
112 Facts, ¶22. 
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were not taken in public interest, meaning that they cannot constitute legitimate 

government policies.  

117. Furthermore, this course of action simply cannot be reasonably justified since 

evidence points towards a clear discrimination based on the foreign nationality of 

Claimants' investments. It was demonstrated that the two national networks also used by 

extremists - including a government-created one to which no justification whatsoever of 

the privileged treatment was offered - did not suffer any consequences from non-

compliance with Law 0808-L.115 

118. In conclusion, Respondent's actions were discriminatory. 

 

d. Respondent’s actions were contrary to an undertaking given 

 

119. Additionally, Respondent had made specific commitments towards Claimants 

that included an obligation of respect towards its investments.116 The sudden 

expropriation by Respondent without prior notice clearly violates those undertakings, as 

further developed in C.1.b. 

 

e. Compensation was not paid 

 

120. The BIT, in its Article 6 (c), also obligates the Contracting Parties to 

compensate the expropriation of investments. It retains the so called Hull-formula.117 

That is, the compensation should be paid in full - comprising the total value of the 

                                                
115 Statement of Uncontested Facts, ¶22. 
116 Case p. 48, 49 and 52. 
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expropriated investment; promptly - without delay; and effectively - in a freely 

transferable and exchangeable currency. 

121. In the present case, neither the Law 0808-L nor the ordinances which blocked 

Claimants' platforms provide that compensation would be paid nor has any 

compensation whatsoever been granted to Claimants.  

122. Hence, Respondent violated its obligation of compensation. 

 

3. Respondent’s actions do not constitute a non-compensable deprivation of 

property 

 

123. Respondent’s actions cannot be excused on the basis that they constitute a non-

compensable deprivation of property since they were neither (a) a legitimate exercise of 

its right to regulate118 nor (b) necessary.119 

 

a. Respondent’s measures cannot be deemed a legitimate exercise of its right to 

regulate 

 

124. A State’s right to regulate, also known under the name of the “Police Powers 

Doctrine”, is a well established State right under international law that precludes the 

payment of compensation of damages arising out of regulatory measures taken by a 

State in the legitimate exercise of its sovereign powers.120 

                                                
118 Methanex, PART IV - CHAPTER D, ¶7. 
119 Article 25, ILC Articles on State Responsibility. 
120 Feldman, ¶103 



 

  

125. However, for this right to be successfully invoked, the regulatory measure must 

be taken in good faith, seeking a legitimate public purpose,121 general in nature122 and 

enacted in accordance with due process.123 Furthermore, it cannot be proven contrary to 

a specific commitment  made by the State towards the investor124 or a disproportionate 

measure towards the aims sought.125 

126. Respondent’s actions clearly do not fulfill the criteria above mentioned.  

127. In the first place, Respondent measures cannot be considered taken in bona fide 

as they did not seek a public purpose as already demonstrated in C.2.a. 

128. Also, these same measures cannot be considered of ‘general’ nature as the 

proceedings resulting in the blockage of Claimants’ social networks were clearly 

discriminatory, since similar national networks that also hadn’t complied with Law No. 

0808-L were spared,126 as developed in C.2.c. 

129. Furthermore, there is no doubt that Respondent’s measures violated due process, 

considering the abrupt slash of the original 60-day compliance deadline and the 

blockage of Claimants’ social networks without any prior notice or possibility of 

defence, as further analyzed in C.2.b. 

130. Finally, it’s also advanced that Respondent could not rely on its regulatory rights 

simply because it made specific commitments towards Claimants to respect and 

encourage the new internet possibilities in Tyrea, as further developed in C.1.d. 

131. Moreover, even if the four above mentioned criteria were fulfilled, Respondent 

still could not rely on the doctrine of police powers, as its actions were disproportionate 

to the public interest allegedly pursued. 

                                                
121 Methanex, PART IV - CHAPTER D, ¶7; Azurix, ¶311-312; El Paso, ¶240; S.D. Myers, ¶281. 
122 Methanex, PART IV - CHAPTER D, ¶7; Continental, ¶276; El Paso, ¶240. 
123 Bear Creek, ¶453; Tza Yap Shum, ¶174; Methanex, PART IV - CHAPTER D, ¶7; El Paso, ¶240. 
124 Methanex, PART IV - CHAPTER D, ¶7. 
125 Bear Creek, ¶453, Tza Yap Shum, ¶174; Tecmed, ¶122; Continental, ¶276; Azurix, ¶311-312; LG&E, 
¶195; El Paso, ¶243; Philip Morris.¶305. 
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132. It is a wide consensus in arbitral practice that a State action cannot be deemed a 

legitimate regulatory measure if there is no reasonable relationship of proportionality 

between the means employed and the legitimate aims sought or if the investor 

concerned bears an individual and excessive burden.127 

133. In the first place, Claimants argue that Respondent did not pursue a legitimate 

public goal, meaning that, by definition, its actions cannot be considered proportionate. 

However, even if we consider that Respondent was in fact pursuing a real public 

purpose, its actions still could not pass the proportionality criteria.   

134. In the present case, Claimants’ investments were completely annihilated by the 

blockage of the websites. Indeed, the fact that the effects of Respondent’s measures 

resulted in an interference of such magnitude in Claimants’ investments should be 

regarded as a big red flag, as arbitral tribunals tend to only accept regulatory measures 

as proportionate when their effects do not prove to excessively affect investors.128 

135. This presumption of disproportionality becomes effective when it is 

acknowledged that there were clearly better and less burdensome ways to control the 

public crisis in Tyrea, the most obvious option concerning Claimants being to wait mere 

two weeks for the proper completion of the anti hate speech algorithm. Especially 

remarkable is the fact that the blockage of Claimants’ websites had the opposite effect 

pursued by Respondent, becoming fuel for further protests.129 That is, not only were the 

measures disproportionate but also inappropriate for the public purpose pursued. 

136. Thus, Respondent’s measures did not respect a reasonable relationship of 

proportionality between the means employed and the aims sought and, as a result, 

Claimants bore and individual and excessive burden. 

                                                
127 Azurix, ¶311-312, Bear Creek, ¶453, Tza Yap Shum, ¶174, Tecmed, ¶122, Continental, ¶276, 
Kriebaum, p. 732-733. 
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129 Proc. Order n.2, ¶5. 



 

  

137. In conclusion, the measures were disproportionate, violated specific 

commitments made towards Claimants and due process, were discriminatory and did 

not seek a public purpose. Thus, Respondent cannot rely on its regulatory powers to 

avoid paying compensation. 

 

b. Respondent’s actions were not necessary 

 

138. The state of necessity, as recognized in customary international law, can be 

invoked as a ground for precluding the wrongfulness of measures taken by a State.130 In 

this regard, ILC Articles on State Responsibility are often cited as the codification of 

such customary law.131 Its Article 25, which deals with the necessity situation, is 

constructed in a restrictive manner, emphasizing the exceptionality of its rule.132 

Furthermore, tribunals have been careful and strict in the analysis of the necessity 

component, clearly expressing that such examination may not be left exclusively to the 

State adopting the measure.133 

139. According to the ILC Articles, necessity may not be invoked unless the act is the 

only way for the State to safeguard an essential interest against a grave and imminent 

peril. Respondent cannot meet this high threshold required for the plea of necessity. 

140. An imminent peril demands a component of immediacy in such a way that the 

measure taken constitutes an effective way to neutralize an objective and identifiable 

danger of such gravity, equated to a “total social collapse”.134 Finally, necessity is 

                                                
130 Israel Security Wall, ¶140. 
131 Israel Security Wall, ¶140, Gabcikovo-Nagymaros, ¶51; Enron, ¶303. 
132 Enron, ¶304. 
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excluded if there are other lawful means available, even if they are more costly or less 

convenient.135 

141. In the present case, although Tyrea was facing growing racial tension on the 

streets, there was hardly a "grave and imminent peril" as there was no immediate threat 

to which the unlawful measure of blocking Claimants’ social networks was an adequate 

and effective response. On the contrary, violence in Tyrea was spreading slowly and in 

a scattered manner,136 making it impossible for the blockage to actually prevent an 

identifiable specific threat. 

142. Furthermore, as exposed by investigative journalist Margareta Harison,137 

Respondent’s course of action translates into a clear choice of convenience over 

lawfulness, as insisting in the further development of the algorithm was indeed an 

available and feasible lawful measure, violating thus plainly a crucial and inescapable 

criteria for the necessity plea. 

143. Finally, even if the necessity plea is acknowledged by this Tribunal, it would 

only exempt Respondent from incurring in international responsibility, but not from the 

duty of compensation,138 as expressly provided by Article 27(b) of the ILC Articles on 

State Responsibility. 

 

D. RESPONDENT BREACHED THE FAIR AND EQUITABLE TREATMENT 
STANDARD UNDER ARTICLE 3.1 OF THE BITs 

 

144. Article 3 of the BITs  requires that: 
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“each Contracting Party shall ensure fair and equitable treatment to the 

investments of nationals of the other Contracting Party and shall not impair, by 

unreasonable or discriminatory measures, the operation, management, 

maintenance, use, enjoyment or disposal thereof by those nationals.”  

145.  The fair and equitable treatment can be deemed as an “absolute” standard of 

treatment, and the exact meaning of its terms must be determined in regards to the  

circumstances of its application.139 The interpretation of the fair and equitable treatment 

must be aligned to the BITs’ objective to protect investments and create favourable 

conditions to it,140 and should be assessed on a case-by-case basis,141 as fair and 

equitable treatment is considered an evolving standard:142 it is flexible, elastic, and its 

content is frequently broadened to incorporate new elements.143 

146. It should be highlighted that the fair and equitable standard is not a peripheral 

requirement, meaning that even if the Tribunal finds that there was not an expropriation, 

the fair and equitable treatment remains as a standard that serves the purpose of justice, 

addressing unlawful damages that otherwise would pass unattended.144 

147. As it was recognized by the second tribunal in Vivendi,145 the fair and equitable 

treatment should not be limited to the customary international law minimum standard 

when a wider range of international law principles can be supported by the BIT broad 

language. 

148. Article 3.1 of the BITs does not refer to a “minimum standard” or “customary 

international law standard”, as it only requires compliance with a “fair and equitable” 

treatment. Hence, the Tribunal should consider that the obligation reach is beyond the 

                                                
139 Yannaca-Small, p. 111. 
140 MTD Equity, ¶104. 
141 Enron, ¶227. 
142 Ronald S. Lauder v. Czech Republic, ¶292; Vivendi (Award II), ¶7.4.12. 
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minimum standard, construing the provision as an autonomous standard.146 That being 

so, Respondent should act in a manner that is not “arbitrary, grossly unfair, unjust, 

idiosyncratic, [or] lacking in due process or procedural propriety.”147  

149. Essentially, the autonomous fair and equitable treatment standard is a broad 

standard,148 and bad faith is not relevant in determining such standard’s breach. 

150. As it will be demonstrated, Respondent did not act in accordance with the fair 

and equitable treatment standard established by the BITs, as such standard presented is 

wider than an international law minimum standard, and should be interpreted 

autonomously, (1) did not act transparently; (2) violated Claimants’ legitimate 

expectations and legal stability; (3) acted in a discriminatory manner; and (4) treated 

Claimant unreasonably and arbitrarily. 

 

1. Respondent did not act transparently 

151. It has been acknowledged that transparent information in the manner investment 

rules and regulation are implemented is crucial to decisions on investments. In other 

words, foreign investors need predictability and transparency, as they might have to 

deal with a variety of regulatory systems, and administrative frameworks, different from 

their own.149  

152. Tecmed explains that the fair and equitable standard requires States to “act in a 

consistent manner, free from ambiguity and totally transparently in its relations with the 

foreign investor”, so that the investor “may know beforehand any and all rules and 

regulations that will govern its investments.”150 

                                                
146 Dolzer & Schreuer, p.126; Tecmed, ¶155-56; MTD, ¶110-13; Saluka, ¶286-95; Enron, ¶258; Deutsche 
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153.  In turn, the concept of transparency in Metalclad was defined as the idea that “ 

all relevant requirements for the purpose of investing should be capable of being readily 

known to all investors.”151 In that case, the violation of the fair and equitable treatment 

standard was found by the tribunal as no invitation or opportunity to negotiate, nor any 

sort of notice were given to the investor prior to the deny of its permit. 

154. In the present dispute, when Law 0808-L was passed, it provided all social 

networks with a 60-day deadline to comply with the requirements regarding the 

implementation of safeguards aiding in filtering content and identifying users.152 

Despite the fact that Respondent did not open the issue to negotiation with any of the to-

be-affected social networks, Claimants considered the fixed term of 60 days as feasible 

for the necessary tasks’ compliance. That being so, as soon as the deadline was set, 

Claimants initiated the efforts to conform to the new regulation.153  

155. Notwithstanding, in 30 days into the term fixed, Respondent abruptly reduced 

the deadline to 45 days, inasmuch as Claimants was left with 10 days to conclude all the 

tasks in progress.154 Once again, the modification was implemented without granting 

Claimants any opportunity to negotiate, nor any sort of notice were provided prior to the 

new decree’s enactment.   

156. Not only the lack of discussion and negotiation consists in a clear evidence of 

non-transparent behaviour, but also the new decree portrays how Respondent acted 

inconsistently, by reducing a crucial deadline with no prior notice. In light of this, there 

was a manifest violation of the fair and equitable treatment and the transparency 

requirement. 

157. Furthermore, the very enactment of the Media Law can be deemed as 

untransparent.  No public consultation regarding the law’s content was priorly provided 

by the authorities, despite the official statement on behalf of Respondent’s parliament 
                                                
151 Metalclad, ¶76. 
152 Facts, p. 51, ¶16, line 1576. 
153 Facts, p. 51, ¶16, line 1584. 
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claiming the new Media Law would lay down the ground for collaboration with 

international investors.155  

158. The rules and regulations that would directly determine the framework of 

Claimants’ investments were not beforehand available to the investors when the 

decision to invest was made, demonstrating Respondent’s inconsistent behaviour. In 

addition, there was a manifest lack of notice and opportunities to negotiate the 

regulatory measures that affected Claimants’ investments. The transparency expected 

from Respondent before its investors, therefore, was serveriously hindered. 

 

2. Respondent violated Claimants’ legitimate expectations and legal stability 

 

159. Under the fair and equitable treatment standard, the legitimate expectations 

became an independent basis for a claim,156 a self-standing subcategory,157 and in order 

to analyse the violation of fair and equitable treatment, the Claimants’ expectations to 

be considered should be those existing at the moment the investor decided to invest.158 

160. As recognized in Siemens v. Argentina,159 the frustration of the expectations of 

the investor at the time of entry of the investment should be included in the fair and 

equitable treatment standard. Several cases160 held there could be liability for breach of 

the fair and equitable standard where assurances made by the host state gave rise to 

legitimate expectations in foreign investors by means of contractual or non-contractual 

documents, domestic law or verbal communications from state authorities.161 
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161. The ICSID tribunal in Parkerings-Compagniet AS v Republic of Lithuania, 

explained that an expectation can be deemed legitimate: 

 “if the investor received an explicit promise or guaranty from the host-

State, or if implicitly, the host-State made assurances or representation 

that the investor took into account in making the investment.”162  

162. Even when there is no assurance or representation, the circumstances of the 

agreement’s conclusion are crucial to define whether the investors expectations are 

legitimate or not. In order to determine the legitimate expectations of investors, the 

conduct of the State at the time of the investment shall be assessed as well. A change in 

the legislation may be acceptable so long as it does not affect the investor’s legitimate 

expectations.163 

163. By the time Claimants decided to invest in the Republic of Tyrea, various 

elements seemed to demonstrate an interesting investment opportunity: (i) Claimant was 

explicitly mentioned by the spokesperson for the Tyrean Parliament while expressing 

the intention of the body to maintain the liberalization trend;164 (ii) the representative of 

the government expressed an “absolute certainty that a new internet era ha[d] begun”,165 

promising to employ best efforts; and (iii) the Minister of Telecommunications 

acknowledged the importance of granting sufficient time to test the requested algorithm, 

as it was a complex procedure.166  

164. Moreover, considering a State’s “obligation not to alter the legal and business 

environment in which the investment has been made”,167 tribunals have relied on prior 

indication of changes that could affect investments to assess whether investors’ 

expectations are reasonable or not. In Ulysseas, as claimant was aware of several 
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previous changes in the regulatory framework before making the investment, the 

tribunal found that there was no violation of legitimate expectations.168 Similarly, in 

Duke Energy169 the identification of past penalties, which claimant was aware of when 

it decided to invest, also led the tribunal to assess that claimant’s legitimate expectations 

were not violated.  

165. Claimants, on the other hand, could not have reasonably anticipated changes in 

legislation and in the investments’ conditions, as no prior measures with the same 

nature of the regulation in question had been priorly adopted by Respondent. The legal 

certainty that should be provided to investors was therefore severely hindered. 

 

3. Respondent violated the non-discrimination treatment standard 

 

166. The fair and equitable treatment standard also comprises a non-discrimination 

obligation. In that regard, both scholars and arbitral practice seem to reach a broad 

consensus in admitting that a discriminatory measure would violate such standard.170 

167. As already demonstrated in C.2.c, Respondent course of action, expropriating 

Claimants' investments while sparing national platforms, was undoubtedly 

discriminatory. Hence, Respondent violated the fair and equitable standard by failing to 

comply with its non-discrimination element. 

 

4. Respondent subjected Claimants’ investment to unreasonable and arbitrary 
treatment 
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168. Article 3 of the BITs states that each Contracting Party shall not impair, by 

unreasonable or discriminatory measures, the operation, management, maintenance, use, 

enjoyment or disposal of the investments of nationals of the other Contracting Party.171 

169. The ICJ defined arbitrariness as “a wilful [sic] disregard of due process of law, 

an act which shocks, or at least surprises, a sense of juridical propriety”172 and a 

measure that does not serve any legitimate purpose and that has not rational 

explanation.  

170. Arbitrary measures affect foreign investments without engaging in a rational 

decision-making process, they are taken without due consideration.173 As such, 

arbitrariness is related to the disregard of due process of law. 

171. In this case, Respondent's blockage of Claimants' websites and platforms was 

taken after Respondent had violated the 60 day deadline previously established on its  

Decree n. 0578/201-D, appointing a new deadline of 40 days,174 with no reasonable 

explanation. The change of deadline was the reason that Claimants could not develop 

the algorithms requested in time, causing the blockage of their websites and platforms. 

Therefore, Respondent's measures were arbitrary.  

172. Moreover, the measures were unreasonable, as they implicated a waiver of all 

rights by the investors, who were being subjected to substantial losses.175 After the 

blockage of Claimants' websites, their investments became essentially useless, since 

they could not generate any profit and lost their economic value.176 

173. Nonetheless,  a measure is unreasonable when its real intention is to deprive the 

foreign investors of their investment.177  Respondent blocked Claimants’ websites but 
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no similar national social networks. Wink, for example, created an inefficient algorithm 

but wasn't blocked, which evidence that Tyrea's sole purpose was not protect public 

order, but fulfill its obscure aspirations by limiting the freedom of expression.   

174. Tyrea Republic has a history of authoritarian regimes and lack of freedom of 

expression178 and was coming out of a period of internet censorship and strict 

government control over the web, after promising to open the door to the possibilities of 

the internet and ensure its freedom.179 As such, it is clear that real intentions of 

Respondent was to deprive Claimants of their investments in an unreasonable manner. 

 

E. THE TRIBUNAL SHOULD AWARD CLAIMANTS FULL COMPENSATION 

OF US$ 121,989,935 .00  

 
175. Due to the breaches of the BITs outlined in items (C) and (D) above, (1) 

Respondent is to be held liable for the payment of full compensation to Claimants’ in 

accordance with standards set out by customary international law, (2) which is to be 

calculated by application of the Discounted Cash Flow (DCF) method, amounting to a 

total of US$ 121,989,935 .00. 

 
1. Respondent is liable to compensate Claimants according to customary 

international law standards 

176.  Whenever the BIT is silent, arbitral tribunals have consistently resorted to 

principles of customary international law for the assessment of the standards according 

to which affected parties are to be compensated for damages arising out of 

internationally wrongful acts attributable to States.180  
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177. In the present case, Respondent, as exposed in items (C) and (D) above, was 

responsible for the unlawful expropriation of Claimants’ investments and for tthe 

breach of fair and equitable treatment, which resulted in the impairment of Claimants’ 

economic activities. This measures constitute internationally wrongful acts, as they 

fulfil the requirement under Article 2 of the ILC. That is, Respondent’s acts are fully 

attributable to the Tyrean Government and represent a breach of an international 

obligation, being the investment protection obligations enshrined in Articles 6 and 3.1 

of the BITs. 

178. The BITs, however, do not provide for any relevant standard based on which 

Claimants are to be compensated for the commitment of an internationally unlawful act 

by Respondent. In fact, the only BIT provisions that mentions any compensation to 

investors are Articles 6 and 7, which, nonetheless, are irrelevant to this matter. 

179. On the one hand, Article 6 provides the standard of compensation in the case of 

a lawful expropriation and, on the other hand, Article 7 establishes the compensation 

criterion in cases of “war or other armed conflict, revolution, state of national 

emergency, revolt, insurrection or riot”. Thus, given the silence of the BIT, this 

Tribunal should resort to international customary law to assess the relevant standard of 

compensation for the commitment of internationally wrongful acts by Respondent. 

180. In that sense, under customary international law, upon the commitment of a 

wrongful act, a State is to be held liable for the payment of compensation to the affected 

parties in a manner that, to the extent possible, restores the situation which would 

probably have existed had the unlawful act not been committed. This compensation 

standard entails the payment not only of the equivalent value of the investment, but also 

any consequential damages and future losses arising out of the internationally wrongful 

act. 

181. The principle of full compensation, as stated by the PCIJ, on the Chorzow 

Factory Case, entails that: 



 

  

“reparation must, so far as possible, wipe out all the 

consequences of the illegal act and reestablish the situation 

which would, in all probability, have existed if that act had not 

been committed.”181  

182. Following the PCIJ, both arbitral tribunals and legal scholars have recognized 

the duty of the State to apply the full compensation standard in calculating the amount 

due to investors upon findings of unlawful expropriation182 and breaches of fair and 

equitable treatment.183 

183. The duty to provide full compensation is also embodied by Article 31(1)  and 

31(2) of the ILC, according to which the responsible State, upon the commitment of an 

internationally wrongful act, must make full reparation, including both moral and 

material damages. 

184. In the present case, having Claimants been subject to unlawful indirect 

expropriation of its investments and to breach of fair and equitable treatment, they are 

to be awarded full compensation, comprising direct damages and lost profits in a way 

that best represents their economic situation before the issuance of the Ordinances. 

2. DCF is the appropriate method to estimate Claimants’ losses 

 
185. More specifically, Claimants submit that the proper method for the calculation 

of damages arising out of the unlawful expropriation and of the breach of fair and 

equitable treatment standard carried out by Respondent is the DCF. 

186. The DCF is a method well established in international arbitration practice.184 By 

means of considering the company’s future net cash flows, DFC calculates its future 
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costs and profits to the valuation date applying the appropriate discount rate. The 

usability of this method, however, is limited to companies that qualify as “going 

concerns”, which is defined as meaning: 

 "an enterprise consisting of income-producing assets which has 
been in operation for a sufficient period of time to generate the 
data required for the calculation of future income and which 
could have been expected with reasonable certainty, if the 
taking had not occurred, to continue producing legitimate 
income over the course of its economic life in the general 
circumstances following the taking by the State".185 

187. As such, the most important condition for the qualification as a “going concern” 

is the existence of enough documents to show the records of the latest economic results, 

so that the expert is able to make accurate projections about the future income expected.   

188. In the present case, as the expert Mr. Alfonso Alonzo stated, there is sufficient 

past records to evidence that all Claimants qualify as a “going concern”, since all of 

them demonstrated a track record of profitability that may be accessed on the Damage 

Report of Mr. Rodriguez and have experience in foreign market expansion.186   

189. According to records of profitability, FriendsLook plc.'s profits more than 

doubled from 2016 to 2017, Whistler Inc.’s profits grew almost four fold and SpeakUp 

Media Inc.'s profits almost tripled187 within the same period, showing that the 

projections for 2018 are absolutely reliable and do not constitute a speculative 

approach.  

190. In addition, the income expected by the expansion to neighboring markets is not 

a speculative calculation, but is based on the record of close negotiations that were 

carried by Claimants with Alcadia and Larnacia since 2016. Such negotiations were so 

positive that Claimants had already started executing their plans of expansion, incurring 
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relevant costs.188 The only reason for the standstill of the negotiations was the blockage 

of Claimants' platforms by Respondent. It is thus unsound to suggest that Claimants 

should only be compensated by its proven expenditure as intended by Respondent.189 

191. Duly qualified as a going concern and proved that there is nothing speculative 

on the application of the method to this case, there is no doubt that the DCF must be 

applied to calculate the compensation due by Respondent to Claimants, resulting in a 

compensation of US$ 69,134,875.00 to FriendsLook plc; US$ 26,760,460.00 to 

Whistler Inc. and US$ 27,094,600.00 to SpeakUp Media Inc. 

 

                                                
188 Case, ¶170.  
189 Case, p. 34. 


