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Statement of Relevant Facts 
 

Parties to the Dispute 

1. The Claimants: SpeakUp, Whistler and FriendsLook, are three social media companies that have 

been operating in Tyrea since 2015. They are widely popular among Tyrean users. 

2. The Respondent is a sovereign State with a population of about 120 million people. It has recently 

emerged from civil unrest but has undergone a period of relative peace. 

Historical Background 

3. The Claimants are social media companies that began operations in Tyrea in 2015. Their decision 

to invest in the Respondent State was in part due to a liberalization trend in Tyrea beginning early 

2000’s. The Respondent had issued a Media Law with the purpose of liberalizing the Internet and 

press. 

4. The Respondent recently emerged from a civil war that ravaged the nation on September 2012, 

between the two major ethnic groups- Tatyar and Minyar. Since then there has been relative peace 

within the territory but tensions remain high. 

5. In the beginning of 2017, there were reported incidents of violence arising in the major cities. This 

was seen in riots and street fights between the warring ethnic groups. The situation quickly 

worsened, with violence spreading around the country. The Respondent realised that it had to act 

fast if there was any order sought to be restored.  

6. A major reason for the growing violence was the dissemination of hate speech among certain 

extremist groups. These extremists had undertaken to take advantage of online platforms to spread 

their messages. The Claimants’ websites were particularly attractive as they offered a wider 

audience for these messages to spread.  

7. In an effort to curb this dissemination, the Respondent amended the Media Law in 2017. It thereby 

required all social media platforms to implement certain filtering algorithms that would flag 

extremist messages. Additionally, the Respondent required that the personal ID card details of 

users spreading hateful messages be handed over to them. The initial deadline was set for 60 days. 

8. The situation in the country was rapidly worsening. Reports of violence did not reduce, posing a 

real possibility of the Respondent falling back into civil unrest. It was against this realization that 

the Respondent realized it had to act swiftly. The deadline was thereby reduced to 45 days. Since 
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the Claimants neither abided by the term of compliance nor handed over the personal ID card 

details as required, its websites were blocked pursuant to Article 51bis of the amended Media Law. 

 

Origins of the Dispute 

9. The Claimants, through a PR firm, have been spreading false media reports and propaganda 

painting the Respondent as a State that infringes upon the freedom of expression. These posts have 

significantly affected the Respondents’ reputation and the validity of their bid for 2025 World 

Expo. The Respondents have thus moved this Tribunal to issue provisional measures to stop the 

further spread of propaganda. 

10. On the merits, the Claimant challenges a series of measures that affected their investment. The 

amendment of the Media Law set a term of compliance of 60 day. This term was subsequently 

reduced to 45 days due to the impending crisis. The Claimants challenge this measure as unfair 

and inequitable. 

11. The Claimants argue that the blocking of their websites effectively neutralized the value of their 

assets in the Respondent State. This is because they were not able to generate the level of ad 

revenues compared to the level before the blocking. The Respondent, however, contends that the 

measures were necessary in the prevailing circumstances.  

12. The Claimants also argue that the blocking of the websites also amounted to expropriation and 

compensation should issue. However, the Respondent contends that these are merely an exercise 

of regulatory powers. 

 

Arbitration 

13. The Claimants have opted to submit a joint arbitral claim through a single Request for Arbitration 

dated 29th June 2018. 

14. The Respondent denounced the ICSID Convention on 5th January 2018.This was months before 

the Claimants submitted their Request for Arbitration before the ICSID Tribunal. They rely on the 

disputed jurisdictional basis of this Tribunal to grant their claims on the merits. 
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Summary of Arguments 
 

 

15. The Respondent’s request for provisional measures should be denied. The right to non-aggravation 

of the dispute, which the Respondent seeks to preserved, is not related to the subject matter of the 

dispute. The Tribunal may still make a determination on the subject matter even in the absence of 

the measures requested. Moreover, the requirement of urgency and necessity have not been met 

because the matter can await determination in the final award stage and there exists no risk 

irreparable harm to be occasioned upon Tyrea. 

16. The Tribunal has jurisdiction to entertain the claim despite the denunciation of the ICSID 

Convention by Tyrea. Tyrea denounced the ICSID Convention on 5th January 2018. The effective 

date of this denunciation as per Article 71 of the ICSID Convention is 5th July 2018. Given that 

the Claimants submitted their request for arbitration within the 6-month period before the notice 

becomes effective, the Tribunal has jurisdiction to entertain the claim. Moreover, Tyrea consented 

to ICSID arbitration in the BITs. Considering Tyrea has not withdrawn the BITs, the consent 

therein remains alive despite Tyrea’s denunciation. Article 72 is a negative prescription that 

requires unilateral consent before a notice of denunciation is served to the depositary for a 

denouncing parties’ rights and obligations to remain unaffected. Because Tyrea’s unilateral 

consent existed before 5th January 2018, this Tribunal has jurisdiction to entertain the claim.  

17. The Tribunal has jurisdiction to entertain this particular multi-party claim. The ICSID Convention and 

Rules are silent on multi-party claims. We therefore urge the Tribunal to be guided by previous ICSID 

Tribunal decisions. In deciding whether to admit multi-party claims, a Tribunal should be guided by the 

nature of the claims before it. Since the Claimants are social media companies operating within Tyrea; who 

were subjected to similar unfair treatment; and whose claims arise from the same BITs, the Tribunal should 

admit their claim. The upshot of this is that there is commonality in the Claimants, commonality in the 

measure leading to the claims and commonality in the law giving rise to the claims. 

18. The Respondent breached Article 3(1) of the BITs through State measures that were unreasonable 

and discriminatory. The measures were unreasonable as they vitiated the Claimants’ legitimate 

expectations and due process guarantees as well as being disproportionate. The measures were also 

discriminatory as they singled out the Claimants in applying a more burdensome effect than the 

domestic investments. 
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19. The Respondent breached Article 6 of the BITs as the blocking ordinance amounted to an unlawful 

indirect expropriation. The State measures were expropriatory since they permanently neutralized 

the benefits of operating the investment against the Claimants’ expectations. In addition, the 

expropriation was unlawful, as it did not fulfil the conjunctive four-part test in the BITs. 

20. The blocking of the Claimants websites amounted to an unlawful expropriation. The standard of 

compensation is full reparation intended to wipe out all of the consequences of the unlawful act. 

This standard is set out in customary international law not Article 6(c) of the BITs which provides 

for the standard of compensation for a lawful expropriation. The compensation is inclusive of lost 

profits and loss of opportunity which the Claimants in addition to the direct damages. All three 

categories are compensable as they are based on sufficient evidence. The DCF method as the 

method of quantification of damages relies on forecasts of future earnings and is therefore suitable 

to compensate the Claimants and wipe all consequences. The cost-based approach which only 

compensates for historical expenditure fails to wipe out all the consequences.
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Legal Pleadings 
 

I. THE TRIBUNAL SHOULD NOT GRANT THE PROVISIONAL MEASURES 

SOUGHT 

 

21. The navigational tools in considering a request for provisional measures are Article 47 of the 

International Centre for Settlement of Investment Disputes (ICSID) Convention and Rule 39 

(1) of the ICSID Arbitration Rules. Read together, these provisions provide for the manner in 

which such a request is to be dealt with. Article 47 of the ICSID Convention sets out the 

authority of the Tribunal to adjudicate over a claim of provisional measures,1 while Rule 39 

(1) of the ICSID Arbitration Rules sets out the requirements for making a request for 

provisional measures.2 

22. The legal authority of provisional measures is binding despite the use of the word ‘recommend’ 

in Article 47 of the ICSID Convention.3 To this extent, the difference between the words 

‘recommend’ and ‘order’ is considered to be more apparent than real.4 Furthermore, the 

Claimants recognise that no agreement to the contrary exists between the parties that would 

act as a bar to this Tribunal deciding on provisional measures, in line with the wording of 

Article 47. In the absence of such an agreement to the contrary, the Tribunal is authorised to 

exercise this power.5  

23. Provisional measures are extraordinary measures which should not be recommended lightly.6 

Their purpose is to induce behaviour by the parties that is conducive to a successful outcome 

 
1 Convention on the settlement of investment disputes between States and nationals of other States (adopted 18 
March 1996, entered into force 14 October 1966) 575 UNTS 159 (ICSID Convention) Article 47. 
2 Rule 39, Convention on the settlement of investment disputes between States and nationals of other States - Rules 
of Procedure for Arbitration Proceedings (Arbitration Rules). 
3 ICSID Convention Article 47. 
4 City Oriente Limited v Republic of Ecuador and Empresa Estatal Petróleos del Ecuador (Petroecuador) 
[I], ICSID Case No. ARB/06/21, Decision on Provisional Measures, 19 November 2007 at ¶ 52; Occidental 
Petroleum Corporation and Occidental Exploration and Production Company v The Republic of Ecuador, ICSID 
Case No. ARB/06/11, Decision on Provisional Measures, 17 August 2007, at ¶ 58. 
5 Ibid (n 4), at ¶ 48. 
6 Plama Consortium Limited v Republic of Bulgaria, ICSID Case No ARB/03/24, Order on Provisional Measures, 6 
September 2005, at ¶ 38. 
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of the proceedings.7 In granting them, the Tribunal is guided by a three-pronged test. It must 

be satisfied that: 

i.) It has prima facie jurisdiction over the matter; 

ii.) There exists a right to be preserved by the measure sought; and 

iii.) There exists circumstances of necessity and urgency.8 

24. To this extent, the Claimants recognise that the Tribunal has prima facie jurisdiction to grant 

the provisional measures in this matter and will therefore limit their submissions to the 

following: the right of non-aggravation does not relate to the subject matter of the dispute (A); 

and there exists no urgent or necessary need to preserve the rights claimed (B). 

A. The right of non-aggravation does not relate to the subject matter of the dispute 

25. The rights that are capable of preservation by means of provisional measures are wide and 

include but are not limited to a right to procedural integrity of the arbitration, non-aggravation 

of the dispute, maintenance of the status quo at the time of initiation of proceedings and 

prevention of parties taking the dispute into their own hands.9 These rights are not limited to 

substantive rights but also extend to procedural rights.10 

26. The measure requested may be broad and refer to general rights such as the right not to have 

the dispute aggravated. These general rights, however, are circumscribed by the subject matter 

of the dispute before the Tribunal.11 The subject matter is defined by the Claimant's claims and 

requests for relief.12 In the present case the subject matter is a breach of the Fair and Equitable 

Treatment (FET) standard and an indirect expropriation in violation of Articles 3(1) and 6 of 

the BITs respectively. 

27. The level of connection required between the right and the subject matter of the dispute is such 

that a violation of the right will prevent a petitioner from pursuing its claim for damages by 

limiting the Tribunal’s ability to make a determination on the issues in the arbitration.13 Put 

 
7 Biwater Gauff (Tanzania) Ltd. v United Republic of Tanzania, ICSID Case No ARB/05/22, Procedural Order 2, 24 
May 2006, at ¶ 139. 
8 Italba Corporation v Oriental Republic of Uruguay, ICSID Case No. ARB/16/9, Decision on Claimant’s 
Application for Provisional Measures and Temporary Relief, 15 February 2017, at ¶ 111. 
9 Ibid (n 4), at ¶ 55. 
10 Quiborax S.A., Non Metallic Minerals S.A. and Allan Fosk Kaplún v Plurinational State of Bolivia, ICSID Case 
No. ARB/06/2, Decision on Provisional Measures, 26 February 2010, at ¶ 117; Ibid (n 7), at ¶ 71. 
11 Ibid (n 6), at ¶ 40. 
12 Ibid. 
13 Ibid, at ¶ 42. 
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differently, if the measure requested by a party is absent and the party is still be able to pursue 

its treaty claims for damages then the requisite connection is absent.  

28. In the present case, the right claimed is the right to non-aggravation.14 It refers to actions which 

would make resolution of the dispute by the Tribunal more difficult.15 It is a right to 

maintenance of the status quo, when circumstances emerge that threaten the ability of the 

Tribunal to grant the relief which a party seeks and the ability to enforce that relief.16 The 

provisional measures requested concern stopping the aggravation of the dispute caused by the 

promotion of a negative media campaign against Tyrea.17 The Respondent submits that the 

continued campaign will adversely impact its bid to host the World Expo in 2025,18 jeopardise 

the issuance of sovereign bonds19 and further exacerbate the political situation in Tyrea.20  

29. While the media campaign may in a general sense, aggravate the dispute between parties by 

adversely impacting the vitality of the economy of Tyrea, it is in no way related to the ability 

of the Tribunal to determine the  subject matter of the dispute. In coming to a similar decision, 

the ICSID Tribunal in Amco found that the distortion of the economy of Indonesia in no way 

affected the determination of the arbitration whose subject matter was a claim of expropriation. 

The Tribunal considered this in denying the provisional measures sought.21 Conclusively, the 

right is based on situations which will not affect the outcome of the dispute and should not be 

granted as it falls outside the scope of the dispute’s subject matter.  

B. There exists no urgent or necessary need to preserve the rights claimed  

30. The need for provisional measures requested must be necessary and urgent to warrant a 

Tribunal granting them.22 This is because they are extraordinary measures that should not be 

 
14 Respondent’s Request for Provisional Measures, page 36 at ¶ 1. 
15 Christoph Schreuer, The ICSID Convention: A Commentary on the Convention on the Settlement of Investment 
Disputes between States and Nationals of Other States (Cambridge University Press 2009) 793. 
16 Ibid (n 6), at ¶ 45. 
17 Respondent’s Request for Provisional Measures, page 36 at ¶ 1. 
18 Respondent’s Request for Provisional Measures, page 38 at ¶ 8. 
19 Respondent’s Request for Provisional Measures, page 38 at ¶ 10. 
20 Respondent’s Request for Provisional Measures, page 38 at ¶ 11. 
21 Amco Asia Corporation and others v Republic of Indonesia, ICSID Case No. ARB/81/1, Decision on Request for 
Provisional Measures, 9 December 1983, at ¶ 5. 
22 Ibid (n 4), at ¶ 61; Ibid (n 6), at ¶ 38. 
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granted lightly.23 In this regard, the Claimants submit that the need for preservation of the right 

to non-aggravation of a dispute is not in need of urgent and necessary preservation. 

i. Absence of necessity 

31. Necessity is a high threshold which requires the existence of a risk of irreparable harm.24 Harm 

is irreparable where reparation through monetary damages is impossible.25 The necessity 

investigation focuses upon the nature and extent of the harm which is likely to occur to the 

Respondent should the provisional measures sought not be granted. 

32. The harm cited by the Respondent relates mainly to its economic wellbeing of Tyrea which 

constitutes the World Expo bid as well as issuance of sovereign bonds. The fact that the media 

campaign may be detrimental to this economic wellbeing does not constitute irreparable harm 

capable of necessitating provisional measures. 

ii. Absence of urgency 

33. The preservation of a right will be urgent where the issue cannot await an outcome in the final 

Award.26 The ICSID Tribunal in Biwater opined that the degree of urgency, which is required 

depends on the circumstances and includes the requested provisional measures and that such a 

degree may be satisfied where a party can prove that there is a need to obtain the requested 

measures at a certain point in the procedure before the issuance of an award.27  

34. In light of this, an issue is incapable of awaiting final award if its prolonged existence 

jeopardises the right deserving preservation and hampers the outcome of the final award. 

Inversely, where the right being claimed remains intact despite the continued existence of the 

issue then the preservation of the right is not urgent given that the purpose of provisional 

measures is to prevent these rights from suffering irreparable harm.28  

35. The negative media campaign does not jeopardise the right to non-aggravation of the dispute 

because it does not affect the ability of the Tribunal to determine the proceedings. Therefore, 

the determination as to the relevance of the media campaign to the claim can await 

 
23 Emilio Agustín Maffezini v The Kingdom of Spain, ICSID Case No. ARB/97/7, Provisional Measures, 28 October 
1999, at ¶ 9. 
24 Ibid (n 10), at ¶ 157. 
25 Ibid, at ¶ 156. 
26 Ibid (n 4), at ¶ 67. 
27 Ibid (n 7), at ¶ 76. 
28 Ibid (n 6), at ¶ 59. 
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determination at the award stage. Conclusively, in the absence of both urgency and necessity 

in the prevailing circumstances, the provisional measures should not be recommended by this 

Tribunal.  

II. THE ARBITRAL TRIBUNAL HAS JURISDICTION OVER THESE 

PROCEEDINGS DESPITE THE DENUNCIATION OF THE ICSID 

CONVENTION 

 

36. Consent is one of the essential pillars of arbitration, and is, thus crucial.29 An arbitral Tribunal, 

such as ICSID, is therefore mandated to determine its jurisdiction over a dispute before it can 

entertain the merits of the dispute. Such a determination is to be arrived at by ensuring that 

there is consent by the parties to the dispute. A Tribunal will therefore take into account two 

separate international legal instruments: the Bilateral Investment Treaties (BITs)30 between the 

parties and the ICSID Convention. 

37. Taken together, this Tribunal should find that it has jurisdiction over these proceedings 

because: Tyrea’s consent to ICSID arbitration in Article 9 of the BITs remains in effect (A); 

Under Article 71, the denunciation of the ICSID Convention had not taken effect at the time of 

the Claimants’ filing (B); Article 72 requires unilateral consent which is present in the BITs 

(C).   

A. Tyrea’s consent to ICSID arbitration in Article 9 of the BITs remains in effect  

38. At Article 9 of the BITs, there is a broad arbitration clause, which provides nationals with the 

possibility to commence ICSID arbitration in case of a dispute with the host state concerning 

an investment protected under the treaty.31 The phrase ‘each contracting party hereby contracts 

to submit’ goes to show the firm and unequivocal consent by host states to arbitrate disputes 

 
29 Daniel Girsberger and Christian Hausmaninger, ‘Assignment of rights and agreement to arbitrate’ (1992) 8 
Arbitration International 2, 130. 
30 Agreement on the Promotion and Reciprocal Protection of Investments Between the Republic of Tyrea and the 
Federation of Novanda, 28 March 2000 (Tyrea-Novanda BIT); Agreement on the promotion and reciprocal 
protection of investments between the republic of Tyrea and the Union of Kitoa, 20 January 2001 (Tyrea-Kitoa BIT). 
31 Tyrea-Novanda BIT; Tyrea-Kitoa BIT, art 9. 
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with covered investors.32 The BITs containing Tyrea’s firm and unequivocal consent to ICSID 

arbitration, were ratified on 10 September 200033 and 25 May 200134 and remain in effect. 

39. Given the fact that Tyrea has not withdrawn its consent to arbitrate as contained in the BITs, 

Tyrea’s notice of denunciation of the ICSID Convention does not nullify its consent to this 

arbitration.35 It only affects its status as a contracting State under the Convention and not as a 

party to this dispute. 

B. Under Article 71, the denunciation of the ICSID Convention had not taken effect at the time 

of the Claimants’ filing  

40. Article 71 of the ICSID Convention provides that the denunciation of the Convention by a 

contracting State takes effect six months after the receipt of the notice of denunciation.36 

Therefore, for six months, after a denouncing state has submitted its notice of denunciation to 

the depositary, the States’ rights and obligations arising from the Convention continue to apply 

to it. 

41. Following from this, Tyrea’s denunciation of the Convention did not take effect until 5th July 

2018, six months after the notice was submitted to the depositary on 5th January 2018.37 Given 

the fact that the Claimants’ filed their request for arbitration on 29 June 2018, 5 months and 

24 days after the notice of denunciation was given, before the notice took effect; Tyrea’s rights 

and obligations arising from the Convention continue to apply to it.38 

42. Tyrea remained a contracting State to the ICSID Convention during this period because it is 

only after the denunciation becomes effective that a signatory will cease to be a contracting 

State, which is one of the conditions required under Article 25(1) of the ICSID Convention.39 

Therefore, when the investor has accepted the state’s general consent within the six month 

 
32 Nico Schrijver and Vid Prislan, ‘Netherlands’ in Chester Brown (ed), Commentaries on Selected Model 
Investment Treaties (OUP 2013) 33. 
33 Statement of Uncontested Facts, page 48, at ¶ 2. 
34 Statement of Uncontested Facts, page 48, at ¶ 2. 
35 Procedural Order No. 2, page 62, at ¶ 11. 
36 ICSID Convention, art 71. 
37 Respondent’s exhibit 1, page 27. 
38 Request for Arbitration, page 2. 
39 James Rodner and Jaime Estevez, ‘BITS in pieces: The effectiveness of ICSID jurisdiction after the ICSID 
Convention has been denounced’ (2007) 29 Journal of International Arbitration 4, 437 – 45. 
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period set forth in Article 71, the effectiveness of the existing rights and obligations should 

raise little difficulty as the host state is still a contracting party at that time.40  

C. Article 72 requires unilateral consent which is present in the BITs  

43. Article 72 of the ICSID Convention provides for the rights and obligations of a denouncing 

State. It provides that a notice pursuant to Article 71 shall not affect the rights or obligations 

under the Convention arising out of consent to the jurisdiction of the Centre before such notice 

was received by the depositary.41 It therefore provides consequences of a denunciation on prior 

consent to ICSID’s jurisdiction. 

44. A superficial reading of Article 72 might leave the impression that it modifies the rule that 

denunciation has no effect in the six-month waiting period.42 In fact, such a reading has no 

basis in Article 72 and is contradicted not only by the text of Article 72 but also by the context 

of the Convention. 

45. Article 72 is a negative prescription.43 It clarifies that the consequences of a denunciation on 

prior consent to ICSID’s jurisdiction are only applicable to situations in which a state gas 

unilaterally consented to ICSID’s jurisdiction prior to giving its notice of denunciation of the 

Convention. 

46. The Tribunal has a menu of competing arguments in interpreting ‘consent’ under Article 72.44 

This Tribunal should read Article 72 guided by Article 31 of the Vienna Convention on the 

 
40 Venoklim Holding B. V. v Bolivarian Republic of Venezuela, ICSID Case No. ARB/12/22, Award, 3 April 2015, 
at ¶ 61 – 70; Emmanuel Gaillard, ‘The Denunciation of the ICSID Convention’ (2007) 237 New York Law Journal 
122, 26.  
41 ICSID Convention, Article 72 
42 Oscar Garibaldi, ‘On the denunciation of the ICSID Convention, Consent to ICSID Jurisdiction, and the Limits of 
the Contract Analogy’ (2009) 1 Trans-national Dispute Management Journal 1, 257 – 61. 
43 Ibid (n 42), 257 – 61. 
44 Castro de Figueiredo, ‘Euro Telecom v Bolivia: The denunciation of the ICSID Convention and ICSID arbitration 
under BITs’ (2008) 1(1) Trans-national Dispute Management Journal; Alejandro Escobar, ‘Bolivia exposes ‘critical 
date’ ambiguity’ (2007) 2 Global Arbitration Review 17; Fouret J, ‘Denunciation of the Washington Convention and 
non-contractual investment arbitration: ‘’Manufacturing Consent’’ to Arbitration?’ (2008) 25(1) Journal of 
International Arbitration; Gail-lard E, ‘The denunciation of the ICSID Convention’ 1(1), Trans-national Dispute 
Management Journal, 2007; Garibaldi O, ‘On the denunciation of the ICSID Convention, consent to ICSID 
jurisdiction, and the limits of the contract analogy’ 1(1), Trans-national Dispute Management Journal, 2009; 
Manciaux S, ‘Bolivia’s withdrawal from ICSID’ 1(1), Trans-national Dispute Management Journal, 2007; Nolan M 
and  Sourgens F, ‘The interplay between state consent to ICSID arbitration and denunciation of the ICSID 
Convention: The (Possible) Venezuela case study’ 1(1) Trans-national Dispute Management Journal, 2007; 
Christian Tietje C, Karsten Nowrot K and Clemens Wackernagel C, ‘Once and forever? The legal effect of a 
denunciation of ICSID’ 1(1) Trans-national Dispute Management Journal, 2008. 
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Law of Treaties (VCLT), on the general rule of interpretation.45 If the Tribunal were to apply 

Article 31 of the VCLT, then it would arrive at an interpretation centred on the Convention.  

47. Article 31 provides that a treaty should be interpreted in good faith in accordance with the 

ordinary meaning to be given to the terms of the treaty in their context and in the light of its 

object and purpose.46 On a plain reading of Article 72, consent must exist before a notice of 

denunciation is received by the depositary for a contracting State’s rights and obligations to 

remain unaffected. The relevant language is mandatory: ‘Notice by a contracting State…shall 

not affect the rights or obligations…arising out of consent to the jurisdiction of the Centre…’47 

The consent referred to in Article 72 is unilateral consent – consent by the denouncing state 

(Tyrea). The Tribunal would arrive at such a finding were it to consider the context of consent 

as provided in the ICSID Convention. 

48. The Convention when using the term ‘consent’, refers to the consent of a party to the dispute, 

that is to say, to each party’s individual consent. Take for instance Article 25 (1) which refers 

to the parties giving ‘their’ consent and no party being authorized to withdraw ‘its’ consent 

unilaterally.48 Additionally, Article 25 (3) refers to ‘consent by a constituent division or agency 

of a contracting State’.49 When the Convention makes reference to common consent as it does 

in Article 25 (1) it does so by qualifying the consent requirement by use of words such as ‘by 

the parties to the dispute’.50 

49. If consent under the Convention had been used to refer to common consent as opposed to 

unilateral consent, it would have been unnecessary to qualify ‘consent’ as the consent of both 

parties as the Convention does in several instances.51 It therefore follows that there is no textual 

or contextual basis for the argument that consent in Article 72 refers to mutual consent. If 

anything, there is evidence in the Convention that the term consent was used in the sense of 

individual consent.52 

 
45 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January 1980) 1115 
UNTS 331 (VCLT) Article 31. 
46 VCLT, Article 31(1). 
47 Ibid, Article 72. 
48 Ibid, Article 25(1). 
49 Ibid, Article 25(3). 
50 Ibid, Article 25(1).  
51 Ibid, Article 25(1); 26 ;36 ; 48(5), Preamble ¶ 6. 
52 ‘Memorandum from the General Counsel and Draft Report of the Executive Directors to Accompany the 
Convention’ (19 January 1965), in History of the ICSID Convention (1970), volume II-2, 956. 
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50. Accordingly, pursuant to Article 72, a State’s notice of withdrawal from the ICSID Convention 

does not affect its obligations under the Convention in a case in which it has given consent to 

the jurisdiction of the Centre before its notice of denunciation is received by ICSID. It is the 

unilateral consent of the State to ICSID jurisdiction – in this case by means of the BIT ‒ that 

is relevant under Article 72.53 

51. Thus, the continued validity of Tyrea’s consent to arbitration in this case is not dependent upon 

the application of Article 72. Nevertheless, Article 72 provides additional support for the 

proper assumption of jurisdiction by the Tribunal, as Tyrea’s unilateral offer of ICSID 

arbitration in the Treaty was made well before it denounced the Convention.54 

 

III. THE TRIBUNAL HAS JURISDICTION OVER THIS PARTICULAR MULTI - 

PARTY CLAIM (MPCs) 
 

 

52. Neither the ICSID Convention, nor the BITs provide a legal basis to the submission of the type 

of claims brought before the Tribunal. The task of the Tribunal, therefore, is to decide the 

essence of the contention between the parties i.e. the question whether a claim involving 

multiple Claimants as the one presented before the Tribunal can find its legal basis in the ICSID 

Convention, and the BITs, and whether it may be deemed to be covered by the Respondent’s 

consent to ICSID jurisdiction and thus to be within the competence of the Tribunal. 

53. Because they are not directly addressed in the letter of ICSID law, Tribunals have had to step 

in to develop the principles surrounding MPCs.55 There has been a rising body of case law on 

the subject which will be addressed in the Claimants’ arguments. 
 

A. ICSID Practice supports MPCs in the form of this case 

54. The Convention does not address the possibility of multi-party arbitration (MPA) in its 

provisions.  Article 44 nonetheless stipulates that where the Convention is silent on an issue, 

 
53 Procedural Order No. 2, page 62 at ¶ 11. 
54 Statement of Uncontested Facts, page 48 at ¶ 2. 
55 ICSID Arbitration Rules, rule 19. 
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the Tribunal shall decide.56 Therefore, the jurisdiction over MPAs depends largely on the 

Tribunal’s determinations. The Claimants aver that jurisdiction over MPAs is established 

practice within the ICSID system.  

55. About forty percent of claims submitted to ICSID are made up of multiple Claimants.57 Many 

of these claims have proceeded without objection on jurisdictional grounds.58 This inclines 

towards the conclusion that MPCs are neither novel nor an obstacle for the cases to proceed.59 

In recent years however, three seminal cases have arisen that have largely developed the 

principles surrounding Multi-Party Claims (MPCs).60 

56. The Tribunal in Ambiente Ufficio inferred the Respondent’s consent from, inter alia, the use of 

the words ‘investor’ and its plural form ‘investors’ interchangeably within the arbitral clause. 

Moreover, the Respondent state in this case also used the plural term ‘investments’ 

interchangeably. According to the Tribunal, this would mean the State Parties anticipated or 

foresaw the possibility of many Claimants instituting a single claim.61  

57. In the present BITs, the definition of ‘national’ and ‘investments’ in both treaties encompasses 

both the singular and the plural use of the terms.62 This points to an intention of the contracting 

States to allow for multiple Claimants in a dispute.  

 

 
56 Further reinforced by ICSID Arbitration Rules, rule 19. 
57 ICSID Secretariat, Proposals for Amendment of the ICSID Rules, Working Paper Volume 3, 2018, 833. 
58 A few of these include: Antoine Goetz et consorts v. République du Burundi, ICSID Case No. ARB/95/3, Award, 
10 February 1999; S.A., SLP, S.A. and Gemplus Industrial, S.A. de C.V. v United Mexican States, ICSID Case No. 
ARB(AF)/04/3, Award, 16 June 2010; Bayview Irrigation District and others v Mexico, ICSID Case No. 
ARB(AF)/05/1, Award, 19 June 2007. 
59 Ambiente Ufficio S.p.A. and others v Argentine Republic, ICSID Case No. ARB/08/9, Decision on Jurisdiction 
and Admissibility, 8 February 2013, at ¶ 138. 
60 Giovanni Alemanni and Others v The Argentine Republic, ICSID Case No. ARB/07/8, Decision on Jurisdiction 
and Admissibility, 17 November 2014; Ibid (n 59); Abaclat and Others v Argentine Republic, ICSID Case No. 
ARB/07/5, Decision on Jurisdiction and Admissibility, 4 August 2011. 
61  
62 Tyrea-Novanda and Tyrea-Kitoa BITs, Article 1. 
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B. There is a direct link between the Claimants that permit them to institute an MPC despite 

multiple BITs  

58. According to Ambiente Ufficio, it is not crucial for Claimants instituting an MPC to have a 

contractual link between them. Although this was the case in some disputes63, the Ambiente 

Tribunal emphasized that the claim must simply be a treaty claim.64 

59. The Ambiente Tribunal further highlighted three factors to determine if the treaty claims 

between the Claimants are of a sufficient link. These factors are that the Claimants must bring 

their claim on the same provisions of the BIT and Convention, they must be complaining about 

the same illegality and they must make identical prayers of relief.65 

60. In the matter of Noble Energy v Ecuador, the Tribunal noted the practice of ICSID Tribunals 

to hear MPCs that are connected based on certain factors such as analogous facts, the same 

overall economic transaction, and the same measures and relief sought. 66 

61. It is submitted that the Claimants in their RFA are all claiming based on Articles 3.1 and 6 of 

the respective BITs. All three Claimants’ breaches concern, in general, expropriation and 

breach of the Fair and Equitable (FET) Standard.67 Hence, they would fulfil the factors in 

Ambiente. 

62. In addition, the Claimants base their complaints according to identical facts.68 The economic 

transaction is also similar as they are social media companies. Hence, they would fulfil the 

factors in Noble Energy. It is on this basis that the Claimants submit that there is a direct link 

between them. 

63. The Claimants submit that the nature of investments can be brought under an MPC. In its 

submission, it adopts the rationale of Alemanni. The Tribunal diverted from the previous 

approach in Ambiente Ufficio which focused on ‘lexicographical literalism’ by focusing on the 

plural or singular form of the term. It based this interpretation from the ‘good faith’ principle 

in the VCLT69 which paid due regard not only to the ordinary meaning but the context as well.70 

 
63 Oko Pankki Oyj, VTB Bank (Deutschland) AG and Sampo Bank Plc v The Republic of Estonia, ICSID Case No. 
ARB/04/6, Award, 19 November 2007. 
64 Ibid, at ¶ 155. 
65 Ibid, at ¶ 161. 
66 Noble Energy, Inc. and Machalapower Cia. Ltda. v The Republic of Ecuador and Consejo Nacional de 
Electricidad, ICSID Case No. ARB/05/12, Decision on Jurisdiction, 5 March 2008, at ¶ 192. 
67 Statement of Uncontested Facts, page 6 ¶ 18. 
68 Statement of Uncontested Facts, page 2 -14. 
69 VCLT, Article 31. 
70 Ibid (n 59), at ¶ 270. 
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IV. THE RESPONDENT HAS BREACHED THE FAIR AND EQUITABLE 

TREATMENT STANDARD UNDER ARTICLE 3(1) OF THE BITS 
 

 

64. Article 3(1) of the BITs stipulates: 

“Each Contracting Party shall ensure fair and equitable treatment to the investments of 
nationals of the other Contracting Party and shall not impair, by unreasonable or discriminatory 
measures, the operation, management, maintenance, use, enjoyment or disposal thereof by 
those nationals.” 71 

65. Proper interpretation will hence be arrived at by interpreting the terms according to their 

ordinary meaning and in light of their context.72 To determine a breach of the BITs, a factual 

analysis will be conducted by the Tribunal into the host State’s legal system, social, economic 

and business environment.73 

66. This non-impairment clause prohibits a State from enacting measures that are either 

unreasonable or discriminatory. In light of this, the Claimants submit that: Tyrea’s sudden 

reduction of the deadline for compliance was unreasonable (A); and alternatively, was 

discriminatory (B). 
 

A. Tyrea’s sudden reduction of deadline for compliance was unreasonable 

67. BITs may, in their non-impairment clauses, prohibit ‘unreasonable’ or ‘arbitrary’ measures. 

These terms have been interpreted similarly, thus constituting similar meanings.74 According 

to Black’s Law Dictionary, arbitrary or unreasonable measures are taken to mean ‘an action 

that is not supported by fair, solid, and substantial cause, and without reason given’.75 The 

ICSID Tribunal in Lauder defined unreasonable measures in ordinary terms to mean those 

State measures that are not based on the law but rather on prejudicial or discretionary 

grounds.76  

 
71 Tyrea-Novanda BIT; Tyrea-Kitoa BIT, Article 3. 
72 VCLT, Article 31(1), 
73 Total S.A. v The Argentine Republic, ICSID Case No. ARB/04/01, Decision on Liability, 27 December 2010, at ¶ 
111. 
74 Rudolf Dolzer and Christoph Schreuer, Principles of International Investment Law (OUP 2008) 173. 
75 Black’s Law Dictionary, 6th ed. 
76 Ronald S. Lauder v The Czech Republic, UNCITRAL Rules, Partial Award, 3 September 2001, ¶232. 
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68. The Claimants submit that the State’s reduction of the term of compliance from 60 days to 45 

days through Presidential Decree No. 0578/201-D77 as well as the consequent blocking of the 

Claimants’ websites qualified as unreasonable conduct. The reasons for this are three-fold: It 

violated the Claimants’ legitimate expectations (i); It did not abide by due process 

requirements (ii); The actions undertaken by the Respondent were disproportionate to the 

alleged public purpose being served (iii). 

 

i. The Respondent violated the Claimants’ legitimate expectations by reducing the term of 

compliance. 

69. The protection of an investor’s legitimate expectations in a host State is founded upon the 

international legal principle of good faith,78 since the basis of a party’s confidence in the other 

to uphold their commitments.79  Good faith is a concept that means an absence of deceit as 

well upholding loyalty and intent to maintain the equilibrium between the reciprocal 

performance of parties to an investment instrument.80 Such protected expectations can arise 

through legislation.81 According to LG&E, a host State’s behaviour must be consistent and 

transparent, otherwise free of ambiguity, which would involve a host State’s obligation to 

maintain a stable and predictable legal framework.82  

70. Preambles have been construed as a basis for such expectations.83 The preambles to the Tyrea-

Novanda and Tyrea-Kitoa BITs refer to the host State’s obligation to create favourable 

conditions for investments.84  This can be interpreted as incorporating some obligation on the 

part of the Respondent State to maintain a level of legal stability for the promotion of 

investments. Hence, this introduces a treaty basis for the Claimants’ legitimate expectations. 

 
77 Statement of Uncontested Facts, page 10; page 52 at ¶ 19. 
78 Tecnicas Medioambientales Tecmed S.A. v United Mexican States, ICSID Case No. ARB (AF)/00/2, Award, 29 
May 2003, at ¶ 154. 
79 Inceysa Vallisoletana S.L. v Republic of El Salvador, ICSID Case No. ARB/03/26, Award, 2 August 2006, at ¶ 
232. 
80 Ibid (n 79), at ¶ 231. 
81 Maria Fulvio, Fair and Equitable Treatment and the Fabric of General Principles (Asser Press 2018) 86. 
82 LG&E Energy Corp., LG&E Capital Corp., and LG&E International, Inc. v Argentine Republic, ICSID Case No. 
ARB/02/1, Award, 3 October 2006, at ¶ 131. 
83 Joseph Charles Lemire v Ukraine, ICSID Case No. ARB/06/18, Decision on Jurisdiction and Liability, 14 January 
2010, at ¶ 264. 
84 Statement of Uncontested Facts, page 54, 59. 
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71. Even in the absence of specific commitments given by state officials to the investors, 

expectations can arise from the object and purpose of legislation which the investors relied 

upon.85 The Tribunal in El Paso highlighted two types of commitments: those specific to their 

addressee and those specific regarding their object and purpose.86 When a State enacts 

legislation specifically aimed at inducing investors to invest in the economy and the investors 

act in reliance of that inducement then it may give rise to a claim of legitimate expectations.87  

A sudden change of these laws can lead to a determination that the FET standard has been 

breached.88  

72. The Claimants had exercised a level of prudence before investing in Tyrea. This is captured in 

Mr. Anderson’s statement that explicitly refers to the fact that the three Claimants approached 

Tyrean ambassadors in their respective home states so as to better understand the investment 

climate in Tyrea.89 The Claimants were evidently seeking a guarantee that the environment at 

the time of investment would be favourable to them. 

73. The Respondent enacted the 2013 Media Law with the purpose of liberalising the internet and 

loosening control over the media and the press.90 This legislation was enacted against the 

background of a liberalizing state, a factor that induced the Claimants to begin operations in 

the Respondent state.91 According to SpeakUp, the enactment of media regulation was the 

specific factor that influenced their decision to invest in the Respondent State.92 

74. The Claimants submit that the Respondent’s sudden reduction of deadlines of the deadlines of 

compliance to 45 days created an uncertain situation without the requisite level of transparency 

from the Respondent.93 There was no indication of the Respondent’s intent to reduce the 

amount of time; in fact the Respondent’s conduct during this period favoured the conclusion 

that they understood the need for ample time to comply. SpeakUp sought audience with 

 
85 9REN Holding S.a.r.l v Kingdom of Spain, ICSID Case No. ARB/15/15, Award, 31 May 2019, at ¶ 295. 
86 El Paso Energy International Company v The Argentine Republic, ICSID Case No. ARB/03/15, Award, 31 
October 2011, at ¶ 375. 
87 Glamis Gold Ltd. v United States, UNCITRAL Rules, Award, 8 June 2009, at ¶ 22. 
88 Enron Corporation and Ponderosa Assets, L.P. v Argentine Republic, ICSID Case No. ARB/01/3, Award, 22 May 
2007, at ¶ 267; Suez, Sociedad General de Aguas de Barcelona, S.A.and Vivendi Universal, S.A. v Argentine 
Republic, ICSID Case No. ARB/03/19, Decision on Liability, 30 July 2010, at ¶ 227.  
89 Statement of Uncontested Facts, page 48 ¶3.  
90 Statement of Uncontested Facts, page 48 ¶3. 
91 Statement of Uncontested Facts, page 49 ¶6. 
92 Statement of Uncontested Facts, page 13 ¶4. 
93 Statement of Uncontested Facts, page 52 ¶19. 
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government officials to discuss the aptness of the deadline, to which the Minister admitted 

importance of allowing sufficient time algorithm testing.94 

75. The Claimants also submit that the amendment to the Media Law and its requirement of 

providing the Respondent access to personal ID details in particular went against the Media 

Law’s purpose of loosening State control over the press.95 This factor was important to 

SpeakUp in particular, whose platform hinged heavily upon the promotion of free speech and 

the press as a member of the International Free Journalism League.96  

76. All these legislative changes were drastic and prejudiced the Claimants’ investments heavily. 

Where there was once an environment of relative legal stability and a willingness to 

collaborate, this changed to an uncertain investment climate that is subject to the whims of the 

Respondent. As a result of these unexpected changes the Claimants were unable to develop 

their algorithms in good time, leading to their websites being blocked.97 
 

ii. The Respondent disregarded due process through the sudden reduction of deadlines for 

compliance  

77. Due process requires a level of fairness in administrative actions. Hence, administrative organs 

can also deny an investor justice.98 This meaning has been interpreted to require compliance 

with procedural requirements. In Alex Genin, unreasonable measures were connected with inter 

alia a wilful disregard of due process.99 This has been reiterated in the Waste Management 

case.100 

78. This requirement may be even more important if the intended measures risks a heavy sanction 

against the Claimants.101 Due process was also found absent in cases where the Claimants were 

not afforded an opportunity to defend their position before government authorities prior to the 

measure’s enactment.102 

 
94 Statement of Uncontested Facts, page 52 ¶18. 
95 Statement of Uncontested Facts, page 48 ¶3. 
96 Statement of Uncontested Facts, page 51 ¶17. 
97 Statement of Uncontested Facts, page 52 ¶21.  
98 Rumeli Telekom A.S. et al. v Kazakhstan, ICSID Case No. ARB/05/16, Award, 29 July 2008, at ¶ 623. 
99Alex Genin, Eastern Credit Limited, Inc. and A.S. Baltoil v The Republic of Estonia, ICSID Case No. ARB/99/2, 
Award, 25 June 2001, ¶358. 
100 Waste Management, Inc. v United Mexican States ("Number 2"), ICSID Case No. ARB(AF)/00/3, Award, 30 
April 2004, at ¶ 98. 
101Ibid (n 21), ¶ 198-99. 
102 Ibid (n 78), at ¶ 91. 
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79. The Claimants submit that the Presidential Decree that had the effect of reducing the term of 

compliance from an initial 60 days to 45 days,103 was unreasonable as it disregarded the 

Claimants’ due process guarantees. 

80. This is highlighted in the Claimants’ Request for Arbitration (RFA), as the Respondent reduced 

the deadline without giving the Claimants prior notice.104 This is particularly grievous as the 

measure contemplated by the Decree amounted to the blocking of the Claimants’ websites, a 

measure that would be seriously averse to their investments. 

 

iii. The blocking of the Claimants’ websites amounted to a disproportionate measure 

81. The Tribunal in MTD Equity highlighted proportionality as a requirement for FET.105 In Azurix 

the proportionality of the state’s measure relied upon the fact that the Claimant’s investment 

was not excessively damaged in relation to other similar investments.106   

82. In determining proportionality, a Tribunal will first look into the suitability and necessity of 

the state’s measure. Suitability analyses the extent to which a state measure can be deemed 

legitimate in response to a certain purpose.107 Necessity looks at whether the chosen measures, 

out of all other possible alternatives, is the least intrusive to the public interest.108  

83. An analysis of proportionality can be carried out within the context of a state’s international 

obligations under conventions. In S.D. Myers, the Tribunal found the state’s restriction in 

conformance with its obligations under the Basle Convention. However, the measures failed 

the necessity test since they were not the least restrictive means of limitation.109 

84. The International Covenant on Civil and Political Rights (ICCPR) protects the freedom of 

expression. In detail, this is the freedom to seek, receive and impart information through any 

medium. 110 This right is not absolute; even so limitation of this right must be through a 

legitimate manner vide a conjunctive three-part test. First, the measure must be provided by 

 
103 Statement of Uncontested Facts, page 52 at ¶ 19. 
104 Request for Arbitration, page 4 at ¶ 11. 
105 MTD Equity Sdn. Bhd. and MTD Chile S.A. v Republic of Chile, ICSID Case No. ARB/01/7, Award, 25 May 
2004, at ¶ 109. 
106 Azurix Corp. v The Argentine Republic, ICSID Case No. ARB/01/12, Award, 14 July 2006, at ¶ 294. 
107 Bücheler G Proportionality in Investor-State Arbitration, Oxford University Press, Oxford, 2015, 37. 
108 Jans J, ‘Proportionality Revisited’ 27(3) Legal Issue of Economic Integration, 2000, 240. 
109 S.D. Myers, Inc. v Government of Canada, UNCITRAL Rules, Partial Award, 30 November 2000, at ¶ 255. 
110 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March 
1976) 999 UNTS 171 (ICCPR) Article 19(2). 
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law. Second, the measure must be directly related to a legitimate aim. Third, the 

implementation of the measure must be necessary and proportionate to the aim sought. 111 

85. The Claimants investment consists of three social media companies of wide popularity in the 

Respondent state.112 These websites act as a medium for the expression of various ideas, a right 

protected by the ICCPR. As a signatory,113 Tyrea must respect the Convention’s rights.  

86. In the context of social media, any restrictions on expression rights must be consistent with 

this three-part test. It has been recommended that the necessity of ban impositions must be 

justified by the state and that generic bans –as opposed to content specific bans- would 

constitute a disproportionate measure.114  

87. In response to the worsening domestic situation, the Respondent enacted the amended Media 

Law and the Presidential Decrees in an effort to restore public order.115 Article 117 of the 

Tyrean Penal Code stipulates the penalties for non-compliance with the amended Media 

Law.116 The Claimants submit that the Respondent effectively instituted a permanent blocking 

of their websites and this constituted an overly restrictive measure. 

88. After their websites were blocked, the Claimants sought assurances from the Respondent that 

compliance would thereafter lift the ordinance. These attempts were ignored by the 

Respondent, forcing the Claimants to halt further developments.117 All this time, the websites 

remained blocked until the Claimants later shut down their operations in Tyrea.118 

89. If a blocking were necessary, then a time-bound or temporary blocking would have sufficed. 

The blocking should not have been a generic ban that inhibited the operation of the three 

websites. This would have allowed the Claimants’ additional time to comply with the 

Respondent’s legal requirements.  

90. Furthermore, the Respondent’s requirement for social media sites to provide access to users’ 

personal information constitutes a disproportionate limitation on the freedom of expression. 

 
111 ICCPR, Article 19(3). 
112 Statement of Uncontested Facts, page 50 at ¶ 10. 
113 Procedural Order No 2, page 62 at ¶ 10. 
114 Report of the Special Rapporteur on the promotion and protection of the right to freedom of opinion and 
expression, 2011 UN Doc A/66/290 ¶ 39. 
115 Statement of Uncontested Facts, page 51 at ¶ 15 
116 Statement of Uncontested Facts, page 9. 
117 Procedural Order No 2, page 61 at ¶ 4 
118 Procedural Order No 2, page 63 at ¶ 12. 



18 
 

Anonymity of users is an integral component of expression rights.119 Even though a limitation 

was necessary, this could have been restricted to particular circumstances, just as Speak Up 

had sought to negotiate.120  

B. The Respondent’s blocking of the Claimants’ websites was discriminatory  

91. In MTD Equity, the ICSID Tribunal defined ‘fair’ and ‘equitable’ in their ordinary terms to 

mean ‘just’, ‘even handed’, ‘unbiased’, ‘legitimate’.121  The requirement of unbiased conduct 

references an aspect of non-discrimination on the part of the Respondent state.  

92. Discrimination in relation to a FET violation does not need to be on the basis of the investor’s 

foreign nationality and can be de jure or de facto.122 The Saluka decision, interpreting article 3 

(1) of the Czech-Netherlands BIT,123 defined discrimination through a three-part test was taken 

to mean similar cases treated differently without reasonable justification.124 

93. In determining discrimination, a Tribunal will begin by looking at a narrow circle of 

comparators such as the same line of business. If there is already discriminatory treatment 

based on this narrow circle then discrimination will be concluded.125 Therefore, in Nycomb, 

where all the comparators were power generating plants in the Respondent state, the Tribunal 

made clear that these companies were in a comparable situation as they were in the same sector, 

under the same regulations. On this basis, discrimination occurred based on differential 

treatment.126 

94. Based on the Saluka test, the Claimants submit that the manner of blocking the Claimants’ 

website in application of the Presidential Decree was discriminatory. This is because the 

Claimants’ websites vis-à-vis Wink and TruthSeeker were treated in an unreasonably 

differential manner. All comparators were in a similar situation as they were  

i.) all social media networks operating in Tyrea,  

ii.) used as a platform by the extremists, and 

 
119 David Kaye, Report of the Special Rapporteur on the promotion and protection of the right to freedom of opinion 
and expression, Para 31 
120 Statement of Uncontested Facts, page 52 at ¶ 17. 
121 Ibid (n 105), at ¶ 113. 
122 UNCTAD, Fair and Equitable Treatment, 2012, 82. 
123 Agreement on encouragement and reciprocal protection of investments between the Kingdom of the Netherlands 
and the Czech and Slovak Federal Republic (Czech Republic-Netherlands) 29 April 1991. 
124 Saluka Investments B.V. v The Czech Republic, UNCITRAL Rules, Partial Award, 17 March 2006, at ¶ 313. 
125 Christoph Schreuer, ‘Protection against Arbitrary or Discriminatory Measures’ in Roger Alford and Catherine 
Rodgers (eds), The Future of Investment Arbitration (OUP 2009) 196. 
126 Nykomb Synergetics Technology Holding AB v The Republic of Latvia, SCC Award, 16 December 2003, §4.32. 
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iii.) regulated by the Media Law and Article 117 of the Tyrean Penal Code.127  

95. The Claimants’ websites, however, were blocked while the other two were not. The Claimants 

aver that the reason advanced by the Respondent –popularity of the Claimants’ websites and 

legal non-compliance- was not a reasonable justification thus amounting to a discriminatory 

measure. In the case of Wink, the Respondent averred that the spam messages characteristic of 

its website were out of the algorithm’s reach.128 This amounted to an allowance by the 

Respondent on the inefficiencies of Wink’s algorithm, an allowance that did not extend to the 

Claimants, even though they had a legitimate reason for failing to comply: the nuances of the 

Tyrean language, which the Claimants worked tirelessly to improve.129  

96. For TruthSeeker, the Respondent did not provide a reason, although generally it was attributed 

to the website’s lack of popularity.130 The Claimants submit that this was not a sufficient reason 

based on the law. Article 51 bis does not provide for popularity as a ground for exemption. 

TruthSeeker, like the Claimants, was a medium for hate speech and misinformation.131 

Therefore, if they did not implement the legal requirements then they ought to have been 

penalized. 

97. Even though the Respondent may aver that the blocking was according to the law, the de facto 

effect of its implementation was more burdensome to the Claimants in relation to the domestic 

websites Wink and TruthSeeker. The implementation was therefore discriminatory towards the 

Claimants. In sum, the Tribunal should find that the Respondent’s measures breached the FET 

standard as they were unreasonable and discriminatory. 
 

V. THE BLOCKING OF THE CLAIMANTS’ WEBSITES CONSTITUTED AN 

EXPROPRIATION CONTRARY TO ARTICLE 6 OF THE BITS 
 

 

98. Article 6 of the BITs constitutes the general expropriation clause. It prohibits State parties from 

taking any measures that deprive, directly or indirectly, foreign nationals of their investments. 

 
127 Record of Facts, pages 8 and 9. 
128 Statement of Uncontested Facts, page 53, at ¶ 22. 
129 Statement of Uncontested Facts, page 52, at ¶ 19. 
130 Statement of Uncontested Facts, page 53, at ¶ 22. 
131 Statement of Uncontested Facts, page 53, at ¶ 22. 
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The exceptions to this prohibition is a conjunctive four-part test: the measures must be for the 

public interest, according to due process, non-discriminatory and accompanied by 

compensation.132 

99. The definition of ‘investments’ in the BITs is particularly wide; encompassing every kind of 

asset including title to assets having an economic value.133 The Claimants had such title to the 

websites that they were operating which had economic value as they generated ad- based 

revenues.134 

100. Hence the Tribunal must first seek to establish the existence of an expropriation, whether 

direct or indirect. Only then can it proceed to determine if it lawful or unlawful. This approach 

has been supported in the cases of Parkerings135 and Fireman’s Fund.136 In light of this, the 

Claimants submit that: the Respondent’s measures amounted to indirect expropriation (A); 

and that it was an unlawful expropriation (B). 

 

A. The blocking was an indirect expropriation 

101. Deprivation or expropriation of an investor’s investments can either be direct or indirect. 

Direct deprivation involves open seizure or transfer of title from the investor to the State.  

102. Indirect expropriation, on the other hand, may not involve transfer of title but is the adverse 

effect of a State measure that prevents an investor from utilizing the investment in a meaningful 

way.137 

103. There are various tests to determine the expropriatory effect of a State measure. These are: 

the effects of the measure (i) and; the interference with investment-backed expectations (ii). 

 

 
132 Tyrea-Novanda BIT; Tyrea-Kitoa BIT, Article 6. 
133 Tyrea-Novanda BIT; Tyrea-Kitoa BIT, Article 1. 
134 Statement of Uncontested Facts, page 5 at ¶ 14. 
135 Parkerings-Compagniet AS v Republic of Lithuania, ICSID Case No. ARB/05/8, Award, 11 September 2007, at ¶ 
442. 
136 Fireman's Fund Insurance Company v The United Mexican States, ICSID Case No. ARB(AF)/02/1, Award, 17 
July 2006, at ¶ 174. 
137 Louis Sohn and R Baxter, ‘Responsibility of States for Injuries to the Economic Interests of Aliens’ (1961) 55 
American Journal of International Law 545, 553. 
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i. The effects on the Claimants’ investments were severe  

104. Indirect expropriation can be established through analysing the consequences of the state 

measure rather than the intent of the state to expropriate.138 The Tribunal in Tecmed qualified 

indirect expropriation as state measures that radically deprive the investor of the economic use 

and benefits of their investments.139 Other Tribunals have qualified expropriation on the 

effective neutralization of the investment.140  

105. The deprivation of the investment must be severe or substantial. According to the Tribunal 

in Telenor, a state measure must interfere with the investor’s rights to a degree that deprives 

the investor of the economic value, use or enjoyment of their investments.141 Hence, a loss of 

investment value would be an indicator of deprivation. As stated by the Tribunal in Tokio 

Tokelés, a diminution of 95% of the investment’s value would be sufficient to determine 

expropriation. 142 

106. Even though the Respondent may aver that their measures were a legitimate exercise of 

regulatory powers, this power is not absolute. The Tribunal must nonetheless be satisfied that 

the measures did not substantially deprive the investor of the benefits of their investment.143  

107. An investor’s mere ownership of the investment after an expropriatory measure is not 

enough to exclude a finding that it has been expropriated. According to Middle East Cement 

Shipping, an indirect expropriation still exists even when the investor retains nominal 

ownership of the rights being in the investment. 144 

108. The Claimants submit that the Respondent’s measures substantially deprived them of the 

use and benefit of their investments. FriendsLook, SpeakUp and Whistler were all highly 

successful enterprises both within and outside Tyrea.145 The Claimant’s revenue stream comes 

from their sites’ cost per thousand impressions (CPM) and payments for ad and promotional 

 
138 Reisman W and Sloane R, ‘Indirect expropriation and its valuation in the BIT generation’ 74(115) British 
Yearbook of International Law, 2003, 121. 
139 Ibid (n 78), at ¶ 115. 
140 CME Czech Republic B.V. v The Czech Republic, UNCITRAL Rules, Partial Award, 13 September 2001, at ¶ 
150. 
141 Telenor Mobile Communications A.S. v The Republic of Hungary, ICSID Case No. ARB/04/15, Award, 13 
September 2006, at ¶ 70. 
142 Tokios Tokelés v Ukraine, ICSID Case No. ARB/02/18, Award, 26 July 2007, at ¶ 120.  
143 Ibid (n 88), at ¶ 140. 
144 Middle East Cement Shipping and Handling Co. S.A. v Arab Republic of Egypt, ICSID Case No. ARB/99/6, 
Award, 12 April 2002, at ¶ 108. 
145 Statement of Uncontested Facts, page 50 at ¶ 10. 
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content.146 To deny Tyreans access to their sites would mean a significant reduction in web 

traffic and in turn revenues. This being the source of economic value meant that the benefits 

of the investment were taken away from the Claimants.  

109. The Claimants are aware that even after the blocking of the websites some Tyrean users 

were still able to access the websites through Virtual Private Networks (VPNs).147 However, 

this was a very limited number of users that effectively reduced the generation of revenues to 

miniscule amount. The reduction of persons able to access their sites still severely limits the 

revenue streams. Therefore, there was still a severe limiting of value. The ensuing result is that 

it left the Claimants’ companies with assets but without business.148 

110. Additionally, the effects of these measures were permanent. While the Claimants sought 

assurances from the Respondent in vain, their websites remained blocked. This continued well 

into the Claimants’ decision to halt operations in the Respondent state a month later.149 

 

ii. The Claimants’ legitimate expectations were violated 

111. The Claimants submit that the manner in which the Claimants’ websites were blocked 

vitiated their legitimate expectations and thus constitutes a ground to establish an 

expropriation. This is because it violated their reasonably-to-be expected economic benefit 

from their investments.  

112. In Metaclad, the Tribunal found an expropriation because the Respondent violated their 

initial guarantee of the Claimant’s ability to operate a landfill. This initial guarantee created an 

expectation for the Claimant that they had the right to operate their investment.150 

113. The Respondent, through government representations and the enactment of the Media Law 

created the expectation that the Claimants’ investment would operate in an environment 

promoting the liberalizing of the media. For the Respondent to revert to outright blocking of 

the Claimants’ platforms unreasonably would be a violation of these expectations. Therefore, 

this can be ground in determining an indirect expropriation. 

 
146 Request for Arbitration page 5 at ¶ 14. 
147 Procedural No. 2, page 63 at ¶ 14. 
148 CME v Czech Republic (n 139), at ¶ 591. 
149 Procedural Order No. 2, page 63 ¶ 12. 
150 Metalclad Corporation v The United Mexican States, ICSID Case No. ARB(AF)/97/1, Award, 30 August 2000, 
at  ¶104-07. 
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B. The Respondent’s measure failed to meet the requirements for a lawful expropriation 
 

114. The BITs stipulates that for an expropriation to be lawful, certain conditions must be met 

in the conjunctive. These requirements are: due process (i); non-discrimination (ii) and; 

payment of just prompt and adequate compensation (iii).151 

115. In ADC, public interest was defined as “some genuine interest of the public.”152 The 

Claimants aver that even if the Respondent argues that the measures were in the public interest, 

this is still insufficient to establish a lawful expropriation. All the remaining factors must be 

satisfied as well. 

 

i. The Respondent’s measures were not in accordance with due process 

116. Even outside the BITs provisions, due process is recognized as an integral requirement 

before expropriatory measures are undertaken. In ADC, the elements of due process were 

highlighted as reasonable advance notice, access to fair hearing and an unbiased adjudicator to 

assess the actions in dispute.153 In Middle East Cement Shipping, the absence of a written 

communication to the Claimants before seizure of their ship was found to constitute a violation 

of the due process of law and as a result the FET standard.154  

117. The Claimants were not accorded the due process requirements prior to the blocking of 

their websites. There was no formal notice communicated to them. 155 Neither is there any 

indication that they were given a chance at a fair hearing before an impartial adjudicator. This 

absence is in violation of the due process standard. 

 

 
151 Tyrea-Novanda BIT; Tyrea-Kitoa BIT, Article 6. 
152 ADC Affiliate Limited and ADC & ADMC Management Limited v The Republic of Hungary, ICSID Case No. 
ARB/03/16, Award, 2 October 2006, at ¶ 432. 
153 Ibid (n 151), at ¶ 435. 
154 Ibid (n 143), at ¶ 143.  
155 Statement of Uncontested Facts, page 4 at ¶ 11. 
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ii. The Respondent’s measures were de facto discriminatory 

118. Discrimination can exist outside the State’s intent to discriminate against foreign nationals. 

The Tribunal can infer de facto discrimination from the effect of the State’s measures; whether 

or not those measures were targeted specifically at foreign investors.156 

119. The blocking of the Claimants had such discriminatory effect in relation to the handling of 

Wink and TruthSeeker. All three websites were also being used by the radicalisms as platforms 

for hate speech.157 However, the Respondents did not bother to offer any reason why 

TruthSeeker was not blocked. In the case of Wink, it was attributed to the spam messages being 

out of reach even though their algorithms were found to be inefficient. These measures led to 

speculation as to why TruthSeeker was not blocked, the general public consensus being that 

the Respondent did not wish to terminate its own creation.158  

 

iii. The Claimants were not compensated in accordance with the BITs 

120. According to the BITs, the payment of compensation must be in accordance with the 

genuine value of the affected investments.159 Genuine value has been termed as similar to fair 

market value.160 This means an amount that a willing buyer would normally pay to a willing 

seller after taking account the nature of the investment, the circumstances in which it would 

operate in the future and its specific characteristics.161 

121. The Claimants submit that no compensation of whatever value has since been issued for 

the loss suffered. This absence alone renders the expropriation unlawful, therefore 

compensation for an unlawful expropriation is due to the Claimants. 

 

 
156 Eastern Sugar B.V. (Netherlands) v The Czech Republic, SCC Case No. 088/2004, Partial Award, 27 March 
2007, at ¶ 338. 
157 Statement of Uncontested Facts, page 50 ¶ 13. 
158 Statement of Uncontested Facts, page 53 ¶ 22. 
159 Tyrea-Novanda BIT; Tyrea- Kitoa BIT, Article 6(c). 
160 Irmgard Marboe, Damages in Investor State Arbitration: Current Issues and Challenges (Koninklijke Brill NV 
2018) 23. 
161 Article IV.5, World Bank Guidelines on the Treatment of Foreign Direct Investment, 1992.  
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VI. THE COMPENSATION REQUESTED BY THE CLAIMANTS IS NOT 

SPECULATIVE AND THE APPROPRIATE METHOD OF 

QUANTIFICATION OF DAMAGES IS THE DISCOUNTED CASH FLOW 

METHOD 
 

 

122. The BITs require compensation where an expropriation has occurred be it lawful or 

unlawful. In light of this, the Claimant makes the following submissions, that; the standard of 

compensation is full reparation because the expropriation was unlawful (A); the compensable 

losses are inclusive of direct damages, lost profits and lost opportunity for market expansion 

(B); and the appropriate method for quantification of damages is the Discounted Cash Flow 

method (C) 

A. The standard of compensation for the unlawful expropriation is full reparation 

123. The standard of compensation provided in Article 6(c) of the BITs is applicable to lawful 

expropriations but is silent on unlawful expropriations.162 This is because the BIT provides for 

compensation as an outcome of an expropriation that has met all other conditions. It does not 

envision a situation where the expropriation disregards either of the requirements set out. This 

means that there exists a primary duty to provide just compensation for a lawful expropriation 

which differs from a secondary duty to compensate for an unlawful expropriation.163 The 

primary duty is guided by the BIT while the secondary duty must look to customary 

international law to arrive at the suitable standard of compensation.164 

124. Looking to customary international law, the Chorzow Factory dictum on full reparation is 

of guidance. It is a well-established rule in investor state disputes despite having origins in 

state-state disputes.165 Its applicable in investor state disputes in cases of unlawful 

expropriation as seen when the ICSID Tribunal in Vestey Group came to the conclusion that 

the relevant BIT only provided for compensation where expropriation was lawful, thus the 

 
162 Tyrea-Novanda and Tyrea-Kitoa BITs, Article 6(c). 
163 Khachvani D, ‘Compensation for unlawful expropriation: Targeting the illegality’ 32 ICSID Review 2, 2017, 388-
89. 
164 Ibid (n 163). 
165 Ibid (n 149), at ¶ 118-19. 
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standard of compensation for an unlawful expropriation was full reparation.166 Similarly, the 

ICSID Tribunals in ADC and Burlington came to the same conclusion where the BIT was silent 

on the standard of compensation for unlawful expropriations.167 The silence is reflected in the 

Tyrea-Novanda and Tyrea-Kitoa BITs. 

125. Full reparation refers to reparation that, as far as possible, wipes out all consequences of 

the illegal act and restores the situation which would have existed but for the occurrence of the 

illegal act.168 It is inclusive of loss of profits in so far as they are financially assessable.169 The 

standard is commonplace in state-state disputes as it is set out in the ILC Draft articles on state 

responsibility for wrongful acts.170 However, this obligation of compensation amounting to full 

reparation is applicable to investor-state disputes as a lex generalis where the lex specialis, 

which is the BIT, is silent.171 

126. The blocking of the Claimants websites amounted to an unlawful expropriation because it 

failed to satisfy 3 of the requirements set out in Article 6. These are; that the blocking was not 

in accordance with due process, it amounted to de facto discrimination, and no compensation 

was paid. As a result, the Claimant submits that the Tribunal should award compensation 

equivalent to full reparation, that is, compensation that fully eliminates the economic 

consequences of Tyrea’s unlawful acts.  

127. While the Claimant recognises that this compensation should reflect the Fair Market Value 

(FMV) of its lost investment, it emphasizes that what matters when compensating an unlawful 

expropriation is what the investor has lost as a result of the State’s unlawful conduct. Such loss 

is inclusive of lost profits and lost opportunities in the present case. For these reasons, the 

Claimant submits that the standard of compensation is full reparation. 

 
166 Vestey Group Ltd v Bolivarian Republic of Venezuela, ICSID Case No. ARB/06/4, Award, 15 April 2016, at ¶ 
326-31. 
167 ADC v Hungary (n 151), at ¶ 497; Burlington Resources Inc. v Republic of Ecuador, ICSID Case No. ARB/08/5, 
Decision on Reconsideration and Award, 7 February 2017, at ¶ 160. 
168 Ibid (n 139), at ¶ 497. 
169 Rusoro Mining Ltd. v Bolivarian Republic of Venezuela, ICSID Case No. ARB(AF)/12/5, Award, 22 August 
2016, at ¶ 647. 
170Article 36, Draft articles on state responsibility for internationally wrongful acts, ILC 53rd Report, 2001, UN 
Doc A/56/10. 
171 Ibid (n 151), at ¶ 483.  
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B. The compensable losses are inclusive of direct damages, lost profits and lost opportunities 

for expansion 

128. Applying the relevant standard of compensation, the Claimant is entitled to full reparation 

for the losses resulting from Tyrea’s unlawful expropriation of its investment. The claims are 

in three categories of losses: Direct damages, lost profits for 2018 (i) and the lost opportunity 

for market expansion into Larnacia and Alcadia (ii). Both the Respondent’s and Claimants’ 

expert witnesses agree as to direct damages being compensable as well as the amount arrived 

at for this head of compensation. These damages refer to expenses born by the Claimants in 

setting up local branches in Tyrea in 2015.172 What is in contention is the claim for lost profits 

and lost opportunity. 

i. Lost profits for 2018 

129. A quantification of damages should be based on a comparison of the two situations, the 

current situation and a hypothetical situation in which the expropriation had not occurred.173 

The compensation awarded should place the Claimant in this hypothetical situation therefore 

eradicating the consequences of the expropriation.174 This is the justification for the inclusion 

of lost profits which are calculated starting from the date of expropriation. 

130. For a going concern, lost profits are based on an estimation of future profits founded on a 

history of profitability.175 A going concern is defined as an enterprise with income-producing 

assets that has been in operation for a sufficient period of time to generate data that can be used 

to calculate future profits and which would have, in all probability, continued operating but for 

the occurrence of the illegal act.176  

131. Proof of the ability to generate profits into the future should be based on a period of 

operation that is sufficient to establish a track record of profitability.177 The requisite period of 

 
172 Statement of Uncontested Facts, page 49 at ¶ 6. 
173 Thomas Wälde and Borzu Sabahi, ‘Compensation, Damages, and Valuation’ in Peter Muchlinski, Federico 
Ortino, and Christoph Schreuer (eds), The Oxford Handbook of International Investment Law, (2nd edn, OUP 2008) 
6. 
174 Rudolf Dolzer and Christoph Schreuer, Principles of International Investment Law, (2nd edn, OUP 2012) 273. 
175 Ibid (n 149), at ¶ 115. 
176 Mohammad Ammar Al-Bahloul v The Republic of Tajikistan, SCC Case No. V (064/2008), Final Award, 8 June 
2010, at ¶ 171. 
177  Ruttinger G and Alberro J, ‘Going concern as a limiting factor in damages in investor-state arbitration’ 2 Journal 
of damages in international investment arbitration 1, 2015, 10. 
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operation is 2-3 years, in order to establish the presence of continuing business connections as 

was stated by the ICSID Tribunal in AAPL178 and later reaffirmed in Metaclad.179  

132. Such estimates need not be proven with absolute certainty, what must be proven is the 

ability of the investment to have made profits into the future ‘but for’ the occurrence of the 

unlawful act.180 In the present case, all three Claimants had operated profitably in Tyrea since 

2015 in the period of operation up until April 2018 when they all shut down operations in 

Tyrea. The period of operation for approximately 36 months amounts to a sufficient track 

record of performance that can be relied on in ascertaining the estimations of lost profits. 

Therefore, the claim for lost profits is not speculative as it is based on accurate projections that 

rely of sufficient records.  

ii. Loss of opportunity for market expansion into Larnacia and Alcadia 

133. According to the Chorzow factory standard of full reparation, damages include all the 

profits that the injured party would have obtained but for the unlawful activity occurring.181 

The standard seeks to wipe out all the consequences of the wrongful act.182 Such consequences 

include the loss of opportunities for future economic gain that would have accrued but for the 

wrongful act.183 The opportunities are financially assessable as they have an economic value.184  

134. Tribunals have in the past found loss of opportunity to earn profits in future to be a 

compensable loss. The Tribunal in Sapphire Petroleum awarded compensation for lost 

opportunity to generate profit from a concession even though operations were in an early stage 

and no oil had yet been discovered.185 Similarly in CME the Tribunal applied the ‘but for’ 

scenario in considering compensation for loss of opportunity had the broadcasting licence been 

renewed.186 Article 5 of the Netherlands-Czech BIT which was applicable in the latter case is 

identical to Article 6 of the BITs in this case.187  

 
178 Asian Agricultural Products Ltd. v Republic of Sri Lanka, ICSID Case No. ARB/87/3, Award, 27 June 1990, at ¶ 
292. 
179 Ibid (n 149), at ¶ 120. 
180 Ibid (n 15), 1012. 
181 Ibid (n 139), at ¶ 502. 
182 Ibid (n 168), at ¶ 647. 
183 Ibid (n 139), at ¶ 497. 
184 Ibid (n 166), at ¶ 279. 
185 Sapphire International Petroleum Ltd. v The National Iranian Oil Company, ILR, Arbitral award, 15 March 
1963, at ¶ 187-88. 
186 Ibid (n 139), at ¶ 605-06. 
187 Article 5, Agreement on encouragement and reciprocal protection of investments between the Kingdom of the 
Netherlands and the Czech and Slovak Federal Republic. 
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135. In ascertaining the estimations for loss of opportunity it is of no consequence that the 

opportunity was not a going concern at the time of expropriation. It is enough to be able to 

admit with sufficient probability the existence and extent of the damage.188 This is because a 

claimant is not barred from seeking damages for projects that were not yet operational.189 If a 

Claimant cannot rely on a record of demonstrated profitability due to an investment being in 

the early stages, they may rely on elaborate records of past successes in similar transactions in 

order to establish that the project would have yielded profits in all probability had it begun.190 

This is the proof that the Claimants have relied on in the present case. 

136. The unlawful deprivation by Tyrea denied the Claimant the opportunity to negotiate in 

good faith the market expansion into Larcania and Alcadia, and Tyrea must compensate for 

that loss of opportunity. To prove sufficient probability of generation of profits had the 

Claimants expanded into the two neighbouring states, the Claimants are international 

enterprises with expertise in market expansion.191 This expertise is showcased in the success 

of their operations in Tyrea sighting millions of new users with Friends Look even becoming 

synonymous with the internet.192 The conditions in Tyrea at the time of initiating business 

operations were similar to the current circumstances in both Larcania and Alcadia because of 

the history of internet censorship and presence of an untapped market potential.193 

137. For the above reasons, the success in Tyrea is sufficient to prove that operations in these 

neighbouring countries would, in all probability, have resulted in similar success and yielded 

profits as estimated in the Claimant’s damages report. Therefore, the Tribunal should find loss 

of opportunity to be a compensable loss in this case. 

 

C. The appropriate method for quantification of damages  

138. Having submitted that Respondent has violated the provisions of both Articles 3(1) and 6 

of the BITs, the Tribunal must now determine the compensation to be awarded. In this regard 

the Claimant submits that; the appropriate method for quantification is the Discounted Cash 

 
188 Ibid (n 184), at ¶ 187-88. 
189 Compañiá de Aguas del Aconquija S.A. and Vivendi Universal S.A. v Argentine Republic, ICSID Case No. 
ARB/97/3, Award, 20 August 2000, at ¶ 8.3.4. 
190 Ibid (n 188), at ¶ 8.3.4-8.3.10. 
191 Claimants Exhibit 7, page 18. 
192 Statement of Uncontested Facts, page 49 at ¶ 10. 
193 Request for Arbitration, page 6 at ¶ 18. 
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Flow method (i); and the appropriate date of valuation is the date of issuance of the award 

(ii).  

i.  The appropriate method for quantification is the Discounted Cash Flow method 

139. The main reason for an investor to conduct business is to derive an economic benefit.194 

Therefore, to calculate the FMV of a going concern with an established track record of 

profitability, its ability to generate profits into the future must be taken into account.195 The 

Discounted Cash Flow method is the most appropriate technique in this way since it is forward-

looking and ascertains the value of the investment on the basis of expected future cash flows, 

taking into account the risk and the time value of money by applying a suitable discount rate.196  

140. It is applicable even where the investment has been in operation for a brief period when 

the asset is directly linked to its potential to generate future income as opposed to its existing 

assets. This was set out by the ICSID Tribunal in Rumeli which stated that when such a direct 

link exists there’s no realistic alternative to the DCF valuation method.197  

141. The Claimants’ investments, being social media enterprises, are directly linked to their 

ability to generate profits into the future.198 The value of assets is therefore significantly lower 

than the value of the potential to generate profits through continued operations. In awarding 

the compensation, the Claimants request the Tribunal to be guided by the above and apply the 

DCF methodology to quantify the lost profits claim. 

142. The cost-based valuation proposed by the Respondent’s expert witness is not economically 

sound. This method only considers the historical expenditure of the investor up until the point 

of expropriation thus compensating the amount invested so far.199 It fails to account for the 

main purpose of an investment which is that an investor invests its funds expecting that there 

will be a larger return than the sum invested.200  

 
194 Ibid (n 177) 18. 
195 Ibid 19. 
196 Ibid (n 109), at ¶ 311. 
197 Ibid (n 98), at ¶ 118. 
198 Bullas J, ‘What is the value of your social media assets and is it worth measuring?’ JeffBullas.com win at 
business and life in a digital world, https://www.jeffbullas.com 02 September 19.   
199 CMS Gas Transmission Company v The Republic of Argentina, ICSID Case No. ARB/01/8, Award, 12 May 
2005, at ¶ 410. 
200 Ruttinger G and Alberro J, ‘Going concern as a limiting factor in damages in investor-state arbitration’ 1.  
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143. The justification provided in its defence is equally flawed because it fails to recognize that 

there is an aspect of speculation in all valuation methods.201 The ICSID Tribunal in Rumeli 

recognized the speculative nature of the DCF method but still adopted it. The Tribunal 

reasoned that the inherent speculative nature is not a shortcoming but a flexibility reflecting 

how executives realistically value enterprises in the business world.202 

144. Furthermore, the 5% discount rate applied is reasonable despite the exclusion of a country 

risk premium. The country risk reflects the risks related with operating in a particular state.203 

This risk need not be included in the discount rate where its components are attributable to the 

state’s actions, such components include political, legal and regulatory risks.204 The rationale 

is that its inclusion would provide an incentive for states to stimulate activities that increase 

the country risk prior to an expropriation. This would result in paying less compensation for 

the expropriation because of a higher country risk premium and subsequently higher discount 

rate.205 The ICSID tribunal in Flughafen came to this conclusion where the Claimant was 

operating in Venezuela at a time when it was faced with an unstable political climate similar 

to Tyrea’s. 

145. In light of the above, the Claimants submit that the DCF valuation method should be 

adopted over the cost-based valuation because of the nature of the investment. Conclusively, 

the DCF will satisfy the compensation standard of full reparation while the cost-based analysis 

will fail to leave the investor whole.206 

ii. The appropriate date of valuation is the date of issuance of the award 

146. In accordance with the full reparation standard of compensation, the award should as far 

as possible wipe out all consequences of the unlawful act and restore the situation that would 

have existed but for the occurrence of the unlawful act.207 This is inclusive of losses suffered 

from the period of expropriation up to the date of issuance of the award. 

 
201 Ruttinger G and Alberro J, ‘Going concern as a limiting factor in damages in investor-state arbitration’ 1.  
202 Patuha Power Ltd (Bermuda) v PT (Persero) Perusahaan Listruik Negara, UNCITRAL Rules, Award, 4 May 
1999, at ¶ 487. 
203 José Alberro, 'Should Expropriation Risk Be Part of the Discount Rate?' (2016) 33 Journal of International 
Arbitration Issue 5, 528. 
204 Ibid 543. 
205 Ibid 543; Flughafen Zürich A.G. and Gestión e Ingenería IDC S.A. v Bolivarian Republic of Venezuela [2014] 
ICSID ARB/10/19 (Award) ¶ 896-907. 
206 Ruttinger G and Alberro J, ‘Going concern as a limiting factor in damages in investor-state arbitration’ 18. 
207 Ibid (n 168), at ¶ 647. 
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147. The ICSID Tribunal in ADC, in applying this reasoning, stated that the date of valuation 

should be the date of the award for an unlawful expropriation as this is the only way to wipe 

out all consequences of the wrongful act in order to arrive at full reparation.208 Similarly, the 

ICSID Tribunal in Yukos used the date of award as the appropriate date of valuation of 

compensation for an unlawful award.209 The same position was affirmed in the recent ICSID 

decision of Burlington.210 

148. In the present case the blocking of the Claimant’s websites amounted to an unlawful 

indirect expropriation. The valuation date for an unlawful expropriation is the date of the 

award, this is meant to satisfy the threshold of full reparations. The Claimants conclusively 

submits that the valuation date should be the date of the award. 

  

 
208 Ibid (n 151), at ¶ 496-97. 
209 Yukos Universal Limited (Isle of Man) v The Russian Federation, UNCITRAL Rules, Final Award, 18 July 2014, 
at ¶ 1765-66. 
210 Ibid (n 166), at ¶ 326. 
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VII. PRAYERS FOR RELIEF 
 

 
149. For the foregoing reasons, Claimants respectfully requests this Tribunal to render an award 

in favour of Claimants, as follows:  

i.To find that the request for provisional measures sought by the Respondent fails to meet 

the requisite threshold and should be denied;  

ii.To find that it has jurisdiction to hear this dispute under the Tyrea-Novanda BIT and the 

Tyrea-Kitoa BIT despite the Respondent’s denunciation of the ICSID Convention;  

iii.To find that it has jurisdiction to hear Claimants’ case jointly in a multi-party arbitration;  

iv.To find that Respondent’s actions amount to expropriation of the Claimants’ investments, 

and were not a lawful exercise of Respondent’s regulatory powers;  

v.To find that Respondent’s actions constitute a violation of the Fair and Equitable Standard 

set out in Article 3.1 of the Tyrea-Novanda BIT and the Tyrea-Kitoa BIT;  

vi.To find that Claimants’ claim for damages has sufficient legal basis and evidentiary support 

hence the best method to apply is the DCF method. In this regard, the FriendsLook, 

Whistler and SpeakUp should be awarded no less than $69,134,875, $26,760,460 and $26, 

094,600 respectively and 

vii.To order the Respondent to bear all the costs and fees of this arbitration.     

 

Respectfully submitted on 16 September 2018 

By: 

Dr. Paul Johnstone 

Johnstone & Associates 

On Behalf of Claimants 

 

 


