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1. Summary of Facts: 

 

To begin with, the claimants are all widely popular social networking websites. 

Friendslook plc is incorporated in Novanda, Whistler and SpeakUp are Kitoan sites and they 

all established a local office in Tyrea to expand their operations. There was a civil war in the 

country caused by the conflict between the Minyar and the Tatyar. After the war and the 

elections, Tyrea passed the Media Law which liberalised the Internet which made the country 

a target market for the Claimants. It was another advantage that Tyrea was party to the Tyrea-

Novanda Bilateral investment treaty (BIT) and the Tyrea-Kitoa BIT and also acceded to the 

ICSID Convention. After their launch, all of them became hugely succesful and contributed to 

the growth of the Tyrean economy. 

It was claimed that political activists started to use them to spread hate speech and in 2017 

violence as a result of ethnic conflict escalated in the country. It is important that the response 

is mainly based on the Respondent having the right to implement the below described 

measures, which are meant to restore peace. 

According to the first and second exhibit of the Claimants’ the Respondent enacted a 

Law on 12 January 2018 (No. 0808-L) which contained the provision that social networks 

should develop and use an algorithm in order to filter hate speech and to provide access to 

users’ personal details and messaging. The Claimants collaborated with the Respondent’s 

authorities, and the Respondent granted a 60-days deadline to develop the algorithm  

In addition, on the 11th of February 2018 the deadline was slashed to 45 days, which is stated 

in the third exhibit. It was clearly not feasible to properly develop the algorithm, because the 

testing needed two more weeks, but it was finally implemented in time. 

In spite of this, the Respondent blocked the Claimants entirely, which is included in the fifth 

exhibit.  

It came as a surprise because the Respondents’ officials were aware of the time the 

development of the algorithm would take as it is contained in the affidavit of Ms. Saraid 

Parlante, in exhibit four. 

Furthermore, other social networking websites were not blocked, although all of them are used 

by radicalists. 

According to the Statement of Uncontested Facts, all of these are proven and cannot be argued. 

These measures damaged the Claimants and the freedom of expression in Tyrea and the 

Claimants were deprived of assets including their ability to generate revenue through the sale 
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of advertising space, payments for ad-blocking and promotional content. The Claimants lost 

all of their users in Tyrea and were deprived of the opportunity to expand their markets in the 

region. They would like to expand to countries such as Alcadia and Larnacia, who are 

observing the operation of the platforms in Tyrea. Discussions with officials of Alcadia and 

Larnacia showed extremely positive signs, but after the blockage of the platforms by the 

Respondent, negotiations were brought to a standstill. In support of their claim, the Claimants 

have submitted a detailed expert report on the damages incurred. 

The work to make their social-media platforms tailor-made for Tyrean users and the capital 

they spent has gone to waste, and negotiations were brought to a standstill with Alcadia and 

Larnacia. 

An expert report details the damages incurred, divided into direct damages, costs per finance 

departments and opportunity for market expansion and lost profits. Direct Damages mean the 

revenue streams, local branches and tangible assets. I think that latters can be argued, the reason 

is that they remained intact. The costs per finance departments are the outlays connected to the 

offices in Tyrea. The opportunity for market expansion has been described, the lost profits are 

measured by the DCF method. 

To sum up, the FriendsLook plc’s damages are 69.080.875 dollars, Whistler’s 26.175.460 

dollars, and Speakup Media’s are 26.792.600 dollars. 
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2. Summary of Arguments 

 

1. The measures taken by Respondent – after a thorough examination – amounted to indirect 

expropriation, for which as a result Claimants were deprived of their investments. Therefore, 

Respondent has breached Article 6 of the Tyrea-Kitoa BIT and Tyrea-Novanda BIT.  

2. Respondent has acted contrary to all known conditions and related principles of fair and 

equitable treatment, including but not limited to full protection and security, legitimate 

expectations, stability and transparency, thus has breached the relevant provisions of the BITs. 

3. The submitted expert’s opinion has used Discounted Cash Flow method to calculate the amount 

of damages concerning the expropriated investment and loss of future profits, therefore we 

claim the aformentioned amount of damages. 
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3. Find that the Republic of Tyrea has expropriated Claimants’ 

investments by the implementation  of the TCA’s ordinance and 

the consequent blocking of their websites since 28 February 2018, 

pursuant to Article 6 of the Tyrea-Kitoa BIT and Tyrea-Novanda 

BIT  

 

Firstly, the Claimants request that the Arbitral Tribunal find that Tyrea has expropriated the Claimants’ 

investment by the implementation of the TCA’s ordinance and the blocking of their websites, pursuant 

to Article 6 of the Tyrea-Kitoa BIT and Tyrea-Novanda BIT. 

In Article 6 the Parties agreed that  the Contracting Party shall not take any measures depriving, 

directly or indirectly, nationals of the other Contracting Party of their investments unless the 

following conditions are complied with:  

• the measures are taken in the public interest and under due process of law 

• the measures are not discriminatory or contrary to any undertaking which the former Contracting Party 

may have given 

• the measures are accompanied by provision for the payment of just compensation 

 

In the current situation, none of these requirements have been satisfied.  

 

1. The difference between non-compensable takings and expropriation 

 

First of all, it is necessary to distinguish between expropriation and non-compensable 

takings in foreign direct investments. Non-compensable forms are usually related to consumer-

protection, anti-trust, securities, environmental protection, and land-planning and are regarded 

as essential to the efficient functioning of the State. It is generally accepted that in modern 

investment arbitration there is no exception to regulations that have an expropriatory effect. 

 

2. Lawful expropriation 

 

I shall describe the four conditions where expropriation occurs and can be considered be legal 

under international law. The measure should serve the public interest and be under due process 

of law, and it should be followed with prompt, adequate and effective compensation and cannot 
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be discriminatory. Iran – US Claims Tribunal concluded in the Amoco case1 that public interest 

is not exactly defined and neither ICSID Tribunals defined it, they only stated in ADC v 

Hungary2 that it means some genuine interest of the public. Moreover, the ICSID Tribunal 

stated before the ADC case that public interest is not the most important criterion of the 

expropriation to be lawful. It is examined to determine whether an expropriation took place at 

all.  

This interpretation was rejected by the Tribunal in ADC v. Hungary, where the host country 

failed to prove the public interest. It was stated, that the host countries are not free to determine 

what they consider as public interest.3 Also, the Tribunal stated that if the purpose of the 

expropriation was only to avoid contractual obligations of the State or an entity controlled by 

it, the expropriation cannot be lawful according to international law.4 

According to the interpretation of ICSID Tribunal, a discriminatory action means different 

treatment to different parties. Furthermore, only one affected entity is not enough, 

discrimination is recognized when foreign investors are affected by unreasonable motives, for 

example, political retaliation. 

The condition of „under due process of law” includes that the measure must be taken following 

with a lawful procedure and the affected investor should have a reasonable chance within a 

reasonable time to claim its rights and have its claims heard, according to the case of ADC v 

Hungary.   

Compensation has strict rules, with the Hull formula still being used. It is adequate only when 

the value is based on the fair market value of the taken asset that should be determined before 

the taking or at the time when the decision became publicly known.5 The parties must agree 

with the method, or a tribunal should determine it.  

If the parties cannot agree with the method, the value estimated by the State is acceptable if it 

is based on a reasonable criterion related to the market value of the investment. The latter 

means an amount that a willing buyer pays to a willing seller after examining every relevant 

circumstance, for example, the nature of it and the tangible assets in the total investment.6 

 
1 Iran-US Claims Tribunal, Amoco Int‘l Finance Corp. v. Iran, 15 IRAN-U.S. C.T.R. 

2  ADC Affiliate Limited and ADC & ADMC Management Limited v. The Republic of Hungary, ICSID Case 

No. ARB/03/16 

3 August Reinisch: Legality of expropriations, 185. In: August Reinisch: Standards of Investment Protection, 2008 

4 Ibid., p. 182.  

5 Ibid., p. 195. 

6 Expropriation and unilateral alterations or termination of contracts, World Bank Guidelines 
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According to the World Bank Guidelines, the value of a working enterprise should be counted 

with the discounted cash flow method, contrary to the allegations of the Respondent. 

The compensation is prompt when the host State paid it without delay, or in exceptional 

circumstances, as soon as possible.  

Studies have found that expropriation happens more often in developing countries. 

 

1. Forms of expropriation 

 

Nowadays, we differentiate between direct and indirect, or „creeping” expropriation, with the 

latter being more frequent but having no exact definition. It can be identified when the legal 

title and the properties are not affected, while the investor is not able to utilize the investment. 

Dolzer noted in „Indirect Expropriation of Alien Property”, ICSID Review, Foreign Investment 

Law Journal, that creeping expropriation requires a deliberate strategy on the part of the State. 

Expropriation under NAFTA includes incidental or covert interference with the use of a 

property that leads to complete or partly deprivation of use or reasonably-to-be expected 

economic benefit of the property. The tribunal’s decision was based on this in the case of CME 

v Czech Republic.7  

I shall add, that the doctrine of state responsibility says that even omission can lead to a state’s 

liability, however, in spite of this, various arbitrations found that only actions can constitute an 

expropriation. 

The „sole effect” doctrine is an internationally accepted criterion, which means the severity 

and significance of the measure had on the owner’s ability to use and enjoy his property.8 

 

2. Features of expropriation 

 

When deciding whether indirect expropriation occurred or not, the effect on the 

economic benefit and value is also important. If the effect is substantial and lasting, there is no 

doubt that the conduct was expropriation.  

According to this, the duration of the measure is necessary to examine, as the tribunals have 

said in several investment disputes. When an investor is deprived permanently from making 

 
7 Anne K Hoffmann: Indirect expropriation, 158. In: August Reinisch: Standards of Investment Protection, 2008 

8 C. Schreuer, Concept of Expropriation under the ECT and other Investment Protection 

Treaties’, in C. Ribeiro (ed.), Investment Arbitration and the Energy Charter Treaty (2006) 108, 145 
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use of economic rights, expropriation occurred. In some circumstances, the host State’s 

conduct amounted to an expropriation even if it was temporary, as in SD Myers v Canada.9  

The tribunal came to the decision that the interference lasting for 18 months did not lead to 

expropriation. On the other hand, in Wena Hotels v Egypt the tribunal found that the seizure 

for a year was not ephemeral, but amounted to expropriation.10 In Middle East Cement, the 

Tribunal found that the suspension of an export license for four months was not ephemeral.11 

In conclusion, it is obvious that case law is not consistent with regards to the criterion of 

duration.  

As mentioned above, the effects on the investment have a major role in arbitration, with the 

intentions of the State having a less important role.  

 

Furthermore, legal certainty and the requirement of proportionality have become considerable 

factors in investment treaty arbitration, the latter meaning the balance between the interests of 

the State and the investor. 

Legitimate expectations on the investor’s play an important role in the law of expropriation. 

The legal framework of the host State can be classified here and what matters is the state of it, 

especially the transparency, and the lack of violating minimum standards.  

The ICSID Tribunal in Feldman v Mexico gave examples for expropriatory actions, which are 

confiscatory taxation, denial of access to infrastructure or necessary raw materials, imposition 

of unreasonable regulatory regimes.12  

The 1992 World Bank Guidelines section IV adds to the previously mentioned conditions that 

the legal procedure should meet good faith of a public purpose and must not discriminate on 

nationality. These conditions were clearly breached by the Respondent in our case. 

 

5. The four criteria  

 

There are some differences between how arbitral tribunals distinguish non-compensable 

regulations and expropriation, but three criteria have become clear.  

 
9 S.D. Myers, Inc. v. Government of Canada, UNCITRAL 

10 Wena Hotels Ltd. v. Arab Republic of Egypt, ICSID Case No. ARB/98/4 

11 Middle East Cement Shipping and Handling Co. S.A. v Arab Republic of Egypt, Award, 12 April 

2002, para. 107 
12 Marvin Roy Feldman Karpa v. United Mexican States, ICSID Case No. ARB(AF)/99/1 (also known as Marvin 

Feldman v. Mexico) 
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These are the following:  

I.  the degree of interference with the property right,  

II. the character of governmental measures, and  

III. interference of the measure with reasonable and investment–backed expectations.  

The first means a severe economic impact, with the governmental action removing all or most 

of the property’s economic value. If it is not severe enough to raise the level of expropriation, 

tribunals may refuse to require compensation. Another important factor is the severity of the 

impact upon the legal status.13  

The character of governmental measures refers to the right to regulate, which was the main 

argument of the Respondent. If the purpose was related to public health or safety it is accepted 

that there was no expropriation. However, when the process went through in an unreasonable 

way, the investment was expropriated, according to the European Court of Justice. 

In order to comply with the principles of transparency and stability and the rule of law, there 

has to be a reasonable and foreseeable national legal basis and the adopted measures must be 

proportionate. In such cases, the European Court of Justice examines the balance between the 

private interests of the alleged victims and the state’s general interest with a factual analysis 

case by case.  

The third criterion means the investor’s reasonable expectations that were affected by the host 

country’s measure. In these cases, the claim cannot be based on the investor’s subjective 

expectations, and it should be objectively reasonable.14  

To explain this, the case of Tecmed S.A v. United Mexican States is appropriate, because the 

Tribunal’s decision relied on this.15 This arbitration was based on the Spain – Mexico BIT, and 

the Claimant estimated the future income expecting the investment to last for a long time, latter 

was considered reasonable expectation.  

The US-Free Trade Agreements and the new US Model BIT include the mentioned criterion, 

too.  

In the case that the requirements are not fulfilled, and/or compensation is not paid or offered, 

expropriation becomes unlawful and the host State’s responsibility is triggered. The primary 

remedy is the restitution in kind if it is impossible that the estimated damages should be paid.16  

 
13 OECD (2004), “"Indirect Expropriation" and the "Right to Regulate" in International Investment Law”, OECD 

Working Papers on International Investment, 15., 2004/04, OECD Publishing 

14 Ibid. 

15 Técnicas Medioambientales Tecmed, S.A. v. The United Mexican States, ICSID Case No. ARB (AF)/00/2 

16 August Reinisch: Legality of expropriations, 200., In: August Reinisch: Standards of Investment Protection, 2008 
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To explain restitution in kind, I shall outline the Chorzów Factory standard which means the 

following: the situation before the unlawful act should be re-established if it is not impossible 

and does not result in a burden out of proportion as compared to compensation. 

 

6. Relevant case law 

 

In addition to the literature, there are many cases about expropriation decided by 

international courts, such as the Iran – US Claims Tribunal, International Centre for Settlement 

of Investment Disputes (ICSID) and ad hoc Tribunals.17 Firstly, I examined the Goetz v 

Burundi case, where the host State revoked a free-zone status.18 It forced the investors to shut 

down their activities since they were deprived of the benefits they could expect.  

The Tribunal came to the decision that indirect expropriation happened.  In Revere Copper v 

OPIC, the investor and the host country came to an agreement that fixed the taxes and 

royalties.19 Despite this, the revenues had been increased to such a high level that the investor 

had to shut down the operations. The tribunal made the decision that indirect expropriation 

occurred, even if the properties remained intact. 

Another important and very similar case is the CME v Czech Republic, where the Czech Media 

Council breached the contract rights of the investor.20 

The Respondent’s argument was unacceptable, in the view that CME remained a company of 

assets, but without business, exactly as in our case.21 

The ICSID Tribunal case of Middle East Cement v Egypt should also be highlighted. In this 

case, the host country’s conduct was analogous to our case, when it prohibited the import. The 

prohibition meant indirect expropriation even though nominal ownership of rights could be 

retained and it is justified by the fact that the investor was deprived of parts of the values of the 

investment.22 There are many other cases to mention, for example, the Eureko v. Poland.  

The investor got a minority share in an insurance company and had a right to acquire additional 

shares according to an agreement, but the host State withdrew the right nonetheless.23 

 
17 Anne K Hoffmann: Indirect expropriation, 155. In: August Reinisch: Standards of Investment Protection, 2008 

18 Antoine Goetz v. Republic of Burundi, ICSID Case No. ARB/95/3 

19 Revere Copper & Brass, Inc. v. OPIC, 17 ILM 1978 

20 CME Czech Republic B.V. v. The Czech Republic, UNCITRAL 

21 Dolzer – Schreuer: Principles of International Investment Law, 100. Oxford University Press, 2008 

22 Middle East Cement Shipping and Handling Co. S.A. v. Arab Republic of Egypt, ICSID Case No. ARB/99/6 

23 Eureko B. V. v. Republic of Poland 
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The tribunal found that the right to get additional shares constituted assets, so there was an 

indirect expropriation.24 There is a precedent (Santa Elena v Costa Rica) when even 

environmental protection purposes could not affect the host State’s obligation to pay 

compensation.25 Despite the measures being beneficial for the society, they meant 

expropriation according to the Tribunal and it can be referred to in the present case.  

In ADC Affiliate Limited v Hungary, the Respondent’s positions were the right to regulate and 

that the investors should take into consideration the risk of the state’s regulatory regime. Both 

of them were rejected by the Tribunal because the right to regulate has its limits and if a State 

enters a BIT, it is bound by it. The other point was rejected in the light that the investor should 

comply with the domestic laws but cannot be forced to accept any measures from the host 

State. Legitimate expectations of the investors was definitely not included in Hungary’s 

conduct. 

 

7. The lack of public purpose:  

 

Firstly, the Claimants request that the Arbitral Tribunal find that Tyrea has expropriated the 

Claimants’ investment by the implementation of the TCA’s ordinance and the blocking of their 

websites, pursuant to Article 6 of the Tyrea-Kitoa BIT and Tyrea-Novanda BIT. In Article 6 

the Parties agreed that neither Contracting Party shall take any measures depriving, directly or 

indirectly, nationals of the other Contracting Party of their investments unless the measures are 

taken in the public interest and under due process of law.  

It is important to higlight that the international legal practice distinguishes between non- 

compensable regulation and indirect expropriation. In recent years, the evolution of the 

economic and regulatory environment has brought to the forefront questions regarding indirect 

expropriations.  

Expropriation and regulation are different in nature. The former focuses on the taking of an 

investment; it is a targeted act. The latter is part of the common and normal functioning of the 

State where impairment of an investment can be a side effect. Expropriation is always 

compensable, whereas regulation is not. Drawing a line between the two is not easy but the 

international rules on expropriation should not diminish or alter in any degree the ability of 

States to regulate in the public interest. At the same time, regulation must not be used as a 

disguised mechanism to expropriate foreign property. Criteria needs to be established in order 

 
24 Dolzer – Schreuer: Principles of International Investment Law, 108. Oxford University Press, 2008 

25 Compañia del Desarrollo de Santa Elena S.A. v. Republic of Costa Rica, ICSID Case No. ARB/96/1 
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to distinguish between the legitimate right of States to regulate in the public interest and the 

legitimate right of investors to have their property rights duly protected under international law 

against expropriation.  

International law is clear on two points. Firstly, States have a legitimate right to expropriate 

foreign property as long as the requirements of legality are met. Secondly, States have a 

legitimate right to regulate in the public interest without paying any kind of compensation. The 

clash occurs when regulation leads to a total or near-total destruction of an investment, as we 

see in this case. The new legislation of Tyrea leads to the total destruction of the 3 claimants’ 

businesses  

If we observe the requirements we can see that the public purpose also serves as a condition 

for the legality of an expropriation. As far as public purpose is concerned, the relevant questions 

to ask are whether the stated purpose is genuine and whether the measure concerned is indeed 

designed to achieve it.26 A non-discriminatory measure of general application that seeks to 

attain a legitimate welfare objective and enacted in accordance with due process is prima facie 

non- compensable. In this scenario the requirement is not met. 

The esteemed Black’s Law Dictionary defines public interest as the general welfare of the 

public that warrants recognition and protection; and something in which the public as a whole 

has a stake, especially an interest that justifies government regulation. It is an uncontested fact 

that Tyrea has been a democratic state since 2013, so how can an act serve the public’s best 

interest when at the same time it harms one of the fundamental principles of a democratic state, 

that is, the freedom of speech. The regulation was not taken in pursuance of a genuine public 

purpose, in a non- discriminatory manner and in accordance with the due process of law. Even 

if we somehow manage to accept the explanation of Tyrea concerning the “public interest”, 

saying that the best way to handle the ethnic tension is to shut down the bigger channels of 

self-expression and damage human rights by restricting the freedom of speech in the country, 

we can’t ignore the requirement of “due process of law”. There is a manifest disproportionality 

between the aims pursued and the harm inflicted on the investor.  

According to UNCTAD27(United Nations Conference on Trade and Development) as a 

preliminary matter, one needs to establish whether the measure is attributable to the respondent 

State and if so, whether the latter acted in its sovereign capacity. 

Secondly, it is important to correctly identify the investment at issue and, in particular, to 

 
26  https://unctad.org/en/Docs/unctaddiaeia2011d7_en.pdf (dt: 2019. 08.12.) 

27 https://unctad.org/en/Docs/unctaddiaeia2011d7_en.pdf (dt:2019.08.12.) 

https://unctad.org/en/Docs/unctaddiaeia2011d7_en.pdf
https://unctad.org/en/Docs/unctaddiaeia2011d7_en.pdf
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understand whether it should be considered as part of the investor’s overall investment in the 

host State or whether it is capable of being expropriated separately.  

Moving on to the impact of the measure relating to the investment, it needs to be determined 

whether the State conduct has resulted in a total or near-total deprivation of the investor’s 

investment and whether the effect of the measure is permanent. 

An additional factor to be considered here is whether the investor had a legitimate expectation 

that the State would not act the way it did. In this case we can see that according the previous 

list the Republic of Tyrea expropriate the claimants business. The public policy does not meet  

the requirements.  

Morover a similar approach is found in arbitral tribunals’ decisions outside the NAFTA 

context. For example, the tribunal explained with regards to the US-Egypt BIT that the two 

main conditions prescribed by investment tribunals for allowing such public policy justification 

are that: (1) the public policy is legitimate or admissible; and (2) the relation between the 

measure and the public policy is reasonable.  

In Pope & Talbot,28for example, the arbitral tribunal expressly required that there be a 

‘reasonable’ nexus between the measure and a rational, non-discriminatory government 

policy.. The relevant question in this context is defining under which condition a measure may 

be said to be reasonably related to a public policy. The case law for the intensity of the inquiry 

over the reasonableness of such relationship greatly varies among the existing decisions but 

they all agree that the party is obliged to choose ‘the alternative’ which is the least harmful for 

the foreign investors. The Republic of Tyrea could choose an alternative way because the 

banning of the website was the most radical step and the most harmful for the investors.  

One thing seems certain for the future that the public interest requirements should not be at the 

expense of human rights. A host State can also act in a manner that violates the human rights 

of the foreign investor; for example, by arbitrarily detaining those associated with the 

investment project. Given the potential for the public interest to be detrimentally affected by 

FDI, it has been suggested that human rights and public interest claims be introduced into 

investment arbitration. However, given investment arbitration’s jurisdictional limits, there 

remains considerable debate regarding how this can be achieved.  

Furthermore, investment arbitration has traditionally been confidential, preventing public 

access to hearings and public scrutiny of investment awards. In response, measures have been 

 
28  Pope & Talbot Inc. v. The Government of Canada, UNCITRAL 



 

 

 - 19 - 

taken to improve public awareness of investment disputes and to permit interested groups to 

make submissions to arbitral tribunals.  

Given the breadth of the topic, no single resource provides a comprehensive overview of all of 

the issues related to how the public interest, human rights, and foreign investment interact.  

However, both Peterson 200929 and Kriebaum 200730 provide clear outlines of the issues that 

are raised by the intersection of international investment law and international human rights 

law. 31 

The regulation points out that, of course, human rights must be taken into account when 

investing in foreign capital from both the investor and the host country. As Tyres is a member 

of CCPR, the32 country accept Article 19 so which is guurantes the freedom of speech. 

Therefore Tyrea must take into account  this human right, and must ensure it’s citizen the 

freedom of expression.  

The claimant’s websites are based on self-expression which is a very particular way of 

communication with special regard to the large number of users. By blocking the pages, Tyrea 

violated their citizens’ fundamental rights of free speech which is declared many  international 

legal instruments. 

 

8. Summary 

 

In conclusion, the Claimants’ legal title and properties are not affected, but they cannot utilize 

their investments as a result of blocking, so it is obvious that the measures of Tyrea constituted 

indirect expropriation. In addition, the Respondent’s measures removed all the value of the 

investments which means a serious degree of interference. Another factor of the expropriation 

is confirmed, that is that the governmental measures were clearly aimed at the Claimants. 

Radicalist groups can easily use other social networking websites to spread hate speech, while 

the Claimants’ sites are blocked. As a result of this, the public interest is not justified.  

 
29  Peterson, Luke Eric. Human Rights and Bilateral Investment Treaties: Mapping the Role of Human Rights Law 

within Investor-State Arbitration. Montreal: Rights & Democracy, 2009. 

30  Kriebaum, Ursula. “Privatizing Human Rights: The Interface between International Investment Protection and 

Human Rights.” In The Law of International Relations: Libor Amicorum Hanspeter Neuhold. Edited by August 

Reinisch and Ursula Kriebaum, 165–190. Utrecht, The Netherlands: Eleven International, 2007. 

31 https://www.oxfordbibliographies.com/view/document/obo-9780199796953/obo-9780199796953-0160.xml 

(dt: 2019. 09. 01.) 

32 https://www.oxfordbibliographies.com/view/document/obo-9780199796953/obo-9780199796953-0160.xml 

(dt:2019.09.01.)  

https://www.oxfordbibliographies.com/view/document/obo-9780199796953/obo-9780199796953-0160.xml
https://www.oxfordbibliographies.com/view/document/obo-9780199796953/obo-9780199796953-0160.xml
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The Respondent clearly breached the requirement of bona fide, when they reduced the deadline 

by the Decree No. 0599/201-D. Furthermore, the retrospectively reduced deadline means the 

breaching of the requirement of legal certainty. The third criterion is also verified. 

Claimants had an objectively reasonable expectation that a democratic country would not block 

social networking websites and their investments will work and last for a long time. 

The consistent arbitral practice shows that indirect expropriation took place in FriendsLook plc 

and others v Tyrea. The case of ADC v Hungary before the ICSID Tribunal is similar and 

should be outlined. Hungary’s regulatory measure included that no third parties can undertake 

the operation of the airport and only the claimant was affected. The host country’s purpose was 

clearly to get control over the airport operation which resulted in the Tribunal holding that the 

investment was expropriated and that the claimants are entitled to compensation.  

The Claimants in our case got the same procedure, only their investments were affected by the 

blocking. 

In CME v Czech Republic the Tribunal decided in favor of the Claimant, where the Czech 

Media Council breached the contractual rights of the Claimant, made the investment a company 

of assets but without business. It should be outlined, that the Tribunal rejected the defense of 

the Respondent that there has been no physical seizure. 

Another analogous case is Middle East Cement v Egypt before the ICSID Tribunal. The 

Respondent prohibited the main activity of the enterprise and that meant indirect expropriation 

because the Claimant was deprived of the value of the investment. 

In Goetz v Burundi, the Tribunal confirmed that indirect expropriation took place, and it should 

be noted that the background was similar to our case. Claimants had to shut down their local 

activities since they have been deprived from the benefits they could expect. 

Criteria of the expropriation to be lawful have not been complied with, the measure has been 

affecting only the Claimants. Other market participants were not affected, making the conduct 

of Tyrea obviously discriminatory. There were no possibilities for the Claimants to hear their 

claims and the first version of the algorithm was ready, which means that the due process of 

law was not carried out. 

In addition, other social networking websites are still available in the country, so the reference 

to public interest is not confirmed.  

Lastly, the Respondent has given no compensation to the Claimants yet. 

In light of the above, indirect expropriation is justified and the Claimants are entitled to 

compensation according to the amount estimated in the expert report. 
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4. Find that the Republic of Tyrea has breached the Fair and 

Equitable Treatment standard under Article 3.1 of the Tyrea-

Kitoa BIT and Tyrea-Novanda BIT 

 

With regards to this claim we refer to two provisions of the BITs, first one contains the fair and 

equitable standard (hereinafter “FET”). As stated by Article 3 paragraph 1 of the Tyrea - 

Novanda BIT, “Each Contracting Party shall ensure fair and equitable treatment to the 

investments of nationals of the other Contracting Party and shall not impair, by unreasonable 

or discriminatory measures, the operation, management, maintenance, use, enjoyment or 

disposal thereof by those nationals.”  The second provision concerns the full protection and 

security clause (hereinafter “FPS”) as it is in Article 3 paragraph 2 of the Tyrea - Novanda BIT 

"More particularly, each Contracting Party shall accord to such investments full security and 

protection which in any case shall not be less than that accorded either to investments of its 

own nationals or to investments of nationals of any third State, whichever is more favorable to 

the investor."  

Since these principles are closely connected, in some cases – like this one for instance - overlap 

therefore they can be treated as one, this premise is being supported by Asian Agricultural 

Products Ltd (AAPL) v Sri Lanka33, Occidental v Ecuador34 etc., where the tribunals equated 

the standards of fair and equitable treatment and full protection and security.  

Since we firmly believe that the Respondent acted contrary to not only the FET, but the FPS 

provision we start our argumentation with the latter one, then proceed onto with our arguments 

relating to fair and equitable treatment.  

As we understand this provision, the State is obliged to protect the investment physically and 

provide a secure environment in which the investment can prevail. It can be said that this 

principle extends to not only the physical state of an investment (eg. protecting the buildings 

that are owned by the company), but to the legal environment in which, the investment is active.  

There are numerous cases supporting this argument. For example the tribunal in Azurix v. 

Argentina, noted that the terms in their ordinary meaning are broad enough to cover more than 

physical harm and asserted that they should be read as doing so, at least when preceded by a 

modifier such as "full" (as in full protection and security). Other tribunals agree with this view, 

 
33 Asian Agricultural Products Ltd. v. Republic of Sri Lanka, ICSID Case No. ARB/87/3 

34 Occidental Petroleum Corporation and Occidental Exploration and Production Company v. The Republic of 

Ecuador, ICSID Case No. ARB/06/11 
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and in Biwater Gauff v. Tanzania35 the tribunal went even further by stating that the language 

implies a State's guarantee of stability in a secure environment, in a physical, commercial and 

legal sense.36 In CME v. Czech Republic37 the Tribunal applied this provision to decide on the 

matter and stated that the host State is obliged to ensure that neither by amendment of its laws 

nor by actions of its administrative bodies is the agreed and approved security and protection 

of the foreign investor's investment withdrawn or devalued. 38 

In the current case, the Government of Tyrea by amending its laws has breached this provision 

of the BIT. The host State amended the relevant legal regulations in a way that devalued the 

protection of the foreign investment, the government had known that it would be merely 

impossible to comply with the new regulations in time, but the deadline was still moved to an 

earlier date, which made the situation even more difficult. As we mentioned, regarding the case 

law the full security and protection principle is clearly not limited to physical protection, and 

in this case Tyrea was obliged to maintain a legal system in which the social media platforms 

can work. The agreed and approved level of protection in this case meant that the Tyrean 

government abstain from making any changes to its laws that would result in undermining this 

principle. Moreover, not only the legislative branch is under this obligation, but the 

administrative branch as well, in this case Communications Authority of the Republic of Tyrea 

can be accused of breaching the previously mentioned provision by blocking the Claimant’s 

social media networks, therefore making it impossible for them to have control over their own 

investments.  

In order to exhaustively prove our point that the Respondent has breached the fair and equitable 

treatment standard mentioned above, we have to try to give the definition of this principle and 

describe its nature and role in BITs too.  

In a number of cases the tribunals tried to give specific meaning to the fair and equitable 

treatment standard by formulating general definitions,39 but it’s easier to define the FET as an 

expectation. In Tecmed v. Mexico the tribunal stated that the foreign investor expects the host 

state to act in a consistent manner, free from ambiguity and totally transparently in its relations 

with the investor, so that it may know beforehand all rules that will govern its investments, the 

 
35 Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania, ICSID Case No. ARB/05/22 

36 George K. Foster: Recovering „Protection and Security”: The Treaty Standard’s Obscure Origins, Forgotten 

Meaning, and Key Current Significance in: Vanderbilt Journal of Transnational Law vol 45, 1107 

37 CME Czech Republic B.V. v. The Czech Republic, UNCITRAL 

38 Mahnaz Malik:The Full protection and Secuirty Standard Comes of Age: Yet another challenge for states in 

ivestment treaty arbitration?, November 2011, 7 

39Alex Genin, Easter Credit Limited, Inc. And A.S. Baltoil And the Republic of Estonia Case No. ARB/99/2  
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goals, the relevant policies, and administrative practices to be able to plan ahead.40 The investor 

also expects the state not to deprive the investor of its investment without the required 

compensation. Tribunals have been identifying specific elements of the standard, coming to 

the conclusion that these principles can be analyzed according to four categories.41 Therefore, 

we can only talk about the violation of the FET standard and the breach of the agreement, if at 

least one of the elements mentioned above is violated. The following categories can be found: 

• Legitimate expectations 

• Transparency, stability and good faith 

• Due process 

• Freedom from coercion and harassment 

 

a.) The first element of the standard is the investor’s legitimate expectations. In a number 

of cases, the tribunals recognize the investor’s concern for planning and stability, however this 

principle is an accepted concept in many legal systems too. Private persons need to know if 

they can rely on statements or decisions of which they are notified by officials.42 One of the 

most typical situations related to this principle is when an authority follows or has been 

following certain procedures and policies, then suddenly makes a decision that is inconsistent 

with its prior behavior. This is exactly what happened in the current case. The Respondent 

made an official statement on the day of the publication of the Media Law (10 September 

2013), in which it expressed its commitment to the liberalization of the Internet and loosening 

its control over media and press. The spokesperson for the Tyrean parliament said that major 

international social networks such as FriendsLook, SpeakUp, Whistler and others are 

considering Tyrea as a new market, and that some of them have even approached Tyrean 

ambassadors to better understand the investment climate in the country. Furthermore, the 

government sponsored an international conference in the Tyrean capital, where representatives 

for social media platforms, online brands and internet service providers were present, and one 

of the representatives of the government said that “we declare with absolute certainty that a 

new internet era has begun for Tyrea and that we will do our absolute best to facilitate the 

establishment and use of new internet possibilities for the people of Tyrea”. These statements 

and the adoption of the Media Law encouraged the Claimants to invest in Tyrea -which as a 

 
40 Tecnicas Medioambientales Tecmed S.A. v. United Mexican States, ICSID Case No. ARB(AF)/00/2 

41 Dagbjört Hauksdóttir: The Fair and Equitable Treatment Standard in International Investment Agreements, 

Lagadeild School of Law, 2015, 22. 

42 UNCTAD Series on Issues in International Investment Agreements II, Fair and Equitable Treatment, New York 

and Geneva, 2012, 65. 
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result of these commitments made by the government and legislative body, was regarded as 

key market- and were able to create legitimate expectations for a stable and predictable legal 

environment.  

The Claimants could have a legitimate and reasonable expectation that the Respondent would 

fulfil their undertaking and stick to the commitment made, since the Tyrian parliament made 

an explicit assurance to the Claimants by saying that they are expecting a fruitful collaboration 

with them. Similarly in Parkerings-Compagniet AS v Republic of Lithuania43, the tribunal 

reaffirmed that the principal basis for legitimate expectation is an explicit promise or guarantee 

from the State.44 Furthermore the declaration made by the government representative and the 

spokespersons statement together can be understood as a guarantee for a legal environment that 

will ensure the protection of every kind of investment, initiative and business venture that is 

connected to the Internet, therefore it can be said that specific commitments were made by the 

government of Tyrea to further liberalise the usage of the Internet and to create stable, 

predictable regulations regarding the online business sector  

Of course, there is not a requirement that the host state freeze their legal system for the 

investor’s benefits, but as the tribunal in Saluka v Czech Republic45 stated, the investor’s 

legitimate expectations have to be weighed against the host state’s legitimate regulatory 

interests. Any change done while keeping the standard of good faith and without discrimination 

will not lead to any violation, but unfortunately that was not the case. With these acts, the 

Respondent has conveyed an unsafe environment for the investors, full of ambiguity and 

inconsistency, the complete opposite of the former environment when the Claimants signed the 

BITs. In addition to all this, the Respondent’s behavior completely destroyed the Claimants 

opportunity to proceed with market expansion in the region, despite the fact that Claimants 

already made their business plans concerning the expansion and they were already negotiating 

with officials of the nearby states, with the latter responding in an extremely positive fashion. 

The Tecmed tribunal formulated the abovementioned arguments in the following manner: “It 

is not a question of whether the legal framework might need to be frozen as it can always evolve 

and be adapted to changing circumstances but neither is it a question of whether the framework 

can be dispensed with altogether when specific commitments to the contrary have been made”46 

It must be emphasised that the Respondent explicitly made commitments that gave rise to such 

 
43 Parkerings-Compagniet AS v. Republic of Lithuania, ICSID Case No. ARB/05/8 

44 Katia Yannaca-Small: i.m. 126. 

45 Saluka Investments B.V. v. The Czech Republic, UNCITRAL 

46 Yannick Radi: i.m. 1167 
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expectations on the side of the Claimants which led to the decision to invest in Tyrea. It is clear 

from the facts that the regulatory framework was designed to attract such investments as those 

made by FriendsLook, Whistler and SpeakUp. If the Claimants had found that the legal 

environment was inappropriate for such investments, then they would have not made them. 

The Respondent dispensed with this framework altogether by amending the Media Law and 

later banning the operation of the investors. The investors relied upon the regulations that were 

in effect at the time when the investments were made, they had legitimate reasons to believe 

that they would not be changed in a way which would result in blocking their operations, and 

therefore -and with the support of all the abovementioned arguments- we firmly believe that 

the fair and equitable principle as set out in Article 3 paragraph 1 of the BIT was breached by 

the Respondent. 

 

b.) The next principles are transparency, stability and good faith, closely related to the 

previous one. We must examine these elements of the FET standard together, because good 

faith is the underlying principle of transparency.47 The importance of good faith was formulated 

by the Occidental tribunal, it noted that fair and equitable treatment is an objective requirement 

that does not depend on whether the respondent has proceeded in good faith or not, therefore 

it can be said that measures taken by the State that have an adverse effect on the investment -

and fails at meeting other conditions of the FET clause- de facto infringes FET whether done 

in good faith or not, on the other hand even those that have no adverse effect on an investment 

have to be done in good faith. 

The Tribunal in TECMED v. Mexico noted, that “the foreign investor expect the host state to 

act in a consistent manner, free from ambiguity and totally transparently in its relations with 

the foreign investor, so that it may know beforehand any and all rules and regulations that will 

govern its investment, as well as the goals of the relevant policies and administrative practices 

or directives, to be able to plan its investment and comply with such regulations”. As we said, 

this principle of transparency is strongly related to legitimate expectations, meaning almost the 

same exact thing. When it comes to the case at hand, we can safely say that the Respondent did 

not act in good faith and did not act in obedience to the requirement of transparency. When the 

government of Tyrea decided to pass law 0808-L, which required all social networks to 

implement certain safeguards to identify users and filter content, the Claimants were given 60 

 
47 Roland Klager: Fair and Equitable Treatment in International Investment Law, Cambridge University Press, 

2011, 227. 
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days to develop, test and implement the algorithm. The 60-day deadline for compliance could 

have been met, but the Respondent decided to reduce this already short period to 45 days, 

making the task almost impossible. All this occurred despite the fact that during an official 

audience the Minister for Telecommunications, Information Technology and Mass Media of 

Tyrea, Fredrik Woodlant acknowledged the importance of ensuring sufficient time for testing 

the algorithm, according to point 18 of uncontested facts of the case. The Respondent was 

completely aware of how much time it would take to develop this algorithm regarding the 

specific features of the Tyrean language, so the appropriate behavior in order to meet the 

requirements of good faith would have been to postpone the entry into force of the Law 0808-

L. It was also a violation of the requirement of transparency when the Respondent blocked the 

Claimants’ websites, even though they tried to meet the requirements, but the slashed deadline 

prevented them from doing this. A predictable and stable legal environment is necessary for 

the incoming investors, even the Preamble and Article 2 of the BIT has explicitly stated that 

the intention to conclude an investment treaty between the parties was to encourage investment, 

business initiatives and their protection. It is easy to understand that such an amendment that 

was made to the relevant legal regulations is inconsistent with this undertaking, therefore it is 

presumable that it was not done in good faith to help and protect the investments made by the 

Claimants. 

If we look at the principle of stability, we should not neglect the Tecmed case in which the 

arbitral tribunal made a statement regarding the basic expectations of an investor when making 

an investment. According to the tribunal “an investor expects to know all rules and regulations 

that will govern its investments, as well as the goals of the relevant policies and administrative 

practices… The foreign investor also expects the host State to act consistently -without 

arbitrarily revoking any pre-existing decisions or permits issued by the State that were relied 

upon by the investor to assume its commitments and to play and launch its commercial and 

business activities”48 These basic expectations are those that should be met during the lifecycle 

of an investment, and it is presumed by the investor that at least the general rules that govern 

their investment would not be radically changed. In this case Tyrea by amending the Media 

Law changed the very legal instrument which governs the investments made by the Claimants 

in a way that could not have been expected at the time when the decisions were made with 

regards to the investments. These investments were made as long-term investments and not as 

 
48 Yannick Radi, "Realizing Human Rights in Investment Treaty Arbitration: A Perspective 

from within the International Investment Law Toolbox," North Carolina Journal of 

International Law and Commercial Regulation 37, no. 4 (Summer 2012): 1165. 
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some speculative short-term money making schemes. This statement is supported by the fact 

that all of these platforms had developed features tailor-made for the Tyrean public and all of 

them were working on new features that were intended for the Tyrean market (in the case of 

FriendsLook this new feature was called “FriendsWatcher”, for Whistler it was “LifeLive” and 

for SpeakUp Media the name had not been revealed yet at the time, but they were 

experimenting as well), and were expected to be launched during 2018.  

 

c.) The third element of fair and equitable treatment is due process, also known as denial 

of justice. In the broadest sense, it seems to cover the whole field of State responsibility and it 

can be applied to all types of wrongful behavior perpetrated by  the state against aliens.49 In 

the narrowest sense, it means the refusal of a state to grant an alien access to its courts. One of 

the main requirements for the fair and equitable treatment would be to handle each case with 

due process, in other words by complying with the minimum international legal standards and 

principles. In its articles the 2004 US Model BIT and the US Free Trade Agreements with 

Australia, Chile, Singapore etc. embrace the idea that “fair and equitable treatment” includes 

the obligation not to deny justice in criminal, civil, or administrative adjudicatory proceedings 

in accordance with the principle of due process embodied in the principal legal systems of the 

world.50 By literal interpretation we can see that this principle by its wording (“includes the 

obligation not to deny justice…”) sets the requirement for the State to provide legal remedy for 

the investor in cases which concern their investment. By the facts we can clearly see that after 

the Ordinance of the Communications Authority of the Republic of Tyrea (Claimants Exhibit 

4), which blocked the websites concerned in the case, the Claimants had no opportunity to 

appeal against the decision, therefore legal remedy was not provided by the State. Since this 

obligation of the State arises from commonly accepted international principles such as rule of 

law or prohibition of denial of justice, by failing to provide an opportunity for legal remedy the 

Sate fell below acceptable international standards. The tribunal in Thunderbird v Mexico51 

came to a similar conclusion saying, that “acts that would give rise to a breach of the minimum 

standard of treatment prescribed by NAFTA and customary international law are those that 

 
49 F.V. García-Amador et Al., Recent Codification of the Law of State Responsibility for Injuries to Aliens 1974, 

180. 

50 Katia Yannaca-Small:Fair and Equitable Treatment Standard: Recent Developments, In: Standards of 

Investment Protection (August Reinsich), Oxford, Oxford University Press, 2008, 119.  

51 International Thunderbird Gaming Corporation v The United Mexican States 
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amount to a gross denial of justice or manifest arbitrariness falling below acceptable 

international standards.” 52  

In the case at hand the host State not only breached the minimum standard of protection, but 

also manifested arbitrariness by selectively blocking those websites which could not develop 

algorithms in time. In CMS v Argentina53 the tribunal stated that “any measure that might 

involve arbitrariness or discrimination is in itself contrary to the fair and equitable treatment” 

in the words of the Waste Management v Mexico54 tribunal “the minimum standard of 

treatment of fair and equitable treatment is infringed by conduct attributable to the State and 

harmful to the claimant if the conduct is arbitrary, grossly unfair, unjust or idiosyncratic, 

discriminatory”. The conduct of the host State was definitely arbitrary and unjust, since those 

platforms that are owned by the Respondent were not blocked because those are less popular, 

which in itself is true, but it doesn’t matter since the newly amended Article 117 of the Tyrean 

Penal Code does not make a distinction between popular and less popular sites, the possibility 

of temporary and permanent blocking is there for all of them. We assume that if the government 

wanted to differentiate based on popularity, the regulation would have been written in a way 

that expressly provides the possibility to do so. Therefore, it is clear to us that the Respondent 

by blocking the Claimants’ websites manifested arbitrariness and acted in a manner which is 

unjust, grossly unfair and not only has the chance to be discriminatory but it is in fact 

discriminatory, which is incompatible with the principle of due process and with the principle 

of fair and equitable treatment. 

 

d.) It is worth saying a few words about the last element of the fair and equitable treatment 

standard, the freedom from coercion and harassment.55 The host state by its own regulatory 

authorities must grant the investor freedom from such harmful conduct.56 Abusive behavior 

can take many forms like deportation from the host State, jailing the personnel and the 

executives, and threats of disadvantageous legal consequences. In Pope and Talbot57, where 

the tribunal described actions similar to the ones in the current case as “burdensome and 

confrontational” the violation of the FET standard has been confirmed. During the official 

 
52 Katia Yannaca-Small: i.m. 120. 

53 CMS Gas Transmission Company v. The Republic of Argentina, ICSID Case No. ARB/01/8 

54 Waste Management, Inc. v. United Mexican States ("Number 2"), ICSID Case No. ARB(AF)/00/3 

55 Rudolf Dolzer and Christoph Schreuer: Principles of International Investment Law, 2nd ed. Oxford University 

Press 2012, 147. 

56 Andrew Newcomb, Lluis Paradell: Law and Practice of Investment Treaties: Standards of Treatment, Kluwer 

Law International, 2009, 294. 

57 Pope and Talbot Inc. v The Government of Canada, UNCITRAL 
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meeting of the Regional Vice-President of SpeakUp Media and Respondent (represented by 

the Minister of Telecommunications), Mr. Fredrik Woodlant threatened the Claimants by 

saying that Tyrea “would not be stopped by the big names to immediately block any social 

network that fails to comply with the law”, being aware  that (having worked in IT for ten 

years) the deadline was not sufficient to develop and test the algorithm to comply with Law 

0808-L, so at the end of the day the blocking of these platforms would become inevitable. Not 

to mention the fact that unnecessary expenses and extended legal fees incurred on the 

Claimants side while trying their best to comply with the new regulation. In conclusion, we 

can say that this conduct clearly implies the breach of fair and equitable treatment standard.  
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5. Award the Claimants compensation in the amount of no less than 

69,134,875 USD for  FriendsLook plc, 26,760,460 USD for Whistler 

Inc., and 27,094,000 USD for SpeakUp Media  Inc., plus interest as 

of the date of issuance of the award 

 

With regards to the expert opinion on damages we firmly believe that Claimants are entitled to 

all costs and fees related to the expropriation of the investment and the loss of future profits. 

Since Claimants have only been in Tyrea since 2015, the expert based his opinion on revenues 

earned in 2016 and 2017 to estimate the numbers for 2018. The future profits of the business 

expansion were calculated based on the revenue earned in Tyrea, which is the reasonable thing 

to do in this particular situation, since it has been established that Alcadia and Larnacia is pretty 

similar to Tyrea, when it comes to the markets and potential user base. All in all we ask the 

Tribunal to award the Claimants the aforementioned amount of compensation, based on the 

estimated damages which occurred as a result of expropriation. 
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6. Find that Claimant is entitled to compensation by Respondent of 

all costs and fees related to  these proceedings.  

 

Pursuant to the abovementioned and explained reasons we firmly believe that the Respondent should 

bear all costs, fees and expenses related to the current procedure, therefore we sincerely ask the Tribunal 

to decide on this matter as well.   
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