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SUMMARY OF FACTS 

1. Claimant FriendsLook Plc is an international social media platform that is incorporated 

in and operating under the laws of the Federation of Novanda.1 It provides its users a 

multifaceted platform to share thoughts, pictures, and videos, as well as to create pages, 

groups, and virtual meet-ups with other users. It boasts of hundreds of millions of 

accounts, and a strong presence in more than 100 countries worldwide.2  

2. Claimants Whistler Inc. and SpeakUp Media Inc. are international social media platforms 

incorporated under the Union of Kitoa.3 On one hand, Whistler allows its users to 

express their thoughts and opinions through short, 280 character “whistles”. Its users can 

share photos, videos, and links to external websites. They can also follow other users 

whose “whistles” they can “like”, “re-whistle” or comment on.4 On the other hand, 

SpeakUp employs a “blog” format where anyone can create and maintain blogs, with 

any content they like, such as text, photos, GIFs, links to external websites, audios, 

videos, etc. SpeakUp currently hosts more than 400 million different blogs worldwide.5 

3. All three Claimants generate income through advertisement. In particular, FriendsLook’s 

revenue inflow is 85% from advertising, and 15% from personalized content.6 Whistler 

generates its income from paid ad space, promoted “whistles”, accounts and trends.7 

SpeakUp’s income sources are ad spaces, promotional content, and hosting of 

commercial blogs equipped with “pro” features, such as sales, advertising, and 

promotional instruments.8 

4. Respondent, the Republic of Tyrea, is a State that has recently transitioned from a 

military dictatorship to a democracy.9 It is a party to several bilateral investment treaties 

which were concluded during a temporary shift to a more open trade policy in the early 

2000s.10 Among those treaties are the Tyrea-Novanda BIT signed on 28 March 2000, 

and the Tyrea-Kitoa BIT signed on 20 January 2001. The BITs were ratified on 10 

 
1 Record, 3, ¶2. 
2 Record, 49, ¶7. 
3 Record, 3, ¶2. 
4 Record, 49, ¶8. 
5 Record, 49-50, ¶9. 
6 Record, 49, ¶7. 
7 Id. at ¶8. 
8 Record, 49-50, ¶9. 
9 Record, 48, ¶a1. 
10 Record, 48, ¶2. 
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September 2000 and 25 May 2001 respectively.11 Respondent also ratified the ICSID 

Convention on 15 December 2000. Novanda and Kitoa had already ratified the ICSID 

Convention in January and October 1995, respectively.12 

5. On September 10, 2013, Respondent Tyrea passed the Media Law which liberalized the 

Internet and loosened government control over the press.13 Mr. Anderson, the 

spokesperson for the Tyrean parliament even expressed the Tyrean legislative body’s 

intention to keep in line with this liberalization trend.14  

6. On December 2014, Respondent sponsored an international conference: “A New Web 

Era in Tyrea”, for representatives of social media platforms, internet service providers, 

online brands and other businesses.15 Here, a representative of the Tyrean government 

declared with absolute certainty that: “a new internet era has begun for Tyrea and that 

[they] will do [their] absolute best to facilitate the establishment of new internet 

possibilities for the people of Tyrea”.16 

7. Claimants recognized the potential of the Tyrean market. They noted that its potentially 

large user base of 120 million people17, as well as the lack of presence of large competitors, 

make it a key target market.18 

8. In January 2015, FriendsLook launched a Tyrean version of its website, and Whistler 

and SpeakUp soon followed suit in June the same year, employing the same model of 

operation.19 FriendsLook established a local office, including servers, in order to optimise 

the function of the platform for local users20; Whistler staffs a Tyrean office for its local 

branch21; and SpeakUp has a small office in Takodana, the Tyrean capital, for back office, 

customer support, and maintenance by technology experts.22 The cost Claimants 

 
11 Id. 
12 Id. 
13 Id. at ¶3. 
14 Id. 
15 Id. at ¶5. 
16 Record, 48-49, ¶5. 
17 Record, 48, ¶3. 
18 Record, 49, ¶6. 
19 Id. 
20 Record, 3-4, ¶4. 
21 Record, 4, ¶2. 
22 Record, 4, ¶6. 
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incurred for establishing the local branches are approximately: USD 2,796,000 for 

FriendsLook, USD 1,760,500 for Whistler, and USD 1,703,000 SpeakUp.23 

9. Claimants were largely successful in Tyrea24, such that, by January 2018, almost every 

inhabitant of the country over 10 years of age had an account on at least one of the social 

networks accessible in Tyrea.25 

10. Throughout 2017, Claimants were working on expanding their operations in the Tyrean 

market by developing new features tailor-made to its Tyrean user base.26 FriendsLook 

was reportedly developing “FriendsWatcher”, which is a personalized video platform 

that helps users discover new videos and shows organized around what their FriendsLook 

connections were watching.27 Whistler was working on “LifeLive” which offers users 

in-app video streaming and recording functions.28 SpeakUp was likewise developing a 

new product however, they have yet to reveal any details.29 All were expected to be 

launched sometime in 2018.30 

11. In the beginning of 2018 however, Respondent made a radical shift in its approach 

towards liberalizing the internet.31 The market and the potential client base of said 

countries are similar to that of Tyrea, but the government still imposes stricter 

requirements for global online services, in particular: social networks.32 Since late 2016, 

Claimants have been closely negotiating with the representatives of the two states and 

the discussions showed extremely positive signs that the countries will acquiesce to 

Claimants’ terms.33 In light of this, Claimants started actively planning their expansion 

to the new markets, incurring relevant costs.34 

12. In the beginning of 2018 however, the conditions for Claimants started worsening. On 

January 5, 2018, Respondent submitted to the President of the World Bank, Dr. Jim 

 
23 Record, 15, Direct Damages. 
24 Record, 50, ¶10. 
25 Record, 48, ¶4. 
26 Record, 50, ¶11. 
27 Id. 
28 Id. 
29 Id. 
30 Id. 
31 Record, 5, ¶15. 
32 Id. 
33 Id. 
34 Id. 
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Yong Kim, its Formal Notice of Denunciation.35 On January 12, 2018, a mere seven 

days after submitting its Formal Notice of Denunciation, Respondent passed Law 0808-

L amending the Media Law.36 Respondent claims that the law was passed in order to 

address the increasing ethnic tension between the Tatyars and Manyars, which was partly 

due to extremists using social media platforms.37 

13. The new law required all social networks to issue a filtering algorithm preventing 

dissemination of hate speech, to request Personal ID card details from both new and 

existing Tyrean users, and to provide competent authorities access to such Personal ID 

card details and correspondence among users (if the platform includes  a messaging 

feature).38 The Decree introducing the new law provided a 60 day deadline for 

compliance with the new requirements.39 

14. Claimants decided to comply with the new requirements and started the development 

of the filtering algorithm.40 Claimants believed that the 60 day period given was more 

than enough time to develop the algorithm, considering that a filtering algorithm already 

exists in the websites.41 They note however that majority of the work could be 

completed within 45 days, two more weeks would be needed for testing and adjustment, 

which is crucial in light of the nuances in the Tyrean language.42 On January 28, 2018, 

Respondent through the Minister of Information Technology and Mass Media of Tyrea, 

Fredrik Woodlant, even admitted the importance of allowing sufficient time for testing 

the algorithm.43 

15. On 11 February 2018, 30 days into the period for compliance, Respondent without 

prior notice and contrary to the original pronouncement, decided to shorten the period 

for compliance.44 Through Decree No. 0578/201-D, the initial 60 days given was 

reduced to a mere 45 days.45 Despite the negative impact the change had on the 

 
35 Record, 27, Respondent’s Exhibit 1. 
36 Record, 7, Claimant’s Exhibit 1. 
37 Record, 4, ¶8. 
38 Record, 8, Claimant’s Exhibit 1, ¶¶1-2. 
39 Record, 7, Claimant’s Exhibit 1. 
40 Record, 51, ¶16. 
41 Id. 
42 Id. 
43 Record, 52, ¶18. 
44 Record, 4, ¶11. 
45 Record, 10, Claimant’s Exhibit 3. 
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Claimants’ efforts to develop the algorithm, they continued to work to meet the new 

deadline.46 

16. Notwithstanding, Claimants’ compliance, Respondent proceeded with blocking 

Claimants’ social media platforms.47 The ordinance for the shut-down of FriendsLook 

was issued on 28 February 2018, a mere two days after the development of the required 

algorithm. Whistler and SpeakUp were shut-down on March 1 and 2, respectively.48  

17. It must be noted that Respondent did not block all social networks of the same type in 

its territory, but only those of Claimants.49 Wink, a local messaging application which is 

similarly used by extremists50 was only fined for non-compliance.51 Respondent reasoned 

out that they did not shut-down Wink because the “spam” messages sent only contained 

links to extremist propaganda, and out of the filter’s reach.52 TruthSeeker, another social 

media platform which was created by Respondents themselves back in February 2014, 

and is also being used by extremists to spread propaganda53, was similarly fined and not 

shut-down.54 Respondent did not provide any reason as to why this is so.55 

18. Thus on 29 June 2018, Claimants submit to the International Centre for Settlement of 

Investment Disputes a Request for Arbitration56, claiming to accept the standing offer 

made by Tyrea in Article 9 of the Agreement between Tyrea and Novanda for the 

Promotion and Reciprocal Protection of Investments (Tyrea-Novanda BIT) and the 

Agreement between Tyrea and Kitoa for the Promotion and Reciprocal Protection of 

Investments (Tyrea-Kitoa BIT).57 The Tribunal was constituted on 20 December 2018, 

in accordance with the ICSID Convention and the ICSID Arbitration Rules.58 

19. On 21 December 2018, Respondent submitted the Tribunal a request for provisional 

measures, alleging that Claimants have been promoting, stimulating, or instigating the 

 
46 Record, 4, ¶11. 
47 Record, 4, ¶12. 
48 Record, 11-12, Claimant’s Exhibit 4. 
49 Record, 5, ¶12. 
50 Record, 50, ¶13. 
51 Record, 67, ¶11. 
52 Record, 53, ¶22. 
53 Record, 50-51, ¶13. 
54 Record, 67, ¶11. 
55 Record, 53, ¶22. 
56 Record, 2, 3, ¶1. 
57 Record, 3, ¶2. 
58 Record, 35. 
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publication of propaganda, presenting their case selectively outside the Tribunal, or 

otherwise jeopardizing Respondent’s rights in the dispute.59

 
59 Record, 36, ¶1. 
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ARGUMENTS ON PROCEDURE 

I. THE TRIBUNAL SHOULD NOT GRANT RESPONDENT’S REQUEST FOR 

PROVISIONAL MEASURES. 

A. THE CONDITIONS WARRANTING THE GRANT OF PROVISIONAL MEASURES 

UNDER ARTICLE 47 OF THE ICSID CONVENTION AND RULE 39(1) OF THE ICSID 

ARBITRATION RULES HAVE NOT BEEN MET. 

1. Preceding any determination of whether it should grant Respondent’s request for provisional 

measures, the Tribunal is respectfully invited to take into account that the exercise of its power to 

recommend provisional measures pursuant to Article 47 of  ICSID Convention is extraordinary 

power that, echoing the Tribunal in Maffezini,60 should not be taken lightly, 61 and more 

importantly, that the burden of proving that the conditions for the grant of provisional measures 

lies with Respondent.62 To discharge this burden and justify its request for provisional measures, 

Respondent must prove, not only that the circumstances warrant the grant of provisional measures, 

but also that the grant of such measures meet the high thresholds63 of urgency, necessity, and 

proportionality. Failure on the part of Respondent to demonstrate the existence of the cumulative 

conditions required by Art. 47 of the ICSID Convention as supplemented by Rule 39(1) of the 

Rules, constrains the Tribunal not grant Respondent’s request for provisional measures. 

2. The Tribunal should not grant Respondent’s request for provisional measures because first, there 

is there is no causal link between Claimants’ public relations and lobbying activities (PR activities) 

and the harm Respondent allegedly stands to suffer; and second, in any event, the grant of 

provisional measures is not urgent, necessary, or proportional.   

 
60 Id.  
61 Occidental, ¶ 59; Hydro, ¶ 3.12; Phoenix, ¶ 33; Plama, ¶ 38; Maffezini, ¶ 10. 
62 Maffezini, ¶10; Tanzania 1, ¶18; Tanzania 2, ¶ 31. 
63 Kaufmann-Kohler, 550.; Maffezini, ¶ 10. 
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1. There is no causal link between Claimants’ PR activities and the harm that 

Respondent allegedly stands to suffer.  

3. While Claimants recognize that parties in an investment arbitration have the right to non-

aggravation of a dispute,64 such right is not absolute. Respondent must prove that there is a causal 

link between Claimants’ PR activities and the harm it allegedly stands to suffer. Causal link exists 

when the damage derives directly from the wrongful act without intermediary elements.65 Such 

link does not exist in this case.  

4. On the one hand, the PR activities Claimants have engaged in consist in conduct purely for 

lobbying purposes and to expedite any bilateral resolution with Respondent.66 In its Request,67 

Respondent makes reference to Claimants’ act of hiring professional PR experts to issue negative 

information to the press, and that such information are flagged as popular across Friendslook 

platform outside of Tyrean territory.68 The Tribunal may wish to note in the context of establishing 

causal link that the activities being referred to by Respondent have as a common feature – that is, 

the participation of the international community and response to the burgeoning concerns over 

Respondent’s worrying conduct limiting freedom of speech.  

5. As to the publication of documents, Respondent imputes the publication of the Request for 

Arbitration by the Global Herald, along with Ms. Parlante’s Witness Statement, on Claimant.69 

Respondent further suggests that Claimant somehow had any form of control over excerpts of its 

Response to the Request for Arbitration which had been reproduced by other websites and Vox 

Mundus which was circulated in many countries, including Tyrea.70 Claimant respectfully 

disagrees. As clearly ruled by the Tribunal in Talinn,71 there is no duty of confidentiality in ICSID 

arbitration, whether under the ICSID Convention, any other applicable Rules, or otherwise. 

 
64 Azurix 1, ¶¶16-20. 
65 Lemire, ¶164. 
66 Record, 53, ¶25. 
67 Record, 36, ¶2 
68 Record, 36, ¶2 
69 Record, 36, ¶4. 
70 Record, 36, ¶5.  
71 Talinn, ¶80, 81. 
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More importantly, parties have no obligation to keep their memorials [in arbitration proceedings] 

a secret.72 

6. On the other hand, Respondents have failed to establish that such right has been violated by 

Claimants’ public relations activities. Specifically, Respondents’ request for provisional measures 

rests on: first, a perceived economic damage, second, a perceived exacerbation of the volatile 

political situation in Tyrea; and third, a perceived threat to the impartiality of the members of the 

Tribunal.73 Respondent however proceeds from the wrong premise, as they mistakenly equate 

Claimants’ PR activities as promotion, stimulation, and instigation of the publication of 

propaganda against Respondent.74  

7. To be clear, Claimants did not aid in the publication of any of the materials against Respondent, 

much less did it participate in the creation of any of these materials. Respondent bewails 

publications that, by any reasonable standard, constitute organic criticisms against Respondent’s 

acts of blocking Claimants’ websites. Not only are these articles present in both print and digital 

media75, NGOs and activists – completely detached from these proceedings – have publicly 

condemned Respondent’s conduct in early 2019.76 Further back, as early as 15 March 2018, 

Tyrean protesters have already been publicly expressing strong views against the government’s 

crackdown on their freedom of speech as reason for their protest.77  

8. Respondent has yet to establish a nexus between Claimants’ Public Relations (PR) activities and 

the alleged aggravation of the dispute that will occur. Respondents merely alleged without 

demonstrating how Claimants’ actions tend or will tend to produce the specified harm. Thus, 

quite clearly, the circumstances do not warrant the grant of the request for provisional measure 

because there is no causal link between the circumstances specified by Respondent and the harm 

that warrants the protection of rights. 

 
72 Talinn, ¶¶80-81; citing Biwater 
73 Record, 36, ¶¶8-11. 
74 Record, 36, ¶2. 
75 Record, 36, ¶3. 
76 Record, 66, ¶2. 
77 Record, 61, ¶5. 
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2. In any event, the grant of a provisional measures is not urgent, necessary, or 

proportional. 

9. As held by the Tribunal in Maffezini v. Spain, provisional measures are extraordinary measures 

which should not be recommended lightly.78 The Tribunal thus ruled that a grant of provisional 

measures requires Respondent to meet the high standards of urgency, necessity and 

proportionality. Even proceeding from Respondent’s premise that Claimants’ PR activities 

promoted, stimulated, and instigated the production of propaganda material against Respondent, 

the grant of provisional measure is still improper. 

a. The grant of provisional measure is not urgent as there is no imminent 

harm.  

10. Urgency requires the existence of an imminent possibility that the rights of a party be prejudiced 

before the Tribunal has rendered its award.79  The requirement of urgency is further clarified by 

the Tribunal in Occidental v. Ecuador, ruling that urgency is satisfied when the actions of one 

party – Claimants in this case – are capable of causing or threatening irreparable prejudice to the 

rights of the other party, Respondent in this case.  

11. The Tribunal in Occidental v. Ecuador ruled that the standard of urgency is satisfied where the 

actions of a party are capable of  causing  or  of  threatening  irreparable  prejudice  to  the  rights  

invoked.80 The Tribunal further provided that provisional measures, are not meant to protect 

against any potential or hypothetical harm susceptible to result from uncertain actions. Rather, 

they are meant to protect the requesting party from imminent harm.81 

12. Respondent alleges that it will suffer serious damage to its economy should the provisional 

measures not be granted.82 Claimants submits that such damage is speculative and is not the harm 

the grant of provisional measures seeks to prevent. Respondent does not currently have a right to 

host the World Expo, and even assuming that they do, the projected benefit is also speculative.  

 
78 Maffezini, ¶10. 
79 Azurix 1, ¶33. 
80 Occidental, ¶59. 
81 Id. at ¶89. 
82 Record, 38, ¶9. 
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13. Respondent further alleges that the costs of issuing sovereign bonds on December 2019 will likely 

increase should the provisional measures not be granted.83  There is no urgency precisely because 

Respondents have yet to release said bonds. Should the cost of issuance actually increase, they can 

still release it after the termination of the arbitration proceedings.  

14. As regards the alleged exacerbation of the volatile political situation in Tyrea, Claimants submit 

that contrary to Respondent’s assertions that “the continuous misuse and misrepresentation of 

arguments and the dispute in domestic and international media will further inflame the social and 

political situation of Tyrea”84, there has been a general de-escalation of tension in Tyrea’s largest 

cities since 15 March 2018.85 Claimants would also like to point out that in Respondent’s 21 

December 2018 Request for Provisional Measures, the earliest written article they imputed to 

Claimants was published on July 201886 and as of the year 2019, Respondents were only able to 

identify 4 articles they alleged to be propaganda material.87 Given this trend of de-escalation and 

seeing as nine months has already elapsed since the Request for Provisional Measures, and no 

escalation of the dispute was observed to have been caused by the alleged publication, there is no 

urgency to issue a provisional measure. Thus there is no imminent harm as regards the alleged 

exacerbation of the volatile political situation in Tyrea. 

15. Thus, the grant of provisional measure is not urgent as there is no imminent harm. 

b. The grant of provisional measure is not necessary as there is no irreparable 

harm. 

16. The Tribunal in Quiborax v. Bolivia ruled that the proper standard for necessity is the presence 

of irreparable harm, or harm that cannot be repaired by an award of damages.88 

17. In their Request, Respondent prays for the grant of provisional measures in order to protect itself 

from serious economic harm. Claimants submit that such harm does not constitute irreparable 

 
83 Record, 38, ¶10. 
84 Record, 38, ¶11. 
85 Record, 61-62, ¶5. 
86 Record, 36, ¶3. 
87 Record, 67, ¶9. 
88 Quiborax, ¶156. 
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harm. By its nature, economic damage is necessarily quantifiable. Conversely, Respondent’s 

request does not involve any quantification of alleged damages.89  

18. As regards the perceived threat to the impartiality of the members of the Tribunal, Claimant 

submits that the grant of a provisional measure is not the proper remedy. Art. 57 of the ICSID 

Convention provides that a party may propose to the Tribunal the disqualification of any of its 

members on account manifest lack of the qualities required by Art. 14(1).90 Art. 14(1) provides 

that Arbitrators must be persons of high moral character and recognized competence, who may 

be relied upon to exercise independent judgment.91 The Tribunal in Blue Bank v. Venezuela 

further provided that Arts. 57 and 14(1) of the ICSID Convention do not require proof of actual 

dependence or bias; rather it is sufficient to establish the appearance of dependence or bias.92 Should 

Respondent feel that any member of the Tribunal manifests lack of impartial judgment, the proper 

remedy is to request for the disqualification of such member under Art. 57 of the ICSID 

Convention. Thus there is no irreparable harm as regards the threat to the impartiality of the 

members of the Tribunal. 

19. Therefore, the grant of provisional measure is not necessary as there is no irreparable harm. 

c. The grant of provisional measure is not proportional. 

20. Although not explicitly provided in Art. 47 of the ICISD Convention, the Tribunal in Talinn v. 

Estonia recognized proportionality as a requirement for the grant of provisional measures.93 In 

assessing proportionality, the Tribunal in Quiborax used the standard found in Art. 17A of the 

2006 UNCITRAL Model Law, which provides that a provisional measure is proportional if the 

alleged harm substantially outweighs the  harm  that  is  likely  to  result  to  the other party  if  

the  measure  is  granted.94 

 
89 Occidental, ¶98. 
90 ICSID Convention, art.57. 
91 ICSID Convention, art. 14(1). 
92 Blue Bank 2, ¶59. 
93 Talinn, ¶78. 
94 Quiborax, ¶71. 
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21. In the case at bar, Respondent prays that Claimants abstain, for the duration of the proceedings, 

from “promoting, stimulating, or instigating” the publication of material adverse to Respondent’s 

position.95 Respondent imputes to Claimants a “large-scale aggressive media campaign”.96  

22. The acts Respondent imputes however constitute Claimants’ business in the ordinary course. 

Claimants have no hand in the spread of such information and their presence in Claimants’ 

platforms is due to the fact that they are sponsored content. The sudden influx of such content in 

the platform corresponds to the rise in the present controversy in the public sphere, as evidenced 

by the presence of such articles in both print and digital media.97 

23. The provisional measures if granted would, create a significant harm against Claimants that would 

outweigh Respondent's alleged harm. Claimants derive their income from advertisements, or 

sponsored content whereby Claimants receive payment for featuring advertisements to other users 

of the site in their feed.98 Advertisement constitutes a large portion of Claimant’s income source. 

FriendsLook alone derives 85% of its income from payment for ad space.99 Granting Respondent’s 

request for provisional measure would essentially deprive Claimants of all their income for the 

duration of the arbitration. Thus the grant of provisional measures is not proportional. 

24. Therefore, the Tribunal, should not grant the provisional measures requested by Respondent. 

II. THE TRIBUNAL HAS JURISDICTION OVER THE PRESENT DISPUTE.  

25. Article 25(1) of the ICSID Convention provides the requisites for the jurisdiction of the Centre: 

(1) any legal dispute arising directly out of an investment, (2) between a Contracting State and a 

national of another Contracting State, (3) which the parties to the dispute consent in writing to 

submit to the Centre. When the parties have given their consent, no party may withdraw its 

consent unilaterally.100 Claimants will now demonstrate that first, the current dispute arises directly 

out of an investment (there is Jurisdiction Ratione Materiae), second, the Host State Tyrea and 

Home States Novanda and Kitoa are parties to the ICSID Convention (there is Jurisdiction 

 
95 Record, 36, ¶1. 
96 Record, 36, ¶2. 
97 Record, 36, ¶3. 
98 Record, 49, ¶7. 
99 Record, 49, ¶7.  
100 ICSID Convention, art. 25(1). 
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Ratione Personae), and third, both the Tyrea and the Investor have consented to the present 

arbitration (there is Jurisdiction Ratione Voluntatis) 

A. THE CURRENT DISPUTE ARISES DIRECTLY OUT OF AN INVESTMENT (THERE IS 

JURISDICTION RATIONE MATERIAE). 

a. Claimants’ assets constitute investments under the BITs. 

26. Art. 1(a)(iv) of the BITs provide that investments constitute “rights in the field of intellectual 

property, technical process, and know-how”.101 The features in Claimants’ websites distinguish 

them from other social media websites. FriendsLook provides its users a platform to share or “post” 

thoughts, pictures and videos, as well as create pages, groups, and virtual meet-ups with other 

users.102 Whistler allows its users to express their thoughts and ideas through 280 character 

“whistles”, share photos, videos, and links to external websites, and follow other users whose 

“whistles” they can “like”, “re-whistle” or comment on.103 Lastly, SpeakUp uses a “blog” format, 

where users can create and maintain blogs populating them with content they like, including text, 

photos, GIFs, links to external websites, audios, videos, etc.104 In localizing these features of the 

websites, Claimants had to take into  account the complexities of the Tyrean language105, costing 

them an aggregate of USD 1,967,000 as localization costs.106 Thus Claimants’ websites constitute 

investments under the BITs. 

27. Similarly the algorithm developed by Claimants also constitute investments under the same item 

in the BITs.107 Claimants had to further develop their generic filters used worldwide for examining 

content and detecting accounts, as well as their manual complaint-based systems for dealing with 

incidents of hate speech.108 Such development and implementation cost Claimants resources and 

45 days of work.109 Thus, Claimants’ algorithm constitute an investment under the BITs. 

 
101 Record, 54, art. 1(a)(iv). 
102 Record, 49, ¶7. 
103 Record, 49, ¶8. 
104 Record, 49, ¶9. 
105 Record, 51, ¶16. 
106 Record, 15, Direct Damages. 
107 Record, 54, art. 1(a)(iv). 
108 Record, 51, ¶16. 
109 Record, 51, ¶16. 
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28. Claimants also have tangible asset under Art. 1(a)(i) of the BITs, or “movable and immovable 

property as well as any other rights in rem in respect of every kind of asset”.110 Claimants have 

branch offices in Tyrea and employ staff locally.111 Claimants invested equipment to host the local 

servers costing an aggregate amount of USD 1,270,000.112 Thus Claimants’ tangible assets 

constitute investment under the BITs. 

b. Claimants’ investments were made within Respondent’s territory. 

29. Claimants recognize that the BITs provide for territoriality requirements in the BITs. Art. 2 of the 

BITs provide: “either Contracting Party shall . . . promote economic cooperation through the 

protection in its territory of investments of nationals of the other Contracting Party. Further Art. 

1 of the BITs provide a definition for territory, which includes the maritime areas adjacent to the 

coast of the State concerned, to the extent to which that State may exercise sovereign rights or 

jurisdiction in those areas according to international law.  

30. Claimants’ tangible assets are physically located within Tyrea.113 Claimants have branch offices in 

Takodana, Tyrea’s capital and employ local staff.114 Claimants also have equipment that hosts its 

local servers.115  

31. Assuming that Claimants’ websites are not physically located in Tyrea, the Tribunal is SGS v. 

Pakistan held that mere “injection of funds” constitute investments.116 In Claimants’ Damage 

Report, it can be seen that Claimants spent an aggregate amount of USD 6,232,500 to set up their 

websites in Tyrea.117 The costs of establishing the local branches are itemized as follows: Market 

research, Website localization, Legal & regulatory compliance, Induction marketing campaign, 

and Equipment.118 Claimants made substantial contributions in advertising and localizing the 

 
110 Record, 54, art. 1(a)(i). 
111 Record, 3-4, ¶4-6. 
112 Record, 15, Direct Damages. 
113 Record, 54, art. 1(a)(i). 
114 Record, 3-4, ¶4-6. 
115 Record, 4, ¶4. 
116 SGS, ¶136 
117 Record, 15, Direct Damages. 
118 Record, 15, Direct Damages. 
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website119, and such injection of funds into Tyrea resulted into Claimants’ dominant presence in 

the country.120 Thus Claimants’ investments were made within Tyrean territory.  

32. Therefore the current dispute arises directly out of an investment (there is Jurisdiction Ratione 

Materiae). 

B. THE HOST STATE TYREA AND HOME STATES NOVANDA AND KITOA ARE PARTIES 

TO THE ICSID CONVENTION (THERE IS JURISDICTION RATIONE PERSONAE). 

33. For the Host State requirement, Tyrea acceded to the ICSID Convention on 15 December 

2000.121 While Tyrea subsequently denounced the ICSID Convention on 5 January 2018122, such 

denunciation only took effect six months after the receipt of the notice by the depositary, pursuant 

to Art. 71 of the ICSID Convention.123 Tyrea remained a State-party to the Convention when 

Claimants submitted the Request for Arbitration on 29 June 2018124 which was before the 

expiration of the six month period on 5 July 2018. Thus Tyrea is party to the ICSID Convention. 

34. For the Home State requirement, Novanda and Kitoa acceded to the ICSID Convention on 

January and October 1995 respectively, and continue to be State-parties to the Convention.125 

Pursuant to the Tyrea-Novanda and Tyrea-Kitoa BITs, a legal person constituted in accordance 

with the laws of a Contracting Party, is a national of said Contracting Party.126 FriendsLook plc is 

incorporated under the laws of the Federation of Novanda, a Contracting State of the ICSID 

Convention.127 Whistler Inc. and SpeakUp Inc. are incorporated under the Union of Kitoa, 

another Contracting State of the ICSID.128 Thus FriendsLook, Whistler, and SpeakUp are 

nationals under their respective BITs. 

 
119 Record, 49, ¶6. 
120 Record, 50, ¶10. 
121 Record, 48, ¶2. 
122 Record, 27. 
123 ICSID Convention, art. 71. 
124 Record, 2. 
125 Record, 48, ¶2. 
126 Record, 54, art. 1(b)(ii). 
127 Record, 3, ¶4.  
128 Record, 4, ¶5-6. 
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35. Therefore the Host State Tyrea and Home States Novanda and Kitoa are parties to the ICSID 

Convention (there is Jurisdiction Ratione Personae). 

C. BOTH TYREA AND THE INVESTOR HAVE CONSENTED TO THE PRESENT 

ARBITRATION (THERE IS JURISDICTION RATIONE VOLIUNTATIS). 

36. Art. 25 of the ICSID Convention provides that before the Centre can have jurisdiction over a 

dispute, the parties must first consent in writing to submit it to the Centre.129 It further provides 

that “when the parties have given their consent (to arbitrate), no party may withdraw its consent 

unilaterally”.130  

37.  Respondent’s written consent to arbitrate under the ICSID Convention is in Art. 9 of the BITs, 

which provide that “disputes between one Contracting Party and a national of the other 

Contracting Party . . . shall at the request of the national concerned be submitted to the ICSID, 

for settlement by arbitration or conciliation under the ICSID Convention”. 131 Respondent 

likewise gives its unconditional consent to arbitrate under the ICSID Convention.132 

38. Nevertheless, a Contracting State may denounce the ICSID Convention under Art. 71 of the 

ICSID Convention, which provides that: “Any Contracting State may denounce this Convention 

by written notice to the depositary of the Convention. The denunciation shall take effect six 

months after receipt of such notice.”133 Thus, Respondent can only withdraw its consent subject 

to the provisions of Art. 71. 

39. The Tribunal in Blue Bank v. Venezuela also provides that “Art. 71 must be interpreted in 

conformity with Art. 31 of the VCLT, in light of its object and purpose, and in order to ensure 

its effet utile.134 On a plain reading of Art. 71, there exists a six-month period of time following 

the receipt of a written notice of denunciation by the depositary before the denunciation becomes 

effective, and such language is mandatory. Denunciation of the Convention takes effect only after 

the expiry of six months from the date of receipt of the notice of denunciation by the depositary. 

 
129 ICSID Convention, art. 25(1). 
130 ICSID Convention, art. 25(1). 
131 Record, 56, art. 9(1). 
132 Record, 56, art. 9(3). 
133 Blue Bank 1, ¶105 (citing ICSID Convention, art. 71). 
134 Vienna Convention on the Law of Treaties, art. 31(1). 
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Any other interpretation would render the reference to a six-month time period devoid of any 

meaning , and would run directly contrary to the principle of effet utile (ut res magis valeat quam 

pereat)”.135 

40. Claimants anticipate that Respondent will argue that they have already withdrawn their consent 

pursuant to the recent decision in Fabrica v. Venezuela. Respondent is of the position that its 

denunciation of the Convention equally withdraws its offer to consent in the BITs. 

Notwithstanding receipt of the notice of Respondent’s denunciation on 5 January 2018, such 

denunciation does not automatically terminate any and all access for investors to arbitration. 

Denunciation only applies to the ICSID Convention and not to arbitration under the ICSID in 

the BITs.  

41. Art. 9(1) of the BITs provide for dispute resolution under the ICSID136 and Art. 9(3) provides for 

Respondent’s unconditional consent to submit to ICSID Arbitration.137 Art. 13 of the BITs 

likewise provides the period for which the BITs are to remain in force being 15 years from entry 

into force.138 The BITs shall remain in force unless the notice of termination has been given by 

either Contracting Party at least six months before the date of the expiry of its validity. The 

Agreement shall be extended tacitly for periods of ten years, each Contracting Party reserving the 

right to terminate the Agreement upon notice of at least six months before the date of expiry of 

the current period of validity.139 Thus notwithstanding Respondent’s denunciation of the ICSID 

Convention, its consent to arbitrate under the ICSID in Art.9 (1 & 3) still stands.  

42. Article 71 of the ICSID Convention places a mechanism precisely to give investors, such as 

Claimants, a remedy. The latter part of Article 71 of the ICSID Convention provides for a 6-

month period before the denunciation takes effect and that period is precisely put in place to allow 

investors to file their claims before the Tribunal.  

43. Art. 72 does not provide that only the rights and obligations consented to by Tyrea before the 

receipt of denunciation will be protected; the provision simply states that proceedings already 

 
135 Blue Bank 1, ¶119. 
136 Record, 56, art. 9(1). 
137 Record, 56, art. 9(3). 
138 Record, 56-57, art. 13(1). 
139 Record, 57, art. 13(2). 
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entered into by Tyrea will be protected. The provision to govern claims after the receipt of 

denunciation but before the end of the six-month period is still Art. 71.  

44.  In this case, Claimants filed their Request for Arbitration on 29 June 2018, which is within the 

six-month period provided under Art. 71, with the counting beginning from 5 January 2018 and 

ending on 5 July 2018. Tyrea cannot unilaterally withdraw its consent to arbitrate before the end 

of the six-month period provided in Art. 71. 

45. Therefore, both Tyrea and the Investor have consented to the present arbitration (there is 

Jurisdiction Ratione Voluntatis).   

III. THE TRIBUNAL HAS JURISDICTION OVER THE MULTI-PARTY 

ARBITRATION PROCEEDING BROUGHT AGAINST RESPONDENT. 

A. THE ICSID CONVENTION, TYREA-NOVANDA, AND TYREA-KITOA BITS 

PROVIDED NO EXPRESS PROHIBITION OF MULTI-PARTY ARBITRATION. 

46. Art. 44 of the ICSID Convention provides that if any question of procedure arises which is not 

covered by the Convention, the Arbitration Rules, or any rules agreed by the parties, the Tribunal 

shall decide the question.140 Art. 12(6) of the BITs even provide that unless the parties decide 

otherwise, the Tribunal shall determine its own procedure.141 Further, the Tribunal in Flughafen 

v. Venezuela ruled that since none of the [BITs] contain any prohibition on investors covered by 

different [BITs] to act together, Respondent’s consent to submit to ICSID Arbitration will not be 

violated.142 Similarly, the ICSID Convention and the Arbitration Rules provide no prohibition on 

the submission of claims by several investors.143  

47. The Tribunal in Flughafen held that the Chilean and Swiss investors share a single perspective on 

the facts and the rights allegedly violated by Respondent. Thus a single dispute arose between the 

investors and Venezuela, and the investors can seek resolution in a single arbitration.144  

 
140 ICSID Convention, art. 44. 
141 Record, 57, art. 12(6). 
142 Flughafen, ¶403. 
143 Flughafen, ¶404. 
144 Flughafen, ¶405. 
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48. While there are two different BITs in this case, the Tyrea-Novanda and Tyrea-Kitoa BITs, they 

are nonetheless compatible as regards multi-party claims. In Flughafen, the Tribunal ruled that 

since the scope of the protection offered by [BITs] to the foreign investors is similar, and the 

differences that exist are easily identifiable, the [BIT] are not radically different, much less 

incompatible.145 In this case, the Tyrea-Novanda and Tyrea-Kito BITs are substantially similar. 

They both provide the same scope of protection: the definition for investments, nationals, and 

territory are similar146, they both provide for Fair & Equitable treatment147 and prohibition on 

unlawful expropriation148, as well as dispute resolution under the ICSID Convention.149 The only 

difference between the two BITs is the wording of their preamble. The Tyrea-Novanda BIT 

suggests that its intent is to create favorable conditions for greater investment150, while the Tyrea-

Kitoa BIT intends to strengthen the traditional ties of friendship between their countries.151 Thus 

following the rule in Flughafen, multi-party arbitration can be done in the instant case.  

49. Lastly, the Tribunal in Flughafen noted the reasonableness of Multi-party arbitration, as it avoids 

the existence of two (or more) parallel procedures which would deal with the same events. Such 

would increase costs and create the risk of contradictory decisions.152  

Therefore the ICSID Convention, Tyrea-Kitoa, and Tyrea-Novanda BITs provided no express 

prohibition of multi-party arbitration. 

B. ASSUMING CONSENT IS NECESSARY, RESPONDENT GAVE ITS CONSENT TO 

MULTI-PARTY ARBITRATION. 

50. Claimants anticipates that Respondent will try to argue that they did not give explicit consent to 

Multi-party arbitration in their consent to arbitrate in Art. 9 of the BITs.153 Art. 25 of the ICSID 

Convention provides for consent as a requisite for the jurisdiction of the Centre.154 Respondents 

might argue that Art. 9(1) of the ICSID Convention provides only for “disputes between one 

 
145 Id. 
146 Record, 54, art. 1. 
147 Record, 55, art. 3(1). 
148 Record, 56, art. 6. 
149 Record, 56, art. 9(1). 
150 Record, 54, preamble. 
151 Record, 59, preamble. 
152 Flughafen v. Venezuela, ICSID Case No. ARB/10/19, Award, 18 November 2014, ¶405. 
153 Record, 56, art. 9. 
154 ICSID Convention, art. 25(1). 
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Contracting Party and a national of the other Contracting Party”.155 A similar wording can be 

found in Art. 25(1) of the ICSID Convention which provides “between a Contracting State . . . 

and a national of another Contracting State”.156 Respondent might thus conclude that since their 

consent to arbitrate in the BITs is limited only to a singular national, they did not consent to 

Multi-party Arbitration. 

51. Claimants submits that there is nothing in the context of the ICSID nor the BITs to support a 

limited singular interpretation. Applying Art. 33(1) of the VCLT, the BITs must be interpreted in 

good faith and “in accordance with the ordinary meaning to be given to the terms of the treaty”.157 

The Tribunal in Ambiente v. Argentina held that the wording of Art. 25 of the ICSID Convention 

is susceptible to accommodate Multi-party Arbitration. “While it is true that the provision speaks 

of “a national of [a] Contracting State” in the singular, nothing would force the Tribunal to 

conclude that this wording could not also encompass a plurality of individuals.”158  

52. A perusal of the BITs would provide the same result, as in fact Article 3 of the BITs uses the term 

“Each Contracting Party”.159 In Ambiente, the Tribunal held that there is no reason for the use of 

investor in the singular in one provision, to be more “relevant” than the use of investor in the 

plural in another provision. Such does not restrict Respondent’s consent to arbitrate claims filed 

by a single investor.160 

53. Claimants would like to point out as well that the 1998 Tyrean Civil Procedure Code allows for 

collective claims.161 The Tribunal in Ambiente notes, that the admission of multi-party proceedings 

should not come as a surprise to the Respondent, and that it is well accustomed from its own 

legislation and legal tradition that instituting multi-party proceedings is perfectly possible under 

certain circumstances.162 

54. Further, the Tribunal in Abaclat v. Argentina ruled that for Multi-party Arbitration there is no 

need for a special form of consent different from the general consent given to vest the Tribunal 

 
155 Record, 56, art. 9(1). 
156 ICSID Convention, art. 25(1). 
157 Vienna Convention on the Law of Treaties, art. 31(1). 
158 Ambiente, ¶130. 
159 Record, 55, art. 3. 
160 Ambiente, ¶131. 
161 Record, 62, ¶8. 
162 Ambiente, ¶134. 
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with jurisdiction.163 Provided that in Art. 9(3) of the BITs, Respondent gave its unconditional 

consent to the submission of disputes to the ICSID164, and following the ruling in Abaclat, such 

consent already includes consent to Multi-party Arbitration.  

55. Therefore Respondent gave its consent to Multi-party Arbitration. 

C. THE CONDITIONS FOR GROUP TREATMENT HAVE BEEN MET IN THIS CASE. 

56. The Tribunal in Alemanni v. Argentina ruled that it is perfectly possible for a dispute to have more 

than one party on the Claimant’s side, but the interest represented on each side of the dispute has 

to be in all essential respects identical for all those involved on that side of the dispute.165 Abaclat 

provides that group examination of claims may be done where the claims raised by multiple 

claimants are considered to be identical or sufficiently homogenous. Abaclat further provides that 

to pass such test of homogeneity, Claimants must have homogenous rights of compensation, for a 

homogenous damage caused to them by homogenous breaches of obligations provided in the 

BITs.166  

57. In the present case, the dispute settlement clauses or Art. 9 of the BITs are both identical, similarly 

providing for ICSID Arbitration. The claims made by the Claimants are substantially similar. 

Claimants are all investors in Respondent’s social media industry167, and they have all been 

deprived of the use and enjoyment of their investments168 through Respondent’s blocking of their 

websites.169 Pursuant to Art. 6(c) of the BITs, Claimants are all claiming for Respondent’s payment 

of just compensation: consisting of direct damages, lost profits and expansion profits.170  

58. Therefore, the conditions for Group Treatment have been met in this case. 
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ARGUMENTS ON THE MERITS 

I.  RESPONDENT BREACHED THE TYREA-NOVANDA BIT AND TYREA-

KITOA BIT (“BITS”) BY BLOCKING CLAIMANTS’ WEBSITES 

59. Respondent violated the BITs because first, the blocking of Claimants’ websites is an unlawful 

indirect expropriation of Claimants’ investments resulting in a violation of Article 6 of the BITs 

and second, Respondent violated Claimants’ right to a FET under Article 3 of the BITs. 

A. THE BLOCKING OF CLAIMANTS’ WEBSITES CONSTITUTES AN UNLAWFUL 

INDIRECT EXPROPRIATION ON THE PART OF RESPONDENTS. 

60. Respondent’s blocking of Claimants’ website is an indirect expropriation that: (1) substantially 

deprived Claimants of the use of their websites and (2) failed to satisfy the requirements of a valid 

expropriation.  

1. Respondent substantially deprived Claimants’ investments. 

61. Despite the protection granted by the BITs over Claimants’ investments, Respondent violated its 

obligation not to [t]ake any measures…depriving a party of its investments unless certain conditions 

are met.171 An investment is directly expropriated when there is outright taking which results in 

the transfer of ownership.172 Expropriations are not limited to direct expropriation for 

expropriation can result when the title to the property remains with the investor, but the measure 

results in a interference depriving him of the use, disposal or enjoyment of his investment.173 

62. The decisive factor in determining whether or not the interference may constitute indirect 

expropriation is the magnitude of the interference resulting from the measure.174 The interference 

must significantly or entirely deprive an investor of the control over the investment.175 Tribunals 

have applied the test of substantial deprivation in determining whether or not measures tantamount 

to indirect expropriation.176 Therefore, there must be a deprivation of the enjoyment of the 
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property removing control from the hands of the investor taking into account the severity of the 

economic impact on the investor’s investments.177  

a. Respondent’s Acts effectively neutralized Claimants’ enjoyment of their 

property.  

63. Indirect Expropriation occurs when there is incidental interference on the use of the property 

which has the effect of depriving the investor, in whole or in significant part, of the use, disposal, 

enjoyment or economic benefits of the property.178 The key standard in determining whether or 

not there is indirect expropriation is whether the use or enjoyment of the property has been 

effectively neutralized.179  

64. Respondent’s acts constitute substantial deprivation of Claimants’ investments. Claimants were 

entirely deprived of the use of their websites created specifically for Tyrea.180 Due to this blocking, 

Respondent’s measures ultimately led to an internet censorship. Claimants were further deprived 

of the capacity to earn revenues specifically in from its ad-blocking and promotional content.181   

b. Respondent’s Acts had an irreversible impact on the economic benefits of 

Claimant’s investment.  

65. Interference may not only substantially deprive the use or enjoyment of an investment, it may also 

deprive the investor of economic value of its investment.182 In order to constitute indirect 

expropriation, the adverse effect on the economic benefits of the investment must result in 

interference in whole or in significant part of the investment’s economic value.183  

66. Claimants, regarded as ad-driven companies, lost payments for ad-blocking and promotional 

content.184 Moreover, Claimants had expectations to expand to neighboring countries utilizing 

their residence in Tyrea as the regional head office.185 The impact of the blocking of the websites 
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impedes the capacity of the Claimants to earn revenues and puts to waste all the investments 

introduced in Tyrea. Therefore, Claimant is left with nothing of the business environment to use 

or enjoy.  

2. Respondent failed to satisfy the requirements of a valid expropriation.  

67. Article 6 of the BITs provide three conditions for an expropriation to be valid specifically that, 

first, the measure must be for public interest and that the taking was done under due process, 

second, that it must not be discriminatory and third, that there must be payment for just 

compensation. The absence of only one of the three conditions leads to the conclusion that an 

expropriation is invalid.  

a. Respondent’s measure is not proportional and necessary to serve the public 

interest.  

68. Though Claimant recognizes that there is a legitimate public interest, the right to regulate is not 

absolute. A State may adopt governmental measures for a social or general purpose, but such 

measure must remain to be proportional and necessary to the public interest.186 The government 

measure must be the least restrictive means in achieving the public interest.187 

69. A government measure must have a reasonable relationship of proportionality between the weight 

imposed on the investor and the aim sought to be achieved by the measure.188 The key standard 

in determining whether or not a measure is expropriatory is whether or not the measure was 

“proportional to the public interest presumably protected thereby and to the protection legally 

granted to investments, taking into account that the significance of such impact has a key role 

upon deciding the proportionality.”189 

70. In the case at hand, Claimant submits that the blocking of Claimants’ websites undertaken by 

Respondent was disproportionate to the public interest it seeks to achieve, more specifically the 

protection of public order. This tribunal must note that even after the blocking of Claimants 
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websites the civil tension remained to relatively unchanged especially in the rural areas of Tyrea.190 

Of the total population of Tyrea, 50% of the population lives in rural areas.191 It cannot be denied 

therefore that the blocking of Claimants websites failed to cure the violent clashes between Tyrea’s 

ethnic groups especially in Tyrea’s rural areas.  

71. Moreover, Respondent failed to accede to Claimants’ appeal for an extended deadline in order to 

provide a working algorithm and entirely blocked Claimants’ websites.192 The Respondent could 

have opted to impose less restrictive means on Claimants’ such as temporary blocking. Taking into 

account these circumstances, a permanent blocking of Claimants’ websites is clearly 

disproportionate and does not serve the public interest it seeks to achieve.  

b. The Taking was discriminatory. 

72. The tribunal must consider that Respondent decided to ultimately block only Claimants websites 

although other social media platforms exist in the territory.193 As a matter of fact, radicalists spread 

false information and hate speech in other platforms such as Wink and TruthSeeker.194 However, 

these other platforms were not blocked.195  This amounts to a violation of the BITs because the 

measures of Respondent are discriminatory. This will be further discussed in relation to the 

violation of the FET standard.  

c. Just compensation was not provided.  

73. Payment of compensation is an obligation under international law when a State breaches its 

international obligations.196 Compensation is deemed just when it is “prompt, adequate and 

effective.”197 In this case, Respondent failed to provide prompt, adequate or effective 

compensation to Claimants. Nowhere in the record shows that Respondent attempted to pay any 
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form of compensation for the measures it enacted. Thus, Respondent committed a breach of its 

obligations under Article 6 of the BITs. 

B. RESPONDENT VIOLATED ARTICLE 3(1) OF THE BITS ON THE FAIR AND 

EQUITABLE TREATMENT STANDARD.  

74. Article 3(1) of the BITs provides that “each party shall ensure fair and equitable treatment to the 

investments of the other Contracting Party.”198 Claimant submits that the FET standard was 

breached by the Respondent through first, breaching Claimants’ legitimate expectations and 

second, by enacting discriminatory measures against Claimants.  

1. Respondent breached Claimants legitimate expectations. 

75. The FET standard is a flexible concept which must be tackled on a case to case basis.199 The FET 

standard encompasses the protection of fundamental standards such as protection of legitimate 

expectations, due process, non-discrimination, and proportionality.200 The minimum standard of 

FET is infringed by a State when its conduct breaches the legitimate expectations created by the 

State which were reasonably relied on by the investor.201  

 

 

 

a. Claimants Expectations are Legitimate.  

76. Legitimate Expectation has been defined as “a situation where a Contracting party’s conduct 

creates reasonable and justifiable expectations on the part of an investor to act in reliance on said 

conduct.”202 The existence of a contract is not necessary in order for an expectation to be 
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legitimate.203 All that is required is the existence of assurances or representations, whether explicit 

or implicit, on the part of the State which the investor relied upon.204 

77. At the onset, an investor is entitled to expect that the host state will “will not act in a way that is 

manifestly inconsistent, non-transparent, unreasonable or discriminatory” with regard to the 

enactment of government measures.205 Further, an investor is reasonably entitled to expect no less 

than a government action free from any ambiguity which may be prejudicial to the investor in 

terms of the environment surrounding its investment.206 

78. An infringement of the FET standard also exists when a party to the BIT violates its contractual 

obligations.207 When an investor and a host state enter into a BIT, both parties have the legitimate 

expectation that each party is bound by its contractual obligations and that each party has the 

perform such obligations in good faith.208  

b. Respondent violated the guarantees that were taken into account by 

Claimants at the time of the Making of the Investment.  

79. The guarantees or representations may be explicit or implicit as long as the investors took these 

guarantees into consideration in making the investment.209 In the present case, the explicit 

guarantee by the Respondent is rooted on the official statement of Mr. Anderson, the spokesperson 

for the Tyrean Parliament.210  Mr. Anderson specifically stated that “by the New Media Law, 

Tyrea expects to lay down the advent of such prominent international players” pertaining 

specifically to Claimants.211  

80. Respondent also accorded implicit guarantees which Claimants took into consideration at the time 

of the investment. One of which is when the Tyrean government promulgated the Media law 
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liberalizing the internet.212 The Media Law was enacted to loosen control over the media.213 It was 

after the promulgation of this law that Tyrea was recognized by Claimants as a strategic new market 

for major international social networks.214 

81. Moreover, the Tyrean Government sponsored an international conference wherein a 

representative of the government sponsored an international conference wherein a representative 

of the government declared absolute certainty that they will do their “absolute best” in facilitating 

the establishment of internet possibilities.215  

82. Taking into consideration the totality of circumstances, it cannot be denied that at the time of the 

making of the investment Claimants had a legitimate expectation that Tyrea would be a fruitful 

breeding ground for international social media platforms looking to branch out and expand their 

market. However, Respondent effectively failed to meet these expectations when it decided to 

entirely block Claimants websites.  

2. Respondent’s measure is discriminatory.  

83. Each contracting party that enters into a BIT is bound by its obligations to the same.216 The BITs 

assure the investor that no discriminatory treatment will be enacted by the host state in enacting 

expropriation.217 A state is responsible for the economic disadvantage that an investor suffers 

though such measure results from a valid governmental action provided that it is discriminatory.218 

84. Intent to discriminate is not material.219 It is the impact of the measure on the investment that 

would be the determining factor in assessing the existence of a discriminatory measure.220 To 

determine whether or not a measure is discriminatory, what should be given weight is the effect 

of the measure.221 The test to determine the presence of a discriminatory measure is whether there 
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had been “any capricious, irrational or absurd differentiation” in the treatment of different 

investors.222  

85. In the present case, Respondent’s measure was applied only against Claimants and not on less 

popular social media networks. Wink and TruthSeeker, though less popular social media networks, 

were still used by radicalists in spreading hate speech yet these websites were not blocked.223 

Though the TCA explained that this is due to the fact that other social media platforms are less 

popular therefore less dangerous, these less popular social media websites still contributed to the 

widespread hate speech in Tyrea. Despite such intention, it is undeniable that the measure has 

effectively singled out Complainant as it has been patently discriminatory.  

86. Respondent enacted a capricious, irrational and absurd differentiation in the treatment of the 

different social media networks in Tyrea. Claimant submits that the enactment of the ordinance 

blocking specifically only Claimants websites violated the non-discriminatory requirement. 

Therefore, Respondent violated the FET standard under the BITs. 

II. CLAIMANT IS ENTITLED TO DAMAGES.  

87. At last, Claimant requests this Tribunal to order the Respondent to pay damages for Claimants’ 

losses as a result of the breach of the BITs related to unlawful expropriation and infringement of 

the FET standard. This Tribunal shall consider first, granting compensation to Claimants to include 

any financially assessable damage containing direct damages, lost profits and expansion losses and 

second, that the proper method to be used in computing lost profits and expansion losses is the 

discounted cash flow method.  

A. RESPONDENT IS LIABLE TO PAY DIRECT DAMAGES, LOST PROFITS AND 

EXPANSION LOSSES TO COMPENSATE FOR CLAIMANTS’ LOSSES.  

88. Respondent breached its obligations specifically under Article 6 of the BITs for indirect 

expropriation and Article 3 of the BITs relating to the FET standard. A host state which commits 
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wrongful acts against an investor specifically the violation of contractual obligations under the BIT 

is under the obligation to make full reparation and compensation.224  

89. Further, Payment of compensation for violations of international obligations aims to reinstate the 

Claimants back to the same position had the violation not occurred.225  Reparation is deemed as 

an indispensable element when there exists a failure to comply with an international obligation.226 

Claimant submits that it is entitled to compensation as a consequence of the violation plus interest 

as of the date of the issuance of the award. 

a. Respondent is liable to pay direct damages. 

90. Claimants seek reparation by the payment of full compensation for direct damages actually 

sustained. As a result of the blocking of Claimants’ websites, Claimants suffered significant business 

losses including market research, website localization, legal and regulatory compliance, among 

others.227 Since the measure enacted by the Respondent was a permanent blocking, Claimants 

were forced to close down their branch office since there is nothing left of the business 

environment to use or enjoy.  

91. Thus, the Tribunal should order Respondent to pay direct damages totaling $2,769,000 to 

FriendsLook plc., $1,760,500 to Whistler Inc., and $1,703,000 to SpeakUp Media Inc. 

b. Respondent is liable to pay for Lost Profits and Expansion Losses.  

92. Respondent will challenge Claimant’s request for future profits and market expansions for being 

speculative. However, it is important to note that Compensation is not limited to damages actually 

sustained. Significantly, Compensation is designed to cover any financially assessable damage.228 

The term “compensation” includes loss of profits since such compensation is deemed to be within 
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the definition of a financially assessable damage.229 A mere difficulty in determining the 

compensation does not prevent the assessment of such compensation.230 

93. Moreover, Claimant expected to expand to the neighboring countries specifically, Alcadia and 

Larnica.231 Even though Claimants have not started on expanding to the neighboring markets, 

these plans and historical data of profitability are sufficient to establish Claimants intention earn 

profits from such investment opportunity. Due to the absolute blocking of Claimants websites, 

Claimants lost the opportunity to expand to the neighboring markets and the opportunity to earn 

revenue from such business venture.232  

94. In conclusion, the Tribunal should order Respondent to pay lost profits totaling $49,365,875 to 

FriendsLook plc., $15,999,960 to Whistler Inc., and $16,891,000 to SpeakUp Media Inc. 

Additionally, the Tribunal should order Respondent to pay for expansion losses totaling 

$17,000,000 to FriendsLook plc., $9,000,000 to Whistler Inc., and $8,500,000 to SpeakUp Media 

Inc.  

c. Respondent is liable to pay interest on the sum of damages.  

95. A well-recognized principle under international law is the grant of interest on the sum of damages. 

In order to achieve full reparation, payment of interest may be required if necessary.233 However, 

unlike in State-to-State cases, investment arbitrations award compound interest as opposed to 

simple interest.234 This tribunal has ruled that the compound interest is the “best approximates” of 

the value lost by an investor thus it reflects the most accurate state of the financial transactions.235  

96. In the present case, Respondent showed no intention to pay just compensation due to the indirect 

expropriation of Claimants websites. Considering Respondent’s unlawful breach of the BITs, 

specifically unlawful expropriation, this Tribunal must order the award of interest on the sum of 

damages.   
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97. Given that Respondent’s measures violated the BITs specifically unlawful expropriation and 

infringement of the FET standard, this tribunal shall order Respondent to pay Claimant for the 

damages specifically, direct damages, lost profits, expansion losses and interest on the sum of 

damages. 

B. THE PROPER METHOD TO BE USED IN COMPUTING LOST PROFITS AND 

EXPANSION LOSSES IS THE DISCOUNTED CASH FLOW METHOD. 

98. Claimant submits that lost profits and expansion losses are financially assessable damages that are 

best quantified by the application of the Discounted Cash Flow Method. The Discounted Cash 

Flow Method is the applicable valuation method in this case since first, the DCF method is the 

proper method for going concern companies and second, that the DCF Method is not speculative.  

1. The Discounted Cash Flow Method is the proper method for going concern 

companies.  

99. The amount of compensation must “be based upon the fair market value of the property calculated 

by reference to its “highest and best use”".236 The DCF method means “the cash receipts 

realistically expected from the enterprise in each future year of its economic life as reasonably 

projected minus that year’s expected cash expenditure, after discounting this net cash flow for each 

year by a factor which reflects the time value of money expected inflation, and the risk associated 

with such cash flow under realistic circumstances.”237 

100. The DCF Method provides a value on the fair market value of the investment based on an estimate 

of future profits through the use of historical data of profitable operation.238 A going concern 

company possess historical records of profit which are used to compute the expected present value 

of future cash flows.239 Additionally, the profitability of a going concern company is a vital factor 

of its fair market value which cannot be separated.240  
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101. As decided by this Tribunal, the DCF method is a “flexible tool” that allows for the “application 

of assumptions that are necessarily judgmental.”241 Moreover, the DCF method is a “logical and 

appropriate method” which is fundamental in the determination of the fair market value of 

properties.242 

102. Due to the presence of records of profitability, going concern companies can derive the fair market 

value of its investments with certainty.243 In determining the amount of compensation due to a 

going concern company, the Tribunal should accept the Discounted Cash Flow Method as the 

appropriate method in the present case.  

a. Claimants are going concern companies.  

103.  A going concern company is “an enterprise consisting of income-producing assets which has been 

in operation for a sufficient period of time to generate the date required for the calculation of 

future income and which could have been expected with reasonable certainty.”244 In short, A 

going concern company is an entity which possesses a sufficient record of ongoing and future 

profitability.245   

104. This Tribunal has ruled in several instances that two years of operation is enough to show an 

established historical record of financial performance.246 In the present case, it cannot be denied 

that Claimants are going concern companies with a historical data of profitability in Tyrea for 2 

years.247  

b. The Cost-based approach is not applicable in this case.  

105. The Cost-based approach provides a valuation of the amount of a tangible asset based on its cost 

less the accumulative depreciation in accordance with generally accepted accounting principles.248 
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Though the cost-based approach is a reasonable method in arbitration cases, the valuation method 

is justified only within reasonable bounds.249 

106. A significant limitation on the use of the cost-based approach is with regard to the computation 

of the value of income-producing assets.250 Income-producing assets “depends on the cast that they 

are expected to generate in the future.”251 The Cost-based approach does not have the ability to 

derive the profitability of income-producing assets since it is limited to the amounts in the financial 

statements more specifically the balance sheet of the enterprise.252  

107. In the present case, it would be unacceptable to use the Cost-based approach in determining the 

fair market value of Claimants’ investments. Considering that Claimants are going concern 

companies with a proven record of profitability, this Tribunal must reject the Cost-based approach 

due to the presence of income-producing assets and showing of future lost profits with a sufficient 

degree of certainty.253 

2. The Discounted Cash Flow Method is not speculative.  

108. Claimants’ request for compensation is not speculative. On the contrary, the compensation 

requested by Claimants is definite since first, Claimants possess a sufficient record of profitability 

and second, the WACC applied in this case is justified.  

a. Claimants’ possess a sufficient record of profitability. 

109. Respondent will argue that the DCF Method is speculative on the premise that Claimants request 

for loss of future profits and expansion losses since Claimants do not have sufficient record of 

profitability.  However, this Tribunal may note that Claimants possess the required historical data 

in order to determine the fair and market value with sufficient certainty. The perception that 

Claimants are going concern companies with a proven record of profitability must be considered 

by this Tribunal in accepting the DCF method.  
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110. As previously discussed, Claimants are going concern companies with a proven record of 

profitability of 2 years. Since Claimants possess sufficient data on lost profits in Tyrea and market 

expansion losses, the records are sufficient to generate the fair market value of the investments.  

b. The WACC applied in this case is justified.  

111. The Weighted Average Cost of Capital (“WACC”) shows the full account of business risks that 

can affect the investors and their cash flows.254 It takes into account both cost of equity and the 

cost of debt “weighting two based upon the optimal balance of debt and equity for the industry 

in question.”255 The compute for cost of equity, four principal factors must be taken into account: 

(1) the equity risk premium, (2) the rate of return for risk free investments, (3) the beta value and 

(4) the country risk premium.256   

112. Claimant submits that the 5% WACC is reasonable and justified. The Country Risk Premium 

embodies general risks, including political risks, “of doing business in the particular country, as 

they applied on that date and as they might then reasonable have been expected to affect the 

prospects.”257 In the present case, the political risk cannot be ascertained because Respondent has 

yet to release sovereign bonds. Under ICSID Review, the rate of the sovereign bonds is the same 

rate used in computing the country risk. 258 

113. In any event that there exists a political risk, such risk ought to be excluded in the country risk 

premium. In the present case, political risk should be excluded from the country risk premium 

since there is an existence of investment protections contained in the BITs. The legal implication 

is that the host State is entitled to expect to exclude the risks of the Government acting in any 

arbitrary, oppressive or discriminatory measure towards any private investment. To include such 

risks in the computation of the WACC would confer an unfair benefit on the part on the State. 

This tribunal has ruled that if States are allowed to create risks that they can control then they can 
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easily threaten businesses.259 To include such risks in the computation of the WACC would confer 

an unfair benefit on the part on the State. 

 

 

PRAYER FOR RELIEF 

 

For the foregoing reasons, Claimants respectfully submits this case to this Tribunal to render and 

award in favor of Claimants, as follows: 

1. To deny the grant of provisional measures requested by Respondent; 

2. To declare that this Tribunal has jurisdiction over the present dispute; 

3. To declare that this Tribunal has jurisdiction over the Multi-party Arbitration proceeding 

brought against Respondent; 

4. To declare that the Respondent unlawfully expropriated Claimants’ investments by the 

implementation of the ordinance blocking of Claimants’ websites in violation of Art. 6 of 

the BITs; 

5. To declare that the Respondent has breached the FET standard in violation of Art. 3(1) 

of the BITs; 

6. To award Claimants’ compensation for direct damages, lost profits, expansion losses and 

interest on sum of damages; 

7. To order Respondent to bear all costs of this arbitration.  
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