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PRELIMINARY STATEMENT 

1. This is a case of expropriation – blatant, premeditated, and calculated destruction of a 

successful business which Claimants had built in Tyrea. Within a span of a few weeks, a 

government intent of stifling free speech by internet platforms not willing to yield to its 

dictates, changed the law, decided to destroy Claimants’ business, and in fact did precisely 

that, while leaving local competitors willing to yield to the government’s limitations on free 

speech unscathed and untouched.  

2. And to add insult to injury, Respondent invites this Tribunal to cooperate in the State’s 

assault on free speech by issuing preliminary measures to silence Claimants and prevent 

them even from sharing with its shareholders and other interested constituencies the details 

of their victimization and the events that underlie these proceedings. The preliminary relief 

should be denied summarily, and full compensation should be awarded for a cruel taking 

that has sent shock waves through the internet community worldwide. 

STATEMENT OF FACTS 

3. The Claimants in this arbitration are FriendsLook Plc., Whistler Inc., and SpeakUp 

Media Inc. (hereinafter “FriendsLook”, “Whistler”, and “SpeakUp”, respectively), three 

successful international social networks.1 FriendsLook is incorporated in the Federation of 

Novanda,2 while Whistler and SpeakUp are incorporated in the Union of Kitoa.3 

4. The Respondent is the Republic of Tyrea.4  

5. On 10 September 2000, Respondent ratified a bilateral investment treaty with the Federation 

of Novanda.5 On 15 December 2000, Respondent ratified the ICSID Convention.6 On 25 

May 2001, Respondent ratified a bilateral investment treaty with the Union of Kitoa.7 

                                                 
1  Problem, p.49¶¶7-9. 
2     Problem, p.49¶7. 
3   Problem, p.49¶¶8-9. 
4     Problem, p.48¶1. 
5  Problem, p.48¶2. 
6  Ibid. 
7  Ibid. 
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6. Respondent enacted the Media Law on September 2013, aimed at liberalizing the internet 

and loosening Government’s control over the media and the press.8  

7. On the very same day of the publication of the Media Law, the spokesperson for the Tyrean 

parliament made an official statement expressing that the law’s intention was to keep in line 

with the liberalization trend in the country. Claimants’ companies were also singled out in 

an attempt to promote their investments.9 

8. Tyrea sponsored an international conference in December 2014,10 where it announced that 

a new web era had begun for its people.11 Additionally, during this year, Tyrea ratified the 

ICCPR, to which Novanda and Kitoa are also parties.12 

9. It was in this state of affairs that, in 2015, Claimants established local branches in Tyrea 

and launched the Tyrean version of their websites.13 To do so, they made substantial 

contributions in advertising and localizing their websites in excess of USD 6,232,500.14 

Within months after the launch, Claimants’ business became a howling success, being used 

by millions of Tyrean citizens.15 

10. By 2016, there were five known social media platforms active in Tyrea.16 This includes 

Claimants’ websites and two local ones, named Wink and TruthSeeker.17 By the end of this 

year, sporadic posts of national extremist groups started to circulate.18 

11. Since the beginning of 2017, Claimants started looking for ways to boost the usage of their 

platforms in Tyrea even more and developed features tailor-made for the Tyrean market,19 

which were expected to be launched during 2018.20 

                                                 
8  Problem, p.48¶3. 
9     Ibid. 
10  Problem, pp.48-49¶5. 
11  Ibid. 
12  PO2, ¶10. 
13   Problem, p.49¶6. 
14  Ex.C-7, p.15. 
15  Problem, p.50¶10. 
16   Problem, p.50¶13. 
17    Ibid. 
18  Ibid. 
19  Problem, p.50¶11. 
20  Ibid. 
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12. On 5 January 2018, Respondent denounced the ICSID Convention.21  

13. Not surprisingly so, seven days after, on 12 January 2018, Tyrea amended the Media Law,22 

requiring social networks to develop a filter algorithm23 and to provide Respondent the 

personal data of every new and existing user within 60 days, i.e. before 13 March 2018.24 

Such legislation provided for three different sanctions, depending on the gravity of, and the 

possibility to cure the transgression, i.e. a fine, and/or a temporary or permanent blocking.25 

Consequently, Claimants immediately started working to comply with this new 

legislation.26 

14. SpeakUp met on 28 January 2018 with representatives of the Tyrean Ministry of 

Telecommunications, Information Technology and Mass Media, with the presence of the 

Minister.27 At that meeting, a government IT specialist conceded that a “reasonable time” 

would be required to develop the algorithms that the new law required,28 and it was thus 

agreed that Claimants would be granted reasonable time to work on their algorithms.29 As 

the later events show, no such “reasonable time” was given.30 Indeed, even the short 

deadline written into the law was summarily shortened without notice or opportunity for 

comment.31And when that new shortened deadline expired, Claimants’ business was almost 

immediately shut down.32 

15. According to an article by investigative journalist Margareta Harison,33 on 7 February 2018 

(two days after Respondent denounced the ICSID Convention),34 the Tyrean President and 

                                                 
21  Response, p.23¶5. 
22  Problem, p.51¶15. 
23  Ibid. 
24  Ex.C-2, p.8, Art.1. 
25  Ex.C-2, p.9, Art.2. 
26  Problem, p.51¶15. 
27    Problem, p.52¶18. 
28    Ex.C-6, p.13¶7. 
29    Problem, p.52¶18. 
30    Problem, p.52¶19. 
31   Ibid. 
32   Problem, p.52¶21. 
33   Problem, p.53¶23. 
34   PO2, ¶7. 
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selected members of the Tyrean Government held a secret meeting where they decided to 

block Claimants’ websites. 35 

16. On 11 February 2018, Tyrea arbitrarily brought forward by 14 days the deadline to comply 

with the amendments to the Media Law, to 28 February 2018.36 

17. Tyrea blocked Claimants’ platforms on 28 February, 1 March and 2 March 2018, 

respectively,37 while leaving other national platforms untouched, unaffected, unscathed, 

and unmolested.38 After the blocking measures took place, Claimants intended to seek 

reassurances from the Tyrean government, but these attempts were in vain.39  

18. Respondent’s measures were strongly rejected by Tyrean citizens, who protested 

vigorously40 claiming that the Government had “cracked down on their freedom of speech 

and expression”.41 The international community also publicly condemned Respondent’s 

measures,42 and the domestic Tyrean and international press started speculating about the 

real reasons behind the ban.43  

19. As the affair attracted increasing publicity, Claimants hired a public relations firm, which 

aims to protect an organization’s reputation considering the potential public consequences 

of the dispute.44 It was reasonable to hire professionals capable of handling this task without 

exacerbating the dispute. 

20. Moreover, a consequence of the ban, Claimants were deprived of their main source of 

income,45 and therefore, they were forced to wind down their operations in Tyrea.46 

                                                 
35   Problem, p.53¶23. 
36   Problem, p.52¶19. 
37   Problem, p.52¶21. 
38   Problem, p.53¶22. 
39   PO2, ¶4. 
40  PO2, ¶5. 
41  Ibid. 
42  PO3, p.66¶2. 
43  Problem, p.53¶23. 
44  Problem, p.53¶25. 
45  Request, p.5¶14. 
46  PO2, ¶12. 
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Respondent’s measures also frustrated their opportunity for market expansion to 

neighboring countries, which was planned to be completed by the year 2022.47  

21. Claimants submitted their Request on 29 June 2018.48  

                                                 
47  PO2, ¶2. 
48  Problem, p.53¶24. 
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RESPONDENT’S REQUEST FOR PROVISIONAL MEASURES 

22. On 21 December 2019 Respondent submitted its Request for PM which seeks to prohibit 

Claimants to engage in the public discussion of the case, in an attempt to keep its actions in 

secrecy.49 In particular, Respondent requested the Tribunal to order Claimants to abstain 

from aggravating the dispute by “promoting (…) the publication of propaganda, presenting 

their case selectively outside this Tribunal, or otherwise jeopardizing Tyrea’s rights in this 

dispute”.50 

23. However, Respondent’s Request for PM is based on unproven allegations, lacks any legal 

basis, and represents another step towards limiting freedom of speech and trying to hide the 

human rights violations that are happening inside its territory. Therefore, this attempt should 

be rejected by the Tribunal. 

THE TRIBUNAL SHOULD REJECT RESPONDENT’S REQUEST FOR PM 

24. Pursuant to Art. 47 of the ICSID Convention and Rule 39 of the ICSID Arbitration Rules,51 

the Tribunal may recommend provisional measures to preserve rights of the applicant. It is 

settled that the requirements for an order of provisional measures are (i) necessity and 

urgency to avoid an imminent harm;52 (ii) the protection of rights related to the dispute;53 

and (iii) proportionality.54 These requirements must be present even when the requested 

measures are aimed at preventing the aggravation of the dispute.55 Further, since provisional 

measures are extraordinary in nature and should not be granted lightly, the requiring party 

has the burden of proving that all the requirements have been met.56  

25. At hand, Respondent’s Request for PM fails to fulfill the legal basis for the relief it seeks. 

Respondent has failed to meet its high burden of proof that the requirements for granting 

provisional measures are met, or that Claimants’ actions could aggravate the dispute (A). 

                                                 
49  Problem, p.53¶26. 
50  Request for PM, p.36¶1. 
51  ICSID Convention, Art.47; ICSID Arbitration Rules, Rule 39. 
52  Occidental Petroleum, ¶61; Caratube, ¶100; Valle Verde, ¶86; Tethyan, ¶118; Convial Callao, ¶80; Paushok, 

¶45. 
53  Plama, ¶40; Teinver, ¶137; Quiborax, ¶¶117-118; Amco PM, ¶3; Churchill, ¶48.  
54  Paushok, ¶45; Lao Holdings, ¶22; United Utilities, ¶78; Quiborax, ¶158; Pugachev, ¶212. 
55  Cemex, ¶61; PNG, ¶153. 
56  Maffezini, ¶10; Tanzania Electric, ¶18; Caratube, ¶103; Valle Verde, ¶86. 
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Additionally, contrary to Respondent’s assertions, these proceedings should be carried out 

transparently due to the public interest at stake and in light of Claimants’ duty of corporate 

transparency (B). 

 Respondent has failed to prove that the requirements for granting provisional 

measures are met 

26. Respondent non-aggravation argument is that Claimants’ actions could potentially 

jeopardize its rights in dispute.57 According to Respondent, Claimants are presenting the 

case selectively through an “aggressive media campaign” and pressuring its authorities to 

revoke the measures.58 This is pure fiction – every oppressive government regards any 

unflattering (or even true) public comment as “aggressive”, and surely any government that 

has obliterated Claimants’ business can hardly be in fear of being “pressured”. 

27. Under these circumstances, the alleged harm to Respondent’s rights is hypothetical (i); 

Respondent’s alleged rights to be preserved do not justify an order for provisional measures 

(ii); and the requested measures lack proportionality (iii). 

 The alleged harm to Respondent’s rights is hypothetical 

28. Respondent has failed to prove that any of Claimants’ actions could produce any harm to 

the rights invoked, wholly apart from them not being related to the dispute (¶35). Several 

tribunals considered that the mere possibility of a future harm is not enough to justify 

granting provisional measures.59 

29. For example, the tribunal in Occidental Petroleum explained that: 

“…the Claimants are seeking a provisional measure in order to prevent an 
action which they are not even sure is being planned. This is not the 
purpose of a provisional measure. Provisional measures are not meant to 
protect against any potential or hypothetical harm susceptible to result 
from uncertain actions. Rather, they are meant to protect the requesting 
party from imminent harm.”60 

                                                 
57  Request for PM, p.36¶1. 
58  Request for PM, pp.36-38¶¶2,6. 
59  Occidental Petroleum, ¶89; Burimi, ¶35; PNG, ¶112; Interocean, ¶30; Rizzani, ¶104; Hela Schwarz, ¶110; 

Burlington, ¶45. 
60  Occidental Petroleum, ¶89. 
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30. In this case, Respondent relies on mere possibilities of future and uncertain damage. For 

example, Respondent argues that the cost of its bond issuance planned for 2019 could 

increase due to Claimants’ actions, but it recognizes that it is only a possibility.61 

Additionally, Respondent complains about a “media propaganda war”62 and an “aggressive 

media campaign”.63 However, all that Claimants did was publishing one article;64 it is 

entirely speculative that this could have a material influence over Respondent’s economy 

or a future bond issuance.65 We are offered not even a hint of reasoning linking what is said 

in one article and the future dire consequences that are being hypothesized. The same 

applies to the hypothetical loss of chance of hosting an international exposition in 2030.66  

31. Furthermore, Respondent argued that Claimants’ actions could “inflame the social and 

political situation in the country”.67 However, the last major incident took place on 15 

March 2018.68 Since then, there appears to be conflict only in rural areas.69 Claimants 

cannot even arguably be “blamed” at least for two reasons.  

32. First, the publications referred in the Request for PM were all digital,70 while Tyreans living 

in rural areas do not have unobstructed access to the internet.71 Second, the situation in rural 

areas remains unchanged since March 2018,72 while according to Respondent, the alleged 

media campaign started on July 2018.73 After more than a year without escalation in rural 

areas, Respondent’s bland assertion that Claimants are to blame is purely hypothetical.  

33. For these reasons alone, the Request for PM should be rejected for a failure of proof. Indeed, 

Respondent has failed to demonstrate any harm to its rights suffered as a consequence of 

Claimant’s actions.  

                                                 
61  Request for PM, p.38¶10. 
62  Request for PM, p.37¶7. 
63  Request for PM, p.36¶2. 
64  PO3, ¶7. 
65  Amco PM, ¶3. 
66  Request for PM, p.38¶¶8-10. 
67  Request for PM, p.38¶11. 
68  PO2, ¶5. 
69  Ibid. 
70  PO2, ¶13. 
71  PO3, ¶5. 
72  PO2, ¶5. 
73  Request for PM, pp.36-37¶3. 
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 There are no rights to be preserved that justify provisional measures  

34. Respondent claims that the rights to be protected by the provisional measures are its 

international image and its economy;74 and the right not to be unduly pressured.75 However, 

none of those allegations justify granting provisional measures. 

35. First, regarding the “potential implications to its international image”,76 the tribunal in 

Churchill explained that the right to the protection of the reputation of a State is not a right 

in dispute that justifies restraining the public discussion of the case.77 And as to the 

potentially negative impact over Respondent’s economy,78 caselaw has roundly rejected 

that publishing an article in the media can influence a State’s economy; and even if it did, 

it would not be an influence on rights in dispute that justified granting provisional 

measures.79 

36. Second, tribunals often demand concrete elements, specific indications or evidence on 

record on how actions taken by one of the parties, such as statements from one of the parties’ 

representatives or the institution of criminal proceedings, amounts to an attempt to pressure 

or intimidate the other party.80 If, as here, such proof is absent, provisional measures should 

be rejected. 

37. Claimants’ actions being relied upon do not even amount to “pressure” Respondent’s 

position in the disputes, since Respondent’s allegations are based on general statements, 

such as that Claimants engaged lobbyists and used its “access to big data”, and two isolated 

phrases from Claimants’ representatives.81 Since the beginning of these proceedings, 14 

relevant articles have been published.82 However, Claimants only published one of them.83 

Publishing one article can hardly amount to “public pressure” as alleged by Respondent, 

even if protection from such pressure is a right that may be vindicated by provisional 

                                                 
74  Request for PM, p.38¶¶8-10. 
75  Request for PM, pp.37-38¶¶6-7. 
76  Problem, p.53¶26. 
77  Churchill, ¶50. 
78  Request for PM, p.38¶¶9-10. 
79  Amco PM, ¶3; Churchill, ¶49. 
80  Churchill, ¶52; Teinver, ¶¶200-208. 
81  Request for PM, ¶¶6-7. 
82  Request for PM, pp.36-37¶3; PO3, ¶9. 
83  PO3, ¶7. 
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measures.84 Contrariwise, the publication of one article involves Claimants’ exercise of free 

speech rights. Claimants, whose business Respondent destroyed, cannot plausibly be said 

to have the capacity to pressure their victimizers. If they had such capacity, their business 

would have surely remained unharmed. There is simply no evidence of any attempt to 

pressure Respondent’s position in this dispute, much less an actual capacity to do so. 

38. Thus, it is evident that none of the rights alleged by Respondent could serve as the basis for 

granting the requested provisional measures. In conclusion, the Tribunal should reject 

Respondent’s Request for PM due to the lack of rights to be protected. 

 The requested measures lack proportionality 

39. The provisional measures are unreasonable for the separate reasons that granting them 

would cause a larger harm to Claimants than the benefit to Respondent’s vindicated rights. 

Therefore, these provisional measures are not justified, on grounds of disproportionality 

alone. 

40. Any provisional measures must balance the harm upon the moving party if the measures 

are rejected, against the potential harm to be caused to the other party in case the measures 

are granted.85 In other words, proportionality is understood as a “balance of convenience” 

or “balance of equities” in which the risk of harm to the rights of either party must be 

weighed.86  

41. Here, granting the provisional measures would yield no advantages to any of the parties. As 

set out above (§A.i), Respondent has failed to prove harm to it if the measures are not 

granted. On the other hand, the provisional measures would severely harm Claimants’ right 

to make its view known to the markets and the public, and render a dispute regarding 

censorship and blocking of social media confidential, which would affect the rights of free 

speech, free press, and the right to unfettered information of Claimants, Tyrean society and 

the general public worldwide. 

                                                 
84  Ibid. 
85  Paushok, ¶79; Pugachev, ¶296; Occidental Petroleum, ¶93; Perenco, ¶46; Quiborax, ¶158; Lao Holdings, 

¶¶22-26. 
86  KAUFMANN-KOHLER & ANTONIETTI, p.541. 
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42. In conclusion, the disadvantages or harm of granting these measures would greatly 

outweigh their advantages or benefits. On that basis alone, the provisional measures fail the 

proportionality test and must be rejected. 

 These proceedings should be carried out transparently  

43. Respondent attempts to keep these proceedings under wraps by seeking provisional 

measures.87 Wholly aside from all the foregoing, the Request for PM should be rejected 

because ICSID Arbitration Rules do not impose or contemplate confidentiality,88 or even 

bar the parties from making public their memorials or pleadings,89 making public statements 

to the press or publicly discussing the dispute.90 

44. This is not a case where confidentiality agreements are an issue.91 Nor is it a case where 

public discussion aggravates the dispute,92 as shown above (A). Confidentiality has no place 

here. 

45. Instead, transparency militates against any attempt to muzzle the parties. Transparency is a 

generally acknowledged trend in investment arbitration.93 Wholly aside from Respondent’s 

failure to support a claim for provisional measures (A), Claimants’ actions are in line with 

healthy transparency. Claimants acted under their duty of corporate transparency (i), and 

these proceedings should remain open due to the public interest in this dispute (ii).  

 Claimants acted under their duty of corporate transparency 

46. Companies have a duty of corporate transparency to keep its shareholders informed of the 

way the company is developing its business and the risks it is facing.94 Transparency 

reaches, at a minimum, the information that a reasonable investor would consider important 

in making an investment or voting decision, including the state of legal disputes in which 

                                                 
87  Request for PM, pp.36-38. 
88  Amco PM, ¶4; Metalclad I, ¶¶8-9; Loewen, ¶¶25-26; Biwater, ¶¶121-125; Abaclat PO3, ¶¶67-70; United 

Utilities, ¶¶80-81; Telefónica, §3.17.1¶24; Churchill, ¶46; SCHREUER I, p.698.  
89  Biwater, ¶125; SCHREUER I, p.698. 
90  Amco PM, ¶¶4-6; Churchill, ¶47; Abaclat PO3, ¶¶85-86. 
91  Biwater, ¶115; Metalclad I, ¶9. 
92  Biwater, ¶149; Amco PM, ¶3. 
93  Abaclat PO3, ¶67; Biwater, ¶114; Cairn Energy, ¶29. 
94  OECD PRINCIPLES, p.37; OECD GUIDELINES, p.29. 
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the company is involved.95 This obligation of disclosure and transparency is heightened for 

companies that trade on a public stock exchange.96 

47. For example, in Metalclad I, the tribunal stated that public discussion of the dispute needs 

to be allowed if any of the parties is subjected to a disclosure obligation,97 and that a 

company that trades on a public stock exchange has to provide litigation-related information 

if the outcome of a litigation could significantly affect its share value.98 

48. This is just so regarding Claimants, as worldwide companies.99 Moreover, FriendsLook 

publicly trades in NASDAQ.100 Thus, since a potential award against Claimants would 

certainly affect their shareholders rights, it is logical that Claimants keep their shareholders 

informed about the possible outcome of their disputes. Furthermore, the Request published 

by Claimants only contains a summary of the facts, arguments and their position in the 

dispute and does not reveal any confidential information of the arbitration.101  

49. Moreover, companies also can be said to have an obligation of transparency towards the 

community arising from corporate social responsibility,102 which is a standard of crucial 

importance under international law that may generate obligations for them.103 

Consequently, Claimants have to provide their millions of users worldwide,104 with easy 

and economic access to clear and complete information about the companies’ commitments 

to socially acceptable practices,105 such as their compliance with the regulatory frameworks 

and that Respondent’s accusations are groundless. Thus, these circumstances show that 

Claimants acted under their duty of corporate transparency. 

                                                 
95  Ibid. 
96  NASDAQ Rules, Rule.5250.b.1. 
97  Metalclad I, ¶10. 
98  Metalclad I, ¶9. 
99  Problem, pp.49-50¶¶6-9. 
100  Problem, p.49¶7. 
101  Request, pp.2-6. 
102  OECD GUIDELINES, pp.27-30. 
103  Urbaser, ¶1195; Aven, ¶738.  
104  Problem, pp.49-50¶¶6-9. 
105  OECD GUIDELINES, pp.27-30. 
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 These proceedings should remain open due to the public interest in the dispute 

50. Freedom of expression has been widely considered as a “right” to be recognized.106 This is 

reflected in many authorities, such as the ICCPR,107 to which Respondent is a Contracting 

Party.108 Publicity of proceedings concerning government and public affairs extends to 

investor-State arbitrations such as this one where the public interest is involved.109  

51. For instance, in Loewen, the tribunal rejected a request for provisional measures requiring 

the confidentiality of the dispute,110 which was related to human rights violations, such as 

discriminatory measures based on “foreign nationality, (…) race-based distinctions and 

class-based distinctions”.111 The tribunal also held that preventing a party from discussing 

the case in public deprived society of knowledge and information concerning government 

and public affairs.112 

52. Here, there are several human rights involved. Namely, Tyrean citizens’ freedom of 

speech,113 the dissemination of hate speech,114 and the consequent loss of lives.115 Granting 

the provisional measures requested by Respondent would aggravate this situation and 

deprive Tyrean society of its right to information about its public affairs. Therefore, in light 

of the above, the Tribunal should reject Respondent’s Request for PM. 

 

  

                                                 
106  Claude Reyes, ¶77; Társaság, ¶26.  
107  ICCPR, Art.19. 
108  PO2, ¶10. 
109  Methanex, ¶49; Loewen, ¶26; Biwater, ¶138; Philip Morris II, ¶51; ORELLANA, p.61. 
110  Loewen, ¶25. 
111  Loewen, ¶2. 
112  Loewen, ¶26. 
113  PO2, pp.61-62¶5. 
114  Ex.R-2, p.28. 
115  Problem, p.51¶14; PO2, ¶5. 
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ISSUES ON JURISDICTION  

53. Claimants bring this arbitration under two BITs: the Tyrea-Novanda BIT, executed on 28 

March 2000 and in force since 10 September 2000, and the Tyrea-Kitoa BIT, executed on 

20 January 2001 and in force since 25 May 2001.116 Both provide for ICSID arbitration for 

the settlement of disputes arising from investments of nationals of one contracting party in 

the territory of the other.117 The three Claimants qualify as protected investors and have 

protected investments in the territory of Tyrea pursuant to Art. 1 of the BITs,118 which 

Respondent has not contested. 

54. Respondent objects to the Tribunal’s jurisdiction because (a) it denounced the ICSID 

Convention on 5 January 2018 and has thus allegedly withdrawn its consent to ICSID 

jurisdiction119 and (b) it supposedly did not consent to multi-party arbitration.120 Both 

arguments are without merit. As to the first, Respondent’s Denunciation does not affect the 

Tribunal’s jurisdiction because Claimants accepted the offer to arbitrate before such 

denunciation took effect; and as to the second, Respondent’s consent to arbitrate includes 

multi-party proceedings. 

THE TRIBUNAL HAS JURISDICTION SINCE CLAIMANTS ACCEPTED RESPONDENT’S OFFER 

TO ARBITRATE BEFORE RESPONDENT’S DENUNCIATION TOOK EFFECT 

55. The denunciation of the ICSID Convention by Contracting States is governed by its Arts. 

71 and 72. On the one hand, Art. 71 provides that the denunciation will take effect six 

months after the Contracting Party gives notice to the depositary: 

“Any Contracting State may denounce this Convention by written notice to 
the depositary of this Convention. The denunciation shall take effect six 
months after receipt of such notice.”121  

56. On the other hand, Art. 72 provides that: 

“Notice by a Contracting State pursuant to Articles 70 or 71 shall not affect 
the rights or obligations under this Convention of that State or of any of its 

                                                 
116  Problem, p.48¶2. 
117  BITs, Art.9. 
118  BITs, Art.1.  
119  Response, p.23¶5. 
120  Response, p.23¶6. 
121  ICSID Convention, Art.71. 
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constituent subdivisions or agencies or of any national of that State arising 
out of consent to the jurisdiction of the Centre given by one of them before 
such notice was received by the depositary.”122 

57. In other words, Art. 72 provides that consent given before the denunciation will remain 

unaffected by it, while Art. 71 provides that denouncing States shall still be bound by their 

obligations for a six-month term after denunciation.123 This six-month survival period 

extends to the obligation to submit disputes with protected investors to ICSID 

jurisdiction.124 Consequently, if an investor perfects its consent to arbitration within six 

months of the date of denunciation, ICSID jurisdiction remains unaffected.125 

58. The relevant date to this effect is the date on which the investor accepted the offer to 

arbitrate, regardless when the proceedings are instituted.126 As stated by the tribunal in Blue 

Bank, “a claimant should not be prejudiced in its filing of a request of arbitration for any 

delays that may accrue in connection with the registration.”127  

59. In the instant case, Respondent denounced the ICSID Convention on 5 January 2018.128 By 

virtue of Art. 71 of the ICSID Convention, Respondent’s Denunciation took effect on 6 July 

2018. Claimants submitted their Request on 29 June 2018, i.e. five months and 24 days after 

the Denunciation, and seven days before such Denunciation took effect.129 In other words, 

Claimants accepted Respondent’s offer to arbitrate and perfected their consent within the 

six months survival period from the date of the Denunciation. By doing so, Claimants are 

unaffected by the Denunciation and therefore under Art. 25(1) of the ICSID Convention, 

which provides, among other things, that “no party may withdraw its consent unilaterally”. 

Consequently, Respondent is not entitled to revoke its consent to arbitration unilaterally, as 

it is now seeking to do.130 

                                                 
122  ICSID Convention, Art.72. 
123  ICSID Convention, Art.71. 
124  Blue Bank, ¶¶117-120; Venoklim, ¶¶47-68; IGB, ¶61; Transban, ¶¶83-85; GAILLARD, p.2.  
125  Ibid. 
126  Venoklim, ¶¶77-80; Blue Bank, ¶¶115-116; Rusoro, ¶887. 
127  Blue Bank, ¶115. 
128  Ex.R-1, p.27.  
129  Request, p.2. 
130  ICSID Convention, Art.25.1. 
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60. Respondent argues that its Denunciation took effect from the day the depositary received 

written notice of it.131 Only one case has given such immediate effect to a State’s 

denunciation of the ICSID Convention.132 Additionally, in that case the expropriation 

challenged by the claimants had taken 15 months before Venezuela denounced the ICSID 

Convention on January 2012.133 Put differently, the investors were not surprised or thwarted 

from taking their claims to ICSID arbitration which they could have done for 15 months 

before Venezuela’s denunciation. Here, by contrast, Respondent denounced the ICSID 

Convention one week before enacting Law No. 0808-L,134 and one month before the 

Amending Decree – the inference of premeditation is simply irresistible.135 If the Tribunal 

accepted the timing argument Respondent presses here, Claimants would be suddenly 

deprived from the ICSID jurisdiction despite the clear mandate of Art. 25(1) of the ICSID 

Convention. 

61. A majority of caselaw and scholars have concluded that denunciation of the ICSID 

Convention takes effect six months after notice to the depositary, not on the day notice is 

received.136 Respondent’s interpretation is light years away from elemental dictates of treaty 

interpretation under the Vienna Convention and contrary to the common sense reading of 

the plain text of Art. 71,137 which expressly provides that the denunciation “shall take effect 

six months after receipt of such notice”,138 apart from undermining the principle of effet 

utile.139 The bulk of authority has held that Venezuela’s denunciation took effect six months 

after it had given written notice of the denunciation.140 

62. If the Tribunal embraces the common sense majority view, not the idiosyncratic one 

Respondent invites it to adopt, then it should hold that it has jurisdiction to hear Claimants’ 

                                                 
131  Response, p.23¶5. 
132  Favianca, ¶269. 
133  Favianca, ¶¶137-138. 
134  Ex.C-2, pp.8-9. 
135  Ex.C-3, p.10. 
136  Blue Bank, ¶¶117-120; Venoklim, ¶¶47-68; IGB, ¶61; Transban, ¶¶83-85; GAILLARD, p.2; GARIBALDI, p.259. 
137  Venoklim, ¶¶62-63. 
138  ICSID Convention, Art.71. 
139  Blue Bank, ¶¶117-119. 
140  Venoklim, ¶68, Blue Bank, ¶120; IGB, ¶62; Transban, ¶85. 
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claims despite Respondent’s Denunciation, since they perfected consent before the six 

months provided for in Art 71 of the ICSID Convention elapsed. 

THE TRIBUNAL HAS JURISDICTION OVER THIS MULTI-PARTY ARBITRATION 

63. Respondent objects to multiparty proceedings.141 Its objections should be rejected on two 

grounds: first, Respondent consent to arbitration in the BITs is general and unqualified and, 

therefore, it includes multi-party proceedings (A); and second, Claimants’ claims are 

sufficiently connected to justify being heard together, which will be cost-effective and avoid 

potentially inconsistent decisions (B). 

 Respondent’s consent to arbitration encompasses multi-party proceedings 

64. Within the BITs, Respondent gave its unconditional consent to ICSID arbitration with 

Novanda and Kitoa nationals in the following terms: 

“Disputes between one Contracting Party and a national of the other 
Contracting Party (…) shall (…) be submitted to the International Centre 
for Settlement of Investment Disputes (…). Each Contracting Party hereby 
gives its unconditional consent to the submission of disputes (…)”142  

65. States may condition their consent to the ICSID jurisdiction,143 but to do so, they must use 

clear and express provisions.144 Silence cannot be used to limit the scope of consent given 

by a State. Silence is just that – mere silence and should not be read to limit a full consent 

to arbitrate all the disputes compatible with the ICSID Convention.145 

66. Here, neither Respondent made reservations to the ICSID Convention, nor the applicable 

BITs, that could bar multi-party arbitration, contain express language in such regard. In fact, 

Art. 9 of the BITs set forth Respondent’s unconditional consent to arbitration,146 without 

excluding any kind of disputes or proceedings. The plain text of Respondent’s consent 

                                                 
141  Response, p.24¶6. 
142  BITs, Art.9. 
143  ICSID Convention, Art.25.4; BASTID-BURDEAU, p.271. 
144  Guaracachi, ¶341; Aguas del Tunari, ¶¶119-122; Occidental Petroleum Jurisdiction, ¶71; SGS, ¶¶179-180; 

Crystallex, ¶¶481-482; KT Asia; ¶123; Wirtgen, ¶214; Venezuela Holdings, ¶165; Deutsche Telekom, ¶¶146-

147. 
145  Guaracachi, ¶341; Aguas del Tunari, ¶119-122; Occidental Petroleum Jurisdiction, ¶71; SGS, ¶¶179-180; 

Crystallex, ¶¶481-482; Abaclat, ¶¶516-517; Ambiente Ufficio, ¶¶126-127. 
146  BITs, Art.9. 
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cannot be deemed to exclude multi-party proceedings. In other words, the wisdom of 

engaging or not engaging in multi-party proceedings may be a prudential decision best left 

to the Tribunal’s discretion, but it is not a jurisdictionally-mandated choice. 

67. Although Respondent may allege that the use of the phrase “a national” in the BITs amounts 

to an express prohibition of multi-party proceedings, this simply has nothing to do with that 

issue. In Guaracachi, the tribunal analyzed two IIAs with a clause similar to the one at hand 

and held that: 

“The offers of arbitration (…) were no subject to any condition or limitation 
in their scope that would prevent the two Claimants from submitting a 
single, joint arbitration case against the Respondent.”147 

68. Also, as stated by the tribunal in Alemanni, it is a common drafting convention that the 

singular includes the plural.148  

69. It is elemental VCLT learning that treaty consent to arbitration shall not be interpreted 

broadly or restrictively, but in good faith and according to the common intention of the 

parties, as reflected in the agreed upon text.149 The parties’ intentions are to be understood 

as of the time their consent was given.150 

70. The consent to ICSID arbitration at issue here was given between 2000 and 2001.151 By 

then, many ICSID tribunals had already accepted jurisdiction over multi-party 

arbitrations,152 so Respondent could or should have reasonably foreseen ICSID Convention 

jurisdiction over multi-party arbitrations. At the very least, it could have specifically 

excluded such proceedings if Respondent was really opposed to them.  

71. Instead, Respondent did not expressly exclude such type of proceedings and, even more so, 

included within Art. 9 of the BITs the same wording used in the ICSID Convention, which 

                                                 
147  Guaracachi, ¶336.  
148  Alemanni, ¶186; ILO DRAFTING MANUAL, ¶208. 
149  SPP Jurisdiction, ¶63; Duke Energy, ¶130; Suez I, ¶64; Amco Jurisdiction, ¶¶14,18,29.  
150  Amco Jurisdiction, ¶14; Inceysa Vallisoletana, ¶¶177-178; SOABI, §4¶10; Noble Energy, ¶197. 
151  Problem, p.48¶2. 
152  Klöckner, p.17; Goetz, ¶¶84-89; Vivendi, ¶129; Amco Jurisdiction, ¶¶15,26,33; Holiday Inns, pp.154-155. 
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allows for multi-party proceedings.153 Therefore, multi-party proceedings are within the 

scope of consent given by Respondent.  

 Claimants’ claims are sufficiently connected and should thus be heard together 

72. If, as shown above (§A), multi-party proceedings are not jurisdictionally barred, then the 

matter becomes one of procedural prudence or economy, and thus fully within the scope of 

this Tribunal’s discretion. Here, there is every reason to hear Claimants’ claims together. 

73. It is both fair and efficient for this Tribunal to resolve Claimants’ dispute in a single 

proceeding. Forcing Claimants to proceed separately would result in a duplication of efforts 

and costs and would entail the risk of inconsistent outcomes. Indeed, it is almost self-evident 

that Respondent’s objective in resisting consolidation is to inflict as much financial distress 

as possible on Claimants by unnecessarily multiplying proceedings. Given the identity of 

issues, evidence, and relief, it is hard to imagine any other grounds for Respondent’s 

opposition to this multi-party proceeding. 

74. Joining separate proceedings is a way of promoting fair and efficient dispute resolution so 

that the costs of the arbitration are neither barring nor overly burdensome for any 

claimant.154 Also, it vindicates procedural economy and is a workaday example of effective 

administration of justice.155 

75. Indeed, this is particularly relevant to ICSID proceedings, where high costs often set 

insurmountable barriers to access its jurisdiction. According to OECD PAPERS, the average 

cost of an ICSID case is USD 8,000,000; it has even risen in some cases, such as Abaclat, 

to USD 39,000,000.156 Of course, Claimants here will work diligently to keep costs down, 

but particularly in an ICSID case such as this one of notable public exposure, Claimants 

respectfully suggest that the Tribunal should be sensitive to costs and the public perception 

that ICSID has become a mechanism only for the rich and powerful. 

                                                 
153  “…between a Contracting State (…) and a national of…”, ICSID Convention, Art.25; “…between one 

Contracting Party and a national of…”, BITs, Art.9. 
154  Noble Energy, ¶193. 
155  Canfor, ¶183; Noble Energy, ¶193. 
156  OECD PAPERS, p.19. 
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76. Moreover, a multi-party arbitration ensures that the three proceedings will not be burdened 

with inconsistent awards. ICSID awards are not binding on other tribunals,157 and 

occasionally, on identical factual and legal bases, different tribunals have reached different 

and inconsistent results, as in the CME/Lauder saga.158 Inconsistency of awards directly 

affects the credibility of the investor-State dispute resolution system and should be avoided 

when possible.159 

77. With the purpose of reducing costs, Claimants contacted a third-party funder to obtain 

financing for their claims and decided to submit them in one single proceeding.160 On the 

contrary, a separate filing of claims would require Claimants to invest much more money 

and effort and would lead to duplicative proceedings and a potential inconsistency between 

awards. 

78. Claimants’ claims share the same set of facts: their investments in Respondent’s territory 

are the same, they challenge Respondent’s blocking of their platforms and seek for 

monetary compensation for the damages suffered (i). Also, Claimants’ submission of their 

claims under different BITs does not preclude the Tribunal’s jurisdiction (ii). 

79. Therefore, in the interest of consistency and efficiency, the Tribunal should settle the 

dispute in a single proceeding. The Tribunal should allow Claimants to submit their claims 

jointly despite Respondent’s objections. 

 Claimants’ activities are the same, they were affected by the same measure and 

Claimants seek for the same relief 

80. The Tribunal should hear Claimants’ claims together because they are based on identical 

facts. Several tribunals have taken into account different circumstances when allowing a 

multi-party arbitration. For example, that parties challenged the same measures by the 

State,161 that they sought for the same relief,162 or that they had the same or similar 

investments.163  

                                                 
157  ICSID Convention, Art.53. 
158  Lauder, ¶320; CME, ¶624. 
159  Canfor, ¶131. 
160  Problem, p.53¶24. 
161  Noble Energy, ¶192; Guaracachi, ¶¶337-338; Ambiente Ufficio, ¶161; Abaclat, ¶541. 
162  Noble Energy, ¶192; Ambiente Ufficio, ¶161; Abaclat, ¶541. 
163  Noble Energy, ¶¶192,198; Ambiente Ufficio, ¶144; Alemanni, ¶¶292-294; Abaclat, ¶541. 
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81. At hand, the identity of facts alone justifies hearing Claimants’ claims in one single 

proceeding. 

82. First, Claimants’ activities are identical because they entail the offer of the very same 

service. All of them are social media companies, have social media platforms based on free 

communication between Tyrean users and draw most of their revenues from selling ads and 

personalized content.164  

83. Second, Claimants have been affected equally by the same measure taken by Respondent, 

which was foisted on Claimants’ platforms for the same reasons. Additionally, the 

challenged conduct was the same in each of three cases: blocking Claimants’ platforms,165 

depriving Claimants of all their revenues. 

84. Lastly, Claimants seek for the same relief: a compensation for the damages caused by 

Respondent’s measure.166 Any unique question of damages can be addressed separately – 

but by the same Tribunal – for each Claimant if and when liability is established. Thus, 

Claimants’ claims are sufficiently linked, and the Tribunal should consider them in a single 

proceeding.  

 Claimants’ claims under different BITs is no bar to multi-party arbitration 

85. Respondent objects the Tribunal’s jurisdiction based on the fact that Claimants’ claims were 

submitted under two different BITs.167 However, it is an established practice in investment 

arbitration that parties may submit their claims jointly under different legal instruments,168 

and tribunals have the power to analyze the claims in accordance with its corresponding 

applicable law.169 Thus, the fact that different claims are submitted under different legal 

instruments is not an obstacle for the tribunal’s jurisdiction.170 As was explained by the 

tribunal in Guaracachi: 

“Respondent’s assertion that differences exist between both BITs is 
irrelevant, given that the Tribunal is prepared to analyse each Claimant’s 

                                                 
164  Problem, pp.49-50. 
165  Ex.C-4, pp.11-12. 
166  Request, p.6¶18. 
167  Response, p.24¶6. 
168  OKO Pankki, ¶376; Suez I, ¶67; Suez II, ¶69; Noble Energy, ¶¶188-207; Guaracachi, ¶¶334-347. 
169  Noble Energy, ¶¶188-207; Guaracachi, ¶¶334-347. 
170  Noble Energy, ¶¶205-206; Guaracachi, ¶¶345-347. 
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claims—which are in essence one and the same claim—in accordance with 
the applicable BIT invoked by each Claimant.”171 

86. Moreover, the applicable BITs in this case are almost identical,172 except for their 

preambles, which also do not differ substantively. Most importantly, both BITs expressly 

encompass an investor-State dispute settlement clause under the ICSID Convention.173 In 

other words, the applicable law for each of Claimants’ claims is identical, including FET 

and non-expropriation guarantees, which are contained within the same articles and have 

an identical wording.174. Additionally, it is undisputed that Respondent ratified both BITs 

during an open trade policy in the early 2000s,175 so it would be reasonable to assume that 

Respondent’s intention when concluding the BITs was the same. 

87. In conclusion, the fact that Claimants’ claims are brought under different BITs should not 

preclude the Tribunal’s jurisdiction over such claims. Therefore, the Tribunal should hear 

Claimants’ claims in a single proceeding.  

                                                 
171  Guaracachi, ¶345. 
172  BITs, Arts.1-13. 
173  BITs, Art.9. 
174  BITs, Arts.3,6. 
175  Problem, p.48¶2. 
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SUBSTANTIVE ISSUES 

88. The measures that are being challenged at hand are Tyrea’s ordinances to block Claimants’ 

social media platforms dated 28 February, 1 March and 2 March 2018. 

89. Respondent expropriated Claimants’ investments in violation of Art. 6 of the BITs by 

implementing the TCA measures that ordered the blocking of Claimants’ websites. In doing 

so, Respondent effectively destroyed Claimants’ investments without complying with the 

conditions set forth in Art. 6 of the BITs. None of this can be justified by the police powers 

doctrine. 

90. Further, Respondent failed to accord Claimants’ investments FET, i.e. is the standard of 

treatment laid down in Art. 3(1) of the BITs. 

RESPONDENT EXPROPRIATED CLAIMANTS’ INVESTMENTS IN BREACH OF ART. 6 OF THE 

BITS 

91. By blocking Claimants’ social networks, the Government of Tyrea expropriated Claimants’ 

investments in violation of Art. 6 of the BITs, which provide as follows:  

“Neither [c]ontracting [p]arty shall take any measures depriving, directly 
or indirectly, nationals of the other [c]ontracting [p]arty of their 
investments unless the following conditions are complied with: 

a) the measures are taken in the public interest and under the due process 
of law;  

b) the measures are not discriminatory or contrary to any undertaking 
which the former [c]ontracting [p]arty may have given;  

c) the measures are accompanied by provision for the payment of just 
compensation (…)”.176 

92. At hand, Respondent deprived Claimants of their investments (A) without meeting the 

conditions of Art. 6 of the BITs (B). In its Response, Tyrea argues that it is excused from 

paying compensation under the police powers’ doctrine.177 However, this is simply not so 

because none of the conditions for avoiding payment under that doctrine have been met (C). 

                                                 
176  BITs, Art.6. 
177  Response, p.24¶8. 
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 Respondent substantially deprived Claimants of the value of their investments 

93. Tyrea’s ban on Claimants’ websites substantially deprived them of the value of their 

investments (i). In its Response, Respondent stated that Claimants’ advertising contracts 

and paid subscription to “pro” features of social networks do not amount to assets subject 

to expropriation.178 Contrary to Respondent allegations, the blocking of Claimants’ 

websites impaired rights that are capable of being expropriated (ii). 

 The impact of the blocking of Claimants’ websites amounts to a substantial 

deprivation 

94. The blocking of Claimants’ websites resulted in a complete and permanent neutralization 

of their profit-making ability, thus amounting to a substantial depravation of their 

investments. Also, contrary to Respondent’s allegations,179 the impact of the measures 

should be analyzed considering Claimants’ investments in Tyrea only. 

95. State measures can interfere with property rights to such an extent that they are deemed to 

have been expropriated even without any transfer of title.180 It is almost unanimously 

accepted that a measure that substantially deprives the investor of the economic value, use 

or enjoyment of its investment amounts to an indirect expropriation.181 Relevant are both 

the economic impact, and the duration of the measure.182 In this sense, tribunals have found 

that a complete destruction of the current profit-making ability of the investment is certainly 

more than enough to reach the required threshold for expropriation.183 As regards the 

duration of the measure, it is generally understood that it must be permanent or at least for 

a substantial period of time.184 

                                                 
178  Response, p.24¶7. 
179  Ibid. 
180  PL Holdings, ¶320; Metalclad II, ¶103; Alpha, ¶408; Bayindir, ¶443; Total, ¶195; Starret Housing, ¶154. 
181  Telenor, ¶¶64-66; Tecmed, ¶115; Isolux DO, ¶2; Bayindir, ¶443; AES, ¶14.3.1; Alpha, ¶408; LG&E, ¶191; 

AWG, ¶134; Philip Morris, ¶192; Valeri, ¶206; Metalpar, ¶173; Total, ¶195; TZA, ¶144; Pope&Talbot, ¶102; 

CMS, ¶262; Houben, ¶200; OECD, pp.10,11; Electrabel Il, ¶6.62; PL Holdings, ¶320; Santa Elena, ¶77; SD 

Myers, ¶283. 
182  Telenor, ¶70; Philip Morris, ¶192; Bayindir, ¶443; LG&E, ¶190. 
183  Pope&Talbot, ¶102; Tecmed, ¶115; CMS, ¶262; CME, ¶604; Sempra, ¶285; Allard, ¶263. 
184  LG&E, ¶193; Bayindir, ¶443; Valeri, ¶206; Tecmed, ¶116. 
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96. At hand, the ban of Claimants’ platforms fully neutralized their ability to make profits. 

Claimants’ main source of income are advertising proceeds. More precisely, the Claimants’ 

revenue streams include the sale of advertising space, the sale of promotional content, and 

personalized content.185 All these contracts of sale are conducted through their platforms. 

Therefore, blocking Claimants’ platforms rendered their activities so unprofitable as to 

effectively deprive them of their character as investments. 

97. Regarding the duration of the challenged measures, even if the TCA did not explicitly 

identify the blocking as permanent, its permanence can be inferred from two main grounds. 

First, the TCA ordinances neither provided for a specific term nor for any condition 

subsequent. Second, when, after the blocking, Claimants requested Respondent’s 

assurances that the measure would be reversed, it simply refused to give any answer.186 If 

Respondent was willing to lift the blocking upon any condition, it could have simply 

informed this to Claimants. Today, some 18 months after the blocking, the expropriation 

measures continue in place with not even a hint that they are other than permanent. 

98. Further, Respondent alleges that blocking the access to Claimants’ websites from the 

territory of Tyrea could not have had a substantial impact on Claimants’ international 

businesses.187 However, the impact of the blocking should be determined considering 

Claimants’ businesses in Tyrea only. This is so because Art. 6 of the BITs should be 

interpreted in the light of the BITs’ objects and purposes as provided in their preambles, 

which in turn refer to investments made by the nationals of one contracting party in the 

territory of the other. There is simply no reference to “investments” in other than the 

contracting States. Hence, Art. 6 should be understood as to only refer to deprivations of 

alien investments made in the territory of the host State, and therefore the entire argument 

about “international business” is bogus. 

99. This rationale is in line with the decision of the tribunal in Philip Morris. In that case, where 

the investor was a multinational enterprise and the respondent was the State of Uruguay, 

the tribunal found that to determine the impact of the challenged measures only the 

investments of the investor in Uruguay should be considered.188  

                                                 
185  Problem, pp.49-50¶¶7-9. 
186  PO2, ¶4. 
187  Response, p.24¶7. 
188  Philip Morris, ¶73. 
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100. For this reason, any argument that Claimants’ international business is not affected by the 

blocking is beside the point and not triggered by Claimants’ claims. If it were otherwise, 

no international companies could ever complain about local expropriation that has no effect 

abroad. 

101. In conclusion, this is by all counts an expropriation as the blocking substantially and 

permanently destroyed the economic value of Claimants’ investments in Tyrea. 

 Respondent took rights of the Claimants capable of being expropriated 

102. The challenged measures affected rights of the Claimants subject to expropriation. The 

definition of “investment” in Art. 1 of the BITs is open-ended and asset based. Indeed, it 

covers “every kind of asset”.189 Although specific examples are provided,190 these are not 

exhaustive.191 “Every” means what it says – “every” asset. In other words, the BITs’ 

definition of investment is open-ended encompassing “every” asset, including such valuable 

rights as have been destroyed here. 

103. It is beyond debate that far more than mere “tangible assets” can be expropriated.192 

Intangible property too can be taken and expropriated.193 A contractual right to payment 

such as a paid subscription or an advertising fee is a typical example of an asset capable of 

being expropriated.194 And it is no answer to say that there is no expropriation where the 

State does not itself “take” the asset, as may well be the case here where these assets were 

effectively destroyed. What is critical is that the State deprives the rightful owner of the 

expropriated asset.195 

104. In the instant case, Claimants’ assets affected by the blocking mainly consisted of rights 

conferred by contracts. These contracts comprise not only free contracts entered by and 

between Claimants and their subscribers when those users create an account, but also paid 

                                                 
189  BITs, Art.1.a. 
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contracts entered mostly with advertisers. To advertise in Claimants’ platforms, users, or 

customers, had to pay a fixed fee.196  

105. Put simply, Claimants’ business models entailed rendering social media services. For this 

reason, by blocking their platforms, Respondent affected Claimants rights to be paid for the 

services they rendered. Even further, Respondent’s measures destroyed the mechanism by 

which present and future revenues would be generated by the Claimants – for practical 

purposes it is as if the State had taken a physical business in its entirety because it destroyed 

the mechanism for generating revenues. 

106. These rights, which comprise contractual rights, qualify as assets capable of being 

expropriated pursuant to the terms of Art. 1 of the BITs. 

 Respondent’s measures do not fulfill all the conditions set forth in Art. 6 of the 

BITs 

107. As mentioned above (¶91), Art. 6 of the BITs provides the conditions under which an 

expropriation may be lawful. In particular, under this provision, an expropriation may be 

lawful if, and only if, the State’s measures are taken in the public interest and following due 

process of law, are non-discriminatory and taken against the payment of just 

compensation.197 Claimants acknowledge the fulfillment of the public interest condition, 

since Respondent disclosed its intent to preserve public order and national peace and 

security within the regulatory Decree No. 0599/201-D, Respondent disclosed its intent to 

preserve public order and national peace and security.198 However, the blocking fails to 

meet the three remaining conditions. To begin with, Respondent neither paid nor offered to 

pay any compensation as required by Art. 6 of the BITs. Additionally, Tyrea deprived 

Claimants of their investments without even a hint of due process (i) and its measures were 

discriminatory against the Claimants (ii). 

 Respondent carried out the blocking in disregard of due process of law 

108. The TCA ordinances were applied in disregard of due process of law. For due process to be 

satisfied, the investor must be granted a reasonable chance, within a reasonable time, to 
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exercise its defense rights and have its claims heard.199 As remarked by the tribunal in 

Waste, a measure disregards due process if, as here, it lacks transparency, among other 

features.200 

109. The State is thus required to allow the investor to know beforehand the rules and regulations 

affecting its investments.201 For this reason, States have the duty to ensure a degree of 

certainty that may allow investors to operate with the confidence that they are aware of the 

applicable regulation to be able to conform their conduct thereto.202 

110. Hence, a State’s failure to provide the reasons for an adverse interference with investors’ 

property (and even more so a complete destruction of such property) plus a lack of open 

and frank communications with the investor renders the State’s conduct short on 

transparency amounting to a due process violation.203 

111. In line with this reasoning, the tribunal in Tecmed found that: 

“(…) State actions (…) should relate not only to the guidelines, directives 
or requirements issued, or the resolutions approved thereunder, but also to 
the goals underlying such regulations.”204 

112. Here, the TCA ordinances lacked transparency amounting to a due process violation 

because they failed to identify both the temporal character of the blocking and the specific 

grounds that motivated Respondent to apply the particular sanction. First, even when the 

applicable law provided for two types of blockings,205 a temporary and a permanent one, 

the TCA ordinances did not clarify whether the sanction had temporary or permanent 

effects. This results in an ambiguity, which is in contradiction with the transparency duty 

of the State. Second, the TCA failed to individualize the alleged infringement, and which 

was the rationale behind its decision to apply this particular penalty. 

113. By doing so, Claimants were deprived of the possibility to adapt their conduct to the 

applicable legislation, the contours of which remain as of today entirely obscure. Also, 
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Claimants were denied the right to be heard and to raise any objections that they could have 

deemed appropriate. 

114. Finally, as mentioned above (¶97), the Government of Tyrea refused to communicate with 

Claimants, nor did it even explain the duration of the ban. There was here, in short, not even 

a hint of due process in the implementation of the TCA ordinances which destroyed 

Claimants’ business. 

 Respondent’s blocking of Claimants’ social networks was discriminatory 

115. The measures taken towards Claimants’ investments were discriminatory since they were 

specifically targeted at them. 

116. Conduct is “discriminatory” when similar cases are treated differently without reasonable 

justification.206 No malice or nefarious intent need to exist for a finding of discrimination.207 

Instead, the (discriminatory) impact of the measure is the determining factor.208 That is to 

say, the effect of a measure is sufficient to ascertain whether it is discriminatory.209 For 

instance, measures taken against a foreign investor that are not taken under similar 

circumstances against another national qualify as a discriminatory conduct, regardless of 

the intent of the State.210 

117. At the time of the blocking there were at least five social networks operating in the territory 

of Tyrea,211 all of which were used by Tyrean radicalism groups.212 These social networks 

included the Claimants’ and two other Tyrean platforms, TruthSeeker and Wink.213 The 

former was Government owned.214 Notably, Respondent only blocked the social platforms 

of Claimants, and not the other two Tyrean platforms operating within the territory of 

Tyrea.215 
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118. In the case of TruthSeeker, Respondent provided no justification at all for it not being 

blocked.216 Yet, according to a Tyrean digital daily newspaper, the discrimination was 

unsurprisingly grounded on the fact that “the Government [was] reluctant to terminate its 

own creation”.217 

119. As regards Wink, Respondent attempted to justify the difference in treatment on two main 

grounds. First, that it was impossible for this network to filter hate speech in its platform.218 

And second, that this platform was “less dangerous” since it was less popular and 

convenient for spreading hate speech.219 However, both “reasons” are groundless – they are 

simply pretexts for discrimination. 

120. To begin with, the impossibility of creating an adequate filter is the very reason why Wink 

should have been blocked in the first place, pursuant to the terms of Law 0808-L. Under the 

Tyrean Penal Code, the sanctions applicable for non-compliance with Law 0808-L would 

vary depending on the gravity of, and possibility to, cure the particular transgression.220 

Hence, considering that Tyrea itself acknowledged that it was impossible for Wink to cure 

the inefficiency of its algorithm,221 it should have imposed the permanent blocking to Wink 

as well. 

121. As regards the second ground alleged by Respondent, Wink’s lack of popularity cannot 

justify its difference in treatment. This is so because Respondent alleges that it did not block 

Wink because of its lack of popularity, but, at the same time, Respondent itself fostered, or 

at least allowed, Wink’s popularity to develop after the challenged measures.222 Thus, 

Respondent’s considerations regarding this ground are contradictory. 

122. In light of the above, Claimants were treated differently from other social platforms in the 

same circumstances without any reasonable ground. Put differently, there can thus be no 

doubt that the blocking was discriminatory. 
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 Additionally, Respondent is not exempted from paying compensation under the 

police powers doctrine 

123. Respondent argues that it is exempted from paying compensation since its interference with 

Claimants’ property was justified under the police powers doctrine.223 However, the 

measures taken by the Government of Tyrea, including the enactment of the TCA 

ordinances, do not fall within the police powers doctrine. 

124. According to the police powers doctrine, a bona fide, (a) non-discriminatory action of a 

State in exercise of regulatory powers aimed at (b) the “public interest” does not constitute 

an expropriation provided it is (c) proportionate and (d) taken under due process of law.224 

If so, the State need not pay compensation for any damages arising from its conduct, even 

if that conduct amounts to substantial interference with the investor’s property.225 But all 

four elements must be present – public interest, non-discrimination, proportionality, and due 

process – for the doctrine to apply. 

125. As a rule of customary international law,226 the police powers doctrine can be applied to 

interpret Art. 6 of the BITs, in accordance with Art. 31 of the VCLT.227 

126. However, as mentioned above (¶B), even acknowledging that the blocking was taken in the 

public interest of the Tyrean people, it does not meet the other conditions. Namely, Tyrea’s 

actions were discriminatory against Claimants and the measures were enacted in disregard 

of due process of law, as explained (¶B). Furthermore, Respondent’s measures were 

disproportionate. 

127. As a matter of fact, the TCA blocking was disproportionate since it was unnecessary for the 

public policy goal it was attempting to fulfill, and excessive considering the circumstances.  

128. The reasonableness of a State’s conduct turns on at least two factors: (a) the existence of a 

rational policy, and an (b) appropriate correlation between the State’s public policy 
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objective and the measure adopted to achieve it.228 A rational policy may be inferred from 

a logical explanation as to how the public interest is addressed.229 Nevertheless, a rational 

policy is insufficient to justify a measure taken by a State.230 The nature of the measure and 

the way it is implemented also have to be considered.231 

129. Reasonableness also requires that the impact of the measure on the investor be proportional 

to the policy objective sought.232 The test for proportionality requires the measure to be 

suitable to achieve a legitimate policy objective, necessary for that objective, and not 

excessive.233 

130. As mentioned above (¶107), Claimants acknowledge the public interest of Respondent’s 

measures, i.e. the public order and security of Tyrean citizens. Yet, the blocking was still 

unreasonable because it was disproportionate to achieve the public objective asserted by the 

State and excessive considering the circumstances. 

131. The Tyrean Penal Code provides for three different sanctions depending on the gravity of, 

and possibility to, cure the transgression (¶13). Respondent was well aware of the fact that 

the shortcomings in the algorithms developed by Claimants were only due to a lack of time 

and not because it was not possible to achieve the desired results. In fact, since Claimants 

already had in place certain filters for examining content and detecting fake accounts in 

other countries,234 their capability to comply with the requirements of Tyrean law is beyond 

question. 

132. Hence, Respondent could have imposed a less severe sanction, such as a temporary 

blocking, giving Claimants the possibility to bring their algorithms to the applicable 

standards. Nonetheless, it did not do so. Therefore, a permanent blocking was 

disproportionate in light of the circumstances. 

133. In light of the above, considering that by means of the blocking Respondent substantially 

deprived Claimants of their investments without meeting the conditions set forth in Art. 6 
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of the BITs, and that it cannot be excused from liability under the police powers’ doctrine, 

the Tribunal should find that Respondent expropriated Claimants investments in breach of 

Art. 6 of the BITs. 

RESPONDENT BREACHED ART. 3(1) OF THE BITS BY DENYING CLAIMANTS OF FET 

134. Respondent failed to accord Claimants FET, as required by Art. 3(1) of the BITs, which 

provides that: “Each Contracting Party shall ensure fair and equitable treatment to the 

investments of nationals of the other Contracting Party (…).”235 

135. Tribunals have understood that this standard comprises several elements including: the 

obligation to act transparently236 and under due process,237 to refrain from taking 

arbitrary238 and discriminatory measures,239 and to refrain from frustrating the investor’s 

legitimate expectations.240 

136. In this case, Claimants were violated in their legitimate expectations that Respondent’s legal 

framework would not be changed radically (A) and Respondent frustrated those 

expectations by enacting the measures (B). Also, as already shown above (§B), Respondent 

failed to act transparently and consistently and denied Claimants due process of law as it 

simultaneously acted arbitrarily against the Claimants. A breach of the FET standard is plain 

here. (Claimants rely on the discussion above for the issues of transparency/consistency, 

due process, and arbitrariness). 
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 Claimants had legitimate expectations that Respondent’s legal framework would 

not be changed as radically as it was changed 

137. Claimants had legitimate expectations that Respondent’s legal framework would not be 

changed as radically as it was changed here. Where a State has acted in such a way so as to 

generate a legitimate expectation in the investor, and the investor has relied on such 

expectation to make its investment, actions by the State which reverse or destroy those 

legitimate expectations will breach the FET standard and thus give rise to compensation.241 

The general legal framework of the host State in place at the time of investing may give rise 

to legitimate expectations.242 

138. A legal regime is not the only basis for the creation of legitimate expectations. Public 

conduct or declarations of relevant authorities may also unilaterally be the source of 

legitimate expectations and even legal duties.243 For example, the authorities may have 

announced officially their intent to pursue a certain conduct in the future on which, in turn, 

the investor relied in making investments.244 

139. By the time of Claimants’ investments, Tyrea had executed the BITs with the States of 

which Claimants are nationals. Additionally, it had undertaken to stimulate the businesses 

of investors, the flow of capital and technology, and the encouragement and protection of 

alien investments.245 That is why BITs are entered into. 

140. Additionally, after a period of internet censorship and strict governmental control over the 

web,246 in 2013 Tyrea opened the door to the possibility of the internet enacting the Media 

Law aimed at internet liberalization,247 i.e. lifting governmental restrictions on private 

individual activities. Tyrean public authorities went even deeper into these assurances by 

reinforcing Tyrea’s undertaking to liberalize the internet by means of this Media Law.248 
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Indeed, on the very same date of the publication of the Media Law, the spokesperson for 

the Tyrean parliament made an official statement where he expressed the Tyrean legislative 

bodies’ intention to keep in line with the liberalization trend in Tyrea.249 He also mentioned 

that the Media Law intended to lay down the ground for the advent of social networks, 

including those of Claimants and for fruitful collaboration with them in the future.250 

141. What is even more, and in line with this approach of liberalizing the internet and reducing 

the governmental control over the media, in 2014 Tyrea also ratified the ICCPR,251 which 

includes the right to freedom of expression as a fundamental right.252 This treaty goes even 

further by providing that restrictions to this right can only be enacted strictly and narrowly 

–specifically mentioning that this principle applies to communication or expression 

disseminated over the Internet.253 Indeed, pursuant to Art. 19 of the ICCPR, restrictions to 

freedom of expression would only be permissible if they are content-specific.254 To the 

contrary, generic bans on the operation of certain sites – which is precisely what happened 

here – are not permissible.255 It is also not permitted to prohibit a site from publishing 

material solely on the basis that it may be critical of the political and social system promoted 

by the government or the government itself.256 

142. On top of that, in the course of that very same month, i.e. December 2014, Tyrea’s 

government sponsored an international conference named “A New Web Era in Tyrea” which 

was targeted exclusively at representatives of the internet industry including representatives 

of social media platforms.257 During this conference, a representative of the Government of 

Tyrea assured with “absolute certainty” that Tyrea would facilitate new internet 

possibilities for its people.258 
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143. Before investing in Tyrea, Claimants undertook a thorough analysis of its regulatory 

framework.259 Only then they concluded that it was a strategic market for their 

businesses,260 considering the series of regulations and political declarations revealing 

Tyrea’s alleged intent to liberalize the internet. In conclusion, Claimants had legitimate 

expectations that Tyrea’s regulatory framework would remain consistent with the 

liberalization assurances made at the time of their investments.  

 Respondent frustrated Claimants’ legitimate expectations 

144. By means of Law 0808-L, Decree No. 0599/201-D and the TCA blocking, Tyrea radically 

changed its regulatory regime in violation of Claimants’ legitimate expectations. When an 

investor has relied on the regulatory framework of a host State to make its investments, a 

radical or total alteration of that regime would constitute a violation of the FET and the 

State would have to compensate the investor for the breach of those legitimate 

expectations.261 

145. As previously mentioned (§A), Claimants had legitimate expectations that Respondent’s 

legal framework would remain consistent with the liberalization of the internet on which 

they had relied at the time of making their investments. Yet, within only three years after 

Claimants’ arrival in Tyrea, the Tyrean legal framework was radically altered.  

146. First, Respondent laid the ground which would legitimate its control over the media by 

enacting Law 0808-L. Under this law, social networks were required to detect and block 

any content “likely to prejudice public order and/or morality, to incite disrespect for the 

laws in force, and to incite animosity towards any political, social, racial, ethnic and other 

groups”.262 Additionally, the law demanded such companies to collect personal data of their 

users and to ensure to promptly provide to Tyrea’s competent authorities access to the users’ 

personal ID card details and private correspondence.263  

147. Respondent may allege that, under Art. 20 of the ICCPR, it is bound to prohibit by law any 

dissemination of hate speech. Pursuant to Art. 20 of the ICCPR, States are obliged to have 
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legal prohibitions with regard to specific forms of expression, including incitement to 

discrimination, hostility or violence.264  

148. However, in accordance with the UN Commission on Human Rights, any restriction on the 

right to freedom of expression justified on the basis of Art. 20 must still comply with Art. 

19, paragraph 3, which provides that restrictions to freedom of expression would only be 

permissible if they are content-specific.265 Accordingly, as mentioned above (¶141), 

pursuant to Art. 19, paragraph 3 freedom of expression may only be restricted if the 

measures taken are “content-specific”.266 Therefore, even if under the ICCPR Respondent 

had the duty to prevent the dissemination of hate speech, any such regulation still had to 

specify the content to be restricted subject to the very same instrument. 

149. The wording of the law, however, far from being content-specific, is conveniently 

overbroad to leave the door open for the State to control almost every and all content 

circulating in the media, in clear violation of Respondent’s international obligations under 

the ICCPR. 

150. Second, Respondent slashed the deadline for compliance with its measures, setting a new 

deadline that was impossible to comply with.267 Such an unreasonable measure could only 

mean that the decision to block the platforms entirely had already been taken; in fact, the 

days of Claimants’ platforms were numbered. Indeed, as it was later disclosed, five days 

before the new decree was issued, a secret meeting was held between the Tyrean president 

and select members of Tyrean Government, where it was decided that the social networks 

of Claimants would be blocked.268  

151. But it was the permanent blocking of Claimants’ platforms which confirmed that Tyrea’s 

main objective was not the filtering of hate speech but to exercise an absolute, immediate, 

and complete control over the content spread in social media. This was in clear violation of 

Claimants’ legitimate expectations of a legal framework in line with the liberalization of 

the internet. Therefore, Respondent failed to accord FET to Claimants in breach of Art. 3(1) 

of the BITs. 
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DAMAGES 

CLAIMANTS ARE ENTITLED TO COMPENSATION IN THE AMOUNT OF USD 122,989,335 

152. Whether the Tribunal finds that Respondent expropriated Claimants’ investments or that it 

failed to accord Claimants a FET, Claimants are entitled to damages equal to the full value 

of their investments in Tyrea and for the lost opportunity to pursue and expand their 

businesses to Alcadia and Larnacia. 

153. When assessing damages, the first step is to determine the applicable standard of 

valuation.269 In investment arbitration, there are two relevant valuation standards, (a) those 

contemplated in bilateral investment treaties and (b) the one arising from customary 

international law.270 Yet, treaty valuation standards only apply when they expressly address 

compensation for a breach of the treaty.271 Otherwise, the standard under customary 

international law should prevail.272 

154. In the present case, since the BITs do not provide any standard for breaches thereof, the 

Tribunal should award Claimants damages based on customary international law.  

155. Under customary international law, the compensation standard for breaches of a bilateral 

investment treaty is that of “full reparation”, which derives from the PCIJ famous decision 

in the Chorzów Factory case.273 This standard implies “re-establish[ing] the situation which 

would, in all probability, have existed if [the illegal] act had not been committed”.274 In 

other words, the investor is to be placed in the position it would have been “but for” the 

breach.275 Accordingly, damages are “not necessarily limited to the value of the undertaking 

at the moment of dispossession”.276 Instead, full compensation shall cover any financially 
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assessable damage including lost profits,277 even as Claimants’ concede that damages 

should not be purely speculative. 

156. Several tribunals followed this reasoning. For instance, in the cases Siemens v. Argentina 

and ADM v. Mexico, both decisions provided that full compensation encompasses not only 

the sunk costs, or initial investments, but also the profits the investor would have earned but 

for the breach.278 In this same line, other tribunals, while not expressly mentioning such 

rationale, did consider lost future profits when analyzing compensation under the Chorzów 

Factory standard.279 

157. In the instant case, before the blockage, Claimants enjoyed favorable and auspicious 

business scenarios. Indeed, Claimants had a portfolio of millions of Tyrean users,280 with 

FriendsLook being compared to the internet itself.281 Additionally, Claimants were 

planning to expand their activities to Alcadia and Larnacia,282 being in advanced 

negotiations with such countries.283 Claimants had also been working for almost a year in 

new features and products tailor made for Tyrean users to be launched in 2018,284 which 

would boost user engagement even more,285 and in turn would naturally have resulted in an 

increase of the sale of ads and promotional content. 

158. However, after the blockage of their platforms, Claimants lost all users residing in Tyrea.286 

The negotiations with the authorities of Alcadia and Larnacia were also brought to a 

standstill.287 Since Claimants were left with no Tyrean users,288 all their 2018 projected 

contracts collapsed despite all their efforts and capital expenditures on features and 

products. 
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159. In light of the above, Claimants would only be fully compensated after recovering the value 

of their investments in Tyrea and the loss of opportunity for market expansion. To do so, 

Claimants’ expert, with wide expertise in the valuation field, proposes the use of two 

standard and widely used methodologies. First, a sunk costs method to compute Claimants’ 

investments in Tyrea (A) and second, a DCF methodology to assess Claimants’ damages 

for lost opportunity (B). 

 The Tribunal should apply a sunk-costs method to calculate Claimants’ 

investments in Tyrea 

160. While the value of Claimants’ investments in Tyrea is given by the substantial expected 

profits, Claimants’ expert is conservatively assessing it by the value of the sunk 

investments. The sunk-costs investments method is the simplest way to determine what was 

already spent, simply by “counting”. To start operating in Tyrea, Claimants incurred in 

significant costs.289 First, they conducted research of the Tyrean market to determine the 

viability of their services in that country which were then used to launch advertising 

campaigns and service offerings for the new users.290 They naturally had to adapt their 

platforms to Tyrean language and culture and purchase the equipment necessary to run the 

software of their social networks.291 Finally, they adhered their businesses to Tyrean laws 

and regulations.292  

161. These initial investments total: USD 2,769,000 for FriendsLook, USD 1,760,500 for 

Whistler, and USD 1,703,000 for SpeakUp.293  

162. The actual investments approach alone would, however, lead to under compensation under 

the Chorzów Factory principle. This is so because Claimants’ investments were made in 

2015, 2016 and 2017, and we are now in 2019. Hence, the sunk costs must be adjusted to 

take into account the opportunity cost of not being able to invest those funds elsewhere. In 

this sense, the actual investment should be the floor and the Tribunal should also take into 

account this opportunity cost. 
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163. To overcome these limitations, Claimants’ expert proposes introducing a positive 

adjustment by adding Claimants’ free cash flows lost in 2018 in Tyrea. Such an adjustment 

would be well justified since it does not capture the full net present value of the investments’ 

future cash flows in 2019 and beyond.294 Assessing and adding, then, the value of 

Claimants’ 2018 free cash flows in Tyrea would be appropriate. 

164. Respondent’s damages expert, Ms. DiMarco, alleges that Claimants’ 2018 projections are 

unsupported.295 Yet, contrary to Respondent’s allegations, Claimants’ 2018 lost profits are 

projected with sufficient certainty – some of 2018 already had run when the challenged 

conduct occurred. As mentioned above (¶2), by the time of the blocking, all Claimants had 

been working on new features that were intended to be launched in 2018. Namely, 

FriendsLook and Whistler had been working on video-content features,296 which are well 

known to increase user engagement significantly, given that videos are much more engaging 

than pictures. Therefore, considering that new appealing features propel user engagement, 

Claimants’ projections to sell more ads than in 2017 is reasonable and supported. 

165. As provided by Mr. Alfonso Alonzo within his expert report, Claimants’ lost profits in 2018 

are as follows: USD 49,365,875 for FriendsLook, USD 15,999,960 for Whistler, and USD 

16,891,000 for SpeakUp.297 

 The Tribunal should apply a DCF approach to assess Claimants’ lost 

opportunity 

166. Finally, Mr. Alfonso Alonzo proposes using a standard DCF method to compute Claimants’ 

lost opportunity to expand their existing operations. Reconstructing the “but for” scenario, 

the tribunal should find that Claimants’ expansion to Alcadia and Larnacia, though likely 

to be successfully completed, was frustrated as a consequence of Respondent’s wrongful 

acts. And that as such, they should be also compensated for loss of opportunity. 
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167. A chance of making a profit is an asset with a value of its own.298 Hence, provided that 

there is a sufficient causal link between the loss of opportunity and the breach of the State, 

a party should be entitled to compensation.299 

168. In the present case, all Claimants had business plans regarding market expansions to Alcadia 

and Larnacia and were planning to complete such expansion by 2022.300  

169. Since late 2016, Claimants were negotiating with officials of these two countries to expand 

their operations to those markets, by utilizing their physical presence in the Republic of 

Tyrea as regional head offices.301 After seeing the operation of Claimants’ platforms in 

Tyrea, discussions with officials of the two neighboring countries showed extremely 

positive signs.302 Given the encouraging statements of these officials, Claimants started 

actively planning their expansion to those markets, incurring in relevant costs.303 

170. The likelihood that Claimants would indeed expand their operations to these two 

neighboring countries is moreover consistent with their track records of profitability and 

experience in foreign market expansion. For instance, in 2013, FriendsLook expanded its 

businesses to the market of Fitzrobia, where its profits only increased.304 Similarly, Whistler 

and SpeakUp also possess a satisfactory record regarding expansion to new markets.305 But 

it is Tyrea itself the most recent proof of Claimants’ success in expanding to new markets, 

as proven by the profitability of their businesses since day one.306 

171. After the TCA blockage of Claimants’ platforms, however, representatives of Alcadia and 

Larnacia informed the Claimants that their platforms would not be allowed in their States.307 

The rationale of such a radical change in willingness is directly related to Respondent’s 

wrongful acts. As mentioned above (¶120), under Tyrean legislation, a permanent blocking 

would only be appropriate in cases of impossibility of compliance. Hence, by imposing a 

                                                 
298  RIPINSKY, p.291. 
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permanent blocking on Claimants’ platforms, Tyrea created the wrong impression that 

Claimants were incapable of conducting their businesses with sufficient diligence. This, in 

turn, resulted in the consequent frustration of their market expansion plans to Alcadia and 

Larnacia. Therefore, the Tribunal should conclude that since the frustration of their market 

expansion to Alcadia and Larnacia was a direct consequence of Tyrean wrongful acts, 

Claimants are entitled to compensation for such a loss of opportunity. 

172. Respondent further challenges the DCF method proposed by Claimants’ expert on the 

ground that the country risk rate used to discount the projected cash flows is inappropriate 

considering the political risks of operating in Tyrea.308  

173. However, such argument has no merit since the country risk premium applicable in the 

present case is not that of Tyrea, but that of Alcadia and Larnacia. Political risks entail the 

possibility that a government will change its policies in some way that is detrimental to a 

company’s profits. In this sense, considering that the frustrated profits for market expansion 

would have been generated in Alcadia and Larnacia, any country risk premium applicable 

to discount future cash flows in that regard should take into account the circumstances of 

those neighboring countries instead of Tyrea’s.309  

174. In any event, even if the market of Tyrea was to be considered to determine the applicable 

discount rate, Claimants contend that Tyrea should be prevented from alleging its own 

conduct to benefit from a higher country risk. As such, the Tribunal should find that the 

country risk rate proposed by Mr. Alfonso Alonzo is appropriate. 

175. The damages for loss of opportunity were determined by Mr. Alfonso Alonzo in the sum of 

USD 17,000,000 for FriendsLook, USD 9,000,000 for Whistler, and USD 8,500,000 for 

SpeakUp Media. 
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PRAYER FOR RELIEF 

176. For the foregoing reasons, Claimants respectfully request this Tribunal to:  

a) Reject the provisional measures requested by the Respondent; 

b) Declare that it has jurisdiction over the dispute despite Respondent’s denunciation of 

the ICSID Convention;  

c) Declare that it has jurisdiction over the multi-party arbitration claim;  

d) Declare that Respondent is liable for having breached Arts. 3(1) and 6 of the BITs; 

and 

e) Order Respondent to pay to the Claimants the amount of no less than USD 69,134,875 

for FriendsLook, USD 26,760,460 for Whistler, and USD 27,094,000 for SpeakUp 

Media as compensation for such breaches. 

 

Respectfully submitted on 16 September 2019 

by 

TEAM GAJA 

On behalf of FriendsLook Plc, SpeakUp Media Inc., and Whistler Inc. 
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