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______________________________________________________________________________ 

STATEMENT OF FACTS 

______________________________________________________________________________ 

Parties to the dispute 

1. Claimants in the present case are three social media companies FriendsLook plc, Whistler 

Inc. and SpeakUp Media Inc. FriendsLook is a public limited company duly incorporated 

and acting under the laws of Federation of Novanda. Whistler and SpeakUp Media are legal 

entities duly incorporated and acting under the laws of the Union of Kitoa. 

2. Claimants’ social platforms, FriendsLook, Whistler and SpeakUp, are one of the most 

popular worldwide. They are operating in numerous countries and bringing together people 

all over the globe. In particular, the platforms offer their customers an opportunity to create 

personal accounts, send messages, share photos, videos etc. Claimants’ main source of 

income from the operation of these platforms is the sale of advertising space, promotional 

and personalized content. Activity of Claimants is highly profitable, since, for example, 

only the first year of their operation in Tyrea resulted in million dollars income. 

3. Respondent in the present case is the Republic of Tyrea, a state in economic transition. 

Majority of Tyrean population comprises of two ethnicities, namely Minyar and Tatyar. 

The abovementioned ethnic groups also form a part of the population of Tyrean 

neighboring states Alcadia and Larnacia.  

4. Respondent is a party to a number of investment treaties, including the Tyrea-Kitoa and 

Tyrea-Novanda BITs signed on 28 March 2000 and 28 March 2000 respectively. Tyrea 

was also a party to the ISCID Convention. However, on 5 January 2018, Tyrea sent a 

Denunciation Notice.  

Background 

5. Until 2013, Tyrea conducted a strict policy of media censorship. However, in 2013 due to 

the democratic elections, Respondent completely changed its economic vector and aimed at 

development of its economy and attraction of investors. In order to fulfill this, Tyrea 

adopted the Media Law in September 2013, liberalizing the Internet and loosening its 

control over the media. Publication of the law was followed by a statement of the 

spokesperson for the Tyrean parliament, who emphasized the importance of the adopted 
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law for future investments, referring specifically to social media companies, including 

Claimants. 

6. In December 2014, Tyrean government sponsored an international conference ‘A New Web 

Era in Tyrea’ organized specifically for representatives of Internet-related business, 

including social media companies. During the conference, representative of Tyrean 

government indicated that Tyrea will do its ‘absolute best’ to facilitate the establishment 

and use of new Internet possibilities, thus, showing its unconditional commitment to 

facilitate the activity regarding the development of the new Internet market. 

7. Upon assessing such factors as presence of specific promises towards investors, new legal 

framework, presence of a big audience and absence of large competitors, after making 

substantial contributions in advertising and localizing the website, Claimants established 

their local branches in Tyrea in 2015. Only few months later, Claimants’ social networks 

became widely popular among Tyrean population, gaining million users, which eventually 

resulted into million-dollar profits with rapid dynamic of further growth. Due to this, trying 

to further boost the usage of social networks even more, Claimants decided to launch in 

2018 new products tailor-made for Tyrean customers. In addition, since 2016 Claimants 

were also conducting fruitful negotiations with officials of Alcadia and Larnacia, on the 

market expansion. Entry of Claimants into these states’ social media markets was expected 

to be completed by 2022. 

Events leading to the dispute 

8. In the beginning of 2017, the street fights and violent altercations between the two ethnic 

groups Minyar and the Tatyar in Tyrea were reported for the first time since summer 2012. 

Although Claimants had been conducting its activity in for almost three years, including the 

first year of fights, without any complaints from Tyrea’s side, Respondent rapidly shifted 

its policy towards social media companies, including Claimants, in the beginning 2018. 

9. In particular, alleging the connection between social media platforms and ethnic tensions, 

on 12 January 2018 Respondent adopted the Law 0808-L amending the Media Law. New 

legislation subjected social media companies to requirement of requesting Personal ID card 

details from Tyrean users and implementing filtering algorithm to prevent the 

dissemination of hate speech. For the companies to comply with such requirements, a 60-
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day deadline was initially established by the Promulgation Decree. Immediately after that, 

Claimants started working on the algorithm, considering such a period of time rather 

limited but still sufficient. Although majority of work could be completed in 45 days, two 

additional weeks were required for testing and adjusting the algorithm, which was crucial 

in light of complicated Tyrean language. However, 30 days after issuance of Promulgation 

Decree, Respondent suddenly shortened the established deadline and slashed it to 28 

February 2018, leaving Claimants with only 15 more days to develop algorithm, rendering 

its proper testing impossible. As a result, the algorithm introduced by Claimants had 

loopholes that failed to sufficiently prevent hate speech posts from appearing. 

10. Although Claimants did their best to comply with changing requirements, on 28 February, 

1 and 2 March 2018, the TCA issued three ordinances under which it blocked 

FriendsLook, Whistler and SpeakUp ‘pending further notice’. As of the day of this 

Memorial submission, Claimants’ websites still remain blocked. While applying to 

Claimants the most severe punishment for alleged violation of Law 0808-L, Respondent 

did not block its nationals’ social media, Wink and TruthSeeker, despite the fact that they 

as well did not comply with the requirement of filtering algorithm. Furthermore, blocking 

of Claimants’ websites also impacted Claimants’ further developments: not only did 

launching of Tyrean tailor-made products become meaningless, but also negotiations with 

Alcadia and Larnacia’s officials concerning market expansion were terminated. 

Arbitration 

11. On 29 June 2018, relying on the Tyrea-Novanda BIT and Tyrea-Kitoa BIT (hereinafter 

‘the BITs’), Claimants submitted the Request for Arbitration to the ICSID Secretariat. 

Claimants requested the Tribunal to find Tyrea responsible for the breach of BITs by 

expropriating Claimants’ investments and breaching the FET standard. Claimants 

accordingly asked the Tribunal to award compensation in the amount no less than 

69,134,875 USD for FriendsLook plc, 26,760,460 USD for Whistler Inc., and 27,094,000 

USD for SpeakUp Media Inc. calculated by applying the DCF valuation method.  

12. On 3 September 2018, Respondent submitted Response to the Request for Arbitration in 

which it rejected all claims raised by Claimants and contested the Tribunal’s jurisdiction 

over the case. In particular, Respondent raised two jurisdictional objections regarding 
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Tyrean denunciation of the ICSID Convention and regarding multi-party nature of 

arbitration. In addition, on 21 December 2018, Respondent submitted the Request for 

Provisional Measures in it which asked the Tribunal to order Claimants to refrain from 

taking any steps which might aggravate the dispute and exacerbate Tyrea’s position in the 

case, and in particular to abstain from promoting publication of the alleged anti-Tyrea 

propaganda.  
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______________________________________________________________________________ 

ARGUMENTS 

______________________________________________________________________________ 

I. THE REQUESTED PROVISIONAL MEASURES SHOULD NOT BE GRANTED 

BY THE TRIBUNAL 

1. Under Article 47 of the ICSID Convention each party is entitled to preserve its rights by 

requesting provisional measures.
1
 Exercising this procedural right, on 21 December 2018, 

Respondent submitted the Request for Provisional Measures asking the Tribunal to order 

FriendsLook, Whistler, SpeakUp (hereinafter the ‘Claimants’) to refrain from taking any 

steps which might exacerbate Tyrea’s position in the present dispute.
2
 

2. However, due to the extraordinary nature of provisional measures, they could be granted 

only in case the following criteria are cumulatively satisfied.
3
 Firstly, a party can request 

protection of only such rights which by their nature may be preserved by provisional 

measures.
4
 Secondly, the requested measures shall meet requirements of necessity and 

urgency,
5
 as well as proportionality.

6
  

3. Claimants respectfully submit that the Tribunal should not grant the provisional measures 

requested by Tyrea since Respondent failed to prove that any of the required criteria is 

satisfied. Firstly, [A] the rights invoked by the Respondent cannot be preserved by means 

of provisional measures. Secondly, the requested measures do not meet the requirements of 

[B] necessity and urgency, as well as [C] proportionality. 

                                                           
1
  ICSID Convention, Article  47. 

2
  Record, lines 1122 -1127. 

3
  Maffezini, para. 10; Transglobal, para. 30. 

4
  Occidental, paras. 60-61. 

5
  Occidental, para. 59. 

6
  PNG, para. 122. 
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A. The rights invoked by Tyrea are not capable of being preserved by means of 

provisional measures 

4. In the Request for Provisional Measures, Tyrea alleges that its right to procedural integrity 

could be undermined by the media publications purportedly sponsored by Claimants and, as 

a result, the procedural integrity shall be protected.
7
 First of all, Claimants submit that 

Tyrea in principle could not claim any threat to procedural integrity emanating from 

Claimants since no evidence indicates that publications mentioned by Respondent can be in 

fact linked to Claimants, except for publication of the Request for Arbitration in the Global 

Herald.
8
 Regarding the last one, the mere fact of disclosure of procedural documents or 

case information does not per se aggravate the dispute as it was reaffirmed by the tribunal 

in United Utilities.
9
 

5. Moreover, the right to procedural integrity and non-aggravation of the dispute, which 

Respondent allegedly seeks to preserve, in fact, constitutes a mere guise under which Tyrea 

tries to pursue its economic interest. Claimants submit that such interest does not fall within 

the scope of the rights that can be protected by means of provisional measures in 

accordance with Article 47 of the ICSID Convention. 

6. In particular, Article 47 prescribes that provisional measures shall be aimed at preserving 

party’s rights.
10

 This provision leaves the scope of such rights unspecified.
11

 Although not 

insisting on a narrow and formalistic interpretation, Claimants contend that, in line with the 

numerous jurisprudence of arbitral tribunals, such rights shall at least relate to the pending 

dispute and the requesting party's ability to fairly present its position in a case.
12

 

7. In the case at hand, Respondent alleges existence of a potential threat to its right to 

procedural integrity.
13

 However, argumentation provided by Respondent demonstrates that 

Tyrea merely tries to preserve its economic interest under the guise of protecting its 

                                                           
7
  Record, lines 1128-1135. 

8
  Record, lines 2073-2075. 

9
  United Utilities, para. 93.  

10
  ICSID Convention, Article 47. 

11
  Transglobal, para. 28. 

12
  Schreuer, 801; Plama, para. 40; Quiborax, para. 118. 

13
  Record, lines 1125-1129.  
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procedural rights. In particular, Respondent requests provisional measures to secure ‘large 

revenues’ that could be generated through potential hosting of the international exhibition, 

World Expo 2030, and to avoid the increase of the overall cost of the sovereign bonds 

issuance.
14

 However, the facilitation of the improvement of economic situation in Tyrea is 

not the task of the Tribunal and it does not influence Respondent’s ability to present its 

position in the case. 

8. Consequently, the rights invoked by Tyrea are not capable of being preserved by means of 

provisional measures for the following reasons. Firstly, Respondent failed to show any 

evidential link between Claimants and potential threat to the procedural integrity. Secondly, 

the right of procedural integrity is invoked by Tyrea as a mere guise to safeguard its 

economic interests and contrary to Respondent’s allegations, neither the present dispute is 

exacerbated, nor Tyrea faces any obstacles to present its position in the case. 

B. The requested provisional measures do not meet the criteria of necessity and 

urgency 

9. The criterion of necessity provides that provisional measures shall be aimed at preventing 

imminent harm to the requesting party’s rights.
15

 The risk of such harm shall be proven by 

the requesting party with sufficient evidence.
16

 In this respect, potential or hypothetical risk 

does not suffice for granting provisional measures.
17

 

10. In the present case, the risks of harm, indicated by the Respondent, bear only hypothetical 

character since such harm is only ‘likely’ to occur from ‘anti-Tyrea propaganda’ allegedly 

sponsored by Claimants.
18

 In particular, Respondent submits that publications in media, 

including the world press, could adversely influence Tyrea’s participation in the World 

Expo bid and issuance of sovereign bonds.
19

 With respect to the World Expo, there is no 

evidence on the Record that publications of the information about the present dispute pose 

                                                           
14

  Record, lines 1184-1185; 1201-1202. 

15
  Occidental, para. 89; PNG, para. 112. 

16
  PNG, para. 143; Tanzania Electric, para. 14. 

17
  Occidental, para. 89; PNG, paras. 112, 143. 

18
  Record, lines 1190-1195.  

19
  Record, lines 1185-1190; 1200-1202. 
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any risks to Tyrea’s participation in the bid. With respect to bond issuance, its success 

depends on several factors, including inflation rate, state’s GDP as well as political 

environment.
20

 Due to this, only Respondent, being aware of unstable political situation,
21

 

bears responsibility for the result of such issuance.  

11. Secondly, the criterion of urgency is satisfied if the need to grant provisional measures in a 

short period of time
 
cannot await the award on the merits.

22
 In the present case, while 

alleging that the first ‘anti-Tyrea’ publication was issued in July 2018,
23

 Respondent filed 

request for provisional measures only five months after, on 21 December 2018.
24

 Had 

Respondent considered the harm to its rights to be urgent, it could have submitted the 

request for provisional measures earlier. Respondent also alleges that ‘media campaign’ 

could harm its participation in the World Expo bid.
25

 However, the decision in this respect 

is to be made only in 2025,
26

 which implies that no urgent safeguard measures are currently 

needed. 

12. Thus, the criterion of necessity is not satisfied since a risk of harm to Tyrea’s rights is 

merely hypothetical. The criterion of urgency is not satisfied as well since Respondent 

failed to demonstrate that the requested measures are needed within a short period of time.  

C. The requested provisional measures do not meet the criteria of proportionality 

13. Granting of provisional measures requires balance between the requesting party’s rights, on 

the one hand, and the interests which would be restricted if such measures are granted, on 

the other hand.
27

 In order for such balance to be maintained, the requested measures shall 

not be excessively broad.
28

 On the contrary, they shall be clearly specified in the request for 

                                                           
20

  Presbitero, 10. 

21
  Record, line 745. 

22
  PNG, para. 116; Burlington (Provisional Measures), para. 73; Biwater (Order), para. 68; Tokios Tokelés, para. 8.  

23
  Record, line 1139.  

24
  Record, line 1117.  

25
  Record, lines 1183-1186. 

26
  Record, line 1184. 

27
  PNG, para. 122; Eskosol, paras. 36, 38; Saipem, para. 175.  

28
  ICSID Arbitration Rules, Rule 39 (1). 
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provisional measures.
29

 In the present case, Respondent requests the Tribunal to order 

Claimants to abstain from ‘any steps’ that might exacerbate Tyrea’s position in the 

dispute.
30

 However, the range of such actions is not precisely established by Respondent. 

14. In its Request Respondent included a non-exhaustive list of measures, one of which is 

prohibition of publications of case materials. In that regard, neither the ICSID Convention 

nor the Arbitration Rules or any principle of confidentiality prevents a party from revealing 

procedural documents or any other information submitted by the parties during the 

arbitration.
31

 This position was confirmed in Amco where the tribunal refused to order the 

parties to abstain from promoting newspaper publications of case details.
32

 Granting such a 

measure as prohibition of media publication requires the tribunals to consider the interest of 

freedom of expression and community’s access to public information.
33

  

15. In the case at hand, by disclosing their own procedural documents, Claimants, as social 

media companies, merely pursued their strong interest in promotion of public information 

in the context of their freedom of expression. One of the Claimants, namely SpeakUp, 

belongs to the International Free Journalism League, whose goal is to promote free speech 

all around the world.
34

 Thus, granting of the requested provisional measures would 

interfere with realization of Claimants’ interest of promotion of transparency and public 

information.  

16. Moreover, initially by blocking social media platforms, Respondent has already interfered 

not only with Claimants’, but also with Tyreans’ freedom of expression,
35

 and caused 

active discussions by NGOs and activists advocating for freedom of speech.
36

 At present 

moment, by requesting provisional measures within the course of the present proceedings, 

Respondent strives to further deprive people around the world from access to public 

information concerning freedom of speech in Tyrea. 

                                                           
29

  ICSID Arbitration Rules, Rule 39 (1); Biwater (Order), paras. 146, 147. 

30
  Record, lines 1124-1127.  

31
  Biwater (Order), paras. 126, 156; Amco, para. 160. 

32
  Biwater (Order), para. 126. 

33
  Biwater (Order), para. 147. 

34
  Record, line 1185.  

35
  Record, line 150.  

36
  Record, lines 2049-2052.  
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17. With respect to determination of proportionality in the present case, granting of the 

requested provisional measures will entail imbalance between Respondent’s alleged interest 

in procedural integrity, on the one hand, and interest of Claimants, Tyrean nationals and the 

whole world in access to public information as well as ability to disseminate views and 

opinions, on the other hand. 

18. Therefore, requested measures are not proportionate since they are construed excessively 

broad imposing groundless restrictions on interests in transparency and access to public 

information.  

19. Hence, the requested provisional measures cannot be granted by the Tribunal since they do 

not meet any of the required criteria. Firstly, the threat to the right of procedural integrity is 

by no evidential means connected to the Claimants. Moreover, the right to procedural 

integrity is used as a mere guise to safeguard Tyrea’s economic interests. Secondly, the 

requested measures are neither necessary, nor urgent since Respondent failed to 

demonstrate any imminent risk to the rights that must be eliminated within the shortest 

possible timeframe. Finally, granting of the requested measures would disproportionally 

harm Claimants freedom of expression as well as world community interest in transparency 

and access to public information. 

II. THE TRIBUNAL HAS JURISDICTION TO HEAR THE DISPUTE UNDER THE 

TYREA-KITOA BIT AND TYREA-NOVANDA BIT SINCE THE REQUIREMENT 

OF CONSENT IS MET 

20. Requirements for jurisdiction of the Centre are prescribed in Article 25 of the ICSID 

Convention.
37

 One of such requirements is consent to the ICSID jurisdiction provided by 

both a host state and investors.
38

 Such a consent is expressed when a state provides an offer 

to the jurisdiction in the BIT and investors accept such an offer by submitting a request for 

arbitration.
39

 

                                                           
37

  ICSID Convention, Article 25. 

38
  ICSID Convention, Article 25; IBRD Report, para. 23. 

39
  Ceskoslovenska Obchodni Banka, paras. 33-34; American Manufacturing, paras. 5.18-5.19, 5.23; Tradex, 186-

187. 
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21. In the present case, Tyrea expressed a standing offer to the ICSID jurisdiction in the Tyrea-

Kitoa and Tyrea-Novanda BITs.
40

 Such an offer was accepted by Claimants through 

submitting the Request for Arbitration.
41

  

22. Furthermore, for the Centre to exercise jurisdiction, both investor’s home state and host 

state shall be parties to the ICSID Convention.
42

 In the present case, Kitoa and Novanda as 

home states of Claimants are the Contracting Parties to the ICSID Convention.
43

 With 

respect to Tyrea as a host state, on 5 January 2018, it sent the Denunciation Notice and 

within the course of the present proceedings Tyrea uses such a Notice as a basis for its first 

preliminary objection.
44

 

23. In fact, the objection raises the question whether Claimants were entitled to accept Tyrea’s 

offer during the period when denunciation did not become effective. The abovementioned 

issue shall be resolved by recourse to Article 71 or 72 of the Convention that deal with the 

denunciation. 

24. Claimants submit that the Tribunal has jurisdiction to hear the present dispute [A] in 

accordance with Article 71 or, in any event, [B] in accordance with Article 72 of the ICSID 

Convention. 

A. The Tribunal has jurisdiction in accordance with Article 71 of the ICSID 

Convention 

25. Claimants admit that state is entitled to denounce a treaty to which it is a party.
45

 In that 

regard, a termination of the treaty shall take effect in accordance with the procedure 

prescribed therein.
46

 

26. Article 71 of the ICSID Convention prescribes that a Contracting state is entitled to send a 

notice of denunciation.
47

 However, the denunciation itself becomes effective only after 

                                                           
40

  Record, lines 1778-1780. 

41
  Record, lines 76-98. 

42
  ICSID Convention, Article 25. 

43
  Record, lines 1467-1468. 

44
  Record, lines 825-830. 

45
  VCLT, Article 54 (a). 

46
  VCLT, Article 54 (a). 

47
  ICSID Convention, Article 71. 
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expiry of a six-month period after the notice was received by the depositary.
48

 During these 

six months state remains a party to the ICSID Convention and is obliged to fulfill its 

obligations, including a duty to have a dispute heard by the Centre once investor has 

accepted the offer.
49

 Consequently, if state’s offer expressed in the BIT is accepted by 

investors before the expiry of a six-month period, the Centre has jurisdiction in accordance 

with Article 71 of the Convention. 

27. The abovementioned conclusion was reaffirmed by the tribunals in Blue Bank and 

Venoklim, the cases brought by investors after Venezuela has sent a notice of denunciation 

of the Convention.
50

 Analogously to Tyrea, Venezuela raised jurisdictional objection 

stating that investors were not entitled to initiate proceedings during a six-month period and 

for that reason the consent of the both parties could not be formed.
51

 However, tribunals 

rejected such an objection, stating that investors indeed had the right to accept state’s 

standing offer and initiate the proceedings within the period of six months as stipulated in 

Article 71.
52

 

28. In the case at hand, Tyrea sent the Notice on 5 January 2018.
53

 According to Article 71, 

Tyrea ceased to be a Contracting State only on 5 July 2018, after the expiry of six months 

from the Notice receipt. Before that date, on 29 June 2018, Claimants submitted a Request 

for Arbitration to the Centre and in such a way accepted Tyrea’s standing offer.
54

  On that 

date, the consent of both Tyrea and Claimants to the Centre’s jurisdiction was formed, 

satisfying the requirement prescribed in Article 25 of the Convention. 

29. Therefore, since Claimants have duly accepted Tyrea’s offer within a period stipulated in 

Article 71 of the Convention, the Tribunal shall enjoy jurisdiction over the present dispute.  

                                                           
48

  ICSID Convention, Article 71.  

49
  Venoklim, para. 66, 67. 

50
  Voon, 241-242. 

51
  Voon, 241-242; Venoklim, paras. 47-50; Blue Bank, para. 79. 

52
  Blue Bank, paras 119, 120; Venoklim, para. 66. 

53
  Record, line 831. 

54
  Record, lines 50; 76-81. 
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B. In any event, the Tribunal has jurisdiction in accordance with Article 72 of the 

ICSID Convention 

30. Apart from Article 71, the consequences of denunciation of the ICSID Convention are 

defined by Article 72. The correlation between these two articles was explained by the 

tribunal in Venoklim.
55

 In particular, the tribunal stated that Article 71 defines the effect of 

the denunciation notice on state’s obligations that arise within six months after the notice is 

received. On the contrary, Article 72 enshrines the effect of the notice on state’s obligations 

that have already arisen prior to the notice receipt.
56

 Following that explanation, Claimants 

submit that the present case shall be governed exclusively by Article 71 since the offer to 

arbitrate was accepted within a six-month period after the Notice was received.  

31. Respondent may argue that Article 72 shall be applied to the present situation.
57

 Even if the 

Tribunal decides to follow Respondent’s approach, Claimants respectfully submit that the 

Tribunal would still enjoy jurisdiction over the present case due to the following. 

32. Under Article 72, notice of denunciation shall not affect the obligations of the denouncing 

state, its subdivisions or national of that state arising out of consent to the Centre’s 

jurisdiction given by one of them before such notice was received.
58

 In fact, Article 72 

provides that certain state obligations remain unaffected by the denunciation notice.
59

 One 

of such obligations is the duty to comply with its standing offer to arbitrate a case before 

the Centre expressed in the BIT.
60

 

33. In the present case, Respondent refuses to comply with its standing offer and denies 

Centre’s jurisdiction. In particular, Respondent indicates that under Article 72 state’s offer 

to the Centre’s jurisdiction shall be accepted only by the time the denunciation notice is 

received by the depositary.
61

 According to such approach, the last date for Claimants to 

accept Tyrea’s offer would have been 5 January 2018, the day on which the Notice was 

                                                           
55

  Venoklim, para. 64. 

56
  Venoklim, para. 64. 

57
  Record, lines 718-724. 

58
  ICSID Convention, Article 72. 

59
  ICSID Convention, Article 72. 

60
  Venoklim, para. 66. 

61
  Record, lines 719-724. 
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received.
62

 However, Claimants respectfully disagree with the above contention and submit 

that Tyrea’s interpretation of Article 72 contradicts (1) the general rule of treaty 

interpretation as well as (2) principle of effet utile.  

1. Interpretation of Article 72 of the ICSID Convention in accordance with 

general rule of treaty interpretation 

34. Under the customary rule of treaty interpretation enshrined in Article 31 of the VCLT, 

treaty provisions shall be interpreted in accordance with ordinary meaning of the terms in 

their context.
63

 

35. Article 72 provides for survival of obligations of the denouncing state, its subdivisions or 

nationals arising out of consent given before the notice was received. However, in 

Article 72 the word ‘consent’ is followed by the phrase ‘given by one of them’.
64

 From the 

ordinary meaning of the terms it is obvious that ‘one of them’ refers to a unilateral act of 

one party.
65

 From the context of the terms in this provision it stems that consent ‘given by 

one of them’ means a consent given either by the denouncing state, or its subdivision, or by 

the national of that state.
66

 The tribunal in Venoklim applied the same interpretation stating 

that, for the purposes of application of Article 72, state’s unilateral offer to the Centre’s 

jurisdiction is sufficient.
67

 

36. Therefore, Respondent’s allegation that the state’s offer shall be accepted before the receipt 

of the Denunciation Notice does not stay as a correct one. According to ordinary meaning 

and context of the terms used in Article 72, the only requirement is that by the date of 

notice receipt, state’s offer to arbitrate shall exist, not necessarily the consent perfected by 

both parties. 

                                                           
62

  Record, line 825. 

63
  VCLT, Article 31. 

64
  ICSID Convention, Article 72. 

65
  Venoklim, para. 65. 

66
  Venoklim, para. 65. 

67
  Venoklim, para. 65; Voon, 417-418.  
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2. Interpretation of Article 72 of the ICSID Convention in accordance with the 

effet utile principle 

37. Along with the general rule of treaty interpretation enshrined in Article 31 of the VCLT, 

the treaty shall be interpreted in accordance with the effet utile principle.
68

 This principle 

was applied by the International Court of Justice in the case of Maritime Spaces in the 

Caribbean Sea, which concerned the effect of treaty denunciation on the Court’s 

jurisdiction.
69

 Effet utile principle stipulates that interpretation of one treaty provision shall 

not deprive an effective application of the other provisions of this treaty.
70

 

38. Under interpretation proposed by Respondent, at the date when denunciation notice is 

received, there shall be consent expressed by both state and investor.
71

 This automatically 

means that the last date on which investor can accept state’s offer is the abovementioned 

date of the denunciation notice receipt.
72

 However, no investor could objectively know in 

advance the precise moment when a state would send a notice of denunciation. In order to 

safeguard investors’ security, Article 71 prescribes a six-month period during which 

investors can adjust to the future consequences of the denunciation.
73

 Interpretation 

proposed by Respondent would mean that notice of denunciation has an immediate effect 

on investors’ right to submit the dispute to the Centre. That makes a six-month period 

provided for in Article 71 meaningless, contrary to the effet utile principle.
74

  

39. As the tribunal in Blue Bank explained, if the drafters’ intention was for the denunciation to 

take immediate effect, it would be meaningless to specify in the second sentence of 

Article 71 that there should be a further waiting period of six months after receipt of the 

notice before the denunciation becomes effective.
75

 

                                                           
68

  Maritime Spaces in the Caribbean Sea, paras. 43-44. 

69
  Maritime Spaces in the Caribbean Sea, paras. 43-44.  

70
  Maritime Spaces in the Caribbean Sea, paras. 43-44; Application of the CERD, para. 133. 

71
  Record, lines 719-724. 

72
  Venoklim, paras. 61-63. 

73
  Venoklim, para. 63. 

74
  Venoklim, para. 62; Blue Bank, para. 119. 

75
  Blue Bank, para. 119. 
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40. Contrary to Tyrea, Claimants submit that Article 72 requires that by the date of 

denunciation notice receipt only offer to arbitrate shall be made. Such an offer has to be 

accepted within a six-month period in accordance with Article 71, giving this provision an 

effective application.
76

 Consequently, Article 72 establishes a critical date when state’s 

offer to arbitrate shall be made (before the notice receipt), while Article 71 prescribes the 

critical date for such an offer to be accepted by the investor (six months after the notice 

receipt). 

41. In the present case, Tyrea’s offer to the Centre’s jurisdiction was made in 2000 and 2001 in 

the respective BITs, which are in force to the present day.
77

 Tyrean Denunciation Notice 

was received on 5 January 2018.
78

 Therefore, Tribunal has jurisdiction over the present 

case in conformity with Article 72 since Tyrea’s offer to arbitrate was effective at the time 

of the Notice receipt. 

42. Hence, the Tribunal has jurisdiction over the present dispute since Claimants have duly 

accepted Tyrea’s offer within a six-month period stipulated Article 71 of the Convention. 

In any event, the Tribunal shall enjoy the jurisdiction in accordance with Article 72 of the 

Convention, since Tyrea’s standing offer to arbitrate was effective at the date of 

Denunciation Notice receipt, thereby satisfying the respective requirement provided by 

Article 72. 

III. THE TRIBUNAL HAS JURISDICTION TO HEAR CLAIMANTS’ CASE JOINTLY 

IN A MULTI-PARTY ARBITRATION 

43. The present case was brought before the Tribunal jointly by three Claimants: FreindsLook 

plc, Whistler Inc. and SpeakUp Media Inc.
79

 Under the second jurisdictional objection 

Respondent challenges the power of the Tribunal to hear the case on a multi-party basis due 

to the lack of Tyrea’s specific consent to such type of proceedings as well as due to the 

alleged differences between legal and factual grounds for the claims.
80

  

                                                           
76

  Venoklim, para. 65; Blue Bank, para. 119; Maritime Spaces in the Caribbean Sea, paras. 43-44. 

77
  Record, lines 1463-1465. 

78
  Record, lines 831, 1475-1476. 

79
  Record, lines 50-55. 

80
  Record, lines 725-729. 
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44. Claimants respectfully submit that [A] Tyrea’s general consent is sufficient basis for the 

Centre’s jurisdiction over multi-party claims and [B] the necessary link between the claims 

is present. In addition, [C] the Tribunal should hear the claims jointly to ensure effective 

and fair protection of Claimant’s investment. 

A. Tyrea’s general consent is a sufficient basis for the Centre’s jurisdiction over 

multi-party claims 

45. In order to establish tribunal’s jurisdiction over multi-party claims in conformity with 

Article 25 of the Convention, no additional consent concerning such type of proceedings is 

required.
81

 In that regard, the general consent in the BIT suffices for the Centre to exercise 

jurisdiction over the multi-party case, unless the contrary is enshrined in the respective 

BIT.
82

   

46. Claimants submit that Tyrea’s general consent suffices to the Centre’s jurisdiction over 

multi-party claims since (1) Article 25 of the Convention does not require any specific 

consent and, moreover, (2) the standing offer of consent to the Centre`s jurisdiction 

expressed in respective BITs provides no limitations to multi-party proceedings. 

1. Article 25 of the Convention does not require specific consent to multi-party 

proceedings 

47. Under Article 25(1) of the Convention, the sole condition for consent to the Centre’s 

jurisdiction is its existence in a written form.
83

 The Convention does not prescribe any 

requirements regarding the necessity of additional specific consent to multi-party 

proceedings, nor does the Convention provide for a process by which such consent could be 

given.
84

  

48. Silence of the ICSID framework regarding the specific consent to multi-party proceedings 

does not imply this consent to be required.
85

 On the contrary, in all cases in which the 

                                                           
81

  Abaclat, para. 490; Ambiente, para. 146. 

82
  Abaclat, para. 490; Ambiente, paras. 141, 146; Guaracachi, paras. 336, 341-342, 346.  

83
  ICSID Convention, Article 25; Alemanni, para. 269. 

84
  Alemanni, para. 269; Ambiente, paras. 139, 146. 

85
  Ambiente, para. 141.   
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Centre’s jurisdiction was challenged on the basis of lack of specific consent, the ICSID 

tribunals have rejected the respective objections.
86

 In Ambiente, the tribunal indicated that 

‘the institution of multi-party proceedings therefore does not require any consent on the 

part of the respondent Government beyond the general requirements of consent to 

arbitration’.
87

  

49. Thus, no additional consent to multi-party proceedings is required since the Convention is 

silent regarding the necessity of any specific consent to any types of proceedings, including 

multi-party ones. 

2. The standing offer of consent to the Centre`s jurisdiction expressed in the 

BITs provides no limitations to multi-party proceedings 

50. State expresses its standing offer of consent to the Centre’s jurisdiction in the BIT.
88

 

Consistent practice of the ICSID tribunals indicates that when state’s offer of consent in the 

BIT does not provide for any limitations as to the scope of such consent, investors are not 

precluded from accepting the offer jointly and submitting case to the Centre.
89

 

51. In the case at hand, neither Tyrea-Kitoa BIT, nor Tyrea-Novanda BIT provides for any 

limitations regarding the scope of the offer of consent to the Centre’s jurisdiction. On the 

contrary, under Article 9(3) of the respective BITs Tyrea offered ‘unconditional consent’ to 

the submission of disputes to the Centre.
90

  

52. Therefore, due to the fact that the BITs do not provide for any limitations regarding the 

necessity of additional consent to certain types of the proceedings, no specific consent as to 

multi-party proceedings is required as well.  

                                                           
86

  Ambiente, para. 141; Guaracachi, para. 343; Abaclat, para. 551; Noble Energy, para. 207.  

87
  Ambiente, para. 141.  

88
  Schreuer, 205-206; Abaclat, para. 473. 

89
  Guaracachi, paras. 336, 341. 

90
  Record, lines 1788-1780. 
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B. The necessary link between the claims is present 

53. In order for the claims to be heard jointly, the necessary link between them shall be 

established.
91

 It implies that (1) similar factual circumstances and (2) similar legal grounds 

shall exist between separate claims of multiple investors.
92

 

1. The factual circumstances of the claims are similar 

54. Factual circumstances of the claims are similar if the events leading to the alleged 

violations of investors’ rights are identical.
93

 In addition, such violations shall stem from 

the same wrongful acts committed by the state.
94

 Besides, although not being necessary 

requirements, corporate ties between the investors as well as similar nature of their 

investment are also indicative of the factual connection between the claims.
95

 

55. In the present case, Claimants started to invest in Tyrea at the same time and in the same 

market – operation of social media platforms.
96

 All Claimants faced the same social, 

economic, political and legal environment, both at the time of investing and at the time of 

abrupt shift of governmental policy towards the social media.
97

  

56. All Claimants were affected by three consecutive measures of Tyrean authorities, namely, 

adoption of Law 0808-L, issuance of Amendment Decree, enforcement of TCA 

Ordinances.
98

 As a result, Claimants were all subjected within the same time to the same 

type of punishment – blocking of their social platforms under the literally same reasoning 

formulated in the motif of all three ordinances.
99
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57. Moreover, Claimants are related by corporate ties since three international financial 

corporations Expedia, FinanceHub and TurboFin possess certain amount of stock in each of 

the Claimants.
100

 

58. Therefore, the factual background on the basis of which the Claimants base their claim is 

the same due to the similarity of Claimants’ activities, nature of their investment, measures 

applied towards them and the linkage by corporate ties. 

2. The legal grounds of the claims are similar 

59. The legal basis of claims is similar if the following two requirements are satisfied. Firstly, 

investors shall base their claims on the same provisions of the respective BITs,
101

 and 

secondly, investors shall request the identical relief for the alleged violations.
102

 

60. Requirement of relying on the same provisions does not necessarily entails referring to one 

BIT.
103

 In Guaracachi Claimants submitted case under US-Bolivia and UK-Bolivia 

BITs.
104

 That fact, however, did not preclude the tribunal from finding sufficient legal link 

between claims. Due to the absence of fundamental incompatibilities between the BITs, 

tribunal decided to hear the claims jointly.
105

  

61. The same approach applies in the present case: although Claimants base their claims on two 

different BITs, the content of the respective BITs is literally identical without even slight 

discrepancy in the articles.
106

 Claimants submit violations of the same provisions of the 

BITs, prescribing FET standard and prohibition of unlawful expropriation.
107

 Moreover, 

Claimants ask the Tribunal for the same relief, namely to find Respondent in violation of 

Articles 3.1 and 6 of the BITs and to award Claimants respective compensations.
108
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62. Therefore, the legal grounds of the claims are similar since Claimants allege violation of 

the same provisions of the identical BITs and ask the same prayer for relief. 

C. In addition, the Tribunal should hear the claims jointly to ensure effective and 

fair protection of Claimants investment 

63. A joint hearing of sufficiently linked claims is essential to ensure procedural economy and 

effective protection of the investment.
109

 Furthermore, such joint hearing provides 

beneficial effect on both parties’ procedural rights.
110

 As the tribunal in Abaclat pointed 

out, the only alternative to multi-party proceedings would be several separate proceedings, 

which in turn could be excessively burdensome not only for Claimants but also even more 

drastically for Respondent.
111

  

64. In addition, multi-party proceedings serve to ensure a fair resolution of dispute since it 

allows avoiding possible contradictions or inconsistencies on identical or related issues.
112

 

65. Consequently, the Tribunal should hear the present claims jointly since only such multi-

party proceedings would safeguard procedural efficiency and fairness as well as preclude 

both parties from burden of being involved in three separate proceedings. 

66. Hence, the Tribunal has jurisdiction to hear Claimant’s case jointly in a multi-party 

arbitration since, firstly, Tyrea’s general consent to arbitration constitutes a sufficient basis 

for the Centre’s jurisdiction over multi-party claims and, secondly, the necessary factual 

and legal link between the claims is present. Finally, the Tribunal should hear the claims 

jointly in order to ensure effective and fair protection of Claimant’s investment. 

IV.  RESPONDENT HAS BREACHED FAIR AND EQUITABLE TREATMENT 

STANDARD UNDER ARTICLE 3.1 OF THE BITS 

67. Under Article 3.1 of the BITs, Tyrea has undertaken an obligation to ensure FET to the 

investments of nationals of Novanda and Kitoa and shall not impair by unreasonable or 

discriminatory measures the operation, use and enjoyment of their investments.
113
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68. The FET standard, prescribed under Article 3.1 of the BITs, is a standard set by 

international law for the treatment of the foreign investment by the host state.
114

 It includes 

a number of obligations, among which are, firstly, the obligation not to frustrate the foreign 

investors’ legitimate expectations,
115

 and, secondly, the obligation not to apply 

discriminatory measures towards investors.
116

 Claimants submit that Respondent violated 

FET standard since it [A] frustrated Claimants’ legitimate expectations and [B] applied 

towards them discriminatory measures. 

A. Respondent frustrated Claimants’ legitimate expectations 

69. The investors’ legitimate expectations in the FET context are the expectations on which 

investors relied while deciding on making their investment.
117

 In that regard, investors base 

their legitimate expectations on the host state’s legal framework and specific commitments 

expressed to them by the host state.
118

 Accordingly, the host state bears an obligation not to 

frustrate these legitimate expectations.
119

 Claimants submit that (1) their legitimate 

expectations regarding the legal and business framework in Tyrea did exist and (2) such 

legitimate expectations were frustrated by Respondent. 

1. Claimants’ legitimate expectations regarding the legal and business 

framework in Tyrea existed  

70. Legitimate expectation of investors regarding the legal framework can arise from a number 

of different elements that exists at the time investment is made, including laws, declared 

policies and statements.
120

 The decisive factor, in that respect, is legislation that particularly 

aims at attracting investors in the specific sphere of economy.
121
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71. Except for the legal framework, legitimate expectations can arise from the host state’s 

specific commitments to investors.
122

 In particular, such commitments are present in case 

the host state expressed consistent favorable position towards investors by reiterating on 

several occasions in its official statements similar assurances.
123

 Such assurances provide 

for a guarantee on which investor can justifiably rely while deciding to invest in a host 

state.
124

 

72. In the case at hand, before making their investments Claimants considered both legal 

framework and specific commitments expressed by Tyrean officials. Legal framework in 

Tyrea was represented by a new Media Law adopted in 2013 aimed specifically to 

liberalize social media market and attract foreign investors.
125

  

73. In addition, adoption of the new law was followed by series of official assurances on behalf 

of Tyrean government regarding attraction of investors to develop social media market.
126

 

On the day of publication of the Media Law, the spokesperson for Tyrean parliament 

directly appealed to FriendsLook, Whistler and SpeakUp in his official statement, 

indicating that ‘by the new Media Law Tyrea expects to lay down the ground for the advent 

of such prominent international players and for fruitful collaboration with them in the 

future’.
127

 Further, such assurances were strengthen by promising to do Respondent’s 

‘absolute best’ to secure new internet possibilities for Tyreans,
128

 which would provide 

investors in the field of social media with potential customers. Such commitments were 

expressed during international conference ‘A New Web Era in Tyrea’ specifically 

organized for representatives of the Internet-related businesses, including social media 

companies.
129

 

74. Thus, all of the abovementioned gave rise to Claimants legitimate expectations regarding 

consistent policy in the field of social media, substantially contributing to the decision of 
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Claimants to invest in Tyrea. New legislation as well as Respondent’s assurances of 

Claimants’ involvement in social media market, of fruitful collaboration, and of potential 

customers attracted Claimants to consider Tyrea as a strategic new market and, eventually, 

launch their websites and create local branches in Tyrea in 2015.
130

 

2. Respondent frustrated Claimants’ legitimate expectations regarding the legal 

and business framework in Tyrea 

75. In the present case, Claimants submit that Respondent frustrated their legitimate 

expectations by amending the Media Law and slashing the deadline for the development of 

algorithm prescribed in the Promulgation Decree.  Respondent may argue that such actions 

were a legitimate exercise of Tyrean inherent right to regulate activities within its territory. 

Claimants admit that obligation to accord FET standard does not impair the host state’s 

sovereign right to adapt the legislation to the changing circumstances.
131

 However, such 

exercise of regulatory powers shall not contradict Respondent’s obligations undertaken by 

means of the BITs, including the duty to accord FET standard to investors that implies the 

obligation not to frustrate their legitimate expectations.
132

  

76. This obligation requires the host state to refrain from actions that might threaten the 

stability of state’s policy on the basis of which investments were made.
133

 In that regard, 

the state is also obliged not to act inconsistently towards investors.
134

 In particular, in 

El Paso the tribunal supported the position that state shall not totally alter the legal 

framework under which investors operate by committing its unreasonable modification in 

such a way that adversely affects the investment.
135

 Furthermore, in PSEG the tribunal 

recognized if legal framework changes continuously, it additionally demonstrates state’s 

deliberate inconsistent behavior.
136
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77. In the present case, after five years of favorable legal and political environment for social 

media investors, Respondent rapidly shifted its policy by changing the Media Law on 

which Claimants relied while making their investments.
137

 Nevertheless, Claimants were 

diligently making all their best efforts to comply with the new provisions of the law by 

working on filtering algorithm and using identification mechanism within a strict but still 

sufficient sixty-day period.
138

 However, all Claimants’ efforts turned out to be meaningless, 

since Respondent abruptly changed the deadline being aware that it would not be feasible 

to comply with, especially in the light of peculiarities of Tyrean language.
139

 Not only had 

Respondent completely changed the line of its policy and deliberately undermined 

Claimants’ ability to comply with the deadline, but also from all the possible types of 

punishments, Respondent imposed the most severe one – permanent website blocking.
140

 

78. As a result, modification of the Law, following change of deadlines and ban of the social 

media platforms, taken in aggregate in such unreasonably short period of time, do not 

reflect Respondent’s previous intentions to facilitate Claimants’ operation in Tyrean social 

media market. Consequently, such contradictory and abrupt change of the governmental 

policy by Respondent frustrated Claimants’ legitimate expectations in violation of Article 

3.1 of the BITs. 

B. Respondent violated its obligation not to apply discriminatory measures towards 

Claimants 

79. Violation of FET standard takes place if the host State applies discriminatory measures 

towards investors.
141

 Discrimination occurs when different treatment is accorded to the 

companies that operate in the similar circumstances.
142

 

80. On 28 February, 1 and 2 March 2018, Respondent issued ordinances under which 

Claimants’ websites were blocked.
143

 On the contrary, Respondent national social media 
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companies, Wink and TruthSeeker, continue operating till the present day.
144

 Claimants 

submit that such treatment of national and foreign companies is discriminatory since (1) 

Claimants were in the similar position with Tyrean social media companies and (2) they 

were accorded different treatment by Respondent. 

1. Claimants were in the similar position with Tyrean social media companies 

81. In order to establish the existence of discriminatory measures towards investor, a proper 

comparator shall be determined.
145

 Such comparator shall be represented by a domestic 

company that operates in similar circumstances with the investor’s company.
146

 In Feldman 

the tribunal stated that similar circumstances encompass situations, where both domestic 

and foreign companies are engaged in the same business and operate under the same legal 

framework.
147

 

82. In the case at hand, both Claimants’ and Tyrean companies Wink and TruthSeeker operated 

in the same social media market.
148

 Their products shared the same purpose – to provide 

ability for Tyreans to express their thoughts and share information.
149

  

83. In addition, Claimants and Tyrean companies operated under the same legal framework 

represented by the amended Media Law and subsequent bylaws.
150

 The requirements of 

filtering algorithm prescribed therein and respective deadlines were introduced for all social 

media companies in the same manner.
151

 

84. Therefore, both Claimants’ and Tyrean social media companies were in the similar 

circumstances since all of them operated in the sphere of social media market under the 

same legal framework. 
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2. Respondent accorded differential treatment to Claimants 

85. Discrimination encompasses situations when the host state treats its own nationals 

differently in comparison to investors while both operate in similar circumstances.
152

 Such 

a differential treatment exists in case government applies the same legislation unevenly to 

its nationals and investors, placing the latter in less favorable conditions.
153

 

86. In the case at hand, Respondent obliged all social media platforms operating in Tyrea to 

apply filtering algorithm and provide personal data within a strict deadline.
154

 Ultimately, 

both Claimants’ and Tyrean companies did not succeed in complying with such harsh 

requirements.
155

 However, the only platforms that were subjected to blocking were those 

operated by Claimants.
156

 While Respondent imposed on Claimants most severe 

punishment under the Tyrean Penal Code immediately when the deadlines expired, 

criminal proceedings regarding imposition of a fine on Wink and TruthSeeker are still 

pending and, moreover, these companies continue to operate.
157

 Tyrean companies were not 

even subjected to punishment yet, even though they were equally used by the radicalist 

groups within the same period of time.
158

 

87. Considering the abovementioned, Claimants and Tyrean nationals’ companies conducted 

same kind of activity with the same degree of compliance with national law. Despite this, 

Claimants were imposed the most severe punishment, while Respondent nationals have not 

suffered any negative consequences of non-compliance with legislative requirements. As a 

result, Respondent in fact accorded different treatment towards Claimants in comparison to 

Tyrean nationals. 

88. Hence, Respondent has breached FET standard prescribed in Article 3.1 of the BITs. 

Firstly, it frustrated Claimants’ legitimate expectations regarding the legal and business 

framework in Tyrea through the modification of Media Law, slashing of deadlines and 
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blocking of Claimants’ websites. Secondly, Respondent accorded discriminatory treatment 

towards Claimants since it non-uniformly applied the same law towards Claimants and 

Tyrean nationals, placing the latter in more favorable position. 

89. Hence, Respondent has breached FET standard prescribed in Article 3.1 of the BITs since, 

firstly, it frustrated Claimants’ legitimate expectations regarding the legal and business 

framework in Tyrea through the modification of the Media Law, slashing the deadlines for 

algorithm launch and blocking of Claimants’ websites. Secondly, Respondent accorded 

discriminatory treatment to Claimants since it non-uniformly applied the same law towards 

Claimants and Tyrean national social media companies, placing the latter in more 

favourable position. 

V. RESPONDENT VIOLATED ARTICLE 6 OF THE BITS BY UNLAWFUL 

EXPROPRIATION OF CLAIMNATS’ INVESTMENTS 

90. Article 6 of the BITs prescribes that state shall not expropriate, directly or indirectly, 

investments of national of the other state, unless requirements for lawful expropriation are 

met.
159

 In case unlawful expropriation occurred, state is obliged to provide compensation to 

an investor for the wrong committed.
160

 In that regard, state cannot invoke its regulatory 

powers as justification for the breach of its obligations under the BITs and subsequent non-

payment of compensation.
161

 

91. Claimants respectfully submit that [A] blocking of Claimants’ websites constituted indirect 

expropriation of their investments, [B] such expropriation of Claimants’ investments was 

unlawful and, in any event, [C] Respondent cannot invoke its exercise of regulatory powers 

as a ground for non-payment of the compensation.  
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A. Blocking of Claimants’ websites constituted indirect expropriation of their 

investments 

92. Indirect expropriation takes place when state’s actions per se do not amount to physical 

taking of property, but render economic value of such property ‘essentially useless’.
162

 As a 

result, investor’s property must be deemed expropriated, even though the legal title to such 

investment formally remains unchanged.
163

 

93. In order to establish whether indirect expropriation occurred, two criteria shall be satisfied. 

Firstly, state’s measures shall substantially deprive investor of the economic value and 

enjoyment of the investments in question.
164

 Secondly, such deprivation shall last for a 

sufficient time.
165

 However, first and foremost, to raise the argument regarding 

expropriation, investor shall demonstrate that investments in question are per se capable of 

being expropriated.
166

 

94. In the light of the aforementioned, Claimants’ submit that (1) Claimants’ companies 

constituted investments capable of being expropriated, (2) Claimants were substantially 

deprived of the economic value of their investments, and (3) such deprivation lasted for a 

sufficient period of time. 

1. Claimants’ companies constituted investments capable of being expropriated 

95. Article 1(a) of the BITs defines the term ‘investment’ broadly in scope including every 

kind of asset.
167

 For the purposes of establishing indirect expropriation, the whole company 

shall be considered as investment.
168

 As was indicated in Telenor Mobile, the applicable 

test is ‘whether, viewed as a whole, the investment has suffered substantial erosion of 

value’.
169

 Whether different parts of investment separately do or do not qualify as 
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investments themselves is not decisive in the context of indirect expropriation, as it was 

emphasized in Electrabel.
170

 

96. Respondent argues that Claimants’ advertising contracts and paid subscriptions to ‘pro’ 

features do not amount to assets susceptible to expropriation.
171

 However, Claimants 

disagree on such a conclusion, since Respondent’s formalistic approach does not correlate 

to the nature of indirect expropriation. What in fact shall be considered as investment, in 

that regard, is Claimants’ companies as a whole, namely the local branches of FriendsLook 

pls, Whistler Inc. and SpeakUp Media Inc.. As a result, Claimants’ companies constitute 

investment capable of being expropriated. 

2. Claimants were substantially deprived of the economic value of their 

investments 

97. Investors are considered to be substantially deprived of the economic value of their 

investments in case the use of such investments is effectively neutralized.
172

 This implies 

that as a result of state’s measures, company becomes unable to conduct profit-generating 

activity.
173

 Consequently, such measures deprive investors of any reasonably expected 

economic benefits from the use of their assets, rendering physical existence of their 

investments meaningless.
174

 The tribunal in Goetz recognized that indirect expropriation 

occurred since state’s measures forced investors to ‘halt all activities … which deprived 

their investments of all utility and deprived the claimant investors of the benefit which they 

could have expected from their investments’.
175

 

98. Exactly similar situation occurred in the case at hand. Despite Claimants’ making all 

possible efforts to comply with constant legislative changes, Respondent banned 

Claimants’ social networks, halting their sole profit-generating activity.
176

 Claimants’ 

became unable to obtain profits from their main sources of revenue: the sale of advertising 
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space, promotional and personalized content,
177

 which, in fact, destroyed economic value of 

their investments.
178

  

99. Moreover, Respondent’s measures also indirectly affected the further development of 

Claimants’ business activity. In particular, Claimants were working on special products 

tailor-made for Tyrean users, which were to be launched in 2018.
179

 However, as a result of 

Respondent’s actions, all the costs incurred have gone to waste. In addition, before the ban 

of their networks, Claimants were about to expand their market in Alcadia and Larnacia, 

Tyrean neighboring states.
180

 Due to Respondent’s actions that damaged Claimants’ 

reputation, previously fruitful negotiations were brought to a standstill, depriving Claimants 

of additional opportunity to generate revenue.
181

 

100. Thus, Claimants were substantially deprived of the economic value of their investments 

since Respondent’s actions left Claimants with no other choice but to cease all of their 

activities, depriving their investments of any use and rendering Claimants without any 

profit expected. 

3. Such deprivation lasted for a sufficient period of time to constitute 

expropriation 

101. In order to constitute expropriation, effects of the state’s measures towards the investment 

shall be permanent.
182

 In that regard, the effect in question shall be deemed as permanent 

when the indicator which can stop state’s measures is lacking.
183

 The tribunal in Wena 

Hotels recognized that in case the measures last at least one year, such period of time is 

enough to be considered as permanent.
184
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102. In the case at hand, Article 117 of Tyrean Penal Code provides that blocking of a network 

can be either temporary or permanent.
185

 The ban of Claimants’ social networks was not 

temporary since TCA’s ordinances provided for websites’ blocking for an undefined period 

of time.
186

 As of the time of Claimants’ Memorial submission, their social networks have 

been already blocked for one year and a half, and the ban is still ongoing.
187

  

103. Respondent may argue that such a period of time is insufficient, and the ban can be 

reversed at any moment. However, in that regard, the Tribunal should evaluate not only the 

time during which restrictions lasted, but also its impact on the investor’s ability to make 

further use of their economic rights.
188

 As a result of Respondents’ measures, Claimants 

suffered significant damages and had to wind down all activities in Tyrea.
189

 Even if one 

day Respondent decides to abolish the ban, such situation could not be easily recovered. 

Despite of all the damages that Claimants have already suffered, it would take a 

considerable amount of additional efforts, time and costs to return to social media market, 

especially in the light of the recent events. 

104. Therefore, deprivation of economic value of Claimants’ investments lasted for a sufficient 

period of time to constitute expropriation. Claimants’ networks have been blocked 

sufficiently long without any indication about possible future revocation of the ban, forcing 

Claimants to completely terminate their activity in Tyrea. 

B. Indirect expropriation of Claimants’ investments was unlawful 

105. Article 6 of the BITs prescribes requirements for the lawfulness of expropriation.
190

 Among 

others, state’s measures are required to be taken in public interest, being non-discriminatory 

and accompanied by the payment of just compensation.
191

 Claimants submit that neither of 

these criteria was satisfied. 
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106. Firstly, Claimants submit that blocking of their websites was not taken in public interest. In 

order to establish whether measures were indeed necessitated by public purpose, the mere 

fact of its invocation is insufficient.
192

 While state may justify its actions with a reference to 

public purpose, it does not prevent a tribunal from verification whether such purpose was 

indeed reasonable and genuine.
193

 In that regard, the tribunal in British Caribbean Bank 

recognized that public interest is genuine if there exists prima facie reasoning on how the 

measures taken can fulfill such interest.
194

 

107. In the case at hand, Respondent invoked civil unrest as a reason for the ban of social 

media.
195

 Although, Claimants agree that securing public order indeed can be a reasonable 

aim to pursue, it is unclear how blocking of websites in this particular situation could help 

to eliminate street fights and violent altercations. First clashes took place in the beginning 

of 2017.
196

 In order to combat violence and stop casualties immediately, Respondent could 

have resorted to all of the measures aimed at solution of the conflict right after the first 

clashes have started.
197

 On the contrary, most of these measures were imposed by Tyrea 

only after blocking of websites, which is more than one year after the first clashes had 

occurred.
198

 

108. Therefore, invocation of public interest for blocking of Claimants’ websites was merely a 

guise due to the lack of reasoning on how such measures under the aforementioned 

circumstances could have helped to secure public order. This shall be especially considered 

in the light of Respondent’s prior absence of initiative to deal with the problem. 

109. Secondly, Claimants submit that blocking of their websites constitutes unlawful 

expropriation, since such measures were discriminatory as it is expressly described in the 

part IV(B)(2) of this Memorial.  

110. Finally, unlawfulness of expropriation also stems from the fact that it was not followed by 

just compensation. Under customary international law, any expropriation must be 
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accompanied by a prompt, adequate and effective compensation.
199

 For such requirement to 

be met, compensation shall be conducted without undue delay.
200

  

111. In the case at hand, due to Respondent’s blocking of websites, Claimants were deprived 

from the possibility to further conduct their businesses, rendering their assets without any 

economic value. However, instead of undertaking responsibility and remedying the 

implications of its drastic actions, Respondent even after one year and a half did not 

provide at least partial compensation to Claimants.
201

 Neither is there any indication on the 

Record that Respondent, in fact, had intention to do so. 

112. Therefore, blocking of Claimants’ websites constituted unlawful expropriation, since it 

failed to comply with the requirements of securing the public interest itself, non-

discrimination and payment of just compensation. 

C. Respondent cannot invoke regulatory powers exception 

113. While trying to justify blocking of Claimants’ social networks, Respondent alleged that it 

exercised its regulatory powers and, as a result, is not obliged to compensate for such 

action.
202

 

114. Although Claimants admit that state is entitled to regulate activities within its territory, 

such regulation has to be limited by the obligations prescribed in the BIT.
203

 Otherwise, it 

would render provisions of the BIT and investor’s legitimate rights meaningless, creating 

an opportunity for a state to escape responsibility for any breach of its obligations justifying 

it with exercise of regulatory powers.
204

  

115. In any event, even if the Tribunal does not agree with Claimants’ argumentation presented 

above, and accepts the non-compensatory regulatory measures, Claimants’ submit that in 

the present case such measures failed to fulfill necessary requirements. In particular, bona 

fide regulatory measures shall be implemented in a non-discriminate proportional manner, 
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aiming at securing public purpose.
205

 Claimants submit blocking of their websites meets 

neither of three abovementioned criteria. 

116. Firstly, blocking of Claimants’ websites was not aimed at securing public purpose and was 

applied in a discriminatory manner as indicated in parts V(B) and IV(B)(2) of this 

Memorial. 

117. Secondly, blocking of Claimants’ websites was not a proportional measure. In order to 

establish whether the regulation is proportional, two factors shall be evaluated: aim of such 

measure and its impact on the investments in question.
206

 Measures resulting in deprivation 

of investments are not proportionate in case their application deliberately could not achieve 

a particular goal,
207

 especially, when as a result of such measure, investor bears individual 

and excessive burden.
208

 

118. In the present case, alleged public purpose, necessitating ban of Claimants’ social media, is 

to eliminate civil unrest.
209

 The consequence of such measure is not a mere reduction of 

Claimants’ investments’ value, but their complete neutralization.
210

 Due to such potential 

severe consequence, before banning of social networks Respondent should have evaluated 

whether such measure would actually achieve the goal of securing public order. For that 

purpose, Respondent should have verified whether Claimants’ social networks were indeed 

directly contributing to the conflict. However, confirmative conclusion on this issue 

objectively could not be deduced from the factual circumstances of the case at hand. 

119. In particular, FriendsLook, Whistler and SpeakUp had been operating in Tyrea for two 

years before the first instances of ethnic clashes took place.
211

 From this fact it can be 

concluded that operation of social media was not a trigger for such unfortunate events. 

Considering that Tyrean goal was to eliminate ethnic clashes, the only meaningful actions 

would have been to neutralize its real cause. Due to the fact that social networks were not 

such a cause, their complete ban was unjustified. This was further reaffirmed by the fact 
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that even after the ban ethnic clashed were still present,
212

 and, moreover, in the rural areas 

they remained at the same level.
213

 

120. Therefore, blocking of Claimants’ social networks was not a proportionate measure, since it 

deprived Claimants’ investments of any value, while the aim of eliminating ethnic clashes 

could not have been and, in fact, was not achieved. 

121. Hence, Respondent violated Article 6 of the BITs since blocking of Claimants’ websites 

constituted unlawful indirect expropriation of Claimants’ investments. Such unlawful 

expropriation implies paying compensation to Claimants and Tyrea cannot refuse to 

compensate by invoking exercise of regulatory powers since that would constitute a mere 

attempt to escape responsibility for the breach of the BITs. In any event, the measures taken 

by Respondent towards Claimants investments do not meet the criteria of exercise of 

regulatory powers. 

VI. CLAIMANTS ARE ENTITLED TO COMPENSATION OF DAMAGES 

VALUATED UNDER THE DCF METHOD 

122. Under the BITs Claimants are entitled to just compensation that shall represent the ‘genuine 

value’ of the affected investment.
214

 The genuine value of the investment implies the fair 

market value of the company.
215

 In that regard, it is the price for the company that a willing 

buyer would pay to a willing seller.
216

 One of the methods of valuation of fair market value 

is the DCF method.
217

 Claimants respectfully submit that in the present case an appropriate 

method is the DCF due to the reasons indicated below. 

123. Under the DCF method of damages valuation, the present value of the company is 

established through, firstly, the calculation of the company’s future cash flows and, 

secondly, the discount of these cash flows to the present value using the discount rate.
218
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124. The first requirement for the DCF application is that the company shall be a ‘going 

concern’ i.e. an enterprise that has a proven record of profitability.
219

 The second 

requirement is that the applicable discount rate must be appropriately established.
220

 It is 

respectfully submitted that [A] the Claimants are ‘going concerns’ and that [B] the 

calculated discount rate was appropriately established. Due to the fact that DCF method 

shall be applied, [C] the proven expenditure method proposed by Respondent is 

inappropriate. 

A. Claimants are ‘going concerns’ 

125. In order for a company to be deemed as a ‘going concern’, it shall consist of the income-

producing assets.
221

 This implies, firstly, that a company shall have a proven record of 

profitability and, secondly, that its future cash flows can be expected with reasonable 

certainty.
222

 

126. Claimants submit that (1) their companies had a proven record of profitability and (2) 

future cash flows were expected with a reasonable certainty. 

1. Claimants’ companies had a proven record of profitability 

127. Proven record of profitability can be established if a company has a sufficient history of 

operation.
223

 The latter is present when an enterprise operates for a period of time sufficient 

to generate the data required for the calculation of the future cash flows.
224

 In this regard, 

the tribunal in Metalclad stated that two or three years are sufficient to establish a proven 

record of profitability.
225
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128. In the case at hand, FriendsLook established its local branches in Tyrea in January 2015, 

Whistler and SpeakUp launched their operations in Tyrea in June 2015.
226

 However, in the 

beginning of March 2018 due to Respondent’s actions Claimants were forced to cease their 

operations in Tyrea.
227

 Thus, Claimants operated in Tyrea for a sufficient period of time 

since they were present in Tyrea’s market for almost three years. 

2. Claimants’ future cash flows were expected with a reasonable certainty 

129. The DCF method implies that a party had to be deprived of profits that would be actually 

earned if the wrongful act had not taken place.
228

 In that regard, the tribunal in Micula 

recognized that investors are required to show that the activity they were engaged in would 

have been profitable.
229

  

130. For the purposes of profits determination, the DCF method projects company’s cash flows 

for the future years of operation.
230

 In order to determine if the DCF method is applicable, 

what shall be taken into account is not the possibility to calculate the exact amount of 

future cash flows, but whether those cash flows can be realistically expected.
231

 In 

particular, reasonable certainty of future cash flows can be concluded from the data of the 

company’s profits from previous years.
232

 

131. In the present case, Claimants started to obtain profits from their business in Tyrea right 

after the beginning of their operation.
233

 In the Expert Report on Damages by Mr. Alonzo it 

is indicated that the calculation was conducted based on the income-producing activity of 

the Claimants that include the sale of advertising space, promotional content and 
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personalized content.
234

 Each year Claimants’ profits were exponentially increasing in two 

or three times and the same rates of increase were expected for the following years.
235

 

132. For example:  

 

 

 

 

 

 

 

 

133. Respondent may argue that Claimants’ future cash flows cannot be predicted with a 

reasonable certainty due to the dynamic nature of the social media market. However, such 

allegations are groundless since in cases of social media companies the amount of future 

cash flows directly depends on their customers’ activity.
236

  

134. In the case at hand, the Claimants’ main revenue streams are ad-driven and heavily depend 

on web traffic i.e. number of users attending the web pages and their activity.
237

 In the light 

of the fact that Tyrean population comprises of 120 million and almost every inhabitant had 

an account on at least one of the social networks, it is reasonable to presume that Claimants 

income would be expected with certainty.
238

 In addition, by developing special tailor-made 

products for the Tyrean users that were expected to be launched in 2018 Claimants would 

have obtained additional profits.
239
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Company/Year 2016 2017 Projection for 2018 

FriendsLook 10,976,538 USD 21,617,655 USD 49,365,875 USD 
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SpeakUp 2,379,712 USD 6,120,376 USD 16,891,000 USD 
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135. Therefore, taking all these facts in aggregate, Claimants’ future cash flows were expected 

with a reasonable certainty based on the income-producing activity and its record of 

profitability in Tyrea. 

B. Claimants’ calculated discount rate was appropriately established 

136. Respondent argues that the calculated discount rate is too low, since it does not include the 

appropriate country risk.
240

 However, Claimants submit that the calculated discount rate is 

based on all relevant factors, including the country risk premium. 

137. Discount rate is appropriately established when it reflects two following factors: the time 

value of money and the risks associated with the cash flows.
241

 These factors are included 

into the Weighted Average Cost of Capital (hereinafter the ‘WACC’) that is used as a 

discount rate for the purposes of the DCF method.
242

 In particular, the WACC was used for 

example in such cases as Alpha Projektholding and OI Group.
243

 

138. The WACC is measured through the addition of investor’s cost of equity and cost of 

debt.
244

 Cost of equity is calculated on the basis of different factors such as risk-free rate, 

market risk premium and country risk premium.
245

 The country risk premium usually 

reflects the unanticipated negative changes for the investor in its sphere of business, 

resulting from the economic, social or political situation in the host state.
246

 The country 

risk premium is already included into the calculated cost of equity and, as a result, into the 

WACC.
247

 In such capacity, if the WACC after its calculation is adjusted to the country risk 

premium, the latter is included twice into the discount rate.
248

 Ultimately, such calculation 

results in the overstatement of the risk and underestimation of the investment.
249
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139. In the case at hand, the applicable discount rate is 5% determined on the basis of the 

WACC.
250

 Despite the fact that Respondent considers such discount rate as unfounded, 

Claimants submit that it appropriately reflects the country risk premium for social media 

market in Tyrea. Regardless the unstable social situation in Tyrea, the rate of increase in 

Claimants’ profits was stable from year to year.
251

 Even in 2017, when the tensions were 

spreading all across the Respondent’s state, Claimants’ profits raised in 2-3 times compared 

to 2016.
252

 Thus, Claimants’ cash flows were increasing regardless of political or social 

situation in Tyrea. 

140. Therefore, the discount rate was appropriately established since the calculated cost of 

equity of Claimants’ companies in the WACC formula already includes Tyrean country 

risk premium. 

C. Respondent’s method of calculation of damages is inappropriate 

141. In case the unlawful expropriation took place, investors are entitled to the full reparation of 

damages they suffered.
253

 The full reparation implies compensation for investors’ lost 

profits that would actually have been obtained in case the illegal act did not occur.
254

 In that 

regard, for the purposes of compensation, the DCF method shall be applied as it was the 

case in Caratube.
255

 

142. In the case at hand, Respondent argues that calculation of damages based on proven 

expenditure is a reliable method.
256

 However, the proposed method does not include the 

Claimants’ legitimate lost profits they would have obtained but for the unlawful 

expropriation.
257

 The sums of compensation indicated in Respondent’s report include only 

costs on salaries for technicians, operational costs, administrative expenses, marketing 
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activities, legal fees of Claimants just for the year of 2018 until the blocking.
258

 Moreover, 

Respondent’s expert did not even include into proven expenditure the direct damages that 

Claimants’ suffered, namely the costs spent on the establishment of local branches.
259

 

143. Therefore, Respondent’s method of calculation of damages based on proven expenditure is 

inappropriate since it does not include lost profits and, as a result, does not provide the full 

reparation of damages suffered by Claimants. 

144. Hence, Claimants are entitled to compensation of damages valuated under the DCF method 

since, firstly, Claimants’ future cash flows were expected with reasonable certainty and, 

secondly, the applicable discount rate was appropriately established on the basis of WACC. 

In that regard, the proven expenditure method proposed by Respondent is inappropriate 

since it does not provide the full reparation for damages Claimants incurred. 
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______________________________________________________________________________ 

PRAYER FOR RELIEF 

______________________________________________________________________________ 

For the foregoing reasons, Claimants hereby request the Tribunal to adjudge and declare in favor 

of Claimant, as follows: 

(1) Declare that provisional measures requested by the Respondent cannot be granted; 

(2) Declare that the Tribunal has jurisdiction over the dispute under the Tyrea-Kitoa and 

Tyrea-Novanda BITs, despite the denunciation of ICSID Convention by the Respondent; 

(3) Declare that the Tribunal has jurisdiction to hear Claimants’ case jointly in a multi-party 

arbitration; 

(4) Find that Respondent violated Article 3.1 of the BITs by breach of fair and equitable 

treatment standard; 

(5) Find that Respondent violated Article 6 of the BITs by unlawful expropriation of 

Claimants’ investments; 

(6) Find that Claimants are entitled to compensation of damages valuated under the DCF 

method; 

(7) Award Claimants compensation in the amount no less than 69,134,875 USD for 

FriendsLook plc, 26,760,460 USD for Whistler Inc., and 27, 094,000 for SpeakUp Media 

Inc., plus interest as of the date of issuance of the award; 

(8) Find that Claimant is entitled to compensation by Respondent of all costs and fees related 

to these proceedings. 

Respectfully submitted on September 16, 2019 

By: 

Team Jessup 

On Behalf of Claimants: 

FriendsLook plc, 

Whistler Inc., 

SpeakUp Media Inc. 


