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STATEMENT OF FACTS 

 

1. The Claimants are FriendsLook plc (“Friendslook”), a leading global social network 

companies incorporated under the laws of the Federation of Novanda, Whistler Inc. 

(“Whistler”) and SpeakUp Media Inc. (“SpeakUp”), both emerging global social network 

companies established under the laws of the Union of Kitoa.  

2. Respondent is the Republic of Tyrea. A former dictatorship emerging from a civil war in 2012 

and establishing itself as a democratic state in 2013. 

3. Before their shift into democracy, Respondent decided to enter into several bilateral treaties to 

accord a more open trade policy, among them are the Tyrea-Novanda BIT on March 28 2000 

and the Tyrea-Kitoa BIT on January 20 2001 (“BITs”). In the same vein Respondent also 

acceded to the ICSID Convention on December 15 2000. 

4. On September 10, 2013, Tyrea enacted a new Law on Media and Information No. 1125 

(“Media Law”) aiming to liberalize the media in Tyrea by loosening its control in regards to the 

media and press. Further, Tyrea’s representative also expressed its intention to use the Media Law 

as a starting point for a fruitful collaboration with Claimants in the future.  

5. Moreover, on December 2014, Tyrea sponsored an international conference titled “A New Web 

Era in Tyrea” declaring that it will do their absolute best to facilitate the possibility of Internet 

use for its people.  

6. On January 2015, FriendsLook decided to expand its operation to Tyrea by establishing a local 

office and launching their Tyrean version of its website. Further, on June 15, 2015, Whistler and 

SpeakUp followed suit with a similar strategy to establish their platform in Tyrea. Claimants have 

gained a tremendous success in Tyrea ever since.  

7. In late 2016, Claimants were negotiating with the neighbouring states, Alcadia and Larnacia. The 

negotiation ends up in successful lobbying and Claimants actively planned their expansion to 

those markets. 

8. In the beginning of 2017, streets fights and violent altercation between Tyrea’s two major 

ethnics; Minyar and Tatyar was reported. 
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9. On December 2017, Tyrean Government started to make public statements, alleging that 

Claimants’ platform were the main cause of the ethnic tensions and violence. 

10. Pursuant to Article 71 ICSID Convention, Respondent submitted its notice of denunciation to 

the Depository of ICSID on January 5 2018. 

11. On January 12 2018, Tyrea enacted Law 0808-L demanding all social media networks in its 

country to create a customized algorithm that blocks hate speeches and to provide access to all of 

the users’ personal details and correspondence. Respondent also issued Decree No. 0578/201-D 

(“The Decree”) imposing a 60 days period for social media networks to comply with Law 

0808-L. 

12. On January 28 2018, SpeakUp managed to talk with Tyrean Parliament members expressing its 

concern as the deadline is barely sufficient due to the complexity of adjusting with Law 0808-L. 

However, the Tyrean Parliament stood by their decision and stated, “What is written cannot be 

changed.”   

13. On February 11 2018, Respondent issued Decree No. 0599/201-D slashing the compliance date 

from 60 to 45 days.  

14. On 8 February, 1 March and 2 March 2018, Tyrean Communication Agency (“TCA”) issued 

Ordinances that blocked Claimants’ websites due to significant increase of violence within its 

territory and Claimants’ failure to comply with Law 0808-L. Respondent however, did not block 

local social media platforms even though they were found to contain radicalist posts. 

15. Due to the Ordinance, Claimants’ investment suffered a total deprivation of its value, rendering 

its investment worthless, as they were no longer able to continue its business operation in Tyrea. 

Accordingly, On April 2018 Claimants gradually closed down their business operations within 

Tyrea. 

16. Based on these occurrences, Claimants submitted their claims under a multiparty proceeding to 

the ICSID Secretariat on June 29 2018. 

17. Following the submission, on December 21 2018, Respondent submitted an application for 

Provisional Measures alleging Claimants of aggravating the dispute by launching a large-scale 

media campaign. 
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SUMMARY OF ARGUMENTS 

(PART I: PROVISIONAL MEASURE) 

1. This Tribunal must not grant Respondent’s request for provisional measure.  

2. Respondent’s protected right is not directly related to the present dispute because Claimants’ 

action did not threaten Respondent’s right to non-aggravation.  

3. Further, the present circumstance does not require the recommendation of provisional measure, 

since the requests were neither necessary nor urgent (Issue I). 

(PART II: JURISDICTION) 

4. This Tribunal has jurisdiction over the present dispute. 

5. Consent to arbitrate has been established by both parties as the arbitration clause under Article 

9(1) BITs is still valid regardless of the denunciation. Accordingly, Claimants have submitted the 

dispute within the six-months period (Issue II). 

6. Furthermore, Respondent’s consent to multiparty proceeding exists through the BITs and ICSID 

Convention. Moreover, this proceeding is rooted from the same factual basis (Issue III). 

(PART III: MERITS) 

7. Respondent’s Ordinance had violated Article 6 BITs and cannot be justified by regulatory power 

or the state of necessity (Issue IV.1). 

8. Further, Respondent had also breached its obligation to accord FET under Article 3(1) BITs in 

implementing their Media Law (Issue IV.2). 

(PART IV: REMEDIES) 

9. Finally, Respondent must accord Claimants with compensation on Direct Damages based on its 

initial investment value and operational cost and Lost Profit by DCF Valuation Method, due to its 

unlawful conducts (Issue V). 
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ARGUMENTS 

 
PART I: PROVISIONAL MEASURES 

1. Since the very beginning of Claimants’ operation, its social media platform has been responsible 

in facilitating communications within Tyrea,1 thus greatly contributing to the development of 

Respondent’s economy.2  However, all of Claimants’ contributions have gone to waste when 

Respondent proceeded with the decision of blocking its main business operations.3  

2. Claimants then decided to consolidate their claims and submitted the issue before this Tribunal in 

lieu of other options,4 as it considers such proceeding to be the most effective and efficient 

method to settle the dispute.  

3. Having mistakenly believed that Claimants’ action might jeopardize the present proceeding, 

Respondent in its desperate attempt decided to submit a request for provisional measures three 

months after Claimants’ submission before this Tribunal.5 In that request, Respondent accused 

Claimants of aggravating the dispute through various actions.6 

4. In response, Claimants contended that this Tribunal must not grant Respondent’s request for 

provisional measures (I). 

 

 

  

 

 

 
1 Request, ¶7. 
2 Ibid; Facts, ¶10. 
3 Request, ¶7. 
4 Ibid, ¶2. 
5 Request for Provisional Measures, ¶1. 
6 Ibid. 
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I. THIS TRIBUNAL MUST NOT GRANT RESPONDENT’S REQUEST FOR 

PROVISIONAL MEASURES. 

5. On 21st December 2018, Respondent submitted a request for provisional measures, instructing 

Claimants to refrain from instigating a large-scale media campaign against Respondent that might 

aggravate the present dispute. 7  However, Claimants assert that Respondent has failed to 

substantiate its application because its claims are mostly based on mere allegations.8 

6. Accordingly, Article 47 ICSID Convention requires two cumulative elements for a tribunal to 

recommend a provisional measure.9 The applicant has the burden of proof to first, demonstrate 

which of its preserved rights is allegedly being harmed, and second, establish the circumstances 

required to recommend a provisional measure.10 These elements indicate a high threshold for 

tribunals to recommend such measures due to the exceptional nature of the remedy requested.11 

7. Presently, Claimants submits that Respondent’s request fell short of fulfilling such threshold, as 

the rights requested are not directly related to the present dispute (A), and that the present 

circumstances does not require the recommendation of a provisional measure (B). Therefore, this 

Tribunal must reject Respondent’s application. 

A. RESPONDENT’S PROTECTED RIGHTS ARE NOT DIRECTLY RELATED TO THE PRESENT 

DISPUTE 

8. Respondent accused Claimants of aggravating and discrediting its position within the dispute 

through Claimants’ ‘media propaganda’. 12 However, Claimants will further show that this claim is 

ill founded. 

9. To start, rights that deserve protection by virtue of provisional measure are determined on a case-

by-case basis.13  This is because there is no exhaustive list on what constitutes as protected 

 
7 Request for Provisional Measure, ¶2. 
8 Ibid, ¶1 – 2; PO3, ¶7. 
9 Article 47 ICSID Convention; Rule 39 ICSID; EDF, ¶¶34 – 35. 
10 Ibid. 
11 Amco (Provisional Measure), ¶¶3-6; Vacuum Salt, ¶¶18-19; Biwater, ¶19; Plama, ¶38; Gavrilovic, ¶110. 
12 Request for Provisional Measure, ¶2. 
13 United Utilities, ¶90. 
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rights.14 However, such rights must not be hypothetical meaning that it must directly related to 

the dispute itself, e.g. the right to non-aggravation.15  

10. To protect the right to non-aggravation, both disputing parties are obliged to abstain from taking 

any actions that would provoke the other party to prevent the dispute from deteriorating. 16  

However, such obligation is not absolute as it still allows either party to conduct a public 

discussion of the dispute, given that it does not antagonize one of the parties by painting a one-

sided view of the dispute.17  

11. To illustrate, the Von Pezold tribunal held that the investors were not aggravating the dispute 

because although they conducted a large-scale media publication, the resulting public discussions 

were done objectively.18 Further, the Biwater tribunal held that publication of both disputing 

parties’ written memorials would not aggravate the dispute because it provides an equal 

perspective of the dispute.19 

12. Similarly, Claimants’ publication of the dispute through the media does not aggravate the present 

dispute.20 Claimants never had any intention to distort the context of the dispute because all 

information given by Claimants was complete and factual.21 This is evident from the fact that the 

publication of the written memorials includes both side of the Claimants and Respondent, 

providing an equal perspective concerning the dispute.22 

13. However, even if the articles resulted in negative effects, Claimants are still not liable for the 

actions conducted by the media. An investor cannot be held liable of any publications made by 

the media because it has no control over the content of such publications.23 Presently, severe 

public backlash with regards to Internet blockings is inevitable because an act of limiting freedom 

of speech is in itself inherently controversial.24  

 
14 Schreuer, p.779. 
15 United Utilities, ¶95. 
16 Ibid, ¶112; Pey Casado, ¶74; Plama, ¶40. 
17 United Utilities, ¶¶17–18, 112; EDF, ¶41; Amco (Provisional Measure), ¶3; Loewen, ¶26.  
18 Von Pezold (Provisional Measure), ¶¶34 – 35.  
19 Biwater, ¶¶158 – 160. 
20 Request for Provisional Measure, ¶¶4 – 5; Churchill (Provisional Measure), ¶¶46 – 47. 
21 Request for Provisional Measure, ¶¶3 – 5; PO3, ¶2; Valle Verde, ¶91. 
22 PO3, ¶7. 
23 Valle Verde, ¶91. 
24 PO2, ¶5. 
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14. For that reason, the actions of the media could not be attributed to Claimants,25 because it was 

Respondent’s own wrongdoing that led to the issuance of negative information.26 Therefore, 

Claimants’ conduct does not aggravate the dispute because it merely engaged in an objective 

public discussion over the implications of Respondent’s measure.27  

B. THE CIRCUMSTANCES OF THE PRESENT CASE DOES NOT REQUIRE THE 

RECOMMENDATION OF A PROVISIONAL MEASURE. 

15. Past tribunals have held that a request for provisional measure under Article 47 ICSID 

Convention is only granted when the circumstances is both necessary and urgent enough to grant 

such request.28 Here, Respondent has failed to demonstrate the necessity of such measure to be 

granted within the prevailing circumstances. 

16. A measure is necessary when an irreparable harm to the applicant’s protected rights exists. 29 

Accordingly, the applicant has the burden of proof to demonstrate the existence of such harm,30 

which refers to damages suffered that could not be restituted by monetary compensation.31 An 

example would be an aggravation of a dispute, which results in a damaging portrayal of a party in 

the dispute.32  

17. For example, the United Utilities tribunal held that an irreparable harm is established because the 

investors had unilaterally publicized documents related to the dispute that leads to a pro-investor 

media publication, which resulted in external pressure to the host-State.33 

18. Contrastingly, Claimants submits that Respondent has failed to demonstrate the existence of 

irreparable harm because all of its claims lack concrete evidence and is speculative at best.34 The 

media publication was nothing more but an objective public discussion on Tyrea’s strict censorship 

 
25 Request for Provisional Measure, ¶3; Valle Verde, ¶91. 
26 Request for Provisional Measure, ¶3; CE1. 
27 Request for provisional Measure, ¶4; Amco (Provisional Measure), ¶412. 
28 Biwater, ¶68; Maffezini, ¶10. 
29 City Oriente, ¶57; Paushok, ¶¶ 68-69; Burlington (Provisional Measure), ¶¶81-82. 
30 United Utilities, ¶56; Tethyan Copper, ¶147; Biwater, ¶¶144 – 145; Hydro, ¶3.32. 
31 Italba, ¶52. 
32 United Utilities, ¶101. 
33 Ibid, ¶33. 
34 Request for Provisional Measure, ¶1; PO1, ¶8; PO3, ¶7. 
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policy done by independent journalists. While it may draw criticism towards the Respondent, it does 

not cause irreparable harm to their rights in the dispute.35 

19. As such, Respondent has failed to prove that the circumstances of the present case are necessary 

in order to recommend the provisional measure because all of its claims are based on mere 

assumption. 

20. Conclusively, this Tribunal must reject Respondent’s request for provisional measure, as the right 

that is allegedly being harmed is neither related to the present dispute nor was the circumstances 

at hand were necessary.  

 

 

 

 

 

 

 

 

 

 

  

 
35 Amco (Provisional Measure), ¶3; United Utilities, ¶30. 
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PART II: JURISDICTION 

21. Claimants submitted its Request on 29 June 2018. 36  Considering the similar nature of their 

submissions, Claimants decided to join forces and submitted a joint claim before this Tribunal 

pursuant to Article 9(1) BITs.37 

22. In its Response, Respondent raised an objection towards the jurisdiction of this Tribunal. 38 

Specifically, Respondent contended that its consent to arbitrate under Article 9(1) BITs has not 

been established due to its denunciation from ICSID Convention. Additionally, Respondent had 

also raised the issue on Claimants’ submission under a multiparty basis.39 

23. Presently, Claimants will address these objections by submitting the following; Respondent’s 

consent to arbitrate within this Tribunal has been established (II) and this Tribunal must have 

jurisdiction over the present multiparty proceeding (III). 

 

 

 

 

 

 

 

 

 
36 Request, ¶1; Facts, ¶24. 
37 Facts, ¶24. 
38 Response, ¶¶5 – 6. 
39 Ibid. 
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II. RESPONDENT’S CONSENT TO ARBITRATE WITHIN THIS TRIBUNAL HAS 

BEEN ESTABLISHED 

24. International investment tribunals derive their power to adjudicate from an arbitration agreement, 

which reflects consent from both the investors and host-States.40 In that regard, the relevant rule 

that regulates consent to arbitrate before an ICSID tribunal is governed under Article 25(1) 

ICSID Convention.41   

25. Accordingly, establishing consent to arbitrate under ICSID Convention requires two cumulative 

conditions: a host-State’s offer to arbitrate under the treaty and the investor’s acceptance by 

submission of dispute to one of the forums provided under the treaty. 42  

26. Presently, Respondent’s offer to arbitrate is enshrined under Article 9(1) BITs, which reads: 

“Disputes […] concerning an obligation […] in relation to an investment […], be 
submitted to the International Centre for Settlement of Investment Disputes, for 
settlement by arbitration […].” [Emphasis Added] 

27. Due to Respondent’s denunciation from the ICSID Convention,43 it challenged this Tribunal’s 

jurisdiction ratione voluntatis; by arguing that consent to arbitrate was never mutually established in 

the first place. This is because its offer to arbitrate has already expired before the investors could 

accept such offer.44 

28. However, Claimants contend that Respondent’s objection is misdirected because mutual consent 

has been established.45 Accordingly, Claimants then submit that this Tribunal has jurisdiction 

because Respondent’s offer to arbitrate under Article 9 BITs is still valid (A). Subsequently, 

Claimants submitted its dispute within the six-months period (B). 

 
40 Waibel (2011), p. 3; Schreuer, p. 356. 
41 Schreuer, p. 358. 
42 Ibid. 
43 Response, ¶5; Sornarajah, p. 307. 
44 Ibid. 
45 Potesta, p. 154. 



11 

 

A. RESPONDENT’S OFFER TO ARBITRATE UNDER ARTICLE 9 BITS IS STILL VALID. 

29. In light of Respondent’s objection to consent, 46  Claimants submits that their objection is 

misguided; despite Respondent’s denunciation, the offer to arbitrate under Article 9(1) BITs still 

binds the Contracting Parties.47 

30. On that account, Article 54 VCLT provides that denunciation from a treaty shall take place in 

conformity with the terms of its provisions.48 Presently, the relevant rule that regulates the effects 

of denunciation arising out of consent is Article 72 ICSID Convention, which reads:49 

 “Notice by a Contracting State pursuant to Articles 70 or 71 shall not affect the rights 
or obligations under this Convention of that […] State arising out of consent […] given by 
one of them before such notice was received by the depositary.” [Emphasis Added] 

31. There are two different effects of denunciation towards host-State’s obligations arising out of 

consent. First, an established mutual consent to ICSID tribunal would survive denunciation, while 

second, a host-State’s unaccepted offer to arbitrate dispute under ICSID would expire upon 

denunciation.50 In other words, an obligation to pursue arbitration survives denunciation, while a 

mere ‘offer’ does not.  

32. Respondent asserts that its offer under the BITs has expired due its denunciation from ICSID 

Convention. Thus, mutual consent has not been established because Claimants were unable to 

accept the offer after the denunciation date.51  

33. In contrary, Claimants submits that the offer to arbitrate expressed under Article 9(1) BITs would 

still remain valid even if Respondent denounced from ICSID Convention. 52  This is because 

consent to arbitrate an investment dispute under a treaty must be regarded as a binding 

obligation.53 

34. A treaty obligation is not equivalent to a contractual provision.54 This is because of the underlying 

qualitative distinction between actions made by sovereigns and private individuals.55 To claim 

 
46 Response, ¶5. 
47 Sourgens, p. 34. 
48 Article 54 VCLT. 
49 Schreuer, p. 362. 
50 Ibid. 
51 Response, ¶5. 
52 Sourgens, p. 34. 
53 Blue Bank (Separate Opinion), ¶¶33,38-39. 
54 Sourgens, pp. 28, 38; Blue Bank (Separate Opinion), ¶¶ 38-39. 
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otherwise would undermine the principle of pacta sunt servanda.56 Therefore, an offer to arbitrate 

given by the Respondent under the BITs must be interpreted as a binding international obligation 

and thus, must be accorded with the principle of good faith.57 

35. Presently, Respondent’s denunciation from ICSID Convention was not done in good faith.58 This is 

shown from the fact that the present BITs provide ICSID as the only available forum for 

Claimants, therefore Respondent was fully aware that the denunciation would unquestionably 

render any dispute to be forumless.59   

36. Although Article 9(2) BITs provides the option of Additional Facility Rules, it is only intended to 

give immediate choice of forum upon the ratification of both BITs when Respondent has not yet 

become a Contracting Party to the ICSID Convention.60 Such provision had ceased in effect 

when Respondent ratified ICSID Convention on 15th December 2000.61  

37. Conclusively, Respondent’s offer to arbitrate under Article 9(1) BITs is still valid despite the 

denunciation from ICSID Convention.62 Therefore, the revocation of offer to arbitrate through 

Respondent’s denunciation would be a blatant violation of their obligation to protect foreign 

investors under the BITs.  

38. For the foregoing reasons, this Tribunal then should uphold its jurisdiction. 

B. CLAIMANTS’ SUBMITTED ITS DISPUTE WITHIN THE SIX-MONTHS PERIOD 

39. As established supra,63 Respondent’s offer to arbitrate under Article 9(1) BITs is still valid despite 

of its denunciation.64 Claimants submit that this Tribunal has jurisdiction over the present dispute 

because mutual consent to arbitrate has been established, as Claimants have accepted the offer by 

submitting the dispute.65  

 
55 Sourgens, pp. 28, 38; Blue Bank (Separate Opinion), ¶¶ 38-39. 
56 Potesta, p. 162; Article 10 (3) The ILC Guiding Principles Commentary; Nuclear Tests Case, ¶46. 
57 Sourgens, pp. 27-29; Reisman, pp. 729, 743-754;  Brownlie, pp. 613-614; Nuclear Test Case, ¶¶ 46,49.  
58 Sourgens, pp. 27-28. 
59 Article 9(1) BITs. 
60 Venezuela US, ¶79. 
61 Facts, ¶2; Venezuela US, ¶89. 
62 Blue Bank (Separate Opinion), ¶¶33,38-39.2 
63 Refer, ¶¶32-38. 
64 Potesta, p. 162; Article 10(3) The ILC Guiding Principles Commentary; Nuclear Tests Case, ¶46. 
65 Facts, ¶24; Blue Bank (Separate Opinion), ¶¶33,39. 
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40. On that regard, in order to establish the exact date of consent, Claimants’ would like to point to 

ICSID Institution Rule 2(3), which reads: 

 “Date of consent means the date on which the parties to the dispute consented in writing 
to submit it to the Centre; if both parties did not act on the same day, it means the date on 
which the second party acted” 66 [Emphasis Added] 

As seen, date of consent is established as soon as the investor accepts the host-State’s offer to 

arbitrate investment disputes before an ICSID tribunal under the relevant BIT.67  

41. Presently, Claimants have accepted Respondent’s offer to arbitrate by submitting the Request on 29 

June 2018.68 Although Respondent had filed the notice of denunciation, it must be noted that 

such notice would not take effect until six months from 5 January 2018.69 Therefore, Claimants’ 

Request would not be affected because it is submitted during the six-month period.  

42. Similarly, the Blue Bank tribunal held that Venezuela’s offer to arbitrate under Article 8 Barbados 

– Venezuela BIT was still in effect because the investors initiated arbitration before the expiry of 

six-months period of denunciation,70 specifically the dispute was submitted five months after 

Venezuela denounced from ICSID.71 

43. Therefore, mutual consent has been established because Claimants have accepted Respondent’s offer 

to arbitrate by submitting its request before the six months period. 

44. Concluding, this Tribunal must uphold its jurisdiction over the present dispute. 

 

 
66 ICSID Institution Rule 2(3) 
67 Blue Bank, ¶115. 
68 Facts, ¶24; RE1. 
69 Article 71 ICSID Convention; RE1. 
70 Blue Bank, ¶120. 
71 Ibid. 
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III. THIS TRIBUNAL HAS JURISDICTION OVER THE PRESENT MULTIPARTY 

PROCEEDING 

45. Multiparty proceeding is a common tribunal practice and is also in conformity with the purpose 

of arbitration. 72 Such mechanism exists to accord efficient protection and legal certainty between 

disputing parties in resolving disputes.73  

46. Accordingly, general consent to arbitrate within the BIT must be interpreted as to allow 

multiparty arbitration in order to fulfill such objectives.74 Further, to proceed with a multiparty 

arbitration, a multiplicity of claims must share the same factual link.75 

47. Respondent challenges the existence of consent to multiparty proceeding under the BITs; arguing 

that Claimants could not submit the dispute on a multiparty basis because Respondent never 

gave such consent.76 Further, Respondent also contends that there are no sufficient legal or 

factual backgrounds between the present claims in order for them to be heard in a single 

proceeding.77 

48. To respond, Claimants’ submits that Respondent had consented to arbitrate multiparty 

proceeding by virtue of ICSID Convention (A) and Claimant’s multiparty claims arose from the 

same factual basis (B). 

A. RESPONDENT CONSENTED TO ARBITRATE MULTIPARTY PROCEEDING BY VIRTUE OF ICSID 

CONVENTION. 

49. In light of Respondent’s assertion that it never consented to multiparty arbitration,78 Claimants 

submit that its objection is defective. 79  This is because Respondent specifically chose ICSID 

tribunal as the forum to arbitrate all of its investment disputes which has accepted many 

multiparty proceedings in its arbitral practice.80 

 

 
72 Alemanni, ¶270; Ambiente, ¶¶143-144; Drahozal/ Gibson, p. 136; Commission/ Moloo, p. 176. 
73 Abaclat, ¶490. 
74 Ibid; Churchill (Multiparty), ¶1.2; Drahozal/ Gibson p. 136. 
75 Funnekotter, ¶95; Abaclat, ¶541; Drahozal/ Gibson, p. 144. 
76 Response, ¶6. 
77 Ibid. 
78 Response, ¶6. 
79 Abaclat, ¶490. 
80 Article 9(1) BITs; Alemanni, ¶286; Abaclat, ¶490 Ambiente, ¶149; Churchill (Multiparty), ¶1.1. 
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50. To start, multiparty proceeding exists when there are multiple investors that consolidated their 

claims in a single proceeding.81 In that regard, there are two circumstances where multiparty 

proceeding are possible; when there is a specific provision in regards to multiparty proceeding 

under an investment treaty or alternatively, when there is an express agreement to conduct such 

proceeding at the commencement of the arbitration.82 Presently, the former have been fulfilled. 

51. Establishing multiparty proceeding is usually seen from the agreed mechanism to proceed with 

consolidation of claims under the treaty or arbitration rules.83 As an illustration, Article 1126 

NAFTA provides an explicit procedure to commence a multiparty proceeding under 

UNCITRAL Arbitration Rules.84  

52. However, in casu, such mechanism is absent and the proceeding must then be examined under 

two conditions.85  This Tribunal must first, interpret the scope of host-State’s consent to arbitrate 

the dispute under the treaty86 and second, examine on whether multiparty proceeding is included 

within the scope of ICSID.87 

53. First, the host-State’s consent is commonly seen from the offer to arbitrate under the treaty,88 

presently found under Article 9 BITs.89 Respondent may argue that multiparty proceeding is 

barred due to the phrase ‘a national’, however such interpretation is in contrary to the rules of 

treaty interpretation under Article 31(1) VCLT.90 As demonstrated next, the proper interpretation 

of Article 9 BITs shows that Respondent intended to allow the possibility of multiparty 

proceedings.91 

54. To start, the term ‘dispute’ in its ordinary meaning refers to a singular argument or disagreement.92 

Thus, the concept of dispute settlement clauses such as Article 9 BITs revolves heavily on the 

 
81 Ambiente, ¶123. 
82 Alemanni, ¶286; Churchill (Multiparty), ¶1.1 
83 Alemanni, ¶285.  
84 NAFTA, Article 1126. 
85 Alemanni (Concurring Opinion), ¶11; Alemanni, ¶¶286-287; Drahozal/ Gibson, p.144. 
86 Ibid; Alemanni, ¶¶286-287; Drahozal/ Gibson, p. 144. 
87 Alemanni, ¶285. 
88 Waibel (2011), p. 3. 
89 Refer, ¶26. 
90 Thulasidhass, p. 23; Dorr/Schmalenbach, pp. 539-543. 
91 Alemanni, ¶292. 
92 Black's Law Dictionary, p. 540. 
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notion of an individual dispute that affects protected investments.93 Therefore, what matters is the 

existence of an individual dispute in itself, not on how many investors are involved.94 

55. Next, in its context, the term ‘disputes […] in relation to investment’ under Article 9(1) BITs must be 

read alongside with Article 1(a)(ii) BITs.95  The Article gives list of what constitutes as a protected 

investment under the BITs: 

“For the purposes of the present Agreement: (a) the term "investments" shall comprise every 
kind of asset and more particularly, though not exclusively: […]; ii. Rights derived from 
shares, bonds and other kinds of interests in companies and joint ventures.” [Emphasis Added] 

56. The provision gives a non-exhaustive list of protected investments under the BITs, 

encompassing instruments of collective nature i.e. shares and bonds, alluding to a multiplicity of 

investors.96 Therefore it suggests that the drafters of the BITs envisaged in giving protection to a 

high number of potential investors.97  

57. For instance, in interpreting a similarly drafted provision under Article 1(c) Argentine-Italy BIT, 

the Ambiente tribunal held that the drafters intended to protect a high number of potential 

investors that possessed the same investments.98 For that reason, multiparty proceeding then is 

seen as a common recourse of arbitration, especially seen from the nature of protected 

investments. 

58. Second, while ICSID does not regulate an explicit procedure to admit multiparty proceedings,99 

past tribunals have admitted numerous submission of this type. 100  Additionally, the draft 

preparatory works of ICSID Convention also explained that the drafters had foreseen such 

possibility under its framework.101 Therefore, the Contracting Parties had agreed to allow an 

arbitration dispute arising in the form of multiparty proceeding by choosing ICSID tribunal as 

their forum.102 

 
93 Alemanni, ¶287. 
94 Ibid. 
95 Thulasidhass, p. 23; Dorr/Schmalenbach, pp. 539-543. 
96 Szczudlik, ¶86. 
97 Ambiente, ¶144. 
98 Ibid. 
99 Alemanni, ¶269; Szczudlik, p. 83. 
100 Szczudlik, p. 83; Commission/ Moloo, p. 175; Abaclat, ¶518; Alemanni (Concurring Opinion), ¶3; Alemanni, 

¶271. 
101 Lamm et al., p. 60; Szczudlik, p. 83. 
102 Alemanni, ¶271. 
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59. Thus, having established Respondent’s consent under the BIT as to allow multiparty proceeding, 

this Tribunal must then proceed to determine on whether the claims brought before the present 

proceeding qualifies as a single dispute.103  

B. CLAIMANTS’ MULTIPARTY CLAIMS AROSE OUT OF THE SAME FACTUAL BASIS 

60. As established supra, 104  dispute settlement clauses are intended as a mechanism to resolve 

individual disputes.105 Therefore, all consolidated claims must relate to a single dispute that requires 

a necessary link between them to be established.106 This means that the claims must share a 

similar factual background.107 Additionally, tribunals have admitted multiple claims arising from 

two different bilateral investment treaties, as long as they arise from the same facts.108 

61. Presently, Claimants’ claims have established the requirement of necessary link because they all 

share the same factual background.109 Claimants suffered from the same measure under Law 

0808-L110 and the subsequent blockings imposed to Claimant’s websites.111 It is on this basis, that 

all three Claimants invoked the same claim of breach for FET and Expropriation provisions on 

the BITs.112  

62. Concluding, Respondent has given its consent over the present multiparty proceeding under 

Article 9(1) BIT and Article 25 ICSID Convention.113 Subsequently, all Claimants’ claims arose 

out of the same set of facts, establishing the necessary link between them.114  For that reason, this 

Tribunal must uphold jurisdiction over the present multiparty proceeding.115 

 

 
103 Ibid, ¶288. 
104 Refer, ¶54. 
105 Alemanni, ¶292. 
106 Ibid; Funnekotter, ¶95; Abaclat, ¶541; Drahozal/ Gibson, p. 144. 
107 Alemanni, ¶290; Funnekotter, ¶95. 
108 Von Pezold, ¶2-5; Oko Pankki, ¶110; Ambiente, ¶156. 
109 Request, ¶18. 
110 CE2; CE3. 
111 CE4. 
112 Request, ¶18. 
113 Alemanni, ¶288. 
114 Request, ¶18; Alemanni, ¶294. 
115 Request, ¶¶1 – 3. 
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PART III: MERITS 

63. Having established this Tribunal’s jurisdiction, Claimants invites this Tribunal to find that 

Respondent has violated Article 6 BITs by expropriating Claimants’ investments (IV.1.) and 

breached Article 3(1) BITs by failing to accord Fair and Equitable Treatment (“FET”) to 

Claimants’ investment (IV.2.). 

IV. 1. RESPONDENT VIOLATED ARTICLE 6 BITS BY EXPROPRIATING 

CLAIMANTS’ INVESTMENT  

64. Public international law distinguishes between direct and indirect expropriation. 116 The former 

occurs when there is formal legal transfer or physical seizure of the investor’s property.117 The 

latter occurs when a measure resulted in a complete or partial deprivation of an investment 

without any transfer of property or seizure of asset.118 Here, Claimants submits that Respondent 

had conducted the latter form of expropriation.  

65. Before going forward, Respondent asserts that advertising contracts and paid subscription for 

‘pro’ features would not amount to assets susceptible to expropriation.119 Despite this contention, 

Claimants’ submits that these assets are still protected under Article 1(a)(iii) BITs because they 

are capable of producing income in the future, therefore, having economic value.120 As such, 

advertising contracts and paid subscription are investments subject to protection under BITs.  

66. On that account, Claimants submit that Respondent’s Ordinances constitutes as an indirect 

expropriation (A); and was not lawful under Article 6 BITs (B). Further, such unlawful 

expropriation cannot be exempted by Respondent’s exercise of regulatory power and the state of 

necessity (C).  

A. THE EFFECT OF THE ORDINANCES AMOUNT TO AN INDIRECT EXPROPRIATION 

67. In its Response, Respondent argues that the implementation of the Ordinance was done to 

safeguard their national security. 121  However, pursuant to the well-recognized ‘sole-effect’ 

 
116 Dolzer/ Schreuer, pp. 101-104. 
117 Tecmed, ¶113. 
118 UNCTAD Expropriation, pp. 6-7. 
119 Response, ¶7. 
120 Black’s Law Dictionary, p. 689. 
121 Response, ¶8. 
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doctrine,122 expropriation is established without considering the intention or the form of the 

measure, rather, it is seen through its effects towards investors and its investments.123 

68. Presently, Respondent’s issuance of the Ordinance which blocks Claimants’ website is a form of 

indirect expropriation as it has substantially deprived (1) 124  and permanently affected (2) 125 

Claimants’ investment. 

1) Respondent has substantially deprived Claimants of its investment. 

69. To begin, substantial deprivation is established when a measure completely ends an investor’s 

sole activity at the host-State’s territory.126 To illustrate, the Middle East Cement tribunal held that 

indirect expropriation is established when Egypt issued a decree that prohibits an investor’s 

business activities, regardless of the fact that they still retained control over their investment.127 

Therefore, deprivation of economic value alone is enough to establish expropriation. 128 

70. The current situation reflects that of Middle East Cement. Claimants’ sole income was gained 

through the utilization of their websites, which includes advertising space, personalized and 

promotional content.129 When Respondent blocked the websites, it essentially pulled the plug on 

Claimants’ entire business operations in Tyrea.130   

71. Respondent might argue that substantial deprivation is not established as Claimants still retains 

control over their offices and property in Tyrea, and had decided to halt operations by its own 

volition. 131 However, the offices were made to control and operate the websites, and if the 

websites are shut down, the offices are essentially useless.132 Thus, it is obvious that Respondent’s 

Ordinances has left Claimant with an investment without any means of income. 

72. Conclusively, Respondent’s blocking of Claimant’s websites had substantially deprived the 

enjoyment of its investments, even if the offices were still under Claimant’s control. 

 
122 LG&E, ¶¶188-191; Dolzer/Schreuer, p. 101. 
123 Tippetts, pp. 225-226; Tecmed, ¶116. 
124 Tecmed, ¶116, Metalclad, ¶103. 
125 Sempra, ¶285. 
126 Ibid, ¶160. 
127 Middle East Cement, ¶107. 
128 Burlington, ¶¶397-399; Feldman, ¶¶151-152; Philip Morris, ¶¶284-285. 
129 Request, ¶10. 
130 Ibid, ¶14. 
131 Response, ¶7. 
132 Request, ¶¶14-15. 
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2)  Respondent’s measure is permanent 

73. Permanence of a measure is imperative in establishing expropriation,133 in fact; only a measure 

that is permanent can ultimately amount to expropriation. 134 Permanence is established when the 

relevant measure gives no immediate or gradual prospect for the investors to resume the 

enjoyment of their investment, 135 regardless of the measure’s exact duration. 136  

74. As illustrated in Wena Hotels, the tribunal held that a seizure made by Egypt towards the investor’s 

hotels constitute as a permanent measure even if the hotels were returned a year later.137 This is 

because the losses suffered by investors were irrevocable, as it had permanently damaged their 

ability to enjoy the economic uses of their investment.138 

75. Presently, despite stating that the Ordinances were ‘temporary’, Respondent never gave any 

confirmation or a date on when such blocking will be lifted. 139  In just one-year since the 

blockings, Claimants ability to generate revenue were disabled, resulting in losses so massive that 

even if the blockings were lifted, it would not remedy the irrevocable nature of the losses 

suffered.140 

76. Therefore, Respondent’s measure is permanent despite of its supposed ‘temporary’ nature as the 

negative effects are irreversible. 

77. Concluding, the measure imposed by Respondent should be considered as expropriatory because 

it substantially deprived Claimants of their use of its economic value and such deprivation effects 

is permanent. 

B. RESPONDENT’S MEASURE IS NOT LAWFUL UNDER ARTICLE 6 BITS 

78. Article 6 BITs allows lawful expropriation under four cumulative criteria, namely; based on 

public interest (1), carried with due process (2), issued non-discriminatorily (3), and accompanied 

with the payment of just compensation (4).141 Failure to accord even one of these elements would 

 
133 Tecmed, ¶116; LG&E, ¶193. 
134 S.D. Myers, ¶283; Alpha Projectholding, ¶410; Quiborax, ¶233; Burlington, ¶506; Matos e Silva, p. 18. 
135 Telenor, ¶70. 
136 M. Cox, p. 99; SD Myers, ¶283; Tecmed, ¶116. 
137 Wena Hotels, ¶¶99-100. 
138 Ibid, ¶¶55, 99. 
139 CE4. 
140 Alonzo-CE7. 
141 Methanex, Part IV-D ¶7. 
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automatically regard any expropriation as unlawful. 142  Presently, Respondent’s Ordinances 

violated all the conditions. 

1) Respondent’s Ordinances does not accord public interest in a proportionate 

manner 

79. The first condition requires a host State’s measure to be carried out for public interest. 143 

However, measures aimed for public interests are still subject to certain limitations, meaning that 

it must be taken in a reasonable and proportional manner.144 In that regard, proportionality is 

established when there is a reasonable balance between the objective of such measure and the weight 

imposed to the investors.145  

80. For instance, the Tecmed tribunal held Argentina’s measure was disproportionate because the 

negative effects were excessive in comparison to the objective aimed.146 Specifically, the measure 

completely crippled the investor’s investment by revoking their license, while it merely aimed to 

calm the community protest surrounding the operations of said investment.147 Therefore, the 

negative impact of the measure outweighs the gravity of the circumstances. 

81. Similarly, the relationship between the weight and the objective of Respondent’s Ordinance is 

completely disproportionate. The Ordinances had resulted in Claimants’ complete deprivation 

from its sole source to obtain economic benefit in Tyrea,148 yet the aim of Respondent’s measure 

is still not achieved.149 Ironically, the blocking had caused even more violent protests resulting in 

many civilian casualties.150  Thus, Respondent had miserably failed in its goal to stop Tyrean 

citizens from allegedly “being hurt and killed in the streets”.151  

82. On that regard, not only that Respondent’s measure has horribly backfired and only resulted in 

even more casualties, it had also unnecessarily burdened Claimants and deprives them from their 

 
142 Methanex, Part IV-D ¶7. 
143 Sornarajah, p. 32. 
144 Tecmed, ¶12 ; Continental,  ¶276 ; El Paso, ¶243 ; ADC, ¶423. 
145 Tecmed, ¶122; Sempra, ¶299 ; Sadowski, p. 5. 
146 Tecmed, ¶¶148,151. 
147 Ibid. 
148 Request, ¶14. 
149 PO2, ¶5. 
150 Ibid. 
151 Response, ¶8. 
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right to obtain economic benefit. Conclusively, Respondent’s measure cannot be deemed as 

proportionally made for public interest. 

2) Respondent did not accord due process of law 

83. Due process is another requirement for lawful expropriation under the BITs, which in itself is a 

general principle of international law. 152  It requires host-States to provide investors a fair 

opportunity to review a measure affecting them before it entered into force.153 A breach of due 

process can manifest when a host-State issues a measure that affects foreign investments without 

giving any advance notice or ample time for investors to review such measure.154 

84. Presently, Claimants were not given any advance notice both during the slashing of the 

compliance date and the subsequent blockings.155 Additionally, the Media Law did not provide 

any mechanism for a fair hearing or any procedure to lift the blockings. This means that the 

authority to lift the blockings solely lies within Respondent’s discretion.156 

85. Hence, as Respondent’s Ordinance had ignored due process of law.  

3) Respondent’s implementation of the Ordinance was issued in a 

discriminatory manner 

86. A host-State is also under the obligation to implement their measures in a non-discriminatory 

manner. 157  Accordingly, a measure is discriminatory when it provides different treatment to 

businesses in the same area of activity.158 Exceptions to such legal rule only apply if the host-State 

provides a reasonable justification to discriminate.159 

87. Claimants will further show that the Ordinance resulted in first, a different treatment to Claimants 

in comparison to other social media platform and second, no justification to such differential 

treatment exists. 

 
152 Metalclad, ¶102; Thunderbird, ¶¶186,197; Saluka, ¶¶245,254; LG&E, ¶186. 
153 UNCTAD (Expropriation), p. 36. Art. 8(2) BIT. 
154 Siag, ¶442; ADC, ¶435. 
155 CE4; Facts, ¶¶19,21. 
156 CE2. 
157 Article 6(1) BITs. 
158 ADC, ¶441; Saluka, ¶313; Dolzer/ Stevens, p. 62; UNCTAD-Expropriation, p. 35. 
159 Saluka, ¶¶313,347; Electrabel S.A, ¶175; Crystallex, ¶616; Investmart, ¶403. 
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88. First, ADC tribunal established the existence of discriminatory treatment through Hungary’s 

measure that by prima facie applies to all business entities within the same sector, but ultimately 

results in a prohibition of operation to only foreign investors.160 

89. Similarly, regardless of Respondent’s intention, the measure resulted in the blocking of only 

Claimant’s websites despite clear evidences that other websites such as Wink and Truthseeker is 

equally guilty of violating Law 0808-L.161 This is a clear evidence that Respondent’s Ordinance 

has put Claimants in a dissimilar position when compared to the national social media 

companies.162 

90. Second, A justification for discriminatory conduct may only be valid if it is done in accordance 

with a host-State’s objective purpose in applying such measure.163 As seen in El Paso tribunal, it 

was held that Argentina’s differential treatment to foreign investors is justified because the 

measure still serves the objective purpose of bringing back its economic stability. 164 

91. In contrario, Respondent has failed to provide a reasonable justification to discriminate 

Claimants.165 While Respondent’s may claim that its Ordinance aims to safeguard public order by 

eradicating hate speech, it inexplicably allowed Wink and Truthseeker to continue operating. 

Respondent seemingly ignored the fact that both platforms still contain hate speeches, even if it 

exists in a different form when compared to Claimants.166 

92. Therefore, Respondent’s Ordinance was accorded in a discriminatory manner without any 

reasonable justification.  

4) Respondent’s measures was not accompanied with just compensation 

93. Finally, Respondent have the obligation to compensate Claimants for any form of expropriation 

even if it was conducted in compliance to the aforementioned conditions set out under Article 6 

 
160 ADC, ¶¶397, 476. 
161 Facts, ¶13; PO3, ¶11. 
162 Facts, ¶22. 
163 El Paso, ¶¶305, 310, 314. 
164 Ibid. 
165 Facts, ¶22; Italba ¶201. 
166 Facts, ¶13. 
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BITs.167 The fourth limb of Article 6 requires Respondent to accompany its measure with the 

payment of just compensation, which represents Claimants investment’s genuine value.168  

94. Presently, Respondent had never compensated Claimants for any of the previously established 

expropriatory conducts,169 further establishing the existence of unlawful expropriation. 

95. Conclusively, Respondent’s measure constitutes as an unlawful expropriation because it has failed 

to fulfill all four cumulative criteria under Article 6 BITs.  

C. RESPONDENT’S EXPROPRIATORY MEASURE CANNOT BE EXEMPTED  

96. Customary International Law (“CIL”) has shown that a host-State’s may be exempted from its 

international treaty obligation by the exercise of regulatory powers or by grounds of the state of 

necessity. 170  Presently, Claimants submit that Respondent still have the obligation to give 

compensation because its expropriatory measure cannot in any way be exempted on the basis of 

regulatory powers (1), or the state of necessity (2). 

1) Respondent’s measure cannot be exempted under the basis of regulatory 

powers. 

97. The regulatory powers doctrine excludes a measure from being deemed as an act of 

expropriation, therefore precluding a State’s obligation to provide compensation. 171  For a 

measure to fall under regulatory power, it must be conducted proportionally, in accordance with 

due process and non-discriminatorily. 172  Presently, Respondent has failed to fulfill all of the 

requirements. 

98. As established supra,173 Respondent’s Ordinances was disproportionate. Respondent may argue 

that the Ordinance was justified because Claimants’ websites were used to contribute to the 

increase of riots occurring within Tyrea.174 However, the blockings only exacerbated the situation 

 
167 Article 6 BITs. 
168 Article 6(c) BITs. 
169 CE4. 
170 Article 25 ARSIWA; Gabčíkovo-Nagymaros Project, ¶5. 
171 Saluka, ¶262; Feldman, ¶103. 
172 Tecmed, ¶122; Philip Morris, ¶315; LG&E, ¶195; Azurix, ¶331; Matos e Silva, p. 19.  
173 Refer, § 4.1.B.1, ¶81. 
174 Response, ¶8. 
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as it resulted in even more casualties and excessively burdened Claimants by dismantling their 

investment.175 

99. Further, Claimants also submit that Respondent had failed to accord due process in 

implementing the Ordinances because it never gave any advance notice or ample time for 

Claimant to review their measures.176  

100. Finally, Respondent has failed to fulfill their obligation to not discriminate any foreign investors 

within their territory.177 In the present case, the measure was discriminatory towards Claimants 

investments because it favored domestic social media companies by ignoring their violations to 

Law 0808-L, without any reasonable justification.178 

101. Conclusively, Respondent’s expropriatory measure cannot be justified on the basis of regulatory 

powers as it was disproportionate, violated due process and is discriminatory in nature. 

2) Respondent’s measure cannot be precluded by the state of necessity. 

102. Under Article 25 Draft Articles of State Responsibility (“ARSIWA”), host-States may invoke the 

rule of necessity to preclude wrongful actions that is not in conformity with their international 

obligations.179 Due to its nature of excluding wrongfulness, the threshold to establish necessity is 

extremely high, requiring a heavy burden of proof, and cannot be determined solely based on the 

judgment of the host-State.180  

103. Considering such threshold, a plea of necessity is excluded if first, there are still other lawful 

means available to fulfill the objective of the measure even if it is more costly or less convenient,181 

or second, if the host-State themselves has contributed to such situation of necessity.182 Presently, 

Respondent cannot invoke its plea of necessity as it has fulfilled both exclusions. 

104. Here, Respondent’s decision to completely block Claimant’s websites is excessive and counter-

productive towards its aim to quell the violence in Tyrea. The provisions in the Media Law itself 

 
175 PO2, ¶5. 
176 Facts, ¶45; Refer, § 4.1.B.2, ¶84. 
177 Ranjan, p. 113; Phillip Morris, ¶305; Tecmed, ¶122. 
178 Refer, § 4.1.B.3, ¶¶89,91; ADC, ¶¶397; 476; El Paso, ¶¶305, 310, 314. 
179 Article 25 ARSIWA. 
180 Gabčíkovo-Nagymaros Project, ¶51; CMS ¶313; Enron, ¶304. 
181 CMS, ¶¶323-324; Crawford, p. 184. 
182 Enron, ¶¶304,311; Sempra, ¶354. 
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accords for a lighter sanction, which depends on the possibility to cure the transgressions.183 This 

means that Respondent had the option to accord a lighter sanction to Claimants while still 

allowing them to operation in order to continue the development of the necessary features. This 

alternative would fulfill the initial goal of the measure,184 yet Respondent inexplicably chose to 

block the websites instead. 

105. Furthermore, Respondent’s unilateral decision to slash the deadline for compliance of the law is 

the main reason why Claimants’ algorithm utterly failed to curb hate-speech and 

misinformation, 185  directly resulting in the subsequent increase of violence in Tyrea.186  Thus, 

Respondent had ironically contributed to the violence that they had tried to defeat in the first 

place. 

106. Conclusively, Respondent’s measures cannot be excluded based on a plea of necessity under 

ARSIWA. 

IV. 2. RESPONDENT BREACHED ARTICLE 3(1) BITS BY FAILING TO 

ACCORD FET TOWARDS CLAIMANTS’ INVESTMENT 

107. On 12 January 2018, Respondent amended their Media Law by promulgating Law 0808-L which 

obliges Claimants to incorporate new features that incorporates heavy government surveillance 

within its websites in an attempt to combat hate speech and misinformation. 187  Specifically, 

Respondent demanded Claimants to comply with this amendment within 60 days.188  

108. However, a month before the deadline, Respondent abruptly shortened the compliance date, 

leaving Claimants with only 10 days left to complete the features.189 This directly resulted in 

Claimants’ failure to comply with the law within the designated time.190 Instead of pursuing other 

means, Respondent proceeded to block Claimants’ website without warning.191 

 
183 CE2. 
184 Facts, ¶21. 
185 Ibid, ¶19. 
186 Ibid, ¶21. 
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188 Facts, ¶15.  
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109. In light of this, Claimants contend that Respondent has breached their obligation under Article 

3(1) BITs,192 which read: 

“Each Contracting Party shall ensure fair and equitable treatment to the investments of 
nationals of the other Contracting Party and shall not impair, by unreasonable or 
discriminatory measures, the operation, management, maintenance, use, enjoyment or disposal 
thereof by those nationals” [Emphasis added] 

110. Based on this, Claimants submit that Respondent has failed to accord FET to Claimants’ 

investments (A). Additionally, Respondent had also impaired the enjoyment of Claimants’ 

investment in an unreasonable and discriminatory manner (B). 

A. RESPONDENT HAD FAILED TO ACCORD FET TO CLAIMANTS’ INVESTMENTS 

111. FET serves as the host-State’s minimum standard of treatment to its investors193 as presently 

embodied under Article 3(1) BITs. Such article, however, does not contain any reference to 

international minimum standard.194 Due to this absence, this Tribunal therefore must interpret 

this article in accordance with the general rule of interpretation under Article 31(1) VCLT. 195  

112. To start, fair and equitable in its ordinary meaning is defined as “even-handed” and 

“legitimate”. 196  Further, the BITs’ preamble aims to create favorable conditions for “greater 

investment” and to “support the economic development of both Contracting Parties.”197 At the 

same time, the BIT also desires a “fair and equitable treatment of investments.”198  

113. Accordingly, in interpreting a similarly drafted provision under the Czech-Netherland BIT, the 

Saluka tribunal held an autonomous standard shall apply due to the absence of a reference to 

international minimum standard. 199  The tribunal further held that this standard indicates a 

balanced approach between the aim to protect investments and to enhance Parties’ economic 

development.200 

 
192Article 3(1) BITs. 
193 UNCTAD-FET, p. 63. 
194 Article 3(1) BITs; Newcombe & Paradell, p. 226; OECD, ¶2. 
195 Saluka, ¶296.  
196 Ibid, ¶297; MTD, ¶¶112-113. 
197 BITs Preamble. 
198 BITs Title; BITs Preamble. 
199 Saluka, ¶296. 
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114. Applying the same rationale, Claimants submit that the FET standard under the present BITs is 

autonomous and is tied to several alternative standard of treatment. This includes the host-State’s 

obligation to not frustrate Claimants’ legitimate expectations,201 to treat them in accordance with 

due process and the principle of transparency,202 and to not act arbitrarily or unreasonable.203  

115. Accordingly, Claimants submit that they had legitimate expectations for a stable legal framework 

(1), and the issuance of Decree No. 0599/201-D has frustrated this expectation (2).  

1) Claimants had a legitimate expectation for a stable legal framework. 

116. Host-State’s obligation to accord legitimate expectations for legal stability has been consistently 

tied to the FET standard, mainly due to the long-term nature of foreign investments.204 In that 

regard, expectations may be derived from a host-State’s shift in regulation that benefits 

investors, 205  or specific assurances and commitments that encourages foreign investments. 206 

Presently, Claimants’ expectation arises from both.  

117. First, Claimants’ expectation is based from Respondent’s positive shift of regulation towards the 

social media industry.207 Claimants have considered Tyrea as a potential market for a long time208 

but had never planned to invest until Respondent enacted the Media Law, which liberated 

stringent censorship policy for social medias operating in Tyrea.209 Subsequently, Claimants then 

undertook a thorough analysis of such legal framework and found it to be satisfactory. 210 

Therefore, Claimants’ expectation arises from the enactment of the Media Law. 

118. Second, Claimants expectation also arises from Respondent’s specific assurances of its 

commitment to provide a stable legal framework within the social media industry.211 To illustrate, 

the Continental tribunal deemed that the investor’s expectation is established through a series of 

 
201 Tecmed, ¶154; Parkerings, ¶330; Sempra, ¶298. 
202 UNCTAD, p. 62. 
203 FET BIICL pp. 374-389. 
204 Dolzer/Schreuer, pp. 374-380; Saluka, ¶305; Tecmed, ¶154; MTD, ¶¶114 – 115. 
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210 CE6. 
211 Facts, ¶¶3 – 5. 
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acts and statements made by Argentina, ensuring that it would consistently upheld its regulation 

on banking and currency valuation.212 

119. Similarly, on the day the Media Law was enacted, Respondent’s representative expressed its 

intention to keep in line with the liberalization trend in Tyrea.213 Respondent had even referenced 

Claimants directly, stating that it aims to make the Media Law as a basis for a “fruitful collaboration” 

with Claimants in the future. 214  Moreover, Respondent also sponsored an international 

conference, eagerly declaring that they will do their “absolute best to facilitate the establishment and use of 

new internet possibilities for the people of Tyrea”.215  

120. Respondent may contend that these are only general statements. However, it must be noted that 

a reiteration of the same general statements would reasonably create a guarantee that an investor 

can justifiably rely on.216 Thus, it is clear that Claimants’ expectation is reasonable as it arises from 

Respondent’s reiteration of commitment on legal stability.  

121. Finally, an expectation is only legitimate if it is made in reliance to the condition offered by the 

host-State at the time when the investment was made.217 Reliance on expectation commonly 

manifests on initial investment of capital, 218  or the expansion of an existing investment by 

investors.219  

122. Claimants’ had spent a huge amount of expenses by creating local branches and tailor-made 

websites for Tyrea 220  and had even proceeded to hire technology experts to ensure that its 

platform in Tyrea functioned properly.221All these expenses would have never incurred were it 

not due to the existence of such expectation, because it was made based on the enactment of 

Media Law and supported with the reiteration of commitment on legal stability.222  
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123. Conclusively, it is perfectly reasonable for Claimants to lay down their legitimate expectation that 

Tyrea’s framework would remain stable in accordance to its aim; providing internet possibility 

and legal stability to further create a fruitful collaboration with Claimants. 

2) Issuance of Decree No. 0599/201-D frustrated Claimant’s Legitimate Expectation 

for a stable legal framework. 

124. While host-States are not expected to freeze their own laws and regulation, they are expected to 

comply with the limitation of its right for regulatory adjustment.223 This implies that they must act 

in a consistent and transparent manner in applying any regulation related to investors.224 Presently, 

Respondent’s measure has gone beyond such limits, as the issuance of Decree No. 0599/201-D 

is at great odds to its initial promises and assurances, frustrating Claimants legitimate 

expectations. 

125. First, host-States have the obligation to act consistently i.e. without arbitrarily revoking any pre-

existing measures issued by the state that were relied upon by the investor.225 Such obligation also 

requires the host-State to use its legal instrument in conformity with its common functions, 

especially when it relates to the investor.226  

126. Presently, Respondent is fully aware that even a 60-day deadline for the development of the 

features required under Law 0808-L is barely enough for Claimants to complete, 227  yet it 

proceeded to reduce the deadline to 45-days.228 The reduction of the deadline is not only baffling 

but is in contrary to its own objective, which was to curb misinformation and quell the 

violence.229 This amendment is also a far cry from Respondent’s promise of ‘fruitful collaboration’ 

with Claimants.230 

127. Conclusively, Respondent had seemingly used their law to force Claimants to comply with its 

increasingly harsh and unpredictable demands.231 While Claimants complied with the best of their 
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ability, Respondent egregiously decided to block Claimants’ websites. 232  This is an obvious 

violation of their obligation to act consistently. 

128. Furthermore, Respondent also fails to accord the laws transparently.233 A host-State is obligated 

to act transparently even in times of unforeseeable circumstances.234 Acting transparent would 

mean a host-State should notify the investors that are affected by the new law235 and give them a 

chance to adjust its investment accordingly.236  

129. To demonstrate, the Saluka and Tecmed tribunal held that non-transparent conduct manifests in a 

lack of adequate communication, refusal to negotiate in good faith237 and denial of investors to 

“express its position” towards a regulation which severely impacts their investment.238  Presently, 

Respondent’s measure and subsequent blocking reflects this. 

130. The issuance of Decree No. 0599/201-D was not preceded by any prior notification and no 

opportunity to negotiate the decree was ever provided.239 Claimants were not given any other 

option but to comply with the decree. Further, the subsequent blocking again, was not preceded 

by a notification, nor any form of opportunity for Claimants to defend their position. 240 

Respondent did not even provide any platform for Claimants to at least discuss an alternative 

solution.  

131. Through those set of occurrences, Respondent had acted unilaterally and turned a blind eye on 

Claimant’s position. 241  This is especially jarring as Claimants had legitimately expected 

Respondent to conduct ‘fruitful collaboration’ with Claimants and to do their ‘absolute best to facilitate 

the establishment and use of new internet possibilities’ in Tyrea, yet Respondent’s actions defies any form 

of collaboration. 

132. Conclusively, Respondent had frustrated Claimant’s legitimate expectation of a stable framework, 

breaching the FET standard.  
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B. RESPONDENT HAD IMPAIRED THE ENJOYMENT OF CLAIMANTS’ INVESTMENT IN AN 

UNREASONABLE AND DISCRIMINATORY MANNER 

133. Article 3(1) BITs also accords protection towards Claimants against non-impairment to their 

investment in an unreasonable or discriminatory manner. Accordingly, Claimants will show that 

Respondent had impaired Claimants’ investment in such manner. 

134. First, host-States have the obligation to enact any measure relating to an investor or its 

investments in a reasonable way.242  As a comparison, the MTD tribunal held that Chile’s measure 

was unreasonable because it intentionally allowed foreign investors to invest, while it was fully 

aware of the impossibility for them to obtain the license required to begin its project.243 

135. Similarly, Respondent had knowingly enacted a law that is impossible to be complied to. The 45 

days deadline is unquestionably insufficient244 and will only lead the algorithms to be imperfect 

due to a lack of time in the testing period.245 Thus, the issuance of Decree No. 0599/201-D made 

the blocking of Claimants’ website ultimately inevitable. 

136. Second, As elaborated supra, 246  Claimants submit that Respondent’s Ordinance constitutes as 

unlawful discrimination, as it gave a differential treatment between Claimants and domestic 

websites without any reasonable justification.247 

137. Therefore, Respondent’s measures are both unreasonable and discriminatory. 

138. Concluding, Respondent’s measures have violated Article 3(1) BITs because it frustrated 

Claimants’ legitimate expectations and had impaired the Claimants’ investment in an 

unreasonable and discriminatory way. 
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PART IV : REMEDIES 

139. Due to Respondent’s unlawful expropriation, this Tribunal must award Claimants compensation 

on the full amount of suffered damages (V).  

V. THIS TRIBUNAL MUST AWARD CLAIMANTS COMPENSATION ON THE 

FULL AMOUNT OF SUFFERED DAMAGES 

140. The present BITs do not provide any provision in regard to reparation for treaty violation i.e. 

FET breach and unlawful expropriation.248 In answering this, past tribunals have consistently 

derived the standard for reparation from CIL.249  

141. The standard is embodied under Article 31 ARSIWA, derived from Chorzów factory, where it held 

that the responsible State is under an obligation to make full reparation for any injury.250 ARSIWA 

have ruled that full reparation may be achieved through compensation. 251  Additionally, past 

tribunals have commonly granted compensation for both Direct Damages and Lost Profits when 

awarding full reparation.252 

142. In that regard, compensation must be awarded based on an enterprise’s Fair Market Value 

(“FMV”) 253  on the date of the award. 254  Specifically, the Siemens and Kardassopoulos tribunal 

reasoned that compensation must cover the investment’s value gained up to the date of the 

award as if the unlawful act never occurred.255 However, the valuation method used to determine 

an investment’s FMV can differ on a case-to-case basis. 256 It is also possible for a tribunal to use 

different valuation methods in one case, if such tribunal considers it appropriate.257  

143. In regard to this, Claimants will further show that Respondent is under the obligation to 

compensate for both Direct Damages based on Claimants’ actual investment value and operational 

costs (A) and Lost Profit, based on DCF valuation method (B). 
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A. CLAIMANTS ARE ENTITLED FOR COMPENSATION OF DIRECT DAMAGES BASED ON 

ITS ACTUAL INVESTMENT VALUE AND OPERATIONAL COSTS 

144. Respondent does not contest the existence of Claimants’ actual investment value and operational 

cost.258 Regardless, Claimants’ would still demonstrate the existence of such head of damage. 

145. Compensation for direct damages aims to put the investor to the previous position before it 

entered the investment.259 Past tribunals have overwhelmingly favored awards for direct damages 

because it is considered as certain and straightforward.260 One necessary element needed in order 

to establish this head of damage is the existence of a causal link between the breach of BIT and 

loss sustained by the damaged party. 261 

146. For illustration, the SPP tribunal held that direct damages refer to the investor’s considerable 

amount of money that were spent in negotiating, planning, and implementing its investment.262 Such 

amount is then subjected to reimbursement in cases of unlawful expropriation as it forms a part 

in achieving fair compensation.263  

147. Presently, Claimants’ request for Direct Damages refers to its actual investment value and 

operational cost.264 Accordingly, Claimants had established its local branches and websites in 

order to optimize their platform function for Tyrean users.265 This had cost Claimants for market 

research expenses as it had been exploring, analyzing and approaching Tyrean ambassadors to 

understand the market conditions in Tyrea.266  

148. Moreover, after Claimants had decided to establish its local branches in Tyrea, it had also spent 

expenses for website localization,267 legal & regulatory compliance to Tyrean law, marketing campaign and 

obtaining office equipment.268  
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149. Due to the blocking, Claimants’ actual value and operational costs has gone to waste, turning 

such investment valueless due to its inability to gain profit.269 This would not happen if it not for 

the blocking. Conclusively, a causal link between the blocking and direct damages experienced by 

Claimants is established.  

150. Furthermore, Respondent may contend that Claimants’ decision to wind down all of its business 

operation in Tyrea has contributed to its own losses. While it is true that all investors have the 

obligation to mitigate their losses,270  however, before proceeding, Claimants submit that the 

burden of proof to establish an investor’s failure to fulfill such obligation lies within the 

Respondent.271 

151. The act of closing down Claimants’ business operation in Tyrea was taken solely to mitigate its 

losses. If Claimants were to continue its business operation, they would only incur more losses 

due to the costs they are obliged to pay,272 without any revenues that they might be able to gain.273  

152. Therefore, Claimants did not contribute to its own losses, thus, it is entitled for the full 

reimbursement of its initial investment value and operational cost by the amount of 2,769,000 

USD for Friendslook. 1,760,500 USD for Whistler, and 1,703,000 USD for SpeakUp. 

B. CLAIMANTS ARE ENTITLED FOR COMPENSATION OF LOST PROFIT BASED ON DCF 

VALUATION METHOD 

153. Lost Profit refers to the amount of money that an investor would have gain if the contract had 

been properly performed. 274  Although the assessment of this loss would sometimes be 

speculative, past tribunals held that it must not be a reason per se to reject awarding such losses.275 

In the light of this, Claimant submits that DCF valuation must be utilized to calculate Lost Profit 

(1) which includes calculation of Claimants’ loss of future profit from its website features (2) and 

from its market expansion (3).  
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1) DCF must apply in calculating Lost Profit  

154. DCF is a common financial technique used in arbitral awards to determine a company’s present 

value.276 It is done through, first, calculating the company’s future cash flows, second, reducing it by 

the company’s future cost, and finally discounting it by the appropriate rate. 277  Accordingly, 

Claimants contend that DCF valuation is the most appropriate method in casu (a) and Mr. 

Alonzo’s proposed discount rate is valid (b). Therefore, Mr. Alonzo’s calculation for Claimants’ 

Lost Profit must be accepted because it is accurate and not speculative. 

a. DCF Valuation is the most appropriate method in casu. 

155. Prof. DiMarco has doubted Mr. Alonzo’s use of DCF valuation in calculating Lost Profit, mainly 

due to the lack of sufficient data to support his calculation of Claimants’ profitability in 2018.278 

In response to this, Claimants will further show that Prof. DiMarco’s report is incorrect because 

DCF method is the most appropriate method in casu. 

156. DCF valuation is the most proper method in cases where the company in question was and is a 

going concern.279 A company is a going concern if it is profitable and has operated in a sufficient period 

to establish its performance record. 280  Presently, Claimants’ company fulfilled all the 

aforementioned criteria. 

157. First, Claimants’ company is profitable. In fact, the companies had reached the breakeven point in 

only less than a year after its establishment in Tyrea.281 Additionally, throughout the second year, 

FriendsLook’s revenue has also doubled, while SpeakUp’s and Whistler’s revenue have even 

tripled.282  

158. Second, in order to establish that a company had operated in a sufficient period, AAPL tribunal 

had held that two years period of business continuation would suffice.283 Presently, Claimants 

were on its way to their third year of operations in Tyrea,284 which is more than sufficient to 
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establish its record of performance in order to provide adequate information for future profit 

calculation.  

159. Therefore, as Claimants are a going concern, DCF valuation would be the most suitable method for 

Lost Profit calculation in the present case. 

160. Additionally, LG&E held that DCF valuation is also appropriate in circumstances when an 

investment’s revenue had been decreased due to an unlawful measure accorded by the host-

State.285 This is due to DCF’s flexibility that allows the assessment of risks in calculating future 

profits.286  Presently, not only Claimants’ profits had been decreased, it had been completely 

destroyed because of the blockings. Consequently, Claimants’ future profits are then reduced to 

zero.287  

161. Therefore, as Claimants’ company is a going concern whose business has been dismantled due to 

unlawful measure, DCF valuation is the most suitable method to establish its investment’s FMV. 

b. Mr. Alonzo’s proposed discount rate is valid. 

162. Prof. DiMarco had also contended that the discount rate used in Mr. Alonzo’s DCF calculation is 

too low and has no concrete basis.288 Claimants would further show this Tribunal a contrario.  

163. To start, a discount rate is placed in order to adjust the business’s future cash flow to their 

current value.289 Accordingly, one must take into account risks and uncertainties that are related 

to the estimated cash flows when determining discount rate.290 This must include the assessment 

of business risk and country risk.291  

164. One of the commonly used techniques to determine a discount rate is through the Weighted 

Average Cost of Capital (“WACC”) method.292 The WACC method discounts the company’s 

future cash flow with a discount rate gained from equity and debt investors.293 Presently, Mr. 
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Alonzo used the WACC method294 because Claimants’ capital consists of both cost of equity and 

debt, as its source of capital is not merely from shares.295  

165. Furthermore, Prof. DiMarco also stated that Claimants needs to consider the country risk in 

Tyrea due to its political and social uncertainty and concluded that the 5% discount rate 

proposed by Mr. Alonzo is too low and unfounded.296 

166. In response to this, Claimants agreed that a discount rate calculation must include country risk as 

reflected in Mr. Alonzo’s report.297 However, such calculation must never include the risk of an 

unlawful measure. 298  This is because it is highly inappropriate to increase country-risk i.e. 

reducing compensation to an injured investor, solely based on a host-State’s unlawful act due to 

their ‘new political attitude’.299  

167. Additionally, the tribunal in Gold Reserve stated that that “it was not appropriate to increase the country 

risk premium to reflect the market’s perception that a State might have a propensity to expropriate investments in 

breach of a BIT.”300 The tribunal further uses this reasoning to refrain from using Venezuela’s 

proposed discount rate because it is too high.301 

168. Similarly, Claimants’ investment is protected under BITs from unlawful expropriation and breach 

of FET. 302  Thus, Respondent’s unlawful act which includes the issuance of Decree No. 

0599/201-D and the subsequent Ordinances, must not intervene in the determination of 

discount rate.  

169. As such, this Tribunal must grant Mr. Alonzo’s proposed discount rate calculation based on 

WACC, which would be included in the following submission in order to determine the amount 

of Claimants’ Lost Profit. 
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2) Lost Profit includes Claimants’ future cash flow through its website features 

170. Projection of future cash flow must be done with reasonable certainty, 303  in order to prevent 

speculation in the amount of compensation.304 However, such condition is assessed based on 

case-to-case basis.305 For example, the Aconquija tribunal held that projection of future cash flow 

is certain if the investors are able to provide convincing evidence of its ability to produce profit in 

the future, regardless on whether a proven track record of profitability exist.306  

171. Following the analysis in Aconquija, Claimants projection on its future cash flow is highly certain 

and accurate as it was based on both proven track record and multiple convincing evidences.307  

First, Claimants’ calculation was based on the company’s data of performance from the previous 

years of operation in Tyrea.308 This data had successfully shown a record of the companies’ 

successes as its profits increased drastically per-year, establishing certainty of profitability.309 

172. Second, a survey had also shown that 3 years after Claimants’ establishment, every Tyrean citizen 

had at least one account on all Claimants’ website.310 Further, Claimants are also planning to 

launch their new feature named “LifeLive” and “FriendsWatcher” in 2018, which will 

significantly boost their profitability in addition to their normal website operations.311 Thus, it is 

clear that the company’s projected future profit is not based on mere assumptions.  

173. As such, Claimants submits that it is entitled for compensation based on its future cash flow 

through its website features, which includes advertising space, promotional content, and personalized 

content, as it is the source of companies’ revenue inflows. 312  This calculation will further be 

reduced by the investment’s future expenses313 and discounted by 5%. Therefore, Claimants are 

entitled for the amount of compensation requested: 49,365,875 USD for Friendslook, 15,999,960 

USD for Whistler, and 16,891,000 USD for SpeakUp.  
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3) Lost Profit includes Claimants’ future cash flow through its market expansion 

174. Respondent stated that the request on compensation for lost of market expansion in Alcadia and 

Larnacia is absurd.314 However, Claimants submit that their contention to demand compensation 

for a future project is perfectly reasonable because full reparation also covers loss of commercial 

opportunities, provided that there exist a causal relationship between the unlawful act and the 

loss suffered. 315 

175. Claimants have been closely negotiating with Alcadia and Larnacia since 2016.316 The negotiation 

has always resulted in a positive sign even though both countries are more stringent in regard to 

social networks when compared to Tyrea.317  

176. However, the negotiation was brought to a screeching halt, because Alcadia and Larnacia were 

led to believe that Claimants are the one at fault for the blockings. Representatives of both 

countries stated that they are unwilling to continue the negotiation due to Respondent’s blocking 

of Claimants’ website.318 

177. Thus, the causal link between Respondent’s blocking and the failure of Claimants’ market 

expansion to Alcadia and Larnacia is clearly established.  

178. Respondent had also contested the certainty for calculation in this head of damage.319 However, 

Claimants contend that an investment’s future profit can be certainly established even when such 

investment have not began its operation.320 For example, tribunal in Crystallex conclude that an 

expected profit is compensable even if it was a pre-operational project, because the tribunal held 

that the project would have been profitable had it gain the allowance to operate.321  

179. A pre-operational project may be deemed profitable if the investor is able to provide a 

convincing evidence of its ability to produce profit in the circumstances that it would face.322 To 

illustrate, the decision in Toys R Us, held that future profit of its pre-operational branch in Kuwait 
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might be derived from the records of Toys R Us stores in other countries with similar conditions 

to Kuwait.323 

180. Similarly, Claimants’ projection of future cash flow through its market expansion is derived from 

its data of operation and discount rate based on its market performance in Tyrea.324 This is 

because Tyrea’s potential user and market bases are similar of those in Alcadia and Larnacia as 

they form part of the population in those two countries.325 Further, it is also proven that in other 

Claimants’ market expansion project in Fitzrobia, the companies had produced profit and even 

experienced a constant escalation on revenues including in the year of 2018.326  

181. Therefore, Claimants’ future profit calculation in Alcadia and Larnacia is certain as it is taken 

based on Tyrea’s profit calculation, while also supported by the companies’ profit experience on 

its market expansion in Fitzrobia had resulted in outstandingly positive signs. 327 

182. Therefore, Claimants’ requested compensation for future cash flow through its market expansion 

must be deemed as certain and the amount of compensation requested: 17,000,000 USD for 

Friendslook, 9,000,000 USD for Whistler, and 8,500,000 USD for Speakup, shall be granted. 

 

 

 

 

 

 

 

 

 
323 Pryles, p. 7. 
324 Alonzo-CE7. 
325 Facts, ¶1; Request, ¶15. 
326 PO2, ¶2. 
327 Request, ¶15. 



42 

 

REQUEST FOR RELIEF 

 
 

Due to the foregoing reasons, CLAIMANTS respectfully request this Tribunal to render the Award 

favoring CLAIMANTS by: 

 

I. Rejecting Respondent’s request for Provisional Measure;  

II. Declaring that this Tribunal has jurisdiction over the present dispute; 

III. Declaring that this Tribunal has jurisdiction over the present multiparty proceeding; 

IV. Declaring that Respondent has breached Article 6 and Article 3(1) BITs; 

V. Award Claimants based on its calculation and order Respondent to pay the full 

amount of compensation no less than 69,134,875 USD for Friendslook plc, 

26,760,460 USD for Whistler Inc., and 27,094,000 USD for SpeakUp Media Inc. 

with pre and post award interest; 

VI. Ordering Respondent to pay all cost in relation to the present Arbitration Proceeding. 

 

 

Respectfully submitted on 16 September 2019 

By: 

Team Kreva 

On Behalf of CLAIMANTS 

FriendsLook plc, Whistler Inc., and SpeakUp Media Inc. 

 


