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SUMMARY OF FACTS  

1. FriendsLook, Whistler and SpeakUp (“Claimants”) are leading global social 

networks. The former is incorporated under the laws of the Federation of Novanda 

(“Novanda”), while the latter are incorporated under the laws of the Union of Kitoa 

(“Kitoa”).  

2. Pursuant to a shift towards a more open trade policy, the Republic of Tyrea 

(“Respondent”) concluded a series of bilateral investment treaties (“BITs”). Among 

them, a BIT with Novanda on 28 March 2000 (“Tyrea- Novanda BIT”) and another 

with Kitoa on 20 January 2001 (“Tyrea-Kitoa BIT”).  

3. Following the closing of a gruesome civil war sparkled by major differences between 

the Minyar and the Tatyar ethnicities, Respondent’s parliament passed the new Law 

on Media and Information No. 1125-L (“Media Law”) on 10 September 2013. This 

law sought to liberalize the Internet and remove government controls over media 

outlets. 

4. Hoping to capitalize on the new regulatory landscape and attract foreign investors 

such as Claimants, the Tyrean government sponsored an international conference in 

December 2014. There, government representatives announced that a new internet 

era had begun in Tyrea. 

5. Under those circumstances, in 2015, Claimants entered the Tyrean market, soon 

becoming widely popular. Nonetheless, they were not the only players. Local social 

media networks such as Wink and the government owned TruthSeeker continued to 

attract users’ interest. Thus, aiming at maintaining growth and user satisfaction, 

Claimants started to develop tailor-made features targeted to the Tyrean market, 

which were expected to launch during 2018. 

6. In 2016, national extremist groups from Tyrea started using both Claimants’ 

platforms and national networks to disseminate misrepresentative and false 

information. Though at first sporadic, Respondent’s government believed those 

messages were a driving force behind the state of civil unrest that resurfaced 

throughout 2017. 
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7. In an attempt to restrain and appease the popular strife, Respondent passed the Law 

0808-L Amending the Law on Media and Communications (“Law 0808-L”), which 

required social media platforms to request Personal ID card information from Tyrean 

users, as well as a development of a filtering algorithm to prevent hate speech 

dissemination. The decree introducing Law 0808-L (“Promulgation Decree”) 

established a 60-day deadline for compliance with the new features.  

8. Pursuant to the new regulation, Claimants immediately started working on new 

bespoke features to constrain extremists’ activities within their platforms. They 

considered the established compliance deadline adequate, since they would require 

45 days to develop the features and another 15 days for testing and adjusting them to 

the specificities of the Tyrean language.  

9. Some contention existed regarding the need to provide Respondent’s authorities with 

access to user sensitive information and private correspondence. Though 

FriendsLook and Whistler complied with the requirement, SpeakUp delayed its 

development, seeking to negotiate with the Tyrean government. It indeed managed 

to procure an audience with the Minister for Telecommunications and Information 

Technology and Mass Media of Tyrea, Fredrik Woodlant (“Mr. Woodlant”), on 28 

January 2018. During the meeting Mr. Woodlant recognized the importance of 

providing all networks with sufficient time for compliance.  

10. Nonetheless, 30 days into the term for compliance, the President of Tyrea published 

a new decree on 11 February 2018 anticipating the deadline for compliance to 28 

February 2018. This resulted in a reduction of 15 days from the original schedule, 

leaving no room for testing the algorithms.  

11. Despite the restriction, Claimants managed to comply with the new deadline. 

However, on the one hand the lack of testing made the features incapable of 

sufficiently restricting extremist content. The algorithm often flagged posts which 

were not supposed to be blocked, overwhelming Claimants’ personnel with reviews. 

Thus, they were unable to ensure their algorithms’ efficiency. 

12. On the other hand, Claimants also implemented the user identification in due time. 

Nonetheless, the new shortened deadline could force Claimants to block real user 

from whom no ID information had been provided in a timely manner. Therefore, 



   
 

xxi 

Claimants initially chose to follow the original deadline. However, in the end the 

measure was never implemented. 

13. Despite Claimants efforts to comply with the regulation within the shortened 

deadline, Respondent decided to block the networks in light of the algorithms’ 

reliability problems. On 28 February, 1 March and 2 March 2018, Respondent’s 

Telecommunication Agency issued the ordinances blocking the websites. Although 

Wink and TruthSeeker also failed to curtail extremist activities, they were not 

blocked.  

14. The blocking quickly generated international speculation. A well-known website 

released an article claiming that the Tyrean government held a secret meeting, on 7 

February 2018, where it was decided that the blocking would be more effective than 

the filtering algorithms. Thus, on 29 June 2018, Claimants submitted a joint request 

for arbitration to ICSID under the Tyrea-Novanda BIT and the Tyrea-Kitoa BIT. 

15. Hence, in the following chapters of this memorial Claimants submit their arguments 

on why this Tribunal should order Respondent to compensate Claimants for the 

expropriation of their investments and for the breach of the Fair and Equitable 

Treatment standard, in the amount of no less than 69,134,875 USD for FriendsLook 

plc, 26,760,460 USD for Whistler Inc., and 27,094,000 USD for SpeakUp Media 

Inc., plus interest as of the date of issuance of the award. 
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ARGUMENTS 

1. RESPONDENT’S REQUEST FOR PROVISIONAL MEASURES 

SHOULD BE DISMISSED. 

1. Although undisputed that this Tribunal can recommend provisional measures1 and 

that it has prima facie jurisdiction2, Respondent’s request should be dismissed. First, 

Claimants have neither aggravated the dispute, nor harmed the integrity of the 

procedure [1.1]. Second, Respondent seeks protection for alleged substantive rights 

unrelated to the dispute [1.2]. Third, the requirements of necessity and urgency are 

also not fulfilled [1.3.].  

1.1. Claimants have neither aggravated the dispute, nor harmed the integrity 

of the procedure. 

2. Non-aggravation of the dispute is a procedural right for preserving the status quo of 

the conflict3 and the Tribunal’s ability to render meaningful relief at the end of the 

case4. This right is not intended to shield parties’ relation from any exacerbations, 

only from those capable of making the resolution of the dispute by the Tribunal more 

difficult5.  

3. Claimants, in this case, have only released their own Request for Arbitration on the 

media, with no further commentaries6, which does not interfere in the Tribunal’s 

ability to fairly consider all positions, including Respondent’s, as it was already 

stated in a previous decision7.  

4. In Churchill Mining v. Indonesia, respondent requested provisional measures to 

prevent the investor from making public comments about the dispute8. In that case, 

claimants had made a series of statements on the media regarding the dispute9 and 

had sent copies of their request for arbitration to Indonesian representatives in order 

to engage on negotiations10. The tribunal found that those actions were not in 

 
1 ICSID, Article 47; ICSID Rules, Rule 39; Maffezini v. Spain, ¶10; Valle Verde v. Venezuela, ¶75.  

2 SGS v. Pakistan, p. 298; Occidental v. Ecuador, ¶55.  

3 Churchill Mining v. Indonesia, PO9, ¶90. 

4 Schreuer, ¶135; Nova Group v. Romania, ¶236. 

5 Plama v. Bulgaria, ¶45; Nova Group v. Romania, ¶236. 

6 PO3, lines 2071-2075. 

7 Decision on Respondent’s Application under ICSID Arbitration Rule 41(5), lines 1426-1427.  

8 Churchill Mining v. Indonesia, PO3, ¶1. 

9 Churchill Mining v. Indonesia, PO3, ¶11. 

10 Churchill Mining v. Indonesia, PO3, ¶23. 
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violation of the good faith duty and that they could not aggravate the dispute, for 

ICSID Rules do not prevent the parties from publicly commenting on the dispute in 

general terms11. 

5. Recently, on Italba v. Uruguay12, the tribunal faced a graver situation, in which 

Uruguay conducted a criminal investigation against the investor’s witnesses in the 

arbitral proceedings. Even though the criminal prosecution evidently aggravated the 

parties’ relation, the tribunal stated that its powers to render a final decision were not 

usurped and, therefore, there was no risk of aggravation of the dispute13. 

6. In the present case, as in Churchill Mining v. Indonesia, Claimants did not violate 

the right to the non-aggravation of the dispute. Regardless of the media publications 

about the conflict, the parties’ position in these proceedings remains the same from 

the very beginning: first, the blocking of Claimants’ websites remains14; second, 

there is no notice of any agreement or manifestation that could lead Respondent to 

effectively end these proceedings before the award; third, the Tribunal’s ability to 

render a decision considering both parties’ arguments is untouched15.  

7. For the foregoing reasons, Claimants are not aggravating the dispute. Similarly, 

Claimants are not harming the integrity of the procedure. 

8. Integrity of the procedure is maintained when the parties can present their case and 

when the tribunal can fairly conduct the proceedings16. Tribunals have considered 

that circumstances such as inequality of arms17, existence of undue external 

pressure18 and inobservance of due process19 may affect procedural integrity. 

Nonetheless, none of these are present in this case.  

9. In Churchill Mining v. Indonesia, the tribunal found perfectly acceptable for one 

party of the dispute to contest the claims of another in public and it concluded that 

claimants’ statements in the media alone did not jeopardize Indonesia's ability to 

 
11 Churchill Mining v. Indonesia, PO3, ¶47. 

12 Italba v. Uruguay, ¶41. 

13 Italba v. Uruguay, ¶118.  

14 Facts, lines 1622-1625; PO2, lines 1963-1964. 

15 Decision on Respondent’s Application under ICSID Arbitration Rule 41(5), lines 1426-1427. 

16 Plama v. Bulgaria, ¶40. 

17 Gabriel Resources v. Romania, ¶53. 

18 Gramercy Funds v. Peru, ¶60.  

19 Gabriel Resources v. Romania, ¶83. 
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present its defense20. Moreover, since the ICSID Convention and the ICSID Rules 

do not prohibit the disclosure of the case in public, the tribunal found that the 

investors’ statements did not violate any right or duty21. As to Churchill Mining’s 

CEO statement in that case – “the lobbying will continue” – the tribunal found that 

it did not constitute undue pressure, and that attempts to engage in settlement 

negotiations were valid22. 

10. The underlying facts of Churchill Mining v. Indonesia and the present ones are 

similar. In this case, Respondent also paints a grim picture of Claimants as 

manipulatives of public opinion23, when, in fact, public opinion was already 

formed24, with no connection to the later release of Claimants’ Request for 

Arbitration25. Therefore, Claimants’ conduct can neither be associated with the so-

called media campaign, nor can they be held responsible for harming the integrity of 

the procedure, since Respondent remains fully capable of presenting its case26. 

11. For the aforementioned reasons, Claimants do not threaten the rights to the non-

aggravation of the dispute and the integrity of the procedure. 

1.2. Respondent seeks protection of alleged substantive rights unrelated to this 

dispute. 

12. Respondent’s relief also refers to alleged rights to develop an extrovert economy27, 

to participate in the World Expo 2030 bid28, to issue a 5-year bond with a lower 

interest rate29 and to prevent civil unrest in its territory30. However, the request 

regarding these alleged substantive rights should be dismissed. 

13. Provisional measures can only be recommended to protect rights related to the 

dispute31. When a State requests provisional measures in the absence of a 

 
20 Churchill Mining v. Indonesia, PO3, ¶50. 

21 Churchill Mining v. Indonesia, PO3, ¶47. 

22 Churchill Mining v. Indonesia, PO3, ¶53. 

23 Request for provisional measures, lines 1129-1135. 

24 PO2, lines 1930-1935. 

25 Request for provisional measures, line 1156; PO3, lines 2071-2075. 

26 Decision on Respondent’s Application under ICSID Arbitration Rule 41(5), lines 1426-1427. 

27 Request for provisional measures, line 1185-1186.  

28 Request for provisional measures, lines 1183-1184.  

29 Request for provisional measures, lines 1198-1199. 

30 Request for provisional measures, lines 1203-1205. 

31 Miles, p. 174; Commission and Moloo, p. 34; Plama v. Bulgaria, ¶40; Churchill Mining v. Indonesia, 

PO3, ¶48; Amco v. Indonesia, ¶3.  
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counterclaim, the rights to be protected must be a negative image of Claimants’ 

application32. 

14. In Churchill Mining v. Indonesia33, the tribunal, following Plama v. Bulgaria34, ruled 

that the rights invoked by Indonesia – namely, the right to regulate and promote 

foreign investment in its natural resources, the right to attract foreign investment and 

the right to enforce the regulations on investments – were not related to the main 

claim. Therefore, they could not warrant the recommendation of provisional 

measures35. 

15. In the case at hand, Respondent invokes rights very similar to those analyzed in 

Churchill Mining v. Indonesia. As in that case, there is no connection between 

Respondent’s request and the primary claim, since the first one relates to 

Respondent’s international image36 and internal civil situation37, while Claimants’ 

request concerns compensation for indirect expropriation of its investments and for 

breach of FET38. 

16. For that, Respondent’s alleged substantive rights do not entail the recommendation 

of provisional measures, since they are unrelated to this dispute. 

1.3. Respondent’s request lacks necessity and urgency. 

17. Even if this Tribunal finds that there are procedural and substantive rights that could 

be protected by means of provisional measures, Respondent’s request does not 

proceed. Respondent’s requested measures regarding its substantive rights are not 

urgent [1.3.1]. Moreover, the requested measures are not necessary [1.3.2]. 

1.3.1. Respondent’s requested measures regarding its substantive rights are 

not urgent. 

18. In order to assess the urgency of a measure, arbitral practice has analyzed whether 

said measure is needed before the final award39. While the protection of procedural 

 
32 Miles, p. 179. 

33 Churchill Mining v. Indonesia, PO3, ¶48. 

34 Plama v. Bulgaria, ¶¶40-42.  

35 Churchill Mining v. Indonesia, PO3, ¶50. 

36 Request for provisional measures, lines 1200-1202. 

37 Request for provisional measures, lines 1194-1195, 1203-1205. 

38 Request for Arbitration, lines 185-196. 

39 Nova Group v. Romania, ¶¶239-241; Tokios Tokeles v. Ukraine, Order No. 3, ¶8; Schreuer, p. 776; 
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rights may be considered urgent by definition40, since needed while the proceedings 

are pending41, the requesting party has the burden of proving that a measure is urgent 

when it relates to substantive rights42. 

19. In the present case, Respondent failed to demonstrate how its alleged rights could not 

await the final award. While the oral hearings of these proceedings will take place on 

November 201943, the beginning of the execution of the bond issuance plan and the 

decision on the World Expo 2030’s host will only happen in December 201944 and 

January 202545, respectively.  

20. Moreover, since the isolated civil uprising of 15 March 2018, there is no information 

of other violent clashes in Tyrea46, which proves that there is no imminent danger to 

the political situation in the country47. 

21. Hence, as the alleged substantive rights do not require protection before the final 

award, Respondent’s request for provisional measures lacks urgency.  

1.3.2. The measures requested by Respondent are not necessary. 

22. Article 47 ICSID does not specify the threshold to determine which circumstances 

require the recommendation of provisional measures48. As that provision is similar 

to Article 41 of the ICJ Statute49, tribunals have followed the guidance of ICJ practice 

to interpret it50. In that sense, in order to fulfill the necessity requirement, the 

requesting party must prove51 there is risk of irreparable harm52. 

23. In Pulp Mills, Uruguay requested provisional measures before the ICJ, demanding 

that Argentina refrained from instigating its population to block roads between both 

 
40 Quiborax v. Bolivia, Provisional Measures ¶153; Nova Group v. Romania, ¶241. 

41 Quiborax v. Bolivia, Provisional Measures ¶153. 

42 Nova Group v. Romania, ¶24.  

43 PO1, lines 1320-1321.  

44 Request for Provisional Measures, lines 1198-1199.  

45 Request for Provisional Measures, lines 1183-1184.  

46 PO2, lines 1930-1934.  

47 Request for Provisional Measures, lines 1203-1205.  

48 Schreuer, p.775.  

49 Tokios Tokeles v. Ukraine, Order No. 3, ¶8; Occidental v. Ecuador, ¶59; Plama v. Bulgaria, ¶38. 

50 Aegean Sea, ¶32; Passage Through The Great Belt Passage Case, ¶16; Pulp Mills, ¶50.  

51 Schreuer, p.776; Maffezini v. Spain, ¶10. 

52 Schreuer, p.776; Occidental v. Ecuador, ¶59; Plama v. Bulgaria, ¶38; Bernhard Von Pezold v. Zimbabwe, 

¶55; Paushok v. Mongolia, ¶39.  
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countries, as this could aggravate their dispute and harm its economy53. However, 

the ICJ understood that Uruguay’s mere allegations of future and hypothetical risk 

did not justify provisional measures54. 

24. In the case at hand, Respondent’s alleged risk is also future and hypothetical. 

Respondent asks the Claimants to refrain from instigating a media propaganda, 

which, in its view, could aggravate the dispute and harm its attempt to develop an 

extrovert economy. However, there is not a single element to prove this allegation. 

On the contrary, the complaints towards Respondent’s democracy were raised by its 

own population55, long before the publications on the media that are attributed to the 

Claimants media campaign56. 

25. Therefore, Respondent failed to prove that the measures requested are necessary in 

order to protect its alleged rights.  

26. IN CONCLUSION, Respondent’s request for provisional measures should be 

rejected, since Claimants have not threatened any procedural or substantive rights. 

Furthermore, the request lacks urgency and necessity, which reinforces the dismissal 

of Respondent’s claims.  

2. RESPONDENT’S DENUNCIATION OF THE ICSID 

CONVENTION DOES NOT DEPRIVE THIS TRIBUNAL OF 

JURISDICTION. 

27. First, none of the BITs has been denounced [2.1]. Second, denunciation only takes 

effect after a six-month notice period [2.2]. Third, Claimants do not have an 

alternative remedy to settle the dispute [2.3]. 

2.1. The offer to arbitrate contained in the BITs remains effective. 

28. Respondent seeks, by its interpretation of Article 72 ICSID, to revoke unilaterally a 

provision from the BITs by withdrawing its offer to arbitrate under ICSID Rules 

effective immediately. However, the BITs remain in force since Respondent has not 

denounced them57. Also, even if the BITs had been terminated, Article 13(3) 

 
53 Pulp Mills, ¶34.  

54 Pulp Mills, ¶41, ¶50.  

55 PO2, lines 1930-1935.  

56 Request for Provisional Measures, lines 1138-1155.  

57 BITs, Article 13(2); PO2, lines 1959-1961. 
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determines that the treaty would continue to be effective for investments made before 

the termination of the BIT for a period of 15 years58, in order to preserve several 

rights from the termination, such as “the right to bring arbitration under the terms of 

the dispute resolution provision”59. 

29. Furthermore, Article 9 BITs provides that disputes shall be settled under ICSID 

Rules60. Nevertheless, since it does not predict the effects the denunciation might 

have on this provision, it is necessary to resort to a complementary method of 

interpretation61. If a State consents to ICSID jurisdiction in an agreement with the 

investor, denouncing the Convention “would not relieve it from its obligation to go 

to arbitration if a dispute arose”62.   

30. Respondent may argue that only investor-State agreements would bind the State after 

the denunciation. However, BITs were not vastly used as they are nowadays63, which 

explains why investor-State agreement were used as reference in the ICSID 

Preparatory Works and not BITs. 

31. Also, Mr. Söderlund concluded, in its separate opinion on Blue Bank v. Venezuela, 

that the offer to arbitrate will be available until the BIT is terminated64, since it is a 

stronger instrument than a mere general statement65. Thus, this Tribunal should apply 

to BITs the same understanding applicable to investor-State agreements. 

32. Moreover, the purpose of a BIT is to offer a neutral arbitration space for investors to 

settle their disputes with a Contracting State66. To maintain legal certainty, the offer 

to arbitrate under ICSID on a BIT cannot be withdrawn or revoked by different means 

than the one predicted by the parties67, that is, provided in the Treaty68, nor can the 

denunciation of the Convention have immediate effects69. 

 
58 BITs, Article 13(3). 

59 Rodner and Estévez, p. 448. 

60 BITs, Art. 9. 

61 VCLT, Art. 32; Churchill Mining v. Indonesia, ¶153. 

62 ICSID Draft, p. 1009, ¶54. 

63 Schreuer-2, p. 357; Blue Bank v. Venezuela, ¶21.  

64 Blue Bank v. Venezuela, Separate Opinion, ¶45. 

65 Blue Bank v. Venezuela, Separate Opinion, ¶43. 

66  Rodner and Estévez, p. 437. 

67 Murphy v. Ecuador, ¶80. 

68  Murphy v. Ecuador, ¶86; VCLT, Articles 39 and 54. 

69  Murphy v. Ecuador, ¶87. 
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33. Therefore, Respondent’s offers to arbitrate under ICSID Rules in Article 9 BITs 

remain effective and can be accepted by Claimants while the BITs have not been 

terminated.  

2.2. The denunciation takes effect after a six-month notice period. 

34. First, Article 71 ICSID establishes a six-month period for the denunciation to become 

effective [2.2.1]. Second, Article 72 ICSID cannot be interpreted apart from Article 

71 ICSID [2.2.2]. 

2.2.1. Article 71 ICSID establishes a six-month period for the denunciation to 

become effective. 

35. Respondent has argued that the denunciation, dated of 5-January-2018, is effective 

immediately. However, Article 71 ICSID sets a six-month period for denunciations 

to take effect. As stated in Venoklim v. Venezuela, this period is needed to guarantee 

investors’ expectations to litigate under ICSID, since they cannot predict if and when 

a denunciation may occur70.  

36. In Favianca v. Venezuela, the tribunal held that ICSID denunciation has immediate 

effects. It reasoned that denouncing an international treaty requires a long legislative 

debate, which makes the denunciation known to the public prior to notice71. 

However, in the present case, Tyrea did not make a widely-spread discussion about 

exiting the Convention, since the decision was made public the day the Notice was 

sent to the depositary72. This explains why Claimants were caught of guard by the 

denunciation. Considering the underlying assumption of Favianca as to the publicity 

of the decision-making process that leads to the notice of denunciation, the decision 

is inapplicable to this dispute.  

37. Also, the determinant date to establish if the consent was perfected before the 

denunciation takes its effects is the date of the filing of the Request73, not the date of 

the Registration, as Respondent may argue. A different understanding would be 

extremely prejudicial for Claimants, since they cannot control the Secretariat’s acts74.  

 
70 Venoklim v. Venezuela, ¶63. 

71 Favianca v. Venezuela, ¶290. 

72 PO2, lines 1941-1944. 

73 Venoklim v. Venezuela, ¶77; ICSID, Art. 71. 

74 Venoklim v. Venezuela, ¶¶63,78. 
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38. In sum, the offer contained in Article 9 BIT75 must subsist during the six-month 

period after the denunciation76, until 6-July-201877. Therefore, since Claimants filed 

their Request for Arbitration on 29-June-201878, this Tribunal has jurisdiction to 

decide this case. 

2.2.2. Article 72 ICSID cannot be interpreted apart from Article 71 ICSID. 

39. Respondent’s interpretation of Article 72 violates Article 71’s ordinary meaning79 

and deprives it from its effet utile80. In ICSID’s context, the Report of the Convention 

explains that adherence to the Convention creates an expectation for investors that 

Contracting States will be more likely to accept ICSID jurisdiction over investment 

disputes81. Due to that, the effects of the denunciation should not be taken 

immediately, in order to protect Claimants’ legitimate expectations to settle their 

investment disputes under ICSID82.  

40. Furthermore, Article 72 ICSID cannot be interpreted apart from Article 71 ICSID. 

The consent mentioned in Article 72 refers to the offer to arbitrate made by a 

Contracting State prior to the denunciation83. Said offer can be accepted by the 

investor during the six-month period enunciated in Article 71, in order to maintain 

the legal certainty of both parties84. Therefore, the consent given by Respondent has 

subsisted while the denunciation had not become effective, that is, until the end of 

the six-month period. 

2.3. Claimants do not have an alternative remedy to settle the dispute. 

41. In the event this Tribunal finds it lacks jurisdiction, Claimants will be deprived from 

their right to access justice, for Article 9(1) BITs establishes no other alternative for 

 
75 BITs, Art. 9.  

76 ICSID, Art. 71.  

77 Blue Bank v. Venezuela, ¶107. 

78 Notice of Registration, line 523. 

79 VCLT, Article 31. 

80 Blue Bank v. Venezuela, ¶119. 

81 ICSID Report, ¶31. 

82 Venoklim v. Venezuela, ¶63. 

83 Venoklim v. Venezuela, ¶¶65-67. 

84 Venoklim v. Venezuela, ¶¶65-67. 
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dispute settlement than ICSID Arbitration85. Therefore, the Contracting Parties are 

bound to the Centre’s jurisdiction86.  

42. Respondent may argue that, in the absence of ICSID jurisdiction, Claimants could 

pursue its rights in Tyrean national courts. However, as the Contracting Parties chose 

exclusively for ICSID arbitration87, Claimants are “entitled to the protections of 

international law”88. Therefore, Tyrea’s government cannot use its right to denounce 

ICSID as means to avoid international jurisdiction, for that would constitute denial 

of justice89.  

43. In addition, ICSID Convention establishes that whenever the parties involved in an 

investment related dispute have “not reserve[d] the right to [...] recourse to other 

remedies or require the prior exhaustion of other remedies”90, it is because they 

intended to settle the dispute by arbitration91. The Convention also recognizes that, 

although “disputes would usually be subject to national legal processes, international 

methods of settlement may be appropriate in certain cases”92.  

44. ICSID arbitration provides parties the right to appoint arbitrators, guaranteeing not 

only their independence and impartiality, but also their expertise in international 

investment law93. Besides, as a widely recognized organization, ICSID offers more 

efficiency to the decision given for the case94.  

45. Therefore, if this Tribunal understands that it lacks jurisdiction, it will deny 

Claimants’ right to seek justice by setting aside parties’ intention to settle the dispute 

under ICSID.  

46. IN CONCLUSION, Respondent’s ICSID denunciation does not affect this Tribunal’s 

jurisdiction, for the BITs remain in force and as Claimants’ request was filed within 

 
85 BITs, Article 9. 

86 VCLT, Article 26; Gabčíkovo-Nagymaros Project, ¶¶78-79; Shaw, pp. 684-686. 

87 BITs, Article 9. 

88 Paulsson, p. 60. 

89 Gabčíkovo-Nagymaros Project, ¶¶78-79. 

90 ICSID Report, ¶32. 

91 VCLT, Article 26; Gabčíkovo-Nagymaros Project, ¶¶78-79; Shaw, pp. 684-686. 

92 ICSID, Preamble. 

93 Schreuer-3, ¶6. 

94 Schreuer-3, ¶7. 
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the 6-month period of Article 71 ICSID. Finally, ICSID arbitration is the only means 

for Claimants’ access to justice. 

3.  THIS TRIBUNAL HAS JURISDICTION OVER MULTI -PARTY 

PROCEEDINGS. 

47. First, multi-party proceedings do not require qualified consent by the State [3.1]. 

Second, third-party funding does not affect this Tribunal’s jurisdiction [3.2] 

3.1. Multi-party proceedings do not require qualified consent by Respondent. 

48. First, Respondent made an open offer to arbitrate [3.1.1]. Second, caselaw on 

consolidation of claims does not apply in the present case [3.1.2]. Third, multi-party 

ICSID arbitrations have been commonly accepted by arbitral practice [3.1.3]. 

3.1.1. Respondent made an open offer to arbitrate. 

49. This Tribunal has jurisdiction over multi-party proceedings because Respondent 

made open offers to arbitrate, expressing its consent concerning all investment 

related disputes between the investor and the State95. Article 9 BITs presents such 

content and does not provide further restrictions, especially to multi-party claims96. 

Therefore, Respondent consented to this arbitration. 

50. As the tribunal in Guaracachi v. Bolivia stated, respondent could not impose a 

limitation to submission to arbitration that is not contained in the UK-Bolivia BIT or 

in the US-Bolivia BIT97. The text of the BITs does not provide for a requirement of 

qualified consent as other treaties do by means of clauses such as fork-in-the-road98 

and waiver of local remedies99. In this case, as well as in Guaracachi v. Bolivia, all 

claimants consented to arbitration applying the dispute resolution clauses of the two 

treaties, therefore, constituting jurisdiction rationae voluntatis100. 

 
95 Douglas, p.151. 

96 BITs, Article 9. 

97 Guaracachi v. Bolivia, ¶¶334-337. 

98 ECT, Art. 26(2)(3), Appendix 3; Chile Model BIT, Art. 8(3); UNCTAD Compendium (Vol.III, 1998); 

Iran Model BIT, Art. 12(3), (Vol.VI, 2002); Peru Model BIT, Art. 8(3); USA Model BIT, Art. 9(3); Austria 

Model BIT, Art. 15. 

99 Douglas, p.152. 

100 Guaracachi v. Bolivia, ¶335. 



   
 

12 

51. For that, arbitral practice has shown that multi-party proceedings are generally 

accepted under ICSID101 and do not entail Respondent’s qualified consent102. 

3.1.2.  Jointly submitted proceedings differ from consolidation of claims. 

52. The present case differs from consolidated proceedings such as Churchill Mining v. 

Indonesia, in which the parties agreed to combine independent claims into the same 

proceedings after each claimant presented its request for arbitration103. Joint requests 

for arbitration by more than one claimant have been accepted by tribunals in 

circumstances of multi-party proceedings104 such as Abaclat v. Argentina, which had 

more than 60,000 claimants105. 

53. The tribunal does not lose jurisdiction when there is more than one claimant, 

assuming that it has jurisdiction over the dispute106. The BITs do not prevent 

Claimants from presenting a joint request for arbitration, despite Claimants’ 

possibility to submit independent proceedings107. Hence, this Tribunal’s analysis 

diverges from cases such as BSG Resources v. Guinea108, in which the parties had to 

provide additional consent to combine procedures that, otherwise, would remain 

separate. Joint requests to arbitrate, therefore, differ from cases of separate 

proceedings that are consolidated at the parties will, for those require separate 

consent109.  

3.1.3. Multi-party ICSID arbitrations have been commonly accepted by 

arbitral practice. 

54. ICSID tribunals have faced the issue of multi-party proceedings since the emergence 

of investor-state arbitrations110. To state that ICSID Arbitrations do not allow multi-

party claims would be incoherent with several cases that arose under this 

circumstance, such as Goetz v. Burundi, Piero Foresti v. South Africa and others111.  

 
101 Ambiente v. Argentina, ¶141; Noble Energy v. Ecuador, ¶206; Piero Foresti v. South Africa; Pac Rim 

v. El Salvador; Perenco v. Ecuador. 

102 Ambiente v. Argentina, ¶¶131-133; Guaracachi v. Bolivia, ¶¶335,343,345.  

103 Churchill Mining v. Indonesia, ¶¶81-82. 

104 Ambiente v. Argentina, ¶¶123-125. 

105 Comission and Moloo. pp.174-176. 

106 Abaclat v. Argentina, ¶490. 

107 Guaracachi v. Bolivia, ¶341. 

108 BSG Resources v. Guinea, ¶1.1. 

109 Comission and Moloo, p. 177. 

110 Comission and Moloo, p. 174. 

111 OKO Pankki v. Estonia (three claimants); Goetz v. Burundi (six claimants); Piero Foresti v. South Africa 

(seven claimants); Bernardusv. Zimbabwe (fourteen claimants); Bayview v. Mexico (forty-six claimants); 
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55. The BITs and ICSID do not provide for additional requirements for multi-parti-

proceedings. However, previous cases have confirmed multi-party claims by stating 

that (i) the disputes are the same and (ii) the treaties are compatible.  

56. The tribunal in Flughafen v. Venezuela rejected Venezuela’s objection based on the 

difference of instruments, because the claims were based on the same acts by the 

State112. This reasoning applies in the present case. Claimants are protected by the 

same rights as investors and have suffered from the same actions of Respondent113. 

Hence, the disputes are the same114. 

57. Also, Tyrea-Kitoa BIT and Tyrea-Novanda BIT’s provisions are virtually the same. 

Claimants submit that equal provisions indicate the BITs are compatible, and the 

difference of preambles does not suggest otherwise. Both BITs’ preambles indicate 

reciprocity on developing investments by investors in the territory of the other 

contracting parties115 and intend to stimulate economic development116. Even if the 

preambles were substantially different, for the sake of argument, interpretation of the 

treaty by its preamble, as object and purpose, cannot overturn the BIT’s equal 

provisions117. For that, Tyrea-Kitoa BIT and Tyrea-Novanda BIT are compatible and 

this Tribunal has jurisdiction over Claimants’ dispute. 

3.2. Third-party funding facilitates access to justice. 

58. Respondent may argue that TPF affects the jurisdiction of the Tribunal because it 

allows frivolous claims to arise118 and that the funder becomes the “real party at 

interest”119. However, TPF does not affect the Tribunal’s jurisdiction [3.2.1] and 

prevents frivolous claims [3.2.2]. 

 
Giovanni Alemanni v. Argentina (seventy-four claimants); Ambiente v. Argentina (ninety claimants); 

Alasdair Ross Anderson v. Costa Rica (137 claimants). 

112 Flughafen Zürich v. Venezuela, ¶310. 

113 Facts, ¶21. 

114 Guaracachi v. Bolivia, ¶338. 

115 Tyrea-Novanda BIT, lines1661-1662; Tyrea-Kitoa BIT, lines 1849-1850. 

116 Tyrea-Novanda BIT, line 1665; Tyrea-Kitoa BIT, line 1852. 

117 Salacuse, p.163; Sinclair, ¶130. 

118 Blackaby and Wilbraham, ¶26.11. 

119 Ambiente v. Argentina, ¶186. 
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3.2.1. TPF does not affect the Tribunal’s jurisdiction. 

59. TPF is a way to ensure that investors are able to bring their claims against the acts of 

the State120. Claimants in multi-party proceedings have relied on TPF to initiate 

arbitration121 and a few faced objections to jurisdiction by the respondents122.  

60. The tribunal in Abaclat v. Argentina denied Argentina’s argument that claimants 

would lose control over their claim and that the funder would become the actual 

interested party in the dispute. In that case, claimants’ agreement with the funder was 

an expression of its will and did not present a vice to ICSID proceedings123. The same 

reasoning is applicable in the present case, for Claimants can dispose of their claims 

as they deem fit in order to pursue arbitration without affecting this Tribunal’s 

jurisdiction124. 

61. The Quasar de Valores v. Russia tribunal also rejected respondent’s objection stating 

that funder’s motives were irrelevant to the dispute and did not affect claimant’s 

entitlement to pursue protection under the investment treaty125. In the present case, 

motive is also irrelevant, especially considering that Claimants were the ones who 

approached funding126 as means to seek arbitration. Hence, TPF does not affect the 

Tribunal’s jurisdiction over the claims once it is effective to generate access to 

justice127. 

3.2.2. TPF prevents frivolous claims. 

62. Respondent might argue that TPF allows for Arbitration to become a market for 

meritless claims128. Article 41(5) ICSID Rules allows the State to seek to dismiss 

claims “manifestly without merit”. Besides the fact that this Tribunal has already 

accepted Claimants’ claims under Article 41(5) ICSID Rules129, funders evaluate 

 
120 Blackaby and Wilbraham, ¶26.10. 

121 Guaracachi v. Bolivia, ¶417; EuroGas v. Slovakia, ¶232; Muhammet Çap v. Turkmenistan, ¶50; Oxus 

Gold v. Uzbekistan, ¶127. 

122 Ambiente v. Argentina; Abaclat v. Argentina; Alemanni v. Argentina; Quasar de Valores v. Russia. 

123 Abaclat v. Argentina, ¶546. 

124 Blackaby and Wilbraham, ¶26.14. 

125 Quasar de Valores v. Russia, ¶¶31-33. 

126 Facts, line 1643. 

127 ICCA-QMUL Draft Report, pp.14–15. 

128 Beisner, pp.8-9. 

129 Decision on Respondent’s Application Under ICSID Arbitration Rule 41(5), line 1435. 
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claims before providing funding to be economically efficient130. Thus, funders’ due 

diligence filter weak claims from arbitration131. 

63. Therefore, TPF does not affect this Tribunal’s jurisdiction, because Claimant’s are 

able to negotiate their claims as they deem fit to access justice and TPF is an indicator 

of a careful evaluation of the claims, preventing unnecessary proceedings. 

64. IN CONCLUSION, this Tribunal has jurisdiction over multi-party proceedings, for 

it is a common practice in investment arbitration and it is not prohibited by the BITs 

and by ICSID. Also, TPF does not take away this Tribunal’s jurisdiction over 

Claimants’ claims.  

4. RESPONDENT HAS BREACHED ARTICLES 6 AND 3 OF BOTH 

BITS. 

65. Respondent may argue that Claimants investments are not susceptible to 

expropriation132. However, arbitral practice has stated that contractual rights are 

subject to expropriation as well as titles of property133.  

66. Claimants’ investments in Tyrea consist on digital platforms that perform advertising 

and service contracts134, thus, fall within the term “investment” for they are titles to 

performance having an economic value135. As the tribunal in Siemens v. Argentina 

stated, if the wording of the BIT includes contractual rights, they are susceptible to 

expropriation136.  

67. Claimants can no longer perform their commercial activities in Tyrea137, rendering 

their investments useless. For that, Respondent has violated Article 6 BITs by 

indirectly expropriating Claimants’ investments without paying the required 

compensation [4.1] and Article 3(1) BITs by breaching the Fair and Equitable 

Treatment standard [4.2]. 

 
130 Blackaby and Wilbraham, ¶¶26.11-26.12. 

131 Sahani. 

132 Response to Request for Arbitration, ¶7. 

133 Dolzer & Schreuer, p.126-127. 

134 Facts, lines 1510-1511, 1518-1519, 1527-1529. 

135 BIT, line 1681. 

136 Siemens v. Argentina, ¶267. 

137 Facts, ¶21. 
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4.1. Respondent violated Article 6 BITs. 

68. The blocking of Claimants’ networks was a measure that violated Articles 6 since it 

disproportionally affected Claimants’ investments [4.1.1]. Moreover, Respondent 

cannot defend its expropriation through the Police Powers Doctrine [4.1.2]. Thus, 

Respondent also failed to compensate Claimants for the expropriation [4.1.3].  

4.1.1. The blocking of Claimants’ networks was disproportionate to further 

the intended public purpose. 

69. Respondent may claim that the blocking of Claimants’ networks constitutes 

legitimate means to further the general welfare by restoring public order. However, 

in order to be proportionate, a regulation allegedly in the public interest cannot 

substantially affect investor’s property rights138.  

70. In Deutsche Bank v. Sri Lanka, the tribunal concluded that “an interference that 

makes any form of exploitation of the property disappear” constitutes a violation of 

the proportionality requirement139. The tribunal considered that both Sri Lanka’s 

regulation and its subsequent enforcement expropriated Deutsche Bank’s investment 

by severely reducing its economic value140. Correspondingly, in CMS v. Argentina, 

the arbitral tribunal only concluded that Argentina’s measures were not 

disproportionate, because the investor did not lose its capacity to conduct day-to-day 

business activities, and the impact was not so severe as to render property rights 

worthless141.  

71. Claimants contend that Respondent’s actions were disproportionate to the public 

interest it aimed to provide, for they substantially [4.1.1.1] and permanently [4.1.1.2] 

deprived Claimants of their investments. 

4.1.1.1. The blocking substantially deprived Claimants of their investments. 

72. A denial of the use and enjoyment of an investment and a depletion of its ability to 

acquire new customers indicate an indirect expropriation142. These measures lead to 

 
138Deutsche Bank v. Sri Lanka, ¶503; Crystallex v. Venezuela, ¶667; Charanne v. Spain, ¶461; Azurix v. 

Argentina, ¶311; Chemtura v. Canada, ¶263; CME v. Czech Republic, ¶¶ 607-608; Philip Morris v. 

Uruguay, ¶306; Continental Casualty v. Argentina, ¶284; Cox, ¶¶7.52-7.67-7.73. Dolzer and Schreuer, 

pp.120,123. 

139 Deutsche Bank v. Sri Lanka, ¶503. 

140 Deutsche Bank v. Sri Lanka, ¶523; Cox, ¶¶7.62-7.70. 

141 CMS v. Argentina, ¶262; Ryan v. Poland, ¶495; Charanne v. Spain, ¶¶464-467. 

142 Philip Morris v. Uruguay, ¶284. 



   
 

17 

a drain on an investment’s economic value, further pointing towards an indirect 

expropriation143. For instance, the tribunal in Quiborax v. Bolivia concluded that a 

substantive deprivation occurred once the revocation of claimant’s concession 

effectively removed their capacity to conduct day-to-day business activities, because 

the concession was the “raison d’être” of the investment144.  

73. Claimants submit that the enforcement of Law 0808-L was expropriatory in nature. 

Similar to Bolivia’s actions in Quiborax v. Bolivia145, it led to an outright ban of 

Claimants’ social networks, denying them the ability to operate in Respondent’s 

territory146. This provoked an inability to acquire new clients, since the platforms are 

inaccessible while the ban withstands147.  

74. Moreover, by blocking Claimants’ networks, Respondent removed their source of 

revenue148, as did respondent in Deutsche Bank v. Sri Lanka149. Thus, a substantial 

cessation of revenue ensued150. Hence, the enforcement of Law 0808-L substantially 

deprived Claimants of their investments, putting a disproportionate burden on 

Claimants in relation to the protection of the alleged public interest, violating Article 

6(a) BITs. 

4.1.1.2. There is no immediate prospect that Claimants will resume their 

operations. 

75. When assessing whether a measure is expropriatory in nature, a tribunal should 

consider its duration151. This entails a contextual approach analyzing the impacts of 

the measure on the investment, for even a temporary deprivation may lead to an 

expropriation152. For instance, the tribunal in CME v. Czech Republic concluded that 

 
143 Pope & Talbot v. Canada, ¶¶96-102; CMS v. Argentina, ¶262; Waste Management v. Mexico, ¶155; 

Tokios Tokelés v. Ukraine, ¶120; Philip Morris v. Uruguay, ¶¶284 – 286; Charanne v. Spain, ¶461; CMS 

v. Argentina, ¶262. 

144 Quiborax v. Bolivia, ¶239. 

145 Quiborax v. Bolivia, ¶239. 

146 Facts, lines 1623-1625. 

147 Claimants’ Exhibit 2, lines 305-315; Facts, lines 1623-1625; Request for Arbitration, lines 169-178. 

148 Facts, lines 1506-1507,1514-1515,1523-1525; Request for Arbitration, lines 169-178. 

149 Deutsche Bank v. Sri Lanka, ¶523. 

150 Claimants’ Exhibit 7, lines 530-540.  

151 Dolzer and Schreuer p.124. 

152 SD Myers v. Canada ¶283; Dolzer and Schreuer p.124. 
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even the lack of an immediate prospect to resume operations characterizes a 

deprivation of an investment153.  

76. In the present case, Law 0808-L provides that blockings can be either temporary or 

permanent154. Nonetheless, the Ordinances blocking Claimants networks do not 

specify whether the measures are temporary, or if they could be reversed155. This 

situation placed Claimants in an unbearable position where it would be unreasonable 

to expect them to continue expending resources in developing bespoke features for a 

complicated language such as Tyrean without the certainty that they would be able 

to resume operations156. Therefore, the blocking is evidently a disproportionate 

measure to ensure Respondent’s goals, violating Article 6(a) BITs. 

4.1.2. Respondent cannot defend its actions through the Police Powers 

Doctrine. 

77. Respondent may claim the blocking of Claimants’ networks falls within the scope of 

its regulatory powers and therefore does not constitute an expropriation. However, 

the Police Powers Doctrine requires Respondent to enact and enforce its regulation 

in a non-discriminatory manner157 [4.1.2.1.], and in accordance with the due process 

of law158 [4.1.2.2]. By blocking Claimants’ networks, Respondent infringed both 

requirements. 

4.1.2.1. The enforcement of Law 0808-L was discriminatory.  

78. Claimants ascertain that Respondent enforced Law 0808-L in a discriminatory 

manner, by not subjecting similar investors to the same compliance requirements. 

For instance, parties operating similar activities receiving different treatment without 

reasonable justification characterizes discrimination159. It is not a question of the 

effects of the measure, but rather of the behavior of the State vis-à-vis investors 

 
153 CME v. Czech Republic, ¶607. 

154 Claimants’ Exhibit 2, lines 305-315. 

155 Claimants’ Exhibit 4, lines 364-415. 

156 Request for Arbitration, lines 164-167; Facts, lines 1530-1531; PO2, lines 1922-1926. 

157 Saluka v. Czech Republic, ¶255; Chemtura v. Canada, ¶266; Philip Morris v. Uruguay, ¶¶295-297, 306; 

Dolzer and Schreuer, p. 120. 

158 Saluka v. Czech Republic, ¶255; Quiborax v. Venezuela, ¶¶202-205; UNCTAD Expropriation, pp.94-

97; Dolzer and Schreuer, pp. 120-123; Cox, ¶¶7.10,7.16,7.19,7.33,7.51. 

159 Saluka v. Czech Republic, ¶¶255-258,313,466; Unglaube v. Costa Rica, ¶¶262, 263; Nykomb v. Latvia, 

¶35; Saluka v. Czech Republic, ¶255-258,313; Quiborax v. Bolivia, ¶247. 
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subject to the same regulation160. Thus, discrimination becomes especially flagrant 

when national investors are not subject to the same regulatory requirements161. 

79. Whereas in Unglaube v. Costa Rica respondent demonstrated that other property 

owners would be subject to the same regulation that expropriated claimants162, 

Respondent failed to do so163. On the contrary, Respondent did not justify the reason 

national networks used by extremists were not blocked but charged with pending 

criminal proceedings in which they could defend themselves164. Moreover, Tyrea 

created an artificial distinction between investors, as did respondent in Saluka v. 

Czech Republic by poorly justifying its refusal to bailout IPB, even though it suffered 

from the same bad loan crisis as did the other three banks that received economic 

aid165.  

80. Hence, by sparing national competitors from the enforcement of Law 0808-L, 

Respondent violated the non-discrimination requirement of the Police Powers 

exception, breaching Article 6(b) of BITs.  

4.1.2.2. Respondent conducted the blocking of Claimants’ networks in 

violation of the due process of law. 

81. Due process encompasses both procedural and substantive obligations166. On the one 

hand, it is not sufficient to have a regulation enacted in accordance with an internal 

legislative procedure167, while on the other, its enforcement must be free of 

arbitrariness168, and the investor must have access to an independent and impartial 

review body169. 

82. In ADC v. Hungary, the tribunal concluded that respondent’s failure to provide a 

reasonable advance notice regarding the alteration of its legislation through a decree, 

 
160 Nykomb v. Latvia, ¶36; Unglaube v. Costa Rica, ¶263. Parkerings-Compagniet v. Lithuania, ¶368;  

UNCTAD Expropriation, p.34; ADC v. Hungary ¶¶442-443. 

162 Unglaube v. Costa Rica, ¶265. 

163 Facts, line 1624. 

164 Facts, line 1624-1633; PO3, lines 2090-2093. 

165 Saluka v. Czech Republic, ¶¶344-347. 

166 Cox, pp.75-77; UNCTAD Expropriation, p.36.  

167 UNCTAD Expropriation. p.36; Cox, pp.75-77; ADC v. Hungary, ¶435; ELSI v. Italy, ¶128; 

Kardassopoulus v. Georgia, pp. 394-396; OECD Draft. 

168 UNCTAD Expropriation. p.36; Cox, pp.75-77; ADC v. Hungary, ¶435; ELSI v. Italy, ¶128; 

Kardassopoulus v. Georgia, pp. 394-396; OECD Draft. 

169 UNCTAD Expropriation. p.36; Cox, pp.75-77; ADC v. Hungary, ¶435; ELSI v. Italy, ¶128; 

Kardassopoulus v. Georgia, pp. 394-396; OECD Draft. 
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as well as the lack of fair hearings and an unbiased adjudicator to access the dispute 

constituted a violation of the due process of law170. Noticeably, the Cyprus-Hungary 

BIT has an expropriation provision similar to the ones in Article 6 BITs171.   

83. In the present case, a clear violation of due process occurred. Tyrea’s government 

unilaterally decided to alter the Media Law, substantially changing the legislative 

background by imposing new restrictions through Law 0808-L, without carrying out 

any public hearings. Moreover, Claimants were only capable of procuring a hearing 

with the telecommunications minister after the enforcement of the regulation was 

well underway172. What is more, Claimants were not given the capacity to have their 

case heard in reasonable time by an independent adjudicator173. This is because 

Respondent unilaterally and arbitrarily reduced the already tight deadline without any 

forewarning or previous consultation on the feasibility of the endeavor174.  

84. On the other hand, compliance with the due process of law also requires States to 

behave in a predictable, non-arbitrary manner175. Any measure that “shocks a sense 

of judicial propriety” is arbitrary176. Not only did Respondent arbitrarily alter the 

deadline for compliance, but also the Ordinances do not establish the duration of the 

blocking177. Claimants are thus left in the dark not knowing if they should continue 

expending resources in developing tailored features for a market they are not certain 

to be allowed into178.  

85. Henceforth, by failing to provide Claimants means to appeal from the enforcement 

of the blocking and the changing of the deadline, as well as by arbitrarily reducing it, 

Respondent violated the due process of law. This impeaches the application of the 

Police Powers Doctrine, constituting a breach of Article 6(a) BITs.  

 
170 ADC v. Hungary, ¶¶219, 435–436; Kardassopoulus v. Georgia, ¶¶394–397. 

171 Cyprus-Hungary BIT, Article 4. 

172 Facts, lines 1594-1595. 

173 Facts, lines 1599-1604; Claimants’ Exhibit 3. 

174 Claimants’ Exhibit 3. 

175 UNCTAD Expropriation, p.36; ELSI v. Italy, p.128; El Paso Energy International Co. v. Argentine 

Republic, ¶319; Noble Ventures v. Romania, ¶176; Genin v. Estonia, ¶371. 

176 UNCTAD Expropriation, ¶36; ELSI v. Italy, p.128; El Paso Energy International Co. v. Argentine 

Republic, ¶319; Noble Ventures v. Romania, ¶319; Noble Ventures v. Romania, ¶176; Genin v. Estonia, 

¶371. 

177 Claimants’ Exhibit 4. 

178 Request for Arbitration, lines 164-167; Facts, lines 1530-1531; PO2, lines 1922-1926. 
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4.1.3. Compensation is required. 

86. Respondent may not claim that the Police Powers Doctrine dismisses its obligation 

to compensate investors pursuant Article 6 BITs. In ADC v. Hungary, the tribunal 

concluded that the exercise of a State’s regulatory power is not without checks, being 

limited by the investment protection obligations enshrined in the applicable bilateral 

investment treaty179. 

87. Moreover, it is now commonly stablished in arbitral practice that when a treaty 

cumulatively requires several conditions for a lawful expropriation, a failure of any 

of them entails a breach of the entire provision180. Similar to Article VII of the 

Canada-Venezuela BIT181, Article 6 BITs establishes conditions that must be 

followed pursuant to a lawful expropriation182. Among them is the requirement of 

prompt, adequate and effective compensation, as was the case in Crystallex v. 

Venezuela183. Thus, by violating Article 6(c) BITs, Respondent unlawfully 

expropriated Claimants’ investments. 

4.2. Respondent breached Article 3(1) BITs. 

88. Respondent’s acts have also violated Article 3(1) BITs, which provides for FET, for 

Respondent has frustrated Claimants’ legitimate expectations [4.2.1] and has acted 

in an arbitrary and discriminatory manner [4.2.2].  

4.2.1. Respondent frustrated Claimants’ legitimate expectations. 

89. Respondent breached the FET standard by frustrating Claimants’ legitimate 

expectations, which were based on Respondent’s legal framework at the time of the 

investment and on undertakings explicitly or implicitly made by Respondent184. 

Since Tecmed v. Mexico, a case concerning the withdrawal of the investor’s license 

to operate a hazardous waste landfill, arbitral practice states that the FET standard 

protects the investor’s legitimate expectations185. In the present dispute, Claimants’ 

 
179 ADC v. Hungary, ¶¶423-424; Dolzer and Schreuer, ¶¶122,123.  

180 Crystallex v. Venezuela, ¶716; Bernardus v. Zimbabwe, ¶98; Saluka v. Czech Republic, ¶266; 

Kardassopoulus v. Georgia, ¶390; Vivendi II, ¶7.5.21; Vecchi v. Egypt, ¶428; Unglaube v. Costa Rica, 

¶305; Gemplus v. Mexico, ¶8-25. 

181 Canada-Venezuela BIT, Article VII. 

182 BITs, Article 6. 

183 Canada-Venezuela BIT, Article VII; Crystallex v. Venezuela, ¶¶716-717. 

184 Dolzer and Schreuer, p.145; National Grid v. Argentina, ¶113; BG v. Argentina, ¶307; Sempra v. 

Argentina, ¶148, 158; LG&E v. Argentina, ¶133; CMS v Argentina, ¶¶275,281. 

185 Glencore v. Colombia, ¶1367; Tecmed v. Mexico, ¶154; MTD v Chile, ¶114; Saluka v. Czech Republic, 

¶302; Waste Management v. Mexico, ¶98; CME v. Czech Republic, ¶155; National Grid v. Argentina, 
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legitimate expectations were frustrated since Respondent had made specific 

assurances on stimulating the investments [4.4.1.1] and has drastically changed the 

legal framework considered by Claimants on the implementation of the investments 

[4.4.1.2]. 

4.2.1.1. Respondent’s specific assurances were decisive for Claimants’ 

investments. 

90. Respondent has taken measures in contradiction with its previous actions in which 

Claimants relied on to make their investments, that is, specific assurances that created 

legitimate expectations186. Specific assurances come from explicit or implied187 

commitments represented by the respondent188, thus, binding the State189.  

91. After the publication of the Media Law, the spokesperson of the Tyrean parliament 

affirmed that the Media Law would be ground for a “fruitful collaboration with” 

FriendsLook, Whistler and SpeakUp190. Respondent has also sponsored an 

international conference where the government representative stated “with absolute 

certainty that a new internet era has begun for Tyrea” and that Respondent would 

do its “best to facilitate the establishment and use of new internet possibilities for the 

people of Tyrea”191. Respondent’s authorities’ specific representations created 

legitimate expectations for Claimants192, inducing the investment in Respondent’s 

territory193.  

92. In addition, the 60-day deadline194 for compliance with the new regulation also 

represented a legitimate expectation for Claimants’ updates. The unpredictable 

reduction of the term to 45 days195 was a contradictory measure with its previous 

specific assurances, breaching FET. In this sense, the MTD v. Chile tribunal stated 

 
¶173; Parkerings v. Lithuania, ¶330; Siemens v. Argentina, ¶298; LG&E v. Argentina, ¶127; Azurix v. 

Argentina, ¶371; Eureko B.V. v. Poland, ¶235; CMS v. Argentina, ¶274; Electrabel v. Hungary, ¶7.75. 

186 Glencore v. Colombia, ¶1374; BG v. Argentina, ¶307. 

187 Dolzer and Schreuer, p.145; Parkerings v. Lithuania, ¶331. 

188 Schreuer and Kriebaum, p.274. 

189 Glencore v. Colombia, ¶¶1309-1310. 

190 Facts, line 1479. 

191 Facts, lines 1488-1489. 

192 SPP v. Egypt, ¶¶82-83; Parkerings v. Lithuania, ¶331; Metalclad v. Mexico, ¶89; Schreuer and 

Kriebaum, p.274. 

193 Sempra v. Argentina, ¶298. 

194 Facts, lines 1572-1574. 

195 Facts, lines 1600-1603. 
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that the respondent was obliged to act coherently and to apply policies consistently196. 

In the present case, Respondent acted incoherently with its previous actions by 

unpredictably changing the due date for compliance with Law 0808-L and by 

blocking Claimants’ platforms. Thus, it frustrated Claimants legitimate 

expectations197.  

4.2.1.2. Claimants considered the legal framework at the time of the 

investments. 

93. Claimants submit that the drastic change in the regulatory framework frustrated their 

expectations. As stated in CMS v Argentina, “a stable legal and business environment 

is an essential element of fair and equitable treatment”198, a circumstance also stated 

in Glencore v. Colombia, LG&E v. Argentina and in Eron v. Argentina199. Hence, 

Respondent should provide a stable legal regime for investments200. 

94. In the present case, in September 2013, only two years before Claimants started their 

investment, the Media Law entered into force, liberalizing the internet201, without 

establishing any specific regulation for the social network market202. With the 

tremendous success of Claimants’ platforms, Respondent then drastically changed 

the legal framework of the digital media market. Law 0808-L imposed the 

implementation of algorithms for filtering posts203 and the Decree No. 0599/201-D 

reduced the deadline for compliance with it, in the course of the term already 

established by the Promulgation Decree204. This sequence of facts is summarized 

below: 

 
196 MTD v. Chile, ¶¶163-167. 

197 BG v. Argentina, ¶307. 

198 CMS v. Argentina, ¶274. 

199 Glencore v. Colombia, ¶1310; LG&E v. Argentina, ¶125; Enron v. Argentina, ¶132. 

200 Tecmed v. Mexico, ¶154; National Grid v. Argentina, ¶¶168-170; LG&E v. Argentina, ¶¶124-125; 

Enron v. Argentina, ¶¶260-262; Dolzer and Schreuer, p.146; Feldman v. Mexico, ¶128; LG&E v. 

Argentina, ¶130; BG v. Argentina; ¶¶297-298; Duke Energy v. Ecuador, ¶¶340,365; Bayindir v. Pakistan, 

¶¶190-191. 

201 Facts, line 1471. 

202 Facts, lines 1471-1472. 

203 Facts, lines 1567-1568. 

204 Facts, line 1602. 
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95. Respondent’s new regulation created a different investment environment. First, 

Respondent imposed a new legal framework through Law 0808-L, in contradiction 

with its previous assurances of Tyrea as an open and liberal market for this kind of 

investment205. Second, it has unpredictably changed the time for compliance with the 

new regulation206 and, third, it has unreasonably blocked Claimants’ social media 

platforms207, despite their compliance with the new deadline208.  

96. Respondent may contend that it has legislative power to regulate and that Claimants 

could not expect that the legal framework would remain frozen in time. However, 

Respondent’s power to regulate is not unlimited209 and does not exempt the State 

from acting and regulating in a coherent manner210. Respondent failed to provide 

stability by drastically changing the regulatory framework at least three times, 

compared to the one available at the time of the investment. Thus, Claimants do not 

contend that any change in the legal framework breaches FET, but that the ones taken 

by Respondent do, for they contradict Respondent’s prior express assurances.  

 
205 Facts, lines 1487-1489, 1566-1574. 

206 Facts, line 1602. 

207 Facts, line 1621. 

208 Facts, lines 1604-1605, 1614. 

209 ADC v. Hungary, ¶432. 

210 MTD v. Chile, ¶165. 

10-Sep-2013 Law n. 1125-L.

Dec-2014 Conference A New Web Era in Tyrea.

Jan-2015 FriendsLook launch in Tyrea.

Summer 2015 Whistler and SpreakUp launch in Tyrea.

12-Jan-2018 Law n. 0808-L.

11-Feb-2018 Deadline reduction from 60 days to 45 days for compliance.

28-Feb-2018 Respondent blocked FriendsLook platform.

01-Mar-2018 Respondent blocked Whistler platform.

02-Mar-2018 Respondent blocked SpeakUp platform.

13-Mar-2018 End of the 60-day deadline first established by the Promulgation Degree.
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4.2.2. Respondent’s measures were arbitrary and discriminatory.  

97. Article 3(1) BITs expressly provides for the non-impairing of the investment in a 

discriminatory or unreasonable manner. Furthermore, FET encompasses the 

protection against arbitrary and discriminatory actions211.  

98. Arbitrariness and discrimination are often considered as one standard, as actions in 

violation of FET usually incur in both212. Moreover, the terms arbitrary and 

unreasonable have substantially the same meaning213. Arbitrary measures are those 

based on “prejudice or preference rather than on reason”214. Discrimination occurs 

when there is differential treatment for people in like circumstances without a 

reasonable distinction215.  

99. Respondent incurred in discriminatory treatment by deciding not to block Claimants’ 

national competitors. This differential treatment cannot be justified, since Claimants 

and the local social networks were in like circumstances216. Considering the relevant 

facts, Wink and TruthSeeker were from the same economic sector, were being used 

for the same purpose by radicals and thus, could cause the same impact217.  

100. In the present dispute, Claimants were discriminated before Wink and TruthSeeker, 

because Respondent only blocked foreign platforms218, despite radicals also using 

local social media networks219. Apart from Wink having a broad reach over 

Respondent’s population220, its platform hindered their algorithm’s efficiency, 

making it incapable of filtering hate speech221. In addition, there is no notice of 

TruthSeeker ever implementing an algorithm. Claimants’ algorithms, by their part, 

were somewhat efficient222, thus, Respondent applied a lower standard of compliance 

 
211 Salacuse, p.260; Lemire v. Ukraine, ¶259. 

212 Salacuse, p.263. 

213 Glencore v. Colombia, ¶1446; National Grid v. Argentina, ¶19; Plama v. Bulgaria, Award, ¶184; 

Siemens v. Argentina, ¶319. 

214 Occidental v. Ecuardor, Award, ¶162; Glencore v. Colombia, ¶1450; Lauder v. Czech Republic, ¶221.  

215 Kriebaum, pp.13-15. 

216 Moloo and Jacinto, pp.560-562. 

217 Pope & Talbot v. Canada, ¶¶73-75. 

218 Facts, line 1626. 

219 Facts, lines 1554-1560. 

220 Facts, lines 1554-1555. 

221 Facts, lines 1628-1630. 

222 Facts, lines 1604-1605. 
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to national companies. These practices demonstrate that the discriminatory effect of 

Respondent’s measures was based on preference223. 

101. IN CONCLUSION, Respondent has breached Articles 6, for it expropriated 

Claimants’ investments and breached Article 3(1) BITs since it has failed to provide 

FET by drastically changing the regulatory framework and blocking Claimants’ 

social media platforms.  

5. DCF IS THE APPROPRIATE VALUATION METHOD.  

102. DCF is the only appropriate method to quantify Claimants’ damages. First, cost-

value approach is not applicable in the present case, for it disregards Article 6(c) 

BITs and the full reparation standard [5.1]. Second, Claimants were going concerns 

with proven records of profitability [5.2]. Third, even if they were not going 

concerns, DCF is applicable when there is likeability of future profits [5.3]. Fourth, 

DCF can be applied to calculate loss of profits, including the lost opportunity of an 

expansion project to Tyrea’s neighbour countries [5.4].  

5.1. The cost-based valuation is not in accordance with Article 6(C) BITs and 

the full reparation standard. 

103. The cost-based valuation that Respondent proposes224 only considers proven 

expenditures, placing the investor in the position it would be as if the investment had 

never been made225. However, the genuine value of the investment provided by the 

BITs requires the compensation to be just, which represents the market value of the 

investments226. Therefore, cost-based valuation is inadequate, for it does not 

represent the genuine value of the investment that Article 6(c) BITs imposes.  

104. As held in Rusoro Mining v. Venezuela, the genuine value of the investment is the 

Fair Market Value (FMV)227, that is, the price a willing buyer would pay for the 

company228. DCF is the most common method to estimate said FMV229. 

 
223 Facts, lines 1632-1633. 

224 Respondent’s Exhibit 4, lines 1052-1056.  

225 Kantor, p.10. 

226 McLachlan, Shore and Weiniger, ¶9.49; The 1961; Harvard Draft Convention, Article 10(b)(c); OECD 

Draft, Article 3. 

227 Rusoro Mining v. Venezuela, ¶647. 

228 Starrett Housing v. Iran, ¶18. 

229 Dolzer and Schreuer, p.297. 
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105. In addition, the standard of full reparation established in Chorzów Factory demands 

the company to be re-established to the position it would have been if not for the 

wrongful act230 – a reasoning continuously used in arbitral practice231. The 

appropriate method to fulfil said standard is to calculate the expropriated 

investment’s FMV232. Thus, cost-based valuation does not meet the full reparation 

standard233. 

106. Respondent’s proposed valuation method excludes Claimants’ lost profits and 

Claimants’ “value of goodwill”234. In order to fulfil the full reparation standard, lost 

profits235, reputation and similar intangibles236 should also be compensated. That is 

possible since the award of damages is not limited to the value of the investment at 

the moment of expropriation237. Hence, the cost-based valuation method is incapable 

of fully repairing the damages Claimants have suffered.  

107. In sum, only DCF could demonstrate the position Claimants would have been if not 

for the wrongful act. 

5.2. Claimants were going concerns with proven records of profitability. 

108. Going concern, according to the often-used World Bank definition238, is a company 

operating for a sufficient period of time to have enough data to predict future 

income239. At least two full years is enough time to become a going concern if the 

company proves to operate a profitable business with return prospects240.  

109. Claimants already had an established and foreseeable market in Tyrea, considering 

they operated for approximately three years and became the most commonly used 

 
230 Chorzów Factory, p.47. 

231 Quiborax v. Bolivia, ¶326; Gold Reserve v. Venezuela, ¶681; Arif v. Moldova, ¶559; Unglaube v. Costa 

Rica, ¶307; El Paso v. Argentina, ¶700; Impregilo v. Argentina, ¶361; Lemire v. Ukraine, ¶149; Duke 

Energy v. Ecuador, ¶476; Rumeli  v. Kazakhstan, ¶792; Saipem v. Bangladesh, ¶201; Sempra v. Argentina, 

¶400; ADC v. Hungary, ¶¶484-485; SD Myers v. Canada, ¶311; CMS v. Argentina, ¶400; Petrobart v. 

Kyrgyzstan, pp.77-78; Amoco v. Iran, ¶¶191-194; MTD v. Chile, ¶238; Bernardus v. Zimbabwe, ¶¶120-

121. 

232 Abdala and Spiller, p.106; WB Guidelines, Section IV(3). 

233 Chorzów Factory, p.47. 

234 Kantor, p.10. 

235 Dolzer and Schreuer, pp.294-295. 

236 Kantor, p.10. 

237 Abdala and Spiller, p.106 

238 Quiborax v. Bolivia, ¶¶331,344; Rumeli v. Kazakhstan, ¶730; Caratube v. Kazakhstan, ¶1094; CME v. 

Czech Republic, ¶161; Gemplus v. Mexico, ¶12-13; Al-Bahloul v. Tajikistan, ¶71; Masdar v. Spain, ¶581. 

239 WB Guidelines, Section IV(6). 

240 Quiborax v. Bolivia, ¶347.  
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and influential social medias in the country241. The companies proved to be profitable 

and to be growing, since, by a comparison between 2016 and 2017, (i) Friendslook 

doubled its profits242; (ii) Whistler triplicated its profits243; and (iii) SpeakUp almost 

triplicated its profits244. Mr. Alonzo’s expert report also states that the year of 2018 

would have been another growing profit year for Claimants245. Thus, Claimants were 

going concerns. 

110. Respondent may argue that Claimants have not reached the number of operation 

years to become going concerns, however this requirement is improper. Google Inc., 

a tech company with the same source of revenue as Claimants, would not be 

considered a going concern until 2005 if the test of “recent history of profitability” 

were applied, even though its stock capitalization was over USD 50 billion in 2004246. 

Moreover, accounting associations, regulatory authorities and valuation experts 

around the world do not require a track record of profitability to name a company a 

going concern247.  

111. The certainty of Claimants’ capacity to generate revenue for one more year of activity 

has been proved, and it does not depend on a longer track record of profitability, 

henceforth DCF is applicable.  

5.3. Even if Claimants were not going concerns, DCF would still be applicable. 

112. In case this Tribunal finds that Claimants were not going concerns, which Claimants 

assume only for the sake of argument, DCF can also be applied in “the absence of a 

genuine going concern” provided it demonstrates the probability of future lost 

profits248.  

113. For that, it is not mandatory to present a profitability track record in order to 

demonstrate their likeability to have lost profits249. In Vivendi II, it was recognized 

that, in “the absence of a genuine going concern”, DCF may be applied if the 

 
241 Respondent’s Exhibit 2, p.28. 

242 Claimants’ Exhibit 7, lines 545-550. 

243 Claimants’ Exhibit 7, lines 545-550. 

244 Claimants’ Exhibit 7, lines 545-550. 

245 Claimants’ Exhibit 7, lines 545-550. 

246 Kantor, p.31. 

247 Kantor, pp.29-32; IAS 1, ¶3(2). 

248 Vivendi II, ¶8.3.4. 

249 Vivendi II, ¶¶8.3.4, 8.3.8. 
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enterprise has had success in similar projects250. The tribunal in that case denied the 

application of DCF because Vivendi failed to demonstrate that the investment would 

have been profitable251. 

114. Claimants were expecting to increase their profitability and had enough data to 

predict future cash flow252. DCF can be applied if the companies demonstrate lost 

profits probability in the circumstances of their case253, thus, it would be applicable 

in the present case even if Claimants were not considered going concerns. 

115. Respondent may argue Claimants’ business is not as predictable as an enterprise that 

explores commodities. However, around 60% of social media companies’ valuation 

reports use DCF, because it yields a more conservative prediction compared to the 

multiples approach254. In addition, the prediction is more speculative when it is a 

long-term projection255. Claimants presented a short-term prediction of one year256, 

which can predict future profits with certainty. Hence, DCF can be applied in the 

present case. 

5.4. DCF can be applied to Claimants’ expansion project. 

116. The blocking of Claimants’ websites caused damages to their image outside Tyrea. 

Such impact was the main reason why Claimants failed to complete their expansion 

projects257. 

117. It is adequate to apply DCF to companies that never started their operations258. In 

Gold Reserve Inc. v. Venezuela, the tribunal applied DCF for a gold mine that never 

operated by replicating the cash flow of a previous operation of an equivalent 

company in order to prove that claimant would be profitable259. Likewise, Claimants 

have standard business records from which to draw a comparison.  

 
250 Vivendi II, ¶8.3.4. 

251 Vivendi II, ¶8.3.5. 

252 Facts, lines 1490-1497,1530-1539; Claimants’ Exhibit 7, line 532. 

253 Vivendi II, ¶¶8.3.4, 8.3.8. 

254 Shemen, p.12. 

255 Kantor, p.21. 

256 Claimant’s Exhibit 7, lines 545-550. 

257 Request for Arbitration, lines 169-180; PO2, lines 1909-1912; PO3, lines 2048-2052. 

258 Gold Reserve v. Venezuela, ¶830. 

259 Gold Reserve v. Venezuela, ¶830. 
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118. Friendslook entered the market of Fitzrobia and showed profits that amounted 25% 

of the revenue260. Whistler and SpeakUp previous expansion projects, for their part, 

have a 10% revenue margin history261. Therefore, DCF can be applied with certainty 

in the present case. Claimants have also previously performed cash flow inside Tyrea, 

a market demographically similar to Alcadia’s and Larnacia’s262.  

119. IN CONCLUSION, DCF is the appropriate valuation method to calculate Claimants 

compensation. For that, Claimants were going concerns and, even if they were not, 

DCF would still apply. Finally, DCF is also befitting to Claimants expansion 

projects. 

  

 
260 PO2, lines 1914-1917. 
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262 Facts, 1460-1461; Request for Arbitration, line 172. 
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PRAYER FOR RELIEF 

120. In light of the above submissions, Claimants respectfully request the Tribunal to 

dismiss Respondent’s Request for Provisional Measures and to declare that:  

121. Claimants’ investments are protected under the BITs because: 

(a) Respondent’s denunciation of the ICSID Convention does not 

interfere with the Centre’s jurisdiction; 

(b) This Tribunal has jurisdiction over multi-party proceedings. 

122. Claimants are entitled to receive compensation in value no less than 69,134,875 USD 

for FriendsLook plc, 26,760,460 USD for Whistler Inc., and 27,094,000 USD for 

SpeakUp Media Inc., with interest as of the date of issuance of the award because: 

(c) Respondent has expropriated Claimants’ investments in violation 

of Article 6 BITs; 

(d) Respondent has breached the FET standard established by Articles 

3(1) BITs;  

123. Finally, that DCF is the appropriate valuation method to calculate Claimants 

compensation. 

 

Respectfully submitted on 16 September 2019 by 

 

Team Krylov 

 

On behalf of FriendsLook plc, Whistler Inc. and SpeakUp Media Inc. 
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