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STATEMENT OF FACTS 

Parties to the dispute 

 

1. The Claimants comprise of three major international social media networks namely 

Friendslook, Whistler and SpeakUp. Friendslook was incorporated under the laws 

of Novanda whereas Whistler and SpeakUp were incorporated under the laws of 

Kitoa. Novanda acceded to the ICSID Convention in January 2015 whereas Kitoa 

acceded to the same in October 1995. 

 

2. The Respondent is the Republic of Tyrea. On September 10, 2000, Tyrea ratified 

the Bilateral Investment Treaty with Novanda and on May 25, 2001, Tyrea ratified 

the Bilateral Investment Treaty with Kitoa. Respondent acceded to the ICSID 

Convention on December 15, 2000. 

 

Historical Background 

 

3. Tyrea emerged from a civil war in September 2012. In January 2013, the State 

transitioned from a military dictatorship to a democracy.  

 

Origins of the dispute 

 

4. The Respondent has a population of 120 million and on September 10, 2013, they 

passed the new Law on Media and Information No. 1125-L on Media and 

Information with the intention to liberalise the Internet and loosen its control over 

the media and the press. Due to this, Tyrea was regarded by the Claimants as a 

strategic new market. The statements by Tyrean public figures also strengthened the 

Claimants’ belief in fruitful cooperation in the future. 

 

5. In January 2015, Friendslook established their local branches in Tyrea as well as 

launch the Tyrean version of their platform and both Whistler and SpeakUp 

followed suit in June 2015. 
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6. At the end of 2016, sporadic posts began appearing as national extremist groups of 

Tyrea commenced their campaign through social media platforms including local 

platforms such as Wink and Truthseeker. Such online movement had invoked the 

tensions of the two ethnicities of Tyrea; the Minyar and Tatyar. This ethnic violence 

had resulted in hundreds of casualties in Tyrea. 

 

7. On January 5, 2018, the Respondent denounced the ICSID Convention. 

 

8. On January 12, 2018, the Respondent passed the Law Amending the New Media 

Law No. 0808-L which required all social networks to implement safeguards 

allowing identification of users and filter content by introducing an algorithm 

preventing the dissemination of hate speech. The deadline of compliance was 60 

calendar days. 

 

9. On January 28, 2018, the Regional Vice President of SpeakUp, Ms Saraid Parlante 

had a meeting with the Minister of Telecommunications, Information Technology 

and Mass Media of Tyrea, Mr Fredrick Woodlant. They discussed the requirements 

of the new amendment and Mr Woodlant acknowledged the importance of allowing 

sufficient time for algorithm development and testing. 

 

10. On February 11, 2018, the Respondent significantly reduced the deadline of 

compliance to 45 days. 

 

11. On February 28, 2018, it was found that the Claimants complied with the new 

deadline however, the algorithm effected was not perfect due to the complex Tyrean 

language and lack of testing. 

 

12. FriendsLook was swiftly blocked on February 28, 2018. Followed by the blocking 

of Whistler and SpeakUp in the next following days respectively.Arbitration 

 

13. On June 29, 2018, the Claimants jointly filed their Request for Arbitration before 

the International Centre for Settlement of Investment Disputes in accordance with 

the ICSID Convention. 
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14. Pending the determination of the arbitration proceedings, provisional measures were 

sought by the Respondent. 
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SUMMARY OF PLEADINGS 

 

JURISDICTION Firstly, the Tribunal should not grant the provisional measures requested 

by the Respondent as the requirement of urgency is not fulfilled. Secondly, the Tribunal has 

jurisdiction over the present case despite the denunciation of the Respondent from ICSID 

Convention as there is a binding agreement between the parties to submit the dispute under 

ICSID Convention before the denunciation took effect. Thirdly, the Tribunal has the 

jurisdiction over multi-party arbitration as there is sufficient connection between the 

Claimants and consent given in general by the Respondent to submit disputes under ICSID 

Convention is sufficient to cover multi-party arbitration. 

 

MERITS If the Tribunal finds that the jurisdiction and rules on the merits of the case, the 

Claimants submit that firstly, the Respondent has committed unlawful indirect expropriation 

in violation of Art. 6 of the Tyrea-Novanda BIT and Tyrea-Kitoa BIT. This is because the 

Respondent has failed to fulfil all four conditions provided as such measure implemented was 

not carried out for public interest, against due process of law, carried out discriminatorily and 

was not accompanied with payment of just compensation without undue delay. Secondly, the 

Respondent has defeated the Claimants’ legitimate expectations by arbitrarily enacting their 

laws which in turn led to the blocking of the Claimants’ platforms thus depriving the 

Claimants’ investment of any economic value that was initially promised upon. Lastly, the 

Tribunal should find that the compensation requested by the Claimants upon application of 

the DCF method is justified given the intangible nature of the investment and lost profits 

should also be taken into account due to the certainty of such earnings based on the 

outstanding international reputation of all three Claimants. 
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ARGUMENTS ON JURISDICTION 

 

I. THE PROVISIONAL MEASURES REQUESTED BY THE RESPONDENT 

SHOULD NOT BE GRANTED BY THE TRIBUNAL 

 

15. Art. 47 of the ICSID Convention empowers the Tribunal to issue provisional 

measures to preserve the respective rights of either party. This indicates that there 

must be an existence of rights to be preserved in order for provisional measures to be 

granted. Following the Tribunal in Biwater v Tanzania, the requirements that must 

be observed for the recommendation of provisional measures are; right that requires 

protection, urgency and necessity.1 

 

16. Therefore, in the present dispute, the provisional measures should not be granted for 

three reasons: firstly, the existence of rights susceptible for protection have not been 

established (A); secondly, the requirements of urgency and necessity are not 

satisfied (B); and thirdly, the Request for Provisional Measures is made not to 

protect the Respondent’s rights but to protect its mere expectation of success (C). 

 

A. The provisional measures should not be granted as the existence of rights 

susceptible for protection have not been established 

 

17. The Respondent ought to justify that provisional measures is needed to preserve its 

rights. Referring to the principle in Quiborax v Bolivia, the Tribunal highlighted that 

the criteria to be considered is that the rights to be preserved must have a connection 

with the dispute.2  

 

18. According to the Tribunal in Plama v Bulgaria, the Respondent is indeed entitled to 

a protection of its rights with regards to due process of law (i) and the right to the 

non-aggravation of the dispute (ii).3 However, in the present dispute, these two 

rights are not threatened.   

 

                                                             
1 Biwater v. Tanzania, ¶ 75. 
2 Quiborax v. Bolivia, ¶ 118. 
3 Plama v. Bulgaria, ¶ 40. 
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(i) Due Process of Law 

 

19. The Respondent alleged that the impartiality of the members of the Tribunal will be 

affected by the conduct of the Claimants in promoting propaganda. However, there 

is no indication or evidence that the alleged propaganda will affect the Tribunal’s 

impartiality. 

 

20. Pursuant to Churchill v Indonesia, it was decided that the Tribunal’s impartiality 

was jeopardised by the potential introduction of evidence obtained through a 

criminal investigation.4 On that basis, the Tribunal granted the provisional measures 

requested by the Respondent to stop the Claimants from conducting criminal 

investigation.  

 

21. In contrast with the current dispute, there is no evidence in question that might affect 

the Tribunal’s impartiality. The Respondent is asking for the Tribunal to stop the 

Claimants from further promoting the propaganda. However, propaganda can never 

be used as an evidence before the Tribunal. 

 

22. Similarly, in Gramercy v Peru, the Respondent requested for measures to stop the 

Claimants from carrying out media campaign and promoting propaganda. However, 

the Tribunal denied the request citing that it is baseless as none of the Claimant’s 

conduct will affect the Tribunal in deciding the dispute.5 

 

23. Therefore, the alleged propaganda by the Claimants will not affect the Tribunal’s 

impartiality in dealing with the case. Hence, it will not cause an infringement to  the 

Respondent’s right to the due process of law.  

 

(ii) Non-Aggravation of Dispute 

 

24. The Tribunal in Burlington v Ecuador stipulated that the right to be preserved may 

include the right to the non-aggravation of the dispute.6 It is not contested that 

                                                             
4 Churchill v. Indonesia, ¶ 15. 
5 Gramercy v. Peru, ¶ 61. 
6 Burlington v. Ecuador, ¶ 60. 



  TEAM LACHS 
 

7 
 

provisional measures may be granted in order to avoid aggravation of a dispute per 

the decisions of international Tribunals whereby it is a general principle that each 

party to a case shall be abstained from every act or omission that is likely to 

aggravate the case.7  

 

25. In the Request for Provisional Measures, the Respondent proceeded on the 

assumption that the conduct of the Claimants in promoting propaganda might 

aggravate the dispute.8 However, such assumption is baseless as the alleged 

propaganda will never aggravate the dispute. 

 

26. In Amco v Indonesia, Indonesia requested for the Claimant to not take action that 

can aggravate the dispute and to not promote propaganda through the publication of 

articles. The Tribunal decided that publication of articles and large press campaign 

did not do any actual harm or aggravate the dispute nor it would have influence on 

the rights actually in the dispute.9 

 

27. Applying the principle in Amco v Indonesia, the alleged propaganda in the present 

case would not cause the dispute to be aggravated. Thus, the Respondent’s right with 

regards to the non-aggravation of the dispute is not threatened as there is no specific 

impact that will occur in relation to the current dispute. 

 
28. Therefore, since the two rights which are the right to the due process of law and the 

right to the non-aggravation of the dispute are not in jeopardy, per the case of Plama 

v Bulgaria,10 the Tribunal shall not grant the provisional measures sought by the 

Respondent. 

 

B. The requirements of urgency and necessity are not satisfied 

 

29. It is a well acknowledged principle that provisional measures are extraordinary 

measures that should not be granted lightly.11 Pursuant to Occidental v Ecuador, 

                                                             
7 Victor v. Chile, ¶ 376. 
8 Request for Provisional Measures, pg. 38. 
9 Amco v. Indonesia, ¶ 3. 
10 Plama v. Bulgaria, ¶ 46. 
11 Plama v. Bulgaria, ¶ 38. 
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provisional measures should only be granted in situations of necessity and urgency 

in order to protect the rights that could be lost if such measures were absent12 and in 

Cemex v Venezuela, the right must concern the subject matter of the dispute.13 

 

30. Therefore, in order for provisional measures to be granted by the Tribunal, the two 

requirements which are: (i) urgency and (ii) necessity must be fulfilled. However, 

these two requirements are not satisfied in the present case. 

 

(i) Urgency 

 

31. For the requirement of urgency, pursuant to Italba Corporation v Uruguay, it was 

argued that it is urgent for provisional measures to be granted if the procedural 

integrity of the arbitration is threatened.14 In the present case, the burden of proof is 

on the Respondent to prove that the procedural integrity will be jeopardised if the 

provisional measures are not granted.15 

 

32. The Tribunal in City Oriente v Ecuador has made it clear that if the measures are 

intended to protect the procedural integrity of the arbitration, particularly with 

regards to the access or integrity of the evidence, it is urgent by nature.16 

 

33. However in the current set of facts, there is no indication that the procedural 

integrity of the arbitration is at stake. It is also not mentioned that the access or 

integrity of evidence will be jeopardised if the provisional measures are not granted. 

Therefore, the requirement of urgency is not fulfilled. 

 

(ii)  Necessity 

 

34. ICSID Tribunals have consistently decided that it is of a high threshold for the 

requirement of necessity to be fulfilled in which there must be a risk of irreparable 

                                                             
12 Occidental v. Ecuador, ¶ 59. 
13 Cemex v. Venezuela, ¶ 26. 
14 Italba Corporation v. Uruguay, ¶ 49. 
15 Gramercy v. Peru, ¶ 10. 
16 City Oriente v. Ecuador, ¶ 69. 
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harm should the measures not granted.17 This goes back to the root of the purpose of 

provisional measures whereby they are aimed to preserve the respective rights of the 

parties from irreparable damage pending the decision of the Court or Tribunal.18 

 

35. Irreparable harm is described as harm that cannot be compensated by monetary 

damages.19 This is supported by the Court in Argentina v Uruguay which have 

decided that provisional measures are justified to be granted to prevent irreparable 

prejudice to the rights which are the subject of the dispute.20 

 

36. In the present case, the Respondent is concerned that the act of the Claimants in 

waging media campaigns might possibly cause irreparable prejudice. However, there 

is no indication that the Respondent would suffer such harm if provisional measures 

are not granted. 

 

37. In the Request for Provisional Measures, it is merely stated that: 

 

“…the media propaganda war waged by Claimants is highly likely to 

inflict serious damage on Respondent’s economy, further exacerbate the 

volatile political situation in Tyrea and generally aggravate the dispute 

and adversely affect Respondent’s rights.”21 

 

38. Such statement is merely an assumption as there is no evidence to support it. The 

fact that it being hypothetical, it will go against the purpose of provisional measures 

if the Tribunal were to grant it per the request of the Respondent. This can be 

evidenced from the case of Occidental v Ecuador whereby provisional measures are 

not meant to protect against any potential or hypothetical harm.22 Hence, it does not 

meet the requirement of necessity. 

 

                                                             
17 Tokios Tokelés v. Ukraine, ¶ 8. 
18 Andreas, pg. 1144. 
19 Argentina v. Uruguay, ¶ 122. 
20 Ibid. 
21 Request for Provisional Measures, pg. 38. 
22 Occidental v. Ecuador, ¶ 89. 
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39. Therefore, since the two requirements which are urgency and necessity are not 

fulfilled, the Tribunal has a solid basis to not grant the provisional measures 

requested by the Respondent. 

 

C. The Request for Provisional Measures is made not to protect the Respondent’s 

rights but to protect its mere expectation of success 

 

40. In order for provisional measures to be granted, there must be a right to be preserved 

and such right must exist at the time when the request was made.23 Therefore, the 

Tribunal ought to dismiss a request for provisional measures when such measures 

are intended to protect a party’s mere expectation.  

 

41. In the present case, among the reasons provisional measures requested is due to the 

fact that the Respondent is concerned that their chance of winning the bid for hosting 

the World Expo 2025 will be jeopardised by the conduct of the Claimants in 

promoting propaganda.24 However, such concern will not justify the granting of 

provisional measures.  

 

42. Pursuant to Maffezini v Kingdom of Spain whereby the provisional measures was 

requested to post guarantee for the lost expected to be incurred by the Respondent, 

the Tribunal denied the request as it was made for the purpose of to protect the 

Respondent’s mere expectation of success. 

 

43. In the current case, hosting the World Expo 2025 is just a mere expectation of 

success as there is no certainty that the Respondent would win the bid. Hence, it is 

not a right that exist at the time when the request was made. Therefore, since there is 

no right to be protected, provisional measures should not be granted by the Tribunal. 

 
44. It has also been stated that the Respondent has taken actions to attract foreign 

investments and it is contended that the Claimants act might affect its international 

position.25 

 
                                                             
23 Maffezini v. Kingdom of Spain, ¶ 20. 
24 Request for Provisional Measures, pg. 38, ¶8. 
25 Ibid, ¶ 10. 
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45. However, pursuant to the case of Churchill v Indonesia: 

 
“…the right to attract foreign investment, the right to regulate and promote 

foreign investment in its natural resources, the right to enforce the regulations 

on investments in its natural resources, the right of its honour and 

reputation…are not rights in dispute that could warrant the recommendation 

for provisional measures.”26 

 
46. This means that the contention by the Respondent with regards to its right to attract 

foreign investment could not be a ground and a reason for the Tribunal to grant the  

provisional measures. 

 

II. THE TRIBUNAL HAS JURISDICTION OVER THE DISPUTE DESPITE 

THE DENUNCIATION OF THE RESPONDENT FROM ICSID 

CONVENTION 

 

47. The jurisdiction of the Tribunal to hear the case is provided for by virtue of Art. 9 of 

the Tyrea-Novanda BIT and the Tyrea-Kitoa BIT. Art. 9 provides that: 

 

 “Disputes between one Contracting Party and a national of the other 

 Contracting Party concerning an obligation of the former under this 

 agreement in relation to  an  investment of the latter, shall at the request 

of the national concerned, be submitted to the International Centre for 

 Settlement of Investment Disputes”.27 

 

48. Art. 9 of both BITs provide arbitration clauses which were intended to protect the 

rights of the investors to have any dispute arising out of the treaty to be submitted 

under the ICSID Convention provided that the host State is a Contracting Party to 

the Convention. 

 

49. Therefore, the present Tribunal has the jurisdiction over the dispute for three 

reasons: firstly, the Respondent is a Contracting State under ICSID Convention 

                                                             
26 Churchill v. Indonesia, ¶ 50. 
27 BITs, Art. 9. 
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when the Claimants filed the Request for Arbitration (A); secondly, there is a 

binding agreement between the parties to submit the dispute under ICSID 

Convention (B); and thirdly, the jurisdiction of the Tribunal remains intact in light of 

the consent given by the Respondent for disputes to be submitted under ICSID 

Convention (C). 

 

A. The Respondent is a Contracting State under ICSID Convention when the  

 Claimants filed the Request for Arbitration 

 

50. As can be evidenced from Art. 71 of the ICSID Convention, the denunciation of a 

party from ICSID Convention shall only take effect six months after the receipt of 

the notice to denounce the Convention.28 The Tribunal in Blue Bank v Venezuela 

highlighted that Art. 71 of the ICSID Convention has to be interpreted in conformity 

with the terms of Art. 31 of the VCLT29 which stipulated that a treaty should be read 

in accordance with its ordinary meaning, in light of its object and purpose.30 

 

51. On a plain reading of Art. 71, there exist a six-month period following the receipt of 

the notice of denunciation by the depository before the denunciation becomes 

effective. The word used in this provision is ‘shall’ which means that it is mandatory 

for the six-month period to be complied with. Any other interpretation of this 

provision would render the reference to the six-month time period devoid of any 

meaning. This would be contrary to the effet utile that is one of the fundamental 

doctrines of treaty interpretation.31  

 

52. The rationale of this interpretation is that if the intention of the Drafters of ICSID 

was for the denunciation to take immediate effect, it would not have been necessary 

for the six-month period to be expressed in the second sentence of Art. 71.32 Hence, 

since there is a clear indication of the time period, it shall be abided strictly. 

 

                                                             
28 ICSID Convention, Art. 71. 
29 Blue Bank v. Venezuela, ¶ 118. 
30 VCLT, Art. 31. 
31 Corfu Channel, ¶ 44. 
32 Nicaragua v. Columbia, ¶¶ 34-40. 
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53. This can be further referred to the case of Venoklim v Venezuela whereby the State 

sent the notice of denunciation to the depository on 25th July 2012. The Claimant 

filed the Request for Arbitration on 23rd July 2012.33 The Tribunal decided that it has 

the jurisdiction to hear the case as the filing of the Request for Arbitration was made 

within six months.34 

 

54. In the present instance, the Respondent filed the notice of denunciation on the 5th 

January 2018.35 Therefore, by virtue of Art. 71 of the ICSID Convention, the 

denunciation will only take effect on the 6th July 2018 being six months from the 

date it was filed. 

 

55. However, the Claimants have filed the Request for Arbitration on the 29th June 

2018.36 Hence, at that time the Respondent was still the Contracting Party under the 

ICSID Convention by virtue of Art. 71 as the denunciation has yet to take effect. 

 

56. Referring to the decision of the Tribunal in Venoklim v Venezuela,37 the Respondent 

would have to comply with the offer to arbitrate even during six months that follow 

the denunciation of ICSID. Therefore, the present Tribunal shall have the 

jurisdiction to hear the case as both parties are contracting parties to ICSID 

Convention at the time of the filing of the Request for Arbitration. 

 

B. There is a binding agreement between the parties to submit the dispute under 

ICSID Convention 

 

57. Art. 9 of the BITs signify the Respondent’s consent to arbitrate under the ICSID 

Convention which was given in a form of an offer to arbitrate dated 28th March 2000 

in Tyrea-Novanda BIT and 20th January 2001 in Tyrea-Kitoa BIT. The offer to 

arbitrate was accepted by the Claimants when they filed the Request for 

Arbitration38 on 29th June 2018. Therefore, together, the Respondent’s standing 

                                                             
33 Venoklim v. Venezuela, ¶ 8. 
34 Ibid, ¶ 62. 
35 Respondent’s Exhibit 1, pg. 27. 
36 Request for Arbitration, pg. 2. 
37 Venoklim v. Venezuela, ¶¶ 65-66. 
38 Rudolf Dolzer, ¶ 45. 
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consent and the Claimants submission of the notice of arbitration established the 

requisite agreement to arbitrate.39 

 

58. In Blue Bank v Venezuela, it was noted that Venezuela’s denunciation did not take 

effect until six months following its notice of denunciation which was filed on 24th 

January 2012. The Tribunal decided that since the Claimant filed its Request for 

Arbitration on 25th June 2012, the agreement to arbitrate was formed before the 

expiry of the six-month period during which Venezuela, was still a party to the 

ICSID Convention.40 Similarly, According to Professor Schreuer, offer by a host 

State in a treaty to engage in arbitration under ICSID Convention is binding when it 

has been accepted by the investor.41 

 

59. In the present dispute, the fact that the Claimants filed the Request for Arbitration on 

29th June 2018 which is still within the six-month period, it is similar to the situation 

in Blue Bank v Venezuela and therefore, there has been an agreement formed 

between the Claimants and the Respondent to submit the dispute under ICSID 

Convention before the denunciation took effect. 

 

60. Following the agreement that has been formed through the acceptance by the 

Claimants of the consent to arbitrate given by the Respondent, the Respondent 

cannot exclude itself from the obligation under the BITs to arbitration under ICSID 

Convention. 

 

61. This position is consistent with Art. 25 of the ICSID Convention which provides 

that: 

 
 “…When the parties have given their consent, no party may withdraw 

its consent unilaterally”.42  

 

                                                             
39 Brown. 
40 Blue Bank v. Venezuela, ¶120. 
41 Schreuer. 
42 Art. 25 ICSID Convention. 
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62. This means that the binding agreement to submit the dispute under ICSID 

Convention cannot simply be terminated by one party by way of unilaterally 

withdrawing its consent through the denunciation from the Convention. 

 

63. Thus, by virtue of Art. 25 of the ICSID Convention, the Respondent cannot 

unilaterally withdraws itself from the Convention to imply the revocation of consent 

to arbitrate under the Convention43 as there has been a mutual agreement and 

consent given by both parties.  

 

64. In this situation, the Respondent should either maintain in the Centre’s jurisdiction 

or terminate the entire treaty44 as a right of a party to denounce or withdraw from a 

treaty may be exercised only with respect to the whole treaty unless the treaty 

otherwise provides or the parties otherwise agree.45 

 

65. Hence, the Tribunal in the present case has the jurisdiction to hear the dispute as 

there has been a binding agreement between the Respondent and Claimants to have 

an arbitration proceeding be brought under the ICSID Convention.46 

 

C. The jurisdiction of the Tribunal remains intact in light of the consent given  by 

the Respondent for disputes to be submitted under ICSID Convention 

 

66. Art. 72 of the ICSID Convention provides that the rights and obligations of a 

Contracting Party shall not be affected by the notice of denunciation if it has given 

its consent to the jurisdiction of the Centre before such notice was received by the 

depositary.47 

 

67. Art. 72 of the ICSID Convention governs the effect of consent to ICSID jurisdiction 

given before receipt of the notice of denunciation by the depository.48 By virtue of 

this provision, if the Respondent had given its consent to the jurisdiction of ICSID 

                                                             
43 IIA Issues Note. 
44 UNCTAD. 
45 VCLT, Art. 44(1). 
46 Blue Bank v. Venezuela, ¶ 13. 
47 ICSID Convention, Art. 72. 
48 Transnational Dispute Management. 
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before the notice of denunciation received by the depository, its obligation under the 

Convention will not be effected.  

 

68. This is consistent with the general approach under the law of treaties whereby the 

termination of a treaty does not affect any right, obligation or legal situation of the 

parties created through the execution of the treaty prior to its termination.49 

 

69. In the present case, the notice of denunciation was received by the depository on the 

5th January 2018,50 while the consent to the jurisdiction of ICSID was given way 

earlier by the Respondent which was on 28th March 2000 and 20th January 2001 

through Art. 9 of the BITs.51 

 

70. Pursuant this fact, Art. 72 of ICSID Convention applies whereby the obligation of 

the Respondent to submit the dispute under ICSID Convention is not affected by the 

notice of denunciation as the Respondent has given its consent way before the notice 

of denunciation received by the depository.  

 

71. Moreover, the word ‘consent’ in Art. 72 means unilateral offer of consent given by 

the host State.52 Scholars have been interpreting the word ‘consent’ as such, for 

instance, according to Mantilla-Serrano, Art. 72 refers to unilateral or individual 

consent and not common consent.53  

 

72. In Art. 72, “consent…given by one of them” refers to consent by the host State or the 

investor.54 This means that the unilateral consent given by the Respondent itself on 

28th March 2000 and 20th January 2001 is sufficient to grant the Tribunal the 

jurisdiction by virtue of Art. 72 of the ICSID Convention. 

 

73. Furthermore, the legislative history of ICSID also indicates that the word ‘consent’ 

in Art. 72 means unilateral consent.55 It is binding upon the denouncing state for the 

                                                             
49 VCLT, Art. 70. 
50 Respondent’s Exhibit 1, pg. 27. 
51 Request for Arbitration, pg. 3. 
52 Venoklim v. Venezuela, ¶ 65. 
53 Mantilla-Serano, ¶ 12. 
54 Frédéric Gilles, ¶ 52. 
55 Gaillard, ¶ 223. 
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life of the treaty, which is for as long as the treaty is in existence.56 Professor Hirsch 

has stipulated that when a state has given its consent to ICSID arbitration, it is 

equivalent to an irrevocable unilateral act pursuant to international law.57 This 

position is consistent with general principles of treaty interpretation.58 

 

74. Similarly, in İçkale v Turkmenistan the Tribunal decided that the provision in the 

BIT that contains a state parties’ consent to arbitrate is binding without the need for 

any further perfecting.59 Applying to the current dispute, there is no requirement for 

the consent given by the Respondent to be perfected in order for Art. 72 to be 

applicable. 

 

75. Therefore, in the present case, by virtue of Art. 72 of ICSID Convention, since 

unilateral consent was given by the Respondent earlier than the receipt of the notice 

of denunciation by the depository, the notice of denunciation shall not affect its 

obligation under the BITs to have the dispute submitted under ICSID Convention.  

 

III. THE TRIBUNAL HAS JURISDICTION OVER THE MULTI-PARTY 

ARBITRATION 

 

76. The Tribunal has jurisdiction over multi-party arbitration pursuant to four reasons; 

firstly, ICSID Tribunals have allowed arbitration in the form of multi-party 

proceeding (A); secondly, the jurisdiction of the Tribunal is founded based on the 

consent to the jurisdiction of ICSID given by the Respondent (B); thirdly, there are 

sufficient basis for the Tribunal to hear the claims in one single proceeding (C); and 

fourthly, the jurisdiction of the Tribunal is not affected although the Claimants are 

from different countries and relied on two BITs (D). 

  

 

 

 

                                                             
56 Garibaldi, ¶ 43. 
57 Hirsch, ¶ 566. 
58 Tania Voon, ¶ 32. 
59 İçkale v. Turkmenistan, ¶ 244. 



  TEAM LACHS 
 

18 
 

A. ICSID Tribunals have allowed arbitration in the form of multi-party 

proceeding 

 

77. The practice of having more than one party on the investor’s side was accepted by a 

number of ICSID Tribunals.60 Based on a report published, 40% of all ICSID cases 

have involved multiple Claimants.61 This means that proceedings in which two or 

more Claimants filing a joint Request for Arbitration at a time are not a recent 

innovation in ICSID.62  

 

78. Among the examples are Bernardus v Zimbabwe63 which involved fourteen 

Claimants, Antoine v Burundi64 which involved six Claimants, Oki Panki v Estonia65 

which concerned 3 Claimants, Suez v Argentine Republic66 with 4 Claimants and 

many more. These cases prove that multi-party arbitration is allowed under the 

ICSID framework.67 

 

B. The jurisdiction of the Tribunal is founded based on the consent to the 

jurisdiction of ICSID given by the Respondent 

 

79. Consent to arbitrate under ICSID Convention covers arbitration in the form of multi-

party. According to the case of Abaclat v Argentine Republic, consent to ICSID 

arbitration must be considered to cover arbitration in the form of collective 

proceedings.68 It is stated that it would be contrary to the spirit of ICSID to require a 

supplementary consent.69 Referring to the commentary of the case, “a secondary 

consent would overturn the equilibrium of investment arbitration”.70 

 

                                                             
60 Ambiante v. Argentine Republic, ¶136. 
61 Volume 3 ICSID Secretariat. 
62 Katarzyna, ¶ 44. 
63 Bernardus v Zimbabwe, ¶ 3. 
64 Antoine v. Burundi, ¶ 56. 
65 Oko Panki v. Estonia, ¶ 2. 
66 Suez v. Argentine Republic, ¶ 1. 
67 Ambiante v. Argentine Republic, ¶ 147. 
68 Abaclat v. Argentine Republic, ¶ 490. 
69 Ibid. 
70 M Steingruber, ¶ 65. 
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80. In the present dispute, the Respondent had already given its consent to submit the 

dispute under ICSID Convention.71 Such consent is sufficient to include multi-party 

arbitration. This is supported by the fact that there is no requirement stipulated in the 

BITs or under ICSID Convention for additional consent to be obtained from the 

Respondent for the purpose of having a multi-party proceeding.  

 

81. In this sense, since it is silent as to any express requirement for secondary consent to 

be obtained, it is seen as a gap which renders the present Tribunal the power to 

exercise its jurisdiction in deciding the case72 based on the doctrine of kompetenz-

kompetenz as the Tribunal shall be the judge of its own competence.73 The present 

Tribunal may also refer to previous decisions that have considered general consent 

given by the State to be sufficient to include multi-party arbitration. 

 

82. The Tribunal in Ambiante v Argentine Republic noted that multi-party is a generally 

accepted practice in ICSID Arbitration and the institution of such proceeding does 

not require any consent beyond the general consent to arbitration that has been given 

by the State.74 

 

83. Similarly, in LG&E v Argentine Republic which involves three Claimants, the 

Tribunal acknowledged that the host State has already given its consent by signing 

the BIT, without any specific enquiry into whether the State had specifically 

consented to a multi-party arbitration.75 This acts as a proof that consent given in 

general to the jurisdiction of ICSID is sufficient and there is no requirement as to a 

specific consent that must be obtained by the Claimants. 

 

84. Therefore, since there is no express requirement stated in the BITs or ICSID 

Convention as to the need to obtain a supplementary or secondary consent from the 

Respondent, the Tribunal shall have the jurisdiction to hear the case in line with the 

decisions of previous Tribunals, as the general consent to arbitration under ICSID 

                                                             
71 BITs, Art. 9. 
72 Jessica Bees, ¶ 76. 
73 Art. 41(1) ICSID Convention, Art. 41(1). 
74 Ambiante v. Argentine Republic, ¶ 141. 
75 LG&E v. Argentine Republic, ¶ 73. 
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Convention given by the Respondent virtue of Art. 9 of the BIT itself is sufficient to 

cover multi-party arbitration. 

 

C. There are sufficient basis for the Tribunal to hear the cases in one single 

proceeding. 

 

85. Fundamentally, there is no specific requirement under ICSID Convention with 

regards to the degree of ‘link’ that the Claimants must have in order for them to be 

able to bring claims in one proceeding under multi-party basis.76 In fact, arbitral 

practice has seen no obstacle in the institution of multi-party proceedings by 

contractually unrelated Claimants with similar claims.77 

 

86. It is noted that in the first edition of Professor Schreuer’s Commentary on ICSID, 

multi-party arbitrations can only be validly instituted by closely related investors. 

However, such requirement and citation does not appear anymore in the 

Commentary’s second edition.78 

 

87. Similarly in Bernardus v Zimbabwe, the claims were brought by unaffiliated 

investors challenging the same measures in one proceeding.79 This signifies that 

scholars as well as arbitral Tribunals are in consensus that there is no specific 

requirement for the Claimants in the current case to be connected to one another 

before they could bring a joined claim under multi-party arbitration.  

 
88. However, in the present dispute, the Claimants are not totally alien to one another. It 

is to be taken into consideration that the Claimants have common shareholders80 

which makes them having connection to one another.  

 

89. Besides that, as stipulated in Ambiante v Argentine Republic, ICSID practice 

displays many examples of proceedings with multiple Claimants where they are 

linked by the similar factual background (i), legal basis (ii) and relief sought (iii).81  

                                                             
76 Ambiante v. Argentine Republic, ¶ 156. 
77 Ibid. 
78 Schreuer, ¶ 42. 
79 Bernardus v. Zimbabwe, ¶4 0. 
80 Procedural Order No. 2. 
81 Ambiante v. Argentine Republic, ¶ 100. 
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The Claimants in the current case do have these three commonalities that would be a 

sufficient basis for the Tribunal to hear the case in one proceeding.  

 

(i) Factual Background 

 
90. Firstly, the Claimants have similar factual background as they are all social media 

platforms82 that came to the Respondent’s State to invest and expend their 

businesses besides providing the people of the State with social media services. 

Apart from that, they have also contributed in enhancing the Tyrean economy.83 

 

(ii) Legal Basis 

 

91. Secondly, the complaints by the Claimants arose from certain rights and obligations. 

The Claimants are all invoking Art. 3 and 6 of the BIT and alleged that the 

Respondent had violated its obligation under the BIT to exercise fair and equitable 

treatment and to not discriminate investors. This is similar to the case of Bernardus v 

Zimbabwe whereby the Claimants have commonalities in their claims as they were 

all challenging the same measures.84 

 

(iii) Relief Sought 

 

92. Thirdly, the Claimants have identical prayers for relief. All of them requested for the 

Tribunal to grant compensations85 as the Respondent had jeopardised their 

businesses through the act of blocking their platforms. 

 

93. Therefore, since there are sufficient commonalities between the Claimants, the 

Tribunal shall have the jurisdiction and should hear the claims in one proceeding 

instead of three separate proceedings given the fact that ICSID Tribunals have 

consistently allowed multi-party arbitration to be instituted. 

 

                                                             
82 Uncontested Facts, pg. 48. 
83 Request for Arbitration, pg. 4. 
84 Bernardus v. Zimbabwe, ¶ 56. 
85 Request for Relief, pg. 6. 
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D. The jurisdiction of the Tribunal is not affected although the Claimants are from 

different countries and relied on two BITs 

 

94. The Claimants in the present dispute are from two countries whereby FriendsLook is 

incorporated under the laws of Novanda while Whistler and SpeakUp are 

incorporated under the laws of Kitoa.86 

 

95. However, there is no requirement stated in the BITs or under the ICSID Convention 

that the Claimants must be from the same country for them to be able to bring the 

claims under multi-party basis. In fact, arbitral Tribunals have not declined its 

jurisdiction despite the Claimants were from different countries and invoking more 

than one BIT. 

 

96. In Oko Panki v Estonia, there were three Claimants (two banks organised under the 

laws of Germany and one bank organised under the laws of Finland). Despite the 

fact that the Claimants were from different countries, the Tribunal decided that it 

still have the jurisdiction to hear the case as the investments made by the Claimants 

meet the definition of ‘investment’ provided by the BITs.87 

 

97. This indicates that what is important to be considered is whether there have been 

investments made by the Claimants according to the term ‘investment’ in the BITs. 

In the present case, indeed there were investments made by the Claimants which are 

in compliance with the term ‘investment’ in Art. 1 of the BITs.88 

 

98. Therefore, there shall be no restriction for the Tribunal to hear the case in one single 

proceeding although the Claimants are not from the same country by virtue of the 

case of Oko Panki v Estonia. 

 

99. Besides that, the Tribunal has jurisdiction to hear the claims under multi-party basis 

although the Claimants relied on two separate BITs as the travaux preparatoires of 

ICSID Convention itself confirms that the drafters of the Convention had 

                                                             
86 Uncontested Facts, pg. 49. 
87 Oko Panki v. Estonia, ¶209. 
88 BITs, Art. 1. 
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contemplated the possibility of cases that would involve more than one BIT in a 

proceeding.89 

 

100. This can be evidenced from the case of Suez v Argentine Republic whereby there 

were four Claimants and they relied upon two separate BITs which are Argentina-

France BIT and Argentina-Spain BIT. Although there were two BITs invoked, the 

Tribunal decided that it has the jurisdiction to hear the dispute.90 

 

101. Thus, in the present case, even though two BITs (Tyrea-Novanda BIT and Tyrea-

Kitoa BIT) were invoked, it shall not be a bar to the jurisdiction of the Tribunal to 

hear the case in one single proceeding. Moreover, the two BITs are identical to one 

another91 and the Claimants invoked similar provisions of the BITs which are Art. 3 

and 6. 

 

102. Therefore, the Tribunal in the present case shall have the jurisdiction to hear the case 

under multi-party basis following numerous cases that have been decided by ICSID 

Tribunals. 

 

  

                                                             
89 Carolyn B. Lamm, ¶ 67. 
90 Suez v. Argentine Republic, ¶ 67. 
91 Request for Arbitration, pg. 3. 
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ARGUMENT ON MERITS 

 

IV. THE BLOCKING OF THE CLAIMANTS’ PLATFORMS IS IN VIOLATION 

OF ARTICLES 3(1) AND 6 OF THE TYREA-NOVANDA BIT AND 

ARTICLES 3(1) AND 6 OF THE TYREA-KITOA BIT 

 

103. It has been established that expropriation can take various forms; direct or indirect 

expropriation. However, due to the fact that no seizure of property is involved in this 

current dispute, the Respondent has committed indirect expropriation and 

automatically breached Art. 6 of both BITs through a series of measures culminating 

from Law 0808-L Amending the Law on Media and Communications (hereinafter 

referred to as “Law 0808-L”) (A). This measure taken by the Respondent have 

substantially deprived the investment of economic value.92 

 

104. Later, this law had its time of compliance slashed without notice which then 

ultimately led to the permanent blocking of the Claimants’ platforms without due 

compensation. Hence, the Respondent has also breached the fair and equitable 

treatment by going against the Claimants’ legitimate expectations promised in Art. 

3(1) of both BITs as well (B). 

 

A. The Respondent has violated Art. 6 of both BITs by committing unlawful 

indirect expropriation 

 

105. The Claimants cannot be denied of expropriation of an indirect and substantial 

nature even when there is an absence of physical taking. This is because the 

Respondent’s new change in legislation ultimately caused the Claimants’ platforms 

in being blocked and inaccessible has rendered the Claimants’ rights in investment, 

which includes their right of control and profits, entirely useless.93 

 

106. Art. 6 addresses the legality of expropriation.94 It clearly prohibits such act unless 

certain conditions are fulfilled. The Respondent has failed to comply with four 

                                                             
92 Telenor v. Hungary, ¶ 63. 
93 Uncontested Facts, ¶ 12. 
94 Tyrea-Novanda BIT. 
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conditions stipulated which are: (i) firstly, the Respondent failed to justify the 

measures taken are indeed for public interest; (ii) secondly, the Respondent failed to 

follow due process of law; (iii) thirdly, the Respondent acted discriminatorily; and 

(iv) lastly, the Respondent failed to pay compensation without undue delay. 

 

(i) The Respondent’s defense of public interest should fail and should not be justified by 

the Police Powers Doctrine. 

 

107. The Tribunal should reject the Respondent’s defense of public interest as such 

defense is disproportionate to the unnecessary expropriation of the Claimants’ 

private interests. A proportionate act must not be discriminatory and against due 

process of law.95 

 
108. By applying the Soles Effect Doctrine, the Tribunal should look at the effects of the 

governmental measure on the investor instead of the purpose behind it.96 Further, in 

Tippetts, the Tribunal opined that:  

 
“[t]he intent of the government is less important than the effects of the 

measures on the owner, and the form of the measures of control or 

interferences is less important than the reality of their impact.”97 

 

109. The Respondent’s action in enacting Law 0808-L and the subsequent decrees could 

not possibly be for public interest as there is a lack of concrete evidence proving that 

merely the Claimants’ platforms alone contributed to street fights and violent 

altercations in the Respondent’s State.98 Alternatively, the Respondent could have 

temporarily suspended Claimant’s activities pending a proper inquiry. The sudden 

stop to all expropriation was unnecessary without further investigation and was the 

improper action for the Respondent to take.99 

 

                                                             
95 Biwater v. Tanzania, ¶ 500. 
96 Fortier and Drymer, ¶ 42. 
97 Tippetts, ¶¶ 225-226. 
98 Uncontested Facts, ¶ 13. 
99 Wagner, ¶ 17; Soloway, ¶ 22. 
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110. Furthermore, the Respondent must also not be able to invoke the Police Powers 

Doctrine as it has been established that this doctrine is not absolute.100 This power 

shall be limited to governmental action that is not discriminatory nor taken in bad 

faith.101  

 
111. The immediate and permanent blocking of the Claimants’ platforms despite 

compliance coupled with the Respondent’s intention of simply blocking the 

Claimants as a quick and efficient measure compared to employing the filtering 

algorithms clearly shows that they have acted in bad faith.102 

 

(ii) The Respondent’s act of blocking was not carried out in accordance with due 

process of law 

 

112. Here, the Claimants were in a complete surprise when being notified of the 

legislative changes, from 60-day period of compliance to 45 days, after 30 days into 

the period of compliance.103 This comes to a much bigger surprise for the Claimants 

as the Minister for Telecommunications, Information Technology and Mass Media 

of Tyrea, Fredrik Woodlant, who worked in IT for ten (10) years prior to his 

appointment, was aware of the fact that the existing deadline was barely sufficient to 

ensure that the algorithms would work properly.104 

 

113. In ADC v Hungary, the case laid down three (3) principles of due process; firstly, 

that the expropriation comply with procedures established in domestic legislation 

and fundamental internationally recognized rules; secondly, that the affected 

investor have an opportunity to have the case reviewed before an independent and 

impartial body; and thirdly, that the expropriation process must be free from 

arbitrariness.  

 
114. In the present case, the Respondent’s total disregard of due process of law 

constitutes to a procedural abuse.105 This is because the sudden reduction of the time 

                                                             
100 Christie, ¶ 32; Schneiderman, ¶ 530; Dhooge, ¶ 525. 
101 Phillip Morris v Uruguay ¶ 219; Heiskanen, ¶ 177. 
102 Uncontested Facts, ¶ 23. 
103 Uncontested Facts, ¶ 19. 
104 Affidavit of Ms. Sarah Parlante, ¶ 7. 
105 Siag v Egypt, ¶ 442. 
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to comply with the new law was indeed implemented arbitrarily and against due 

process of law.106 Furthermore, the Respondent has failed to arrange an opportunity 

for the Claimants to have the case reviewed before an independent and impartial 

body  

 

(iii) The Respondent has committed discrimination 

 

115. The Respondent has committed discrimination as their own local platforms namely 

Wink and TruthSeeker used by the radicalists were not given the same treatment.107 

 

116. The Tyrean Communications Agency mentioned that the reason why the two 

Tyrean-owned platforms were not blocked is because those platforms were less 

popular. However, such excuse is unreasonable as the mere fact that one reaches a 

bigger audience should not lead to different human rights evaluations and 

discrimination. 

 

(iv) The Respondent has failed to offer just compensation until today 

 

117. Art. 5 of both BITs provide that compensation must be paid without delay, adequate 

and effective.108 In ConocoPhillips, the expropriation was unlawful because of the 

failure to comply with the compensation standard under the treaty, and the tribunal 

valued the investment on the date of the award.109 Similarly, in Unglaube, the 

tribunal held that Costa Rica’s failure to offer adequate and timely compensation 

was sufficient in itself to make the expropriation unlawful, triggering the application 

of the customary international law standard.110 

 

118. In case of an unlawful expropriation, the remedy of reparation is most appropriate.111 

The Respondent failed to offer and pay just compensation until today, there is also 

no indication to suggest that the Respondent intends on paying compensation. 

                                                             
106 United Nations Conference on Trade and Development Series on International Investment Agreements II., 

pg. 36. 
107 Uncontested Facts, ¶ 13. 
108 Tyrea-Novanda BIT. 
109 ConocoPhillips v. Venezuela, ¶ 401. 
110 Unglaube v. Costa Rica, ¶ 305. 
111 Chorzow Factory, ¶ 455. 
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119. Even if the Respondent’s act is for public purpose, it still does not affect the nature 

or the measure of compensation to be paid for such act.112 It has also been 

established that a claimant is free to request whatever it believes will serve to re-

establish the situation including future profits, as if the wrongful act never 

occurred.113 

 

B.  The Respondent has breached Art. 3(1) of the BIT by acting against the 

Claimants’ legitimate expectations 

 

120. The Respondent has treated the Claimant unfairly and inequitably by defeating their 

legitimate expectations of having a stable legal framework in Tyrea. The Claimants 

reasonably expect the Respondent to act consistently without arbitrarily revoking 

any pre-existing decisions that were relied upon to assume commitments as well as 

to plan and launch commercial and business activities.114 

 
121. The tribunal in Occidental v Ecuador provided that the stability of the legal and 

business framework is an essential element of FET. Hence, the Respondent has an 

obligation not to alter the legal and business environment in which the investment 

has been made.115  

 

122. The Claimant does not doubt the Respondent’s sovereignty to enact or amend laws; 

however the alteration of the legal framework in manner that does not reasonably 

protect the Claimants’ investments promoted by the Respondent had defeated the 

Claimants’ legitimate expectations.116 

 

123. A balance should be established between the legitimate expectations of a foreign 

investor and the right of a host state to enact laws. Thus, the tribunal in El Paso v 

Argentina stated that an investor’s expectations shall be legitimate if there is an 

assurance that the state will not modify the legal framework in contradiction with a 

                                                             
112 Santa Elena v. Costa Rica ¶ 72 
113 ILC Articles on State Responsibility, Art. 31. 
114 CMS v. Argentina, ¶ 274. 
115 Occidental v. Ecuador, ¶ 183. 
116 El Paso v. Argentina, ¶ 351; Saluka v. Czech Republic, ¶ 305. 
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specific commitment not to do so.117 This was supported by the tribunal in Saluka118 

and Continental.119 

 

124. Moreover, the tribunal provided that a reasonable general regulation can be 

considered a violation of the FET standard if it violates a specific commitment 

towards the investor. A repetition of the same type of commitment in different types 

of general statements can be taken into consideration as a specific commitment.120 

This is because it could constitute a specific behavior of the state, where “the object 

and purpose is to give the investor a guarantee on which it can justifiably rely.”121 

 
125. With the promulgation of the new Law on Media and Information No. 1125-L on 

Media and Information dated 10 September 2013 (hereinafter referred to as the 

“Media Law”) liberalising the Internet and loosening its control over the media and 

the press,122 this made Respondent as a new key target market.  

 
126. In the present case, there are two specific assurances made by the Respondent which 

should be looked at cumulatively as a series of actions in which the Claimant relied 

upon as a basis of legitimate expectations.123 

 

127. Firstly, Mr. Anderson, the spokesperson for the Tyrean government, mentioned in 

his official statement for the press that addressing all three Claimants specifically as 

“prominent international players” and promised fruitful collaboration with the 

Claimants in the future.124 

 
128. Secondly, in December 2014, the representative of the Tyrean government in an 

international conference “A New Web Era in Tyrea” sponsored by the Tyrean 

government for representatives of social media platforms mentioned that: 

 
“…We declare with absolute certainty that a new internet era has begun 

for Tyrea and that we will do our absolute best to facilitate the 
                                                             
117 Saluka v. Czech Republic, ¶ 364.  
118 Ibid, ¶ 304. 
119 Continental Casualty v. Argentina, ¶ 254. 
120 Sauvant, pg. 86; Wang, pg. 305. 
121 Continental Casualty v. Argentina, ¶¶ 375 & 377. 
122 Ibid. 
123 Uncontested Facts, ¶ 3. 
124 Ibid. 
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establishment and use of new internet possibilities for the people of 

Tyrea.”125 

 

129. Statements of a more general nature by politicians in varying contexts or general 

encouraging policies directed towards investors have also been invoked as a basis of 

legitimate expectations.126 The tribunal in MTD v Chile supported the view that even 

if government’s assurances were ambiguous, the foreign investor’s legitimate 

expectations should be protected as the government still owes a duty of 

consistency.127 Thus, the two specific assurances made by the Respondent can be 

invoked as a basis of legitimate expectations as they were made by two political 

figures in their official capacities.  

 

130. Due to the passing of Law 0808-L which provided for a 60-day deadline for 

compliance with the new requirements, including for the algorithm to be developed 

and implemented and existing users identified, this forced the Claimants to 

implement certain safeguards aiding in identifying users and filtering content.128 

 

131. However, the situation quickly worsen when the President’s new decree dated 11 

February 2018 reduced the deadline for compliance with the new requirements to 45 

days, setting the deadline for compliance to 28 February 2018. The timeline 

reduction left Claimants with only 10 more days to deploy the filtering algorithm, 

including its development and testing.129 

 
132. This clearly shows that not only that legal framework in Tyrea was unstable, but also 

the fact that it was unreasonable to impose such deadlines on the Claimants. Prior to 

the enactment of Law 0808-L, the legal framework was stable enough to invite the 

Claimants to invest in Tyrea. Furthermore, with the promise of Mr. Anderson during 

the publication of the Media Law in 2013 for the Tyrean government to keep in line 

                                                             
125 Uncontested Facts, ¶ 5. 
126 Potesta`, pg. 107. 
127 MTD v. Chile, ¶ 163.  
128 Uncontested Facts, ¶ 15. 
129 Uncontested Facts, ¶ 19. 
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with the liberalisation trend, the current situation ultimately defeats the Claimants’ 

legitimate expectations.130 

V.  THE COMPENSATION SOUGHT BY THE CLAIMANTS IS NOT 

SPECULATIVE, AND SHOULD BE QUANTIFIED USING THE 

DISCOUNTED CASH FLOW METHOD 

 

133. In light of the Respondent’s unlawful expropriation of the Claimants’ investments, 

the Respondent is now under an obligation to make full reparation for any injury 

caused by the unlawful act which is inconsistent with its treaty obligation (A).131 The 

reparation sought by the Claimants should be determined by applying the fair market 

value which can be measured by using the Discounted Cash Flow method 

(hereinafter referred to as the “DCF method”) (B). Such method is the appropriate 

method to be applied as it will not lead to a speculative value (C).  

 

A. The Respondent owed reparation to the Claimants when the conditions under 

Art. 6 of the BITs have been failed to be fulfilled  

 

134. In this case, the Respondent has unlawfully expropriated the Claimants’ investments 

in Tyrea by the blocking of the Claimants’ social media websites.132 An unlawful 

expropriation is considered as an internationally wrongful act as the Respondent has 

immediately breached its treaty obligation with such conduct. In this situation, full 

reparation is due for any injury caused by an internationally wrongful act.133 

 

135. Regarding unlawful expropriation, the guiding principle is found in the Chorzów 

dictum: 

 

“The essential principle contained in the actual notion of an illegal act—

a principle which seems to be established by international practice and 

in particular by decisions of arbitral tribunals—is that reparation must, 

as far as possible, wipe out all the consequences of the illegal act and re- 

                                                             
130 Uncontested Facts, ¶ 3. 
131 ILC Articles on State Responsibility, Art. 34. 
132 Uncontested Facts, ¶ 21; Ball, ¶¶ 425-426; Sheppard, ¶ 62; Reisman and Sloane, ¶ 15.  
133 ILC Articles on State Responsibility, Art. 31; Crawford, ¶ 22; Gray, ¶¶ 41-43. 
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establish the situation which would, in all probability, have existed if that 

act had not been committed.”134 

 

136. A similar standard exists in Art. 31(1) of the ILC Articles on State Responsibility, in 

which the Respondent as a responsible state to make full reparation for the injury 

caused by the internationally wrongful act. Art. 36 elaborates further: 

“1. The State responsible for an internationally wrongfully act is under 

an obligation to compensate for the damage caused thereby, insofar as 

such damage is not made good by restitution. 

2. The compensation shall cover any financially assessable damage 

including loss of profits insofar as it is established.” 

 

137. Therefore, the Tribunal should grant the request for damages in three forms; (i) 

direct damages, (ii) lost profits, and (iii) expansion profits. 

 

(i) The Claimants’ actual investments are compensable as direct damages 

 

138. In their efforts to expand their market, the Claimants have regarded Tyrea as the key 

target market with the adoption of the Media Law.135 The Claimants, in particular 

FriendsLook, created a local branch in Tyrea and launched the Tyrean version of its 

website in January 2015,136 followed by Whistler and SpeakUp in June 2015.137 

 

139. In the course of establishing the local branches, the Claimants have spent millions on 

market research, website localization, legal and regulatory compliance, induction 

marketing campaign, and equipment.138 

 

140. Thus, the Claimants must be reimbursed for all that they have spent in localizing 

their companies in Tyrea starting from 2015 as direct damages are compensable. 

                                                             
134 Chorzów Factory, ¶ 48; Marboe, ¶ 6. 
135 Uncontested Facts, ¶ 6; Valasek, ¶ 14. 
136 Ibid; Sabahi, ¶ 44. 
137 Request for Arbitration, ¶¶ 5 and 6; Pratt, ¶ 236.  
138 Damages Report for the Case by Alfonso Alonzo, line 525. 
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This is due to the unlawful expropriation by the Respondent, which has warranted 

full reparation, which includes direct damages.139 

 

(ii) The compensation must cover any financially assessable damages including loss of 

profits 

 

141. The Respondent’s expert witness, Professor Magdalene E. Dimarco, refused to take 

into account of lost profits on the grounds of it being “speculative”.140 However, the 

amount being claimed is not unfounded as it is supported by actual data from 2015 

until the date of blocking.141 

 

142. With that, lost profits are considered as financially assessable damages since it is 

reasonably anticipated.142 Here, the Claimants’ lost profits are reasonably anticipated 

based on the revenue stream it has stably gained over the course of three years. As 

international social media platforms with millions of users every day, the Claimants 

have earned from the sale of advertising space, the sale of promotional content and 

personalized content and advertising blocking or selection for a fee paid by the 

users.143 

 

143. Furthermore, the Claimants also possess tangible assets in Tyrea in the form of 

branch offices, and employ staff locally.144 The Claimants bear costs tied to the 

physical offices in the form of salaries for technicians, operational costs, 

administrative expenses, marketing activities and legal fees.145 

 

144. In addition, the case of Liamco has affirmed that classical international law allows 

the recovery of lost profits for both wrongful taking of property and lawful 

nationalizations.146  

 

                                                             
139 Marboe, ¶ 733. 
140 Expert Report of Professor Magdalene E. Dimarco, line 1024. 
141 Request for Arbitration, ¶ 16. 
142 Brower and Ottolenghi, ¶ 42; Bishop and Miles, ¶ 18; Wälde and Sabahi, ¶ 52. 
143 Damages Report for the Case by Alfonso Alonzo, line 535. 
144 Ibid, line 530. 
145 Ibid, line 540; Gotanda, ¶ 75.  
146 Liamco v. Libya, ¶ 202.  
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145. Thus, it is surely within the contemplation of the Respondent that if such 

investments by the Claimants were frustrated, then the Claimants would have 

suffered losses in the form of lost profits.147 There is nothing speculative about this 

loss as the Claimants have clearly laid out all of their expenses throughout the years 

in localizing their companies in Tyrea.148 

 

(iii) Expansion profits are compensable on the basis of lost business opportunities 

 

146. The Respondent deprived the Claimants of the opportunities to expand to 

neighboring markets. This is due to the unjustified websites blockage by the 

Respondent ruined the Claimants’ opportunity for market expansion  in Alcadia and 

Lanarcia since the Claimants utilized their physical presence in Tyrea as the regional 

head office for setting up branches in neighboring countries.149 

 

147. After the blockage of the Claimants’ platforms, the two neighboring countries have 

decided to not allow the Claimants to operate in their countries,150 despite the fact 

that previously, the discussions with officials of Alcadia and Lanarcia showed 

extremely positive signs.151 

 

148. In State Department of Highways v Constant,152 this case has established that 

compensation given to the “full extent of loss” should include restoration of business 

facilities plus purchase of land in which the business was to be constructed on. The 

Court read Constant to require generally that the property owner be placed in as 

good a pecuniary position as before the taking. This decision was then followed in 

the case of State, Department of Transportation and Development v Dietrich where 

the Supreme Court then extended the award of business losses to include not only 

present losses but also estimated future business losses.153 

 

                                                             
147 Whiteman, ¶¶ 1836-1837. 
148 Ibid, line 530. 
149 Request for Arbitration, ¶ 15. 
150 Ibid. 
151 Ibid. 
152 State Through Dept. of Highways v. Constant, ¶ 61. 
153 State, Department of Transportation and Development v. Dietrich, ¶ 24. 
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149. Therefore, the Claimants’ expansion profits are compensable as the Damages Report 

made by Alfonso Alonzo showed the amount that they have spent in the active 

planning of those expansions.154 Furthermore, the expansion profits are not 

speculative as the Claimants have legitimate experience in foreign market expansion 

and the positive results of negotiations ensure the potentiality to end up with new 

deals.155 

 

B. The DCF method is the appropriate method for the quantification of damages 

 

150. The DCF method has been proven to be widely acceptable as a sound business tool 

for valuations.156 The World Bank Guidelines on the Treatment of Foreign Direct 

Investment have also expressly mentioned that a DCF analysis may be an 

appropriate measure of value and thus is a basis for an award of compensation.157  

 

151. The DCF is a valuation method used to estimate the value of an investment based on 

its future cash flows. The DCF analysis attempts to figure out the value of a 

company today, based on projections of how much money it will generate in the 

future.158 It is the most appropriate method to assess the fair market value of going 

concerns with a proven record of profitability.159 

 

152. When the DCF is applied correctly, the calculated net present value can approximate 

to the fair market value of a project or business since it reflects the present value of 

the future cash flows and hence determines a price at which a well-informed and 

willing vendor and purchaser could transact.160 

 

153. As the Claimants’ investments involved intangible property, the DCF method is 

found to be the most transparent, direct and consistent method of valuation. 

                                                             
154 Request for Arbitration, ¶15. 
155 Damages Report for the Case by Alfonso Alonzo, line 560. 
156 CMS v. Argentina, ¶ 416; Walter Bau v. Thailand, ¶ 14.12; Himpurna v. PLN, ¶ 35; Burlington v. Ecuador, ¶ 
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Therefore, this approach in valuation taken by the Claimants is justified and should 

be accepted by this tribunal.161 

 

C. The DCF method will not lead to a speculative value 

 

154. The DCF method is the most suitable form of quantifying damages for two reasons, 

(i) the Claimants have sufficient track record of profitable operations and (ii) the risk 

factor has been assessed.  

 

(i) The Claimants have reliable records of profitability 

 

155. As there appears to be no hard and fast rule as to what constitutes a sufficient track 

record of profitable operations, in the majority of cases where the DCF method was 

accepted, the Claimants had operated for a period of three (3) years. Therefore, the 

data provided by the Claimants in the Damages Report by Alfonso Alonzo should be 

more than enough for the future projection of one single year.162 

 

156. In Al-Bahloul v Tajikistan, the tribunal acknowledged that determination of future 

cash flows from hydrocarbon exploration projects need not depend on a past record 

of profitability and sufficient data allowing future cash flow projections should be 

available.163 

 

157. Prior to the entry of the Claimants into the Respondent’s state, all three platforms 

have successfully established a reputation which ensures a sufficiently stable track 

record justifying the amount of profits that the Claimants have gained over the past 

few years.164 This can be seen as all three platforms are global international 

networks.165 For instance, Friendslook specifically is considered to be one of the 

most popular and widespread social networks in the world with a strong presence in 

more than 100 countries.166 Meanwhile, Whistler has gained popularity over the 

                                                             
161 Gotanda, ¶ 417. 
162 Wälde and Sabahi, ¶ 74. 
163 Al-Bahoul v. Tajikistan, ¶ 221. 
164 Damages Report for the Case by Alfonso Alonzo, line 510. 
165 Uncontested Facts, pg. 49. 
166 Request for Arbitration, ¶ 4. 
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course of the last eight (8) years is considered as another global network.167 On the 

other hand, the viral platform SpeakUp hosts more than 400 million different blogs 

worldwide.168 

 

158. Therefore, even though the Claimants have been in the Respondent’s state for about 

three (3) years, it should be undisputed that such amount of profits would have still 

materialized regardless.169 

 

(ii) The Weighted Average Cost of Capital can be reasonably ascertained because the 

country risk premium has been substantially diversified 

 

159. The Claimants’ chosen rate of 5% is appropriate and sufficient. This is supported by 

the case of O.I. European Group B.V v Venezuela, any subsequent increase in 

country risk due to wrongful acts by the state should not affect the quantum of 

damages or reduce compensation.170 

 

160. After the Claimants’ investments had been materialized, the Respondent then 

adopted undesirable political attitudes which have led to the imposition of legal, 

regulatory and political risks.171 This in turn does contribute to an increase in 

country risk, however, the Respondent must not benefit from this as it would be 

wholly unjust for the Respondent to benefit from their wrongful act i.e. 

expropriation.  

 

161. The Claimants have reasonably taken into account the political risk of Tyrea when 

applying the discount rate of 5%.172 However, it should be noted that when the 

Claimants first started their investments in Tyrea in 2015, the political scene in 

Tyrea was stable as the civil war ended in September 2012.173  

 

                                                             
167 Request for Arbitration, ¶ 5. 
168 Ibid, ¶ 6. 
169 Ibid, ¶10. 
170 OIEG v. Venezuela, ¶ 322. 
171 Request for Arbitration, ¶ 12. 
172 Damages Report by Alfonso Alonzo, line 565. 
173 Uncontested Facts, ¶ 1. 
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162. Therefore, any subsequent risk in Tyrea should not be a basis for the Respondent to 

deny the Claimants of their rights to fair and full reparation under the treaty, due to 

the unlawful expropriation.174 

 

  

                                                             
174 OIEG v. Venezuela, ¶ 117. 
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PRAYERS FOR RELIEF 

 

 

The Claimants respectfully ask the Tribunal to find that: 

 

1. The provisional measures should not be granted to the Respondent; 

2. The Tribunal has jurisdiction over the dispute despite the Respondent’s denunciation of 

the ICSID Convention; 

3. The Tribunal has jurisdiction over the multi-party arbitration claim brought against the 

Respondent; 

4. The blocking of the Claimants’ platforms is in violation of Articles 3(1) and 6 of the 

Tyrea-Novanda BIT and Articles 3(1) and 6 of the Tyrea-Kitoa BIT; and 

5. The compensation requested by the Claimants is not speculative and the DCF is the 

appropriate method for the quantification of damages. 

 

 

 

 

TEAM LACHS 

On behalf of the Claimants 

 

 


