
          TEAM MORELLI                  

FOREIGN DIRECT INVESTMENT INTERNATIONAL ARBITRATION MOOT 

(FDI MOOT) 2019 

 

 

INTERNATIONAL CENTRE FOR SETTLEMENT OF INVESTMENT DISPUTES  

 

 

FriendsLook Plc, 

SpeakUp Media Inc., 

& Whistler Inc. 

(Claimants) 

v. 

Republic of Tyrea 

(Respondent) 

 

 

MEMORIAL FOR CLAIMANTS 

 

 

 

  



TEAM MORELLI 

i 
 

Table of Contents 

 

LIST OF AUTHORITIES ......................................................................................................................... iv 

ARBITRAL DECISIONS ..................................................................................................................... iv 

ARTICLES, JOURNALS AND BOOKS ............................................................................................ vii 

OTHER AUTHORITIES ....................................................................................................................... x 

SYMBOLS & ABBREVIATIONS ....................................................................................................... xi 

STATEMENT OF FACTS ......................................................................................................................... 1 

Overview .................................................................................................................................................. 1 

The Claimants, their Investments and the Enactment of the Media Law ......................................... 1 

The New Amended Law (Law 0808-L) ................................................................................................. 2 

SUMMARY OF ARGUMENTS ................................................................................................................ 5 

ARGUMENTS............................................................................................................................................. 6 

A. THE TRIBUNAL SHOULD NOT GRANT THE PROVISIONAL MEASURES REQUESTED 

BY THE RESPONDENT. .......................................................................................................................... 6 

I. The Respondent has Cited Highly Speculative and Hypothetical Situations as the 

Circumstances that Require Grant of Provisional Measures. ............................................................ 7 

i. The claims of the Respondent are not proven by evidence. .................................................... 7 

iii. Response to allegations of possible effects on the political situation in Tyrea ................... 8 

iv. Response to allegations of possible effects on the procedural integrity of the case ........... 8 

II. The Respondent’s Rights in this Dispute are not at Risk of Infringement ............................ 9 

i. Interaction with the media, in the absence of a confidentiality agreement, is well within a 

party’s rights and cannot aggravate a dispute. ................................................................................ 9 

ii. In any case, the media campaign is not directed at the subject matter of the dispute and 

thus cannot aggravate this dispute. ................................................................................................. 10 

III. The Necessity and Urgency Requirements have not Been Satisfied ..................................... 11 

i. The Necessity Requirement ...................................................................................................... 11 

ii. The Urgency Requirement ....................................................................................................... 13 

iii. There is no imminent danger of irreparable harm ............................................................ 13 

B. THE TRIBUNAL HAS JURISDICTION OVER THE DISPUTE DESPITE TYREA’S 

DENUNCIATION OF THE ICSID CONVENTION ............................................................................ 14 

I. The Republic of Tyrea has Given its Unqualified Consent to ICSID Arbitration and that 

Consent Still Stands Despite Denunciation ......................................................................................... 14 

II. The offer to arbitrate under Article 9 of the relevant BITs qualifies as a unilateral 

declaration that gives rise to legal obligations .................................................................................... 15 



TEAM MORELLI 

ii 
 

III. Article 72 of the ICSID Convention protects the Tribunal’s jurisdiction over cases in 

which unilateral consent to arbitrate was given before denunciation .............................................. 17 

IV. In Any Case, at the Time of Acceptance of the Standing Offer, Tyrea’s Denunciation Had 

Not Yet Taken Effect. ........................................................................................................................... 18 

C. THE TRIBUNAL HAS JURISDICTION OVER THE MULTI-PARTY CLAIMS 

ADVANCED BY THE CLAIMANTS .................................................................................................... 19 

I. The Tribunal has the power to decide on procedural matters that have not been addressed 

by the ICSID Convention. .................................................................................................................... 19 

i. The Claims advanced satisfy the pre-conditions for group treatment ................................. 20 

ii. There is a connexity of the underlying Facts .......................................................................... 20 

iii. The Respondent is the same ................................................................................................. 20 

iv. The overall economic transaction is the same .................................................................... 21 

v. There is a Legal Connexity ....................................................................................................... 21 

vi. The Claimants Challenge the application of the same Measure ....................................... 21 

vii. The Reliefs sought are aligned ............................................................................................. 22 

II. The Scope of the Consent given under Article 9(3) of the relevant BITs is wide enough to 

cover multi-party claims ....................................................................................................................... 22 

MERITS ..................................................................................................................................................... 23 

D. RESPONDENT VIOLATED THE FAIR AND EQUITABLE TREATMENT STANDARD 

AND UNLAWFULLY EXPROPRITED THE CLAIMANTS INVESTMENTS. .............................. 23 

I. Violation of the Fair and Equitable Treatment Standard. ........................................................ 23 

i. Discrimination ........................................................................................................................... 24 

ii. The Principle of Proportionality .............................................................................................. 25 

iii. Legitimate Expectations ....................................................................................................... 26 

II. Expropriation of the Claimants Investments in Tyrea. ......................................................... 27 

i. The Expropriation is Unlawful ................................................................................................ 30 

ii. The Blocking is Within the Respondent’s Framework of Police Powers. ............................ 31 

E. THE COMPENSATION SOUGHT BY CLAIMANTS UNDER CLAIMANTS IS NOT 

SPECULATIVE AND THE DISCOUNTED CASH FLOW METHOD IS APPROPRIATE 

VALUATION METHOD IN THIS DISPUTE. ...................................................................................... 31 

I. Compensation Sought is not Speculative. ................................................................................... 31 

i. Claimants Have All Enjoyed a Double Revenue Income During Their Period of Operation 

Within Tyrea. .................................................................................................................................... 31 

ii. Claimants Have Enjoyed a Consistent Profit Margin Since They Began Their Operation 

Within Tyrea. .................................................................................................................................... 32 



TEAM MORELLI 

iii 
 

iii. The Discount Rate That Has Been Applied to the Amounts Sought Reflects the Risk 

That Exists Within Tyrea Accurately. ............................................................................................ 32 

II. Application of the Discounted Cash Flow Method in the Present Dispute. ......................... 33 

PRAYERS .................................................................................................................................................. 35 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



TEAM MORELLI 

iv 
 

LIST OF AUTHORITIES 

 

ARBITRAL DECISIONS 

 

Abbreviation Citation 

AAPL V Sri Lanka AAPL v. Sri Lanka, ICSID Case No. ARB/87/3, Award, 27 

June 1990. 

Abaclat v Argentina Abaclat and others v The Argentine Republic, ICSID Case 

No. ARB/07/5, Decision on Jurisdiction and Admissibility, 4 

August 2011  

Alemanni v Argentina Giovanni Alemanni and others v The Argentine Republic, 

ICSID Case No. ARB/07/8, Decision on Jurisdiction and 

Admissibility, 17 November 2014 

Amco Asia v Indonesia Amco Asia v. Indonesia, Decision on Provisional Measures, 

(extract) 9 December 1983 

Amoco Int’l v Iran Amoco International Finance Corporation v. The Government 

of the Islamic Republic of Iran, National Iranian Oil 

Company, National Petrochemical Company and Kharg 

Chemical Company Limited IUSCT Case No. 56 

AMT v Zaire AMT v. Zaire, ICSID Case No. ARB/93/1, Award, 21 

February 1997. 

Azurix v Argentina Azurix Corp. v. The Argentine Republic, ICSID Case No. 

ARB/01/12 

Beccara v Argentina Giovanna A Beccara and Others v The Argentine Republic, 

ICSID Case No. ARB/07/5, Procedural Order No. 3, 27 

January 2010 

BiWater Gauff v Tanzania BiWater Gauff Tanzania v United Republic of Tanzania, 

ICSID Case No. ARB/05/22, Procedural Order No. 3, 29th 

September 2006 

Blue Bank v Venezuela Blue Bank International& Trust (Barbados)Ltd v Bolivarian 

Republic of Venezuela, ICSID Case No. ARB/12/20, Award, 



TEAM MORELLI 

v 
 

26 April 2017 

Burlington v Ecuador Burlington v Ecuador, ICSID Case No ARB/08/5, Procedural 

Order No. 1, 29 June 2009 

CEMEX v Venezuela CEMEX Caracas Investments B.V and CEMEX Caracas 

Investments B.V. v. Bolivarian Republic of Venezuela, ICSID 

Case No. ARB/08/15, Decision on the Claimants’ Request for 

Provisional Measures, March 3, 2010. 

Churchill and Planet Mining 

v Indonesia 

Churchill Mining and Planet Mining v Indonesia, ICSID Case 

No. ARB/12/14 AND 12/40, Procedural Order No. 9, 8 July 

2014 

CME v Czech Republic CME Czech Republic B.V. v. The Czech Republic, 

UNCITRAL 

CMS Gas v Argentina CMS Gas Transmission Co. v. Argentina, ICSID Case No. 

ARB/01/8, Award, ¶ 416 (May 12, 2005) [hereinafter CMS v. 

Argentina]. 

 

Fedax v Venezuela Fedax v. Venezuela, ICSID Case No. ARB/96/3, Decision on 

Jurisdiction, 11 June 1997. 

Funnekotter v Zimbabwe Bernadus Henricus Funnekotter and others v  Republic of 

Zimbabwe (ICSID Case No. ARB/05/6) Award 22 April  

2009  

Maffezini v Spain  Emilio Augustin Maffezini v. Kingdom of Spain, ICSID CASE 

No. ARB/97/7, Procedural Order No. 2, 28 October 1999 

Metalclad v Mexico Metalclad v. Mexico, ICSID Case No. ARB(AF)/97/1), 

Award 

Micula v Romania Iona Micula v Romania, ICSID Case No. ARB/05/20, 

Decision on Claimant’s Application for Provisional 

Measures, 2 March 2011 

Middle East Cement Shipping 

v Egypt 

Middle East Cement Shipping and Handling Co. S.A. v. Arab 

Republic of Egypt, ICSID Case No. ARB/99/6 



TEAM MORELLI 

vi 
 

Noble Energy and Machala 

Power v. Ecuador and 

Conelec 

Noble Energy and Machala Power v. Ecuador and Conelec 

ICSID Case No. ARB/05/12, Decision on Jurisdiction (March 

5, 2008) 

Nuclear Tests Case Nuclear Tests (Australia v France; New Zealand v France) 

Judgment (20 December 1974), I.C.J. Reports 1974 

Phillip Morris v Uruguay Philip Morris Brands Sàrl, Philip Morris Products S.A. and 

Abal Hermanos S.A. v. Oriental Republic of Uruguay, ICSID 

Case No. ARB/10/7 (formerly FTR Holding SA, Philip Morris 

Products S.A. and Abal Hermanos S.A. v. Oriental Republic 

of Uruguay) 

Plama v Bulgaria Plama v Bulgaria, Order on Provisional Measures of 6th 

September 2005 

Pope and Talbot Pope and Talbot Inc. v. Canada (UNICITRAL), Decision of 

the Tribunal, 27th September 2000 

Quiborax v Bolivia Quiborax v Bolivia, ICSID Case No. ARB/06/02, Decision on 

Provisional Measures, 26th February 2010 

Saluka v Czech Republic Saluka Investments B.V. v. The Czech Republic, Partial 

Award, UNCITRAL 

Starrett Housing Starrett Housing Corporation, Starrett Systems, Inc., Starrett 

Housing International, Inc., v. Iran, Bank Oman, Bank Mellat, 

Bank Markazi, award of December 19, 1983, p. 154. 

 

Tecmed v Mexico Tecnicas Medioambientales Tecmed S.A. v. United Mexican 

States, ICSID Case No. ARB(AF)/00/2 

Thunderbird v Mexico International Thunderbird Gaming Corporation v. The United 

Mexican States, UNCITRAL 

Venoklim v Venezuela Venoklim v Venezuela, Award, 3 April 2015, Exhibits CLA -

157, RLA-084.  

Waste Management v Mexico Waste Management, Inc. v. United Mexican States ("Number 

2"), ICSID Case No. ARB(AF)/00/3 



TEAM MORELLI 

vii 
 

 

ARTICLES, JOURNALS AND BOOKS 

 

Abbreviation Citation 

Alina, et al Alina Niculita and Shannon Pratt, “The Lawyer's Business Valuation 

Handbook: Understanding Financial Statements, Appraisal Reports, and 

Expert Testimony” Second Edition 

 

 

F.A. Mann F.A. Mann, British Treaties for the Promotion and Protection of Investments, 

52 British Yearbook of International Law 241, 244 

Tudor, I Tudor, I. (2008-03-13). The Fair and Equitable Treatment Standard in the 

International Law of Foreign Investment.: Oxford University Press. 

 

C. Schreuer, 

Consent to 

Arbitration  

C. Schreuer, Consent to Arbitration, 27 February 2007, 

http://www.univie.ac.at/intlaw/con_arbitr_89.pdf 

C. Schreuer, 

Denunciation 

C. Schreuer, Denunciation of the ICSID Convention 

and Consent to Arbitration, 2010, 

https://www.univie.ac.at/intlaw/wordpress/pdf/denunciation_icsid.pdf 

Confidentiality 

and 

Transparency- 

ICSID 

Convention 

Arbitration 

ICSID, Confidentiality and Transparency- ICSID Convention Arbitration, 

https://icsid.worldbank.org/en/Pagees/process/Confidentiality and 

Transperency.aspx, (last accessed 23 August 2019) 

E. Gaillard E. Gaillard, The Denunciation of the ICSID Convention (2007) 237 New 

York Law Journal  

Gabrielle 

Kauffman et al, 

Gabrielle Kaufmann-Kohler/Laurence Boisson de Chazournes et al., 

Consolidation of Proceedings in Investment Arbitration: How Can Multiple 



TEAM MORELLI 

viii 
 

Consolidation of 

Proceedings in 

Investment 

Arbitration 

Proceedings Arising from the  

Same or Related Situations be Handled Efficiently? 21(1) ICSID Review – 

Foreign Investment Law  

Journal (2006) 

ICSID 

Secretariat, 

Proposals for 

Amendment of 

ICSID Rules 

Volume 3 of the ICSID Secretariat, Proposals for Amendment of the ICSID 

Rules, Working Paper. Schedule 7, Dated August 2, 2018. 

Johanne M. Cox Johanne M. Cox, “Expropriation in Investment Treaty Arbitration”  

 

Nolan et al M. D. Nolan and F. G. Sourgens, The Inter-play Between State Consent to 

and Denunciation of the ICSID Convention: The (Possible) Venezuela Case 

Study, Provisional Issue, (September 2007)  

O. M. Garibaldi O. M. Garibaldi, On the Denunciation of the ICSID Convention, Consent to 

ICSID Jurisdiction, and the Limits of the Contract Analogy, 2009, 

https://www.transnational-dispute-management.com/Article.asp?key=1339 

OECD OECD (2004), “Fair and Equitable Treatment Standard in International 

Investment Law”, OECD Working Papers on International Investment, 

2004/03, OECD Publishing. http://dx.doi.org/10.1787/675702255435 

 

R. Dolzer Dolzer, “Indirect Expropriation, New Developments?” Environmental Law 

Journal, vol. 11, 2002, p. 65. This doctrine has also been described as 

“orthodox” by A. Newcombe, “The Boundaries of Regulatory Expropriation 

in International Law,” in P. Kahn, T. W. Wälde (Eds.), New Aspects of 

International Investment Law. Leiden/Boston, Martinus Nijhoff Publishers, 

2007, pp. 392–449 

 

Suzy H. Nikièma Suzy H. Nikièma, Best Practices Indirect Expropriation. 

UNCTAD, 

Procedural 

UNCTAD, Investor State Dispute Settlement, ICSID Procedural Issues,2003 



TEAM MORELLI 

ix 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Issues 

Use of Media by 

Counsel in 

Investor-State 

Disputes Article   

Meg Kinnear and Aissatou Diop, Use of Media by Counsels in Investor-State 

Arbitration, ICCA Congress Series No. 13, 2006. 



TEAM MORELLI 

x 
 

 

OTHER AUTHORITIES 

 

Abbreviation Citation 

Guiding Principles Applicable to Unilateral 

Declarations of States Capable of Creating 

Legal Obligations 

Guiding Principles Applicable to Unilateral 

Declarations of States Capable of Creating 

Legal Obligations, in United Nations, Report 

of the International Law Commission Fifty-

Eight session (1 May-9 June and 3 July-11 

August 2006), General Assembly, Official 

Records Sixty-First session, YEARBOOK OF 

THE INTERNATIONAL LAW 

COMMISSION 2006, Vol. II-2,  

World Bank Guidelines World Bank Guidelines on the Treatment of 

Foreign Direct Investment, Section IV, Art. 2 

1 Ibid, Section 6, Art. 1 

 

 

 

 

 

 

 

 

 

 



TEAM MORELLI 

xi 
 

 

SYMBOLS & ABBREVIATIONS 

 

Term/Symbol Meaning 

& And 

¶/¶¶ Paragraph/paragraphs 

P/PP Page/Pages 

BIT/BITs Bilateral Investment Treaty/Bilateral Investment Treaties 

Claimants/ Claimants’ FriendsLook Plc., SpeakUp Media Inc., Whistler Inc. 

DCF Discounted Cash Flow method 

FET Fair and Equitable Treatment 

Ibid As above 

ICSID International Centre for Settlement of Investment Disputes 

Media Law Law on Media and Information No. 1125-L 

n. note 

OECD The Organisation for Economic Co-operation and Development  

TCA  Tyrean Communication Agency 

Record Record of Dispute 

Respondent The Republic of Tyrea 

Social media Websites and applications that enable users to create and share 

content or to participate in social networking. 

Supra Same place as 

TKC Tyrean currency, Ket-ste 

Tyrea-Novanda BIT Agreement on the Promotion and Reciprocal Protection of 

Investments between the Republic of Tyrea and the Federation of 

Novanda 

Tyrea-Kitoa BIT Agreement on the Promotion and Reciprocal Protection of 

Investments between the Republic of Tyrea and the Union of Kitoa 

 



TEAM MORELLI 

1 
 

STATEMENT OF FACTS 

Overview 

 

1. This dispute arises from the arbitrary, disproportionate and discriminatory measure taken 

by the Republic of Tyrea in the form of blocking the Claimants’ social media platforms 

which has consequently led to the expropriation of the Claimants’ investments contrary to 

Article 6 of the Tyrea-Kitoa and Tyrea-Novanda Bilateral Investment Treaties and has 

also breached the Fair and Equitable Treatment standard as enshrined under Article 3.1 of 

the two relevant BITs.  

 

The Claimants, their Investments and the Enactment of the Media Law 

 

2. There are three Claimants in this arbitration proceeding, each of which is an international 

social network. Claimant FriendsLook, is incorporated under the laws of the Republic of 

Novanda, and Claimants, Whistler and SpeakUp are both incorporated under the Laws of 

the Republic of Kitoa, (Collectively, “Claimants”) 

3. On 28 March 2000, the Respondent concluded and signed the Bilateral Investment Treaty 

with the Federation of Novanda (“Novanda”) (the “Tyrea-Novanda BIT”) and the 

Bilateral Investment Treaty with the Union of Kitoa on 20 January 2001 (the “Tyrea-

Kitoa BIT”). The Tyrea-Novanda BIT and the Tyrea-Kitoa BIT were ratified on 10 

September 2000 and 25 May 2001, respectively. 

4. On 10 September 2013, the Respondent passed a new media law, No. 1125-L (Media 

Law) which was to liberalize and loosen its control over the media and press. The Tyrean 

Parliament spokesperson was on record saying that the new media law was to provide a 

conducive environment and fruitful collaboration with the Claimants and other investors. 

5. In December 2014, at an international conference sponsored by the Tyrean government 

dubbed “A New Web Era in Tyrea” which took place in the Tyrean capital, the 

Respondent again assured social media platforms, internet service providers, online 

brands and other businesses of its efforts to facilitate a conducive internet environment in 

Tyrea. 
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6. With the assurances made by competent government officials and the adoption of the 

new Media Law the Claimants considered Tyrea as a potential market and made 

investments in 2015, FriendsLook, the biggest and most popular o from among the 

Claimants opened an office in Tyrea and launched a Tyrean version of its website. In the 

early summer of 2015, Whistler and SpeakUp followed suit and opened their websites in 

Tyrea. 

7. The Claimants were a success, gaining millions of new users in Tyrea. This immensely 

contributed to the increased internet usage in Tyrea, particularly the Claimants’ 

development of social media features tailor-made for the Tyrean public.  

8. After the Claimants platforms had been established in Tyrea, the Tyrean Population was 

able to create online communities and start threads1 which were abused by extremists and 

violent activists to disseminate propaganda in Tyrea. 

9. At the end of 2016, extremists began publishing information about alleged instances of 

discrimination against one of the two major ethnic groups in Tyrea, the Minyar and 

Tatyar, calling for extremist, violent measures to put an end to the discrimination. To 

achieve their goals, these radicalist groups created tens of thousands of fake profiles on 

social media accounts which they used to spread misrepresentative and sometimes false 

information.  

10. FriendsLook, Whistler and SpeakUp were not the only platforms used by the radicalists. 

For instance, Wink, a messenger application locally owned, was swamped with messages 

automatically delivered to the users and containing links to radicalist posts. Truthseeker, 

a platform owned by the Tyrean Government, was also used to proliferate radical and 

polarizing content amongst the Tyrean population. 

The New Amended Law (Law 0808-L) 

 

11. On 12 January 2018, the Respondent passed Law 0808-L Amending the Law on Media 

and Communications (“Law 0808-L”), which required all social networks to implement 

certain safeguards to aid in identifying users and filtering content. The amendment also 

introduced a requirement for a filtering algorithm preventing the dissemination of hate 

 
1 (series of posts on the same subject with the use of “hashtags” “#”) which allowed users to easily track the posts 
with the same topic. 
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speech, requirement of requesting Personal ID card details from both new and existing 

Tyrean social networks users, and a requirement to provide to the competent authorities 

of Tyrea access to such Personal ID card details. 

12. A decree, (the “Promulgation Decree”) was issued to introduce the new law. The 

Promulgation Decree provided for a 60-day window within which social network 

platforms would have to fully operationalize with the new requirements. 

13. The Claimants immediately set to work on establishing tailored mechanisms for 

combating the spread of hate speech among Tyrean language users. The Claimants 

initially believed the term of 60 days to be a feasible time frame for the task, as, although 

the majority of the work could be completed within 45 days, two additional weeks would 

be required for testing and adjustment, which was crucial in light of nuances of Tyrean 

language. 

14.  All the Claimants finally implemented the required user identification mechanism in due 

time. However, due to the reduced deadline, full compliance would mean that the 

Claimants would have to block all accounts for which not Tyrean Personal ID card details 

had been provided in a timely manner. Hesitant to employ such an unpopular measure, 

they refrained from blocking the existing unverified accounts and in the end this measure 

was not implemented. 

15. On 28 February, 1st and 2nd March 2018, the Tyrean Communications Authority (TCA) 

after investigating the matter, issued an ordinance blocking the Claimants’ websites for 

non-compliance with the new legal requirements for social networks. Citing failure of the 

algorithm, the Respondent decided to block FriendsLook, Whistler and SpeakUp entirely. 

Other platforms such as Wink a locally owned platform and Truthseeker which is owned 

by the Government of Tyrea and were used by radicalists were however not blocked. 

16. The blockage of Claimants platforms led to the impairment their activities in Tyrea and 

they can no longer carry out any activities they previously engaged in within the 

Respondent’s territory. Considering the unprecedented nature of their claims and the 

similarity of their positions as regarding the decision to block their platforms. Claimants 

decided to join forces and submit a joint claim. 

17. On 29 June 2018, the Claimants submitted a joint request for arbitration to the ICSID 

Secretariat alleging Respondent’s violation of the Fair and Equitable Treatment standard 
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within the Tyrea-Kitoa and the Tyrea-Novanda BITs and the expropriation of their 

investments. 
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SUMMARY OF ARGUMENTS 

 

A. The Tribunal should not grant the Provisional Measures requested by the Respondent 

on the following grounds; (i) the Respondent has not satisfied the requirements of 

Rule 39 of the ICSID Arbitration Rules, (ii) the Respondent’s rights are not at risk of 

infringement; and (iii) the Respondent has not satisfied the urgency and necessity 

requirements. 

B. The Tribunal has jurisdiction over the dispute despite the Respondent’s denunciation 

of the ICSID Convention. 

C. The Tribunal has jurisdiction over the multi-party dispute given the nature of the 

dispute and similarity of the claims. 

D. Respondent’s action of blocking the Claimants’ platforms is a violation of Articles 

3(1) and 6 of the Tyrea-Novanda BIT and Articles 3(1) and 6 of the Tyrea-Kitoa BIT; 

it violates the Fair and Equitable Standard and amounts to an unlawful and indirect 

expropriation of the Claimants’ investment in Tyrea. 

E. The compensation requested by the Claimants is not speculative in nature and the 

Discounted Cash Flow Method is the appropriate method for the quantification of 

damages in this case. 
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ARGUMENTS 

 

A. THE TRIBUNAL SHOULD NOT GRANT THE PROVISIONAL MEASURES 

REQUESTED BY THE RESPONDENT. 

 

1. Provisional measures are an extraordinary remedy and should not be ordered lightly by 

an arbitral tribunal. The party seeking provisional measures to demonstrate why the 

Tribunal should grant their extraordinary request.2 

2. Article 47 of the ICSID Convention and Rule 39 ICSID Arbitration Rules (hereinafter 

“Rule 39”) govern the issuance of Provisional Measures.  

3. The party seeking provisional measures must comply with the provisions of Rule 39. The 

rule provides that a request for provisional measures must specify the rights to be 

preserved, the measures requested and the circumstances requiring such measures.  

4. Various tribunals have interpreted these requirements to mean that provisional measures 

must: (i) serve to protect certain rights of the applicant, (ii) meet the urgency 

requirement; and (iii) meet the necessity requirement, which implies the existence of a 

risk of irreparable harm.3 This test is conjunctive and each part of the test must be 

satisfied for provisional measures to be issued.  

5. Provisional Measures in this case cannot be issued for the following reasons; (i) the 

Respondent has cited speculative and hypothetical situations as the circumstances 

requiring provisional measures, (ii) In any case, the Respondent’s rights are not at risk of 

infringement; and (iii) the Respondent has not satisfied the urgency and necessity 

requirements. 

 

 

 

 
2 Maffezini, ¶10 
3 Churchill and Planet Mining v Indonesia, ¶ 69; Plama v Bulgaria, Burlington v Ecuador, ¶ 51; Quiborax v Bolivia, 
¶113, Iona Micula v Romania, ¶12 
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I. The Respondent has Cited Highly Speculative and Hypothetical Situations as the 

Circumstances that Require Grant of Provisional Measures. 

 

i. The claims of the Respondent are not proven by evidence. 

 

6. The Respondent claims that Claimants have waged a large-scale media war against 

them.4 They have listed several Articles that they claim have been instigated by the 

Claimants. They have however failed to prove that these Articles have in fact been 

instigated by the Claimants. The Claimants have claimed responsibility for the 

publication of the Request for Arbitration in the Global Herald but still maintain that they 

have had no role in the publication of other media Articles. The Claimants, however, 

request the Tribunal to preserve their right to comment freely on arbitration matters.5    

 

ii. Response to allegations of possible effects on Tyrea’s economy 

 

7. The Respondents have contended that the Claimant's interaction with the media has the 

potential to “undermine its attempt to develop a more extroverted economy and promote 

the country’s growth”.6  

8. According to the Respondent, the Claimant could cause it to fail in its bid to host the 

World Expo 2025 and it may result in a more expensive issuance of the large 5-year and 

10-year bonds that the government is planning.  

9. The Tribunal should note that the decision on the country that will host the World Expo 

2025 is yet to be made. The bond issuances are also yet to be undertaken. This means that 

the Respondent has premised its request for provisional measures on rights it does not 

actually own presently. They are rights that may or may not be owned in future. It was 

found in the case Maffezini v Spain that the use of present tense in Rule 39 implies that 

the rights to be protected by means of provisional measures must exist at the time of the 

request, must not be hypothetical, nor should they be ones to be created in the future. 7  

 
4 Request for Provisional Measures, ¶2 
5 Metalclad v United Mexican States, ¶13 
6 Request for Provisional Measures, ¶8 
7 Maffezini v Spain ¶ 13  
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10. We urge the Tribunal will uphold this rationale and find this that the request is premised 

on rights that are presently non-existent and thus provisional measures cannot be issued.   

iii. Response to allegations of possible effects on the political situation in Tyrea 

 

11. The political situation in Tyrea has not been accurately represented. The Respondent has 

termed the political situation in Tyrea as volatile.8 This is a misrepresentation of the 

political situation in Tyrea in the recent past. In spite of the circulation of the 

“controversial Articles” online in Tyrea9, there has still been a de-escalation of political 

tensions in Tyrea’s largest cities10 where the Claimants’ actions would have the most 

impact.11 Thus, the political situation in Tyrea in the recently cannot be accurately termed 

as not volatile and more importantly, it has not been aggravated by the controversial 

publications. This significantly reduces the necessity for provisional measures and the 

urgency with which they are required and it provides further ground for denial of the 

requested provisional measures. 

iv. Response to allegations of possible effects on the procedural integrity of the case 

 

12. The Respondent has also alleged that the Claimants’ publication of case material has the 

potential to interfere with the procedural integrity of this case. The Claimants have 

accepted responsibility for the publication of the ‘Request for Arbitration’. However, the 

allegations that the Claimants have publicized case material provided by the opposing 

party are baseless and have not been proven by evidence.        

 

13. In BiWater Gauff v Tanzania, the ICSID tribunal, grappling with the same issue of 

confidentiality, particularly the publication of case material, found that parties are only 

required to abstain from publication of case material produced by another party. 

However, they were given the liberty to publicize their own documents.12  A similar 

 
8 Request for Provisional Measures, ¶9 
9 Procedural Order No. 2, ¶13 
10 Procedural Order No. 2, ¶5 
11 Procedural Order No. 3, ¶¶5-6 
12 BiWater Gauff v Tanzania, ¶163  
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opinion was later upheld in the case of Beccara v Argentina.13 The Claimant’s actions 

have in no way impeded on the Respondent’s rights as was alleged. The request for 

arbitration has been drafted by the Claimants and they should be at liberty to publicize it.    

II. The Respondent’s Rights in this Dispute are not at Risk of Infringement 

 

i. Interaction with the media, in the absence of a confidentiality agreement, is well 

within a party’s rights and cannot aggravate a dispute. 

 

14. The Respondent has submitted that the Claimants’ interaction with the media has the 

potential to aggravate the dispute.14 We disagree with this position. It is the Claimant’s 

contention that given that there is no requirement of confidentiality, parties’ public 

discussion of the case is not limited very strictly. Moreover, that the Claimants in this 

case have not participated in any actions that could aggravate the dispute.   

15. The Secretary General of ICSID, Meg Kinnear, and Aissatou Diop, in Article titled Use 

of Media by Counsels in Investor-State Arbitration, correctly observe that there is hardly 

any legal constraint requiring confidentiality in international arbitration. For this reason, 

many tribunals have found that employment of a media strategy is well within a party’s 

rights. The two authors enumerate three possible sources of such a constraint; the relevant 

treaty or contract, the applicable arbitration rules and the relevant procedural rules. In the 

absence of such a requirement, parties are free to employ a public relations strategy, or in 

this case a media strategy.15   

16. Similar opinions have been expressed in Article titled Confidentiality and Transparency- 

ICSID Convention Arbitration. Therein it is observed that the ICSID Convention and 

Arbitration Rules do not contain any presumption of confidentiality. Thus parties usually 

agree on which documents they wish to keep private and the ones that may be publicized. 

Such a confidentiality agreement is signed by parties and adopted into an order made by 

the tribunal. 16 

 
13 Beccara v Argentina, ¶153 
14 Request for Provisional Measures, ¶1 
15 Use of Media by Counsel in Investor-State Disputes Article  
16 Confidentiality and Transparency- ICSID Convention Arbitration 



TEAM MORELLI 

10 
 

17. In this case, none of these possible sources allude to a requirement of confidentiality on 

the parties. The parties are not in any way restricted from public discussion of the 

dispute.       

18. An example of a case where employment of a media strategy was found to be in breach 

of the other party’s rights is the Pope and Talbot case. The UNCITRAL Tribunal came to 

this decision because counsel for the claimant published a draft letter by counsel for the 

Respondent to the Privy Council contrary to the provisions of Provisional Order No. 1 

that required all case material to be kept private. 17This must be distinguished from the 

present case where there is no requirement of confidentiality which means the Claimants 

are free to engage the media and express their opinion on the dispute. Moreover, the 

Claimants have not participated in the publication of case materials published by the 

other party. 

ii. In any case, the media campaign is not directed at the subject matter of the dispute 

and thus cannot aggravate this dispute. 

 

19. The Respondent has contended that the Claimants should abstain from any steps that 

would aggravate ‘this’ dispute, that is, the dispute before the tribunal. It is the Claimants’ 

submission that the media campaign is not directed at the subject matter of the dispute 

before the tribunal and thus cannot possibly aggravate this dispute. 

20. The subject matter of the dispute before the tribunal is expropriation of the Claimants’ 

investments and violation of the Fair and Equitable Treatment Standard. The object of the 

media campaign is matters of human rights and civil liberties such as freedom of the 

media and freedom of expression.18 These matters are outside the competence of the 

tribunal. They have no effect on the resolution of the investment dispute before the 

Tribunal.  

21. The Respondent is trying to use provisional measures to escape public scrutiny and 

accountability over its very controversial actions, even though such measures would have 

nothing to with the resolution of the investment dispute. For instance, the Respondent has 

decried its downgrading with regard to freedom of expression by Amnesty International 

 
17 Pope and Talbot, ¶ 6 
18 Request for Provisional Measures, ¶3 
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and Reporters without Borders, outrageously alleging that this is courtesy of the 

Claimants’ media campaign. This is an unacceptable act of projection of blame by the 

Respondent state, which goes so far to prove that the Respondent has the aim of escaping 

public scrutiny for its actions, while donning the disguise of provisional measures. 

22. In the case of Amco Asia, it was found that the single article to which Mr. Tan, the 

majority shareholder of the Claimants’ assets contributed, did not amount to aggravation 

of the dispute. The Tribunal further remarked that it might be possible that a large press 

campaign would have an effect on Indonesia, however, it would not affect the rights in 

dispute. Thus, provisional measures would still not be justified given that Rule 39(1) and 

Article 47 pertain to the rights in dispute.19       

23. The Claimant’s pray that the Tribunal will uphold this rationale and find that since the 

media campaign has nothing to do with the rights in dispute, the campaign is not subject 

to regulation by means of provisional measures.     

III. The Necessity and Urgency Requirements have not Been Satisfied 

 

i. The Necessity Requirement 

 

24. For provisional measures to be issued, it must be absolutely necessary.20 The necessity 

requirement may be deemed to have been satisfied where there is imminent danger of 

irreparable harm. An irreparable harm is that which cannot be repaired by an award of 

damages.21 

25. In the CEMEX v Venezuela case, the tribunal assessed the two types of imminent harms 

that have given rise to requests for provisional measures; 

26. Situations where the alleged prejudice can be readily compensated by awarding damages; 

and 

27. Those where there is a serious risk of destruction of a going concern that constitutes the 

investment.22 

 
19 Amco Asia v Indonesia, ¶3 
20 UNCTAD, Procedural Issues, page 31 
21 Quiborax v Bolivia, ¶156 
22 CEMEX v Venezuela, ¶55 
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28. In the first category of cases, provisional measures were denied by the relevant tribunals 

because of the absence of an “irreparable harm.” In the second category they were 

granted, as the destruction of the ongoing concern that constituted the investment would 

have created an irreparable harm. This calls for an analysis of the harms foreseen by the 

Respondent.23  

29. What would seem to be the most urgent situation creating necessity for provisional 

measures is the social and political situation in Tyrea. The Respondent has termed the 

political situation in Tyrea as volatile,24 and has mentioned this situation as one of the 

circumstances requiring issuance of provisional measures. This, however, is not an 

accurate representation of the political and social situation in Tyrea most recently, and it 

especially does not speak truthfully to the effects of the media campaign on the Tyrean 

public.  

30. Paragraph 13 of Procedural Order No. 2 confirms that the Claimants’ media Articles are 

in circulation in Tyrea. Paragraph 5 of the same Order, however, explains that there has 

been a general de-escalation of tensions in Tyrea despite the circulation of the 

controversial Articles. This speaks more accurately to the nature of the media campaign; 

it is not one with the potential to cause a country to slip back into civil war. The 

campaign only criticizes the government’s approach to civil rights. 

31. The Respondent has referred to the government’s efforts to create a more liberal 

economy. As has been earlier explained these references are hypothetical and speculative 

and not based on rights that the Respondent actually possesses. In the unlikely event that 

the Respondent manages to prove that the Claimants’ actions resulted in the failure of 

their efforts to create a more liberal economy, such harm can be repaired through 

damages. The loss of revenue from failing to secure the World Expo and issuing fresh 

bonds may be easily calculated, and thus can be compensated by damages.   

32. The Respondent has again referred to the risk of prejudice against it courtesy of the 

media campaign. We submit that no prejudice would accrue against the Respondent in an 

investment dispute resolution process because of a media campaign addressing civil 

liberties. 

 
23 Ibid, ¶56 
24 Request for Provisional Measures, ¶9 
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33. In this case there is no risk of irreparable harm and as such the necessity requirement has 

not been satisfied. 

ii. The Urgency Requirement      

 

34. There is urgency when there is a need to safeguard rights that are in imminent danger of 

irreparable harm before a decision is made on the merits.25 

iii. There is no imminent danger of irreparable harm 

 

35. The harms that have been foreseen by the Respondent are hypothetical, speculative and 

any risk of their occurrence has not been satisfactorily proven by the Respondent. The 

same harms, in the highly unlikely event that they occur can be repaired by means of 

monetary damages. As a result, the Urgency requirement has not been satisfied and 

provisional measures must not be issued.  

 
25 Quiborax v Bolivia, ¶ 149. 
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B. THE TRIBUNAL HAS JURISDICTION OVER THE DISPUTE DESPITE 

TYREA’S DENUNCIATION OF THE ICSID CONVENTION 

 

36. The Respondent argues that its standing offer to arbitrate no longer stands given that it 

has denounced the ICSID Convention and for that reason the Tribunal is without 

jurisdiction over the dispute.26  

37. Tyrea is wrong for two reasons: i. the Republic of Tyrea has given its unqualified consent 

to ICSID Arbitration and this consent still stands 27  ii. In any case, at the time of 

acceptance of the standing offer, Tyrea’s denunciation of the ICSID Convention had not 

yet taken effect. 

I. The Republic of Tyrea has Given its Unqualified Consent to ICSID Arbitration and 

that Consent Still Stands Despite Denunciation 

 

38. Under Article 9 of the relevant BITs, the Republic of Tyrea has given its unqualified 

consent to ICSID Arbitration. Article 9(1) and (3) of the relevant BITs state as follows; 

 

Disputes between one Contracting Party and a national of the other Contracting 

Party concerning an obligation of the former under this Agreement in relation to 

an investment of the latter, shall at the request of the national concerned be 

submitted to the International Centre for Settlement of Investment Disputes, for 

settlement by arbitration or conciliation under the Convention on the Settlement 

of Investment Disputes between States and Nationals of other States opened for 

signature at Washington on 18 March 1965.  

(…) 

Each Contracting Party hereby gives its unconditional consent to the submission 

of disputes as referred to in paragraph 1 of this Article to international arbitration 

in accordance with the provisions of this Article.28 

 
26 Response to Request for Arbitration, ¶ 5 
27 Ibid 
28 Tyrea-Kitoa and Tyrea-Novanda BITs, Article 9 (emphasis added).  
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39. The Tribunal will observe that these provisions are self-satisfying and there is no 

requirement for further action on an investors’ part for the provisions to become 

effective. The Respondent state has given its unconditional consent to ICSID Arbitration, 

and thus at an aggrieved investor’s request, the dispute shall be presented to the ICSID 

Tribunal for resolution. The use of mandatory and binding language such as the phrases 

‘each Contracting party hereby consents’ and ‘shall be submitted to arbitration’, 

renders the offers unequivocal and irrevocable.29  

40. These binding offers to arbitrate would still stand even after denunciation of the ICSID 

Convention for two reasons. First, because the offer to arbitrate qualifies as a unilateral 

declaration that gives rise to legal obligations, and secondly because Article 72 of the 

ICSID Convention protects the Tribunal’s jurisdiction over cases in which unilateral 

consent to arbitrate was given before denunciation.  

II. The offer to arbitrate under Article 9 of the relevant BITs qualifies as a unilateral 

declaration that gives rise to legal obligations 

 

41. Under the doctrine of pacta sunt servanda, established as one of the principles that must 

be upheld in the observance of treaties, every treaty in force is binding upon the parties to 

it and must be performed by them in good faith.30 The treaties relevant to this case 

contain dispute resolution mechanisms that have been agreed upon by the Contracting 

States. This must be honored by the Republic of Tyrea. 

42. In the Nuclear Tests case, the Court recognized that declarations made by way of 

unilateral acts can have the effect of creating legal effects. This may occur when it is the 

intention of the state to be bound according to its terms. Such intention to be bound 

confers on the unilateral act the character of legal undertaking. An undertaking of this 

kind is binding, lack of a quid pro quo or subsequent acceptance notwithstanding. 31 In 

this case, it was the Respondent’s intention to be legally bound. This can be inferred from 

the compulsory language of the Arbitration Clauses of the BITs (e.g. disputes ‘shall’ at 

the request of the national concerned be presented to ICSID) and the broad nature of the 

consent thereof (i.e. unconditional consent).    

 
29 C. Schreuer, Consent to Arbitration 
30 Vienna Convention on the Law of Treaties, Art [26] 
31 Nuclear Tests Case, ¶ 43 
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43. The International Law Commission has articulated the conditions under which unilateral 

declarations of a state are considered a source of legal obligations under Customary 

International Law; 

3. To determine the legal effects of such declarations, it is necessary to take account 

of their content, of all the factual circumstances in which they were made, and of 

the reactions to which they gave rise;  

4. A unilateral declaration binds the State internationally only if it is made by an 

authority vested with the power to do so. 

5. (…) 

6. (…) 

7. A unilateral declaration entails obligations for the formulating State only if it is 

stated in clear and specific terms.32 

44. In relation to the agreed dispute resolution mechanism in this case, it was expressed 

through compulsory and unequivocal language, in a document from whose function is to 

confer legal obligations to the Contracting Parties. The BITs in which the arbitration 

clause is contained was made with a view to attract investors to Tyrea through, among 

other factors, an agreeable dispute resolution mechanism. The BITs were signed by duly 

assigned persons and the terms of the agreement were stated in clear and specific terms. 33 

Tyrea’s unilateral consent to ICSID Arbitration should consequently be found to have 

binding legal effects that must be honored. 

45. The International Law Commission at paragraph 10 has further stated that a unilateral 

declaration that has created legal obligations for the State making the declaration cannot 

be revoked arbitrarily. 

46. For the above stated reasons, the Tribunal should find that the offers to arbitrate are 

binding and that they did not lose validity after denunciation.  

 

 

 
32 Guiding Principles Applicable to Unilateral Declarations of States Capable of Creating Legal Obligations 
33 Record, p 58, line 1835 
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III. Article 72 of the ICSID Convention protects the Tribunal’s jurisdiction over cases in 

which unilateral consent to arbitrate was given before denunciation 

 

47. Article 72 of the ICSID Convention provides as follows; 

Notice by a Contracting State pursuant to Articles 70 or 71 shall not affect the 

rights or obligations under this Convention of that State or of any of its 

constituent subdivisions or agencies or of any national of that State arising out of 

consent to the jurisdiction of the Centre given by one of them before such notice 

was received by the depositary 

48. Under Article 72, a notice of denunciation of the ICSID Convention “shall not affect” 

rights and obligations under the Convention “arising out of consent to the jurisdiction of 

the Centre” given “before such notice was received.”  As Tyrea provided “unconditional 

consent” to the jurisdiction of the Tribunal in the Tyrea-Kitoa BIT concluded on 20th 

January 2001 and the Tyrea-Novanda BIT concluded on 15th December 200034, the notice 

of denunciation dated 5th January 2018 cannot affect already accrued rights and 

obligations (such as the obligation to arbitrate disputes).  

49. Contention often arises from whether Article 72 addresses even unilateral consent. It is 

the Claimant’s stand that it does address even unilateral consent. 

50. In instances where the ICSID Convention intends to refer to mutual consent, it does so 

expressly, for example, Article 25(1) refers to the parties giving “their” consent and no 

party being authorized to withdraw “its” consent unilaterally. Another example is in the 

preamble. At the sixth indentation, there is reference to mutual consent and at the seventh 

indentation there is reference to ‘its’ consent. Further, at Article 26 there is reference to 

‘consent of the parties’ and later ‘its’ consent, referring to the consent of an individual 

state. At Article 72, there is only reference to consent given by either a State or its 

constituent subdivision or agencies.   

51. Thus, Article 72 of the ICSID Convention, protects from the effects of denunciation the 

rights and obligations that would arise from the unilateral consent to arbitration given by 

the Republic of Tyrea under Article 9 of the relevant BITs. One such obligation is to 

 
34 Record, 56, Relevant BITs, Article 9(3) 
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present investor-state disputes between itself and nationals of the other Contracting States 

to ICSID.      

IV. In Any Case, at the Time of Acceptance of the Standing Offer, Tyrea’s Denunciation 

Had Not Yet Taken Effect. 

 

52. Article 54 of the VCLT provides for withdrawal from an agreement, but it requires that 

such withdrawal be done according to the terms of that agreement. The right to 

denunciation of the ICSID Convention is established under Article 71 of the same. 

Article 71 of the ICSID Convention states that such denunciation may only take effect six 

months after the denunciation. The Republic of Tyrea denounced the ICSID Convention 

on the 5th of January 2018. This means that the denunciation would only take effect on 

the 6th of July 2018. 

53. This provision of the second sentence of Article 71 must be considered in light of the 

principle of effet utile that states that a legal provision must be read in such a manner as 

to give meaning to each term under that provision. Failure to consider the 6-month period 

would render the second sentence of Article 71 devoid of meaning. 35 

54. Seven days before Tyrea’s denunciation took effect, on the 29th of June 2018, the 

Claimants made a request to arbitrate before the ICSID Tribunal. The Claimant’s thus 

fulfilled their procedural requirements36, in good time, under Rule 2(3) of the ICSID 

Institution Rules which provides that the date on which the second party acted shall be 

deemed to be the date of consent. Thus, even in the event that the Tribunal finds that 

there is a requirement for perfected consent; consent was perfected on the 29th of June 

2018, before denunciation took effect.  

55. Such a decision would not be novel. The majority opinion in the case of BlueBank v 

Venezuela had a similar holding. The Bolivarian Republic of Venezuela denounced the 

ICSID Convention on 24th of January 2018. ICSID received the Claimant’s request to 

arbitrate on the 25th of June 2012. The Tribunal held that denunciation can only take 

effect after the 6 months provided for under Article 71 have elapsed. Since an agreement 

to arbitrate was made before the expiry of the six-month period, the Respondent State 

 
35 Blue Bank v Venezuela, ¶ 120  
36 Venoklim v Venezuela, ¶ 78 
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could not unilaterally withdraw its consent pursuant to Article 25 of the ICSID 

Convention.  

C.  THE TRIBUNAL HAS JURISDICTION OVER THE MULTI-PARTY CLAIMS 

ADVANCED BY THE CLAIMANTS 

 

56. The Claimants submit that this Arbitral Tribunal has jurisdiction over the present multi-

party claims that have been advanced, because; i) The Tribunal has the power and 

authority to decide on matters of procedure that have not been addressed by the ICSID 

Convention, as stated under Article 44 of the ICSID Convention and Rule 39 of the 

Arbitration Rules. ii) The Claims advanced satisfy the conditions as laid out by several 

tribunals for Multi-party claims to be admissible. iii) The scope of the consent given 

under Article 9(3) of the relevant BITs is wide enough to cover multi-party claims. 

I. The Tribunal has the power to decide on procedural matters that have not 

been addressed by the ICSID Convention. 

 

57. The Claimants aver that this arbitral tribunal has the authority to decide on matters of 

procedure and conduct of the proceedings as empowered by Article 44 of the ICSID 

Convention and Rule 39 of the Arbitration Rules.37 

58. The two provisions read together would mean that this present tribunal is empowered to 

decide on procedural matters such as Multi-party claims in the present proceedings and 

hence the Claimants submits that indeed this Tribunal should exercise its jurisdiction over 

the multi-party claims advanced. 

59. Several Tribunals have relied on the two Provisions to admit multi-party claims. In fact, 

40% ICSID cases are made on a multi-party basis. In the few cases in which the multi-

party basis of the case was contested, tribunals have unanimously relied on rule 39 and 

Article 44 to find that they have the authority to decide whether or not a multi-party case 

is admissible. All of those cases were later admitted by the ICSID tribunal.38 

 
37 Gabrielle Kaufmann-Kohler et al., Consolidation of Proceedings in Investment Arbitration, pp. 101-102, who 
conclude that a decision to consolidate separate proceedings is not a decision on jurisdiction but a procedural 
order. 
38 ICSID Secretariat, Proposals for Amendment of the ICSID Rule, ¶a 7-8 
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60. The Claimants hence submits that this present tribunal should adopt the two provisions as 

giving it the authority to determine whether or not it will multi-party claims that have 

been advanced. 

i. The Claims advanced satisfy the pre-conditions for group treatment 

 

61. The Claimants aver that they have fulfilled the Conditions set forth by arbitral Tribunals 

for the admission of any Multi-party claims before them. Such conditions include; 

connexity of the underlying Facts, legal connexity, same Respondent, similar Remedies 

sought,39  same illegal Measure affecting the Claimants and similar overall economic 

transaction.40  

ii. There is a connexity of the underlying Facts 

 

62. The Claimants submits that indeed there is a connection of the overall underlying facts as 

established throughout the statement of uncontested facts in the record of dispute. Also, 

the facts surrounding the expropriation of the Claimant’s investments are identical. All 

the Claimants were required to comply with Law-0808-L, which was amended in a 

manner that crippled their ability to comply. The Claimants’ investments were later 

expropriated in the name of enforcement of the Law, thus the request for arbitration.41 

63. The tribunal in the case of Noble Energy and Machala Power v. Ecuador and Conelec 

admitted the multi-party claims advanced by the Claimants and stressed that the more 

related the cases are, the more likely the Tribunal is to treat them together, despite a 

party’s objection.42 

iii. The Respondent is the same 

 

64. The Claimants submit that the Respondent in this dispute is the same, the Republic of 

Tyrea, having carried out the discriminatory, disproportionate and unreasonable measures 

of blocking the Claimants’ platforms.  

 
39 Abaclat and others v Argentina, ¶540 
40 Funnekotter v Zimbabwe 
41 Uncontested Facts, ¶¶6-25 
42 Noble Energy and Machala Power v. Ecuador and Conelec, ¶¶186-207; 
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iv. The overall economic transaction is the same 

 

65. The Claimants submit that their overall economic transaction is similar as they are all 

Social media platforms that have invested in Tyrea’s communication sector.43 

v. There is a Legal Connexity 

 

66. The Claimants submit that indeed there is a legal connexity owing to the fact that both 

relevant BITs (Tyrea-Kitoa BIT and Tyrea-Novanda BIT) are the same, they have 

identical provisions except only for the preambles. The parties to the dispute are also all 

contracting states to the relevant international instruments in this case.44 

67. The tribunal in OKO Pankki Oyj and others v. Estonia relied on the different BITs 

involved, one from Germany and another from Finland. The Tribunal determined that it 

had jurisdiction to the multi-party proceedings. The banks were both investors and the 

dispute arose from the investment. Investments were made in the same host state 

(Estonia).  

68. The Claimants thus submits that this Tribunal should find that indeed there is a legal 

connection and exercise its jurisdiction over the multi-party claims. 

vi. The Claimants Challenge the application of the same Measure 

 

69. The Claimants were all affected by the Respondent’s expropriatory measure of blocking 

their Social media platforms which in turn impaired their activities in Tyrea. This 

occasioned the institution of the present proceedings. 

70. In Funnekotter and others v. Zimbabwe, 14 unaffiliated investors challenging the same 

measures brought a claim alleging expropriation due to land acquisition in Zimbabwe. 

The tribunal’s jurisdiction was established.45Thus the Claimant’s position is that this 

Tribunal should admit the present multi-party claims given that they decry a similar 

illegal action of the Respondent. 

 
43 Uncontested Facts, ¶¶6-9 
44 Record, p 53 
45 Funnekotter v Zimbabwe, ¶95 



TEAM MORELLI 

22 
 

vii. The Reliefs sought are aligned 

 

71. The Claimants submit that the reliefs sought before this arbitral tribunal are aligned as 

evidenced in the Record of Dispute.46 The method for Quantification and Valuation of 

damages used for the sum claimed by the Claimants uses the Discounted Cash Flow 

Method (DCF) calculated by an expert and hence the similarity of their claims. The 

preliminary and jurisdictional decisions sought are also the same.47 

II. The Scope of the Consent given under Article 9(3) of the relevant BITs is 

wide enough to cover multi-party claims 

 

72. The Claimants contend that the unconditional Consent given by both parties provides a 

scope wide enough to accommodate any multi-party claims advanced and no additional 

consent would be required for this. 

73. In the case of Alemmani v Argentina, it was held that where parties have not given a 

provision for multi-party claims, the Tribunal would have to determine whether the scope 

of consent already given is wide enough to cover a case with multiple Claimants.48 Under 

Article 9(3) of the relevant BITs, the Respondent state gave its unconditional consent to 

ICSID Arbitration.49 We submit that this is a scope of consent wide enough to cover 

multi-party arbitration claims. 

 

 

 

 

 

 
46 Record, 6, Request for Reliefs 
47 Record, 14-19, Claimant Exhibit 7 
48 Alemanni v Argentina, ¶269 
49 Record, 56, Art 9 (3) 
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MERITS 

 

D. RESPONDENT VIOLATED THE FAIR AND EQUITABLE TREATMENT 

STANDARD AND UNLAWFULLY EXPROPRITED THE CLAIMANTS 

INVESTMENTS. 

 

I. Violation of the Fair and Equitable Treatment Standard. 

 

74. Article 3 (1) of the Tyrea-Kitoa BIT and the Tyrea-Novanda BIT provides that, “Each 

Contracting Party Shall ensure fair and equitable treatment to the investments of 

nationals of the other Contracting Party...”50 

75. Thus, this Article contains the fair and equitable treatment standard that seasoned 

scholars and prominent publicists in the field of international investment law have 

deemed to be the most important standard that guarantees the security of investments of 

aliens.51 

76. The fair and equitable treatment standard is an autonomous, self-contained and 

independent standard.52Various reputable academicians in the field of investment law 

have held this position.53 

77. This standard however, as a concept, has a broad and elusive definition.54 The practice by 

various tribunals demonstrates that various elements are encompassed by the FET 

standard, including the principle of proportionality, the non-discrimination requirement, 

due process, good faith, legitimate expectations, consistency and transparency.55 

78. In the present dispute, the Respondent has violated three of these elements, namely the 

non-discrimination requirement, the principle of proportionality, and legitimate 

expectations 

 
50Record, p 56 
51I. Tudor, The Fair and Equitable Treatment Standard in International Law of Foreign Investment, p.250 
52Azurix v Argentina award, ¶250 
53F.A. Mann, British Treaties for the Promotion and Protection of Investments, 52 British Yearbook of International 
Law 241, 244;  
54SMALL, pp 393-407 
55Waste Management v Mexico. 
   Pope & Talbot Inc. v Canada. 
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i. Discrimination 

 

79. There were five Social media companies within Tyrea. Three of these companies belong 

to the Claimants. FriendsLook, SpeakUp and Whistler. 56  Wink is a local messenger 

application whereas the State owns TruthSeeker.57  

80. The Respondent blocked all three social media websites belonging to the Claimants but 

left the two other social media companies operational58. The Claimants’ companies were 

the only non-Tyrean social media companies. The state gave two reasons for the 

blockade: the ethnic violence that was spinning out of control and the non-compliance 

with the law.59  

81. Posts across all five platforms instigated the violence. The radicalist communities within 

Tyrea used every available social media network to spread their message.60 The two non-

Tyrean companies did not comply with the law. There are pending criminal proceedings 

regarding the imposition of fine under Tyrean Criminal Code on Wink and 

TruthSeeker.61 

82. Despite the fact that all five platforms were used by radicals to instigate ethnic clashes 

and that all five companies did not comply with the law, the government has left 

TruthSeeker and Wink operational. The government did not give reasons why it did not 

block the two other Tyrean platforms.62 In fact the Respondent still uses TruthSeeker to 

communicate with its citizens.63 

83. The Respondent has treated the non-Tyrean social media companies more harshly by 

blocking their platforms and only seeks to impose fines on the Tyrean companies. This is 

despite the fact that all five companies transgressed in the same manner.  

 
56 Uncontested Facts, ¶¶¶7,8,9  
57 Uncontested Facts, ¶13 
58 Uncontested Facts, ¶21 
59 Ibid 
60 Uncontested Facts, ¶22 
61 Procedural Order 3, ¶11 
62 Supra n. 60 
63 Procedural Order 2, ¶15 
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84. As noted by the tribunal in Saluka v Czech Republic, discrimination arises when one 

party, amongst several parties, engaged in the same business and under the same 

circumstances, is accorded different treatment. The measures of the Respondent are 

undoubtedly discriminatory in nature. 

ii. The Principle of Proportionality 

 

85. Article 117 of the Tyrean Penal code provides for measures that the state should take in 

the event that a social network does not comply with requirements of the law. These 

measures are a fine in the amount of 50,000 - 100,000 TKC (Tyrean ke-tse); and/or (ii) 

temporary or permanent blocking of the relevant Network, depending on the gravity of, 

and possibility to, cure the particular transgression.64 

86. The violation of the Claimants was failing to block those accounts which no Tyrean 

Personal ID Card details had been provided in a timely manner. 65  This is a minor 

violation and should not be accepted as ground for permanently interfering with an 

investor’s enterprise. TruthSeeker and Wink did not comply with the law. The 

Respondents have instituted criminal proceedings under the Tyrean Criminal Code 

against TruthSeeker and Wink, and the punishment due to them is payment of fines. 66 

87. The Tyrean penal Code specifies that a permanent or temporary blockade is balanced on 

the possibility to cure the transgression caused.67 The transgression is the failure of the 

algorithm.68 Claimants are capable of curing this transgression by testing the algorithm to 

make the algorithm effective. 69 

88. The principle of proportionality demands a relationship between the means employed and 

the objectives sought. This was the position in Tecmed v Mexico.  The transgression of 

the Claimants was certainly not grave enough to warrant a permanent blockade of the 

websites. An imposition of fines, or an imposition of fines coupled with a temporary 

blockade would have sufficed. 

 

 
64 Record of Dispute, p 9 
65 Uncontested Facts, ¶20 
66 Supra n. 12 
67Supra n. 15 
68 Supra n. 9 
69 Uncontested Facts, ¶16 
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iii. Legitimate Expectations 

 

89. The legitimate expectations of an investor arise when representations are made to an 

investor by a host state and the investor relies on such representations when making an 

investment.70 Assurances by competent state organs or persons wielding state authority 

also comprise such legitimate expectations.71 

90. Mr. Anderson, a spokesperson of the Tyrean National Assembly in an official statement 

to the press, mentioned that it had become known to Tyrea that major international social 

networks were considering Tyrea as an investment destination and that they had even 

approached Tyrean ambassadors in Novanda and Tyrea to better understand the 

investment within Tyrea. He went on to state that by the new media law Tyrea expects to 

lay down the ground for the advent of such prominent international players and for 

fruitful collaboration with them in future. 

91. A representative of the government reiterated these assurances during an international 

conference dubbed “A New Web Era in Tyrea”. In her opening speech widely quoted by 

the international press, she said, “We declare with absolute certainty that a new internet 

era has begun for Tyrea and that we will do our absolute best to facilitate the 

establishment and use of new internet possibilities for the people of Tyrea.” 

92. The tribunal in Micula v Romania observed that the investor need not rely solely on the 

assurances to make an investment but that the assurances form part of the determining 

factor in the decision to invest. The investors relied on these assurances to make the 

investment. The statements by Tyrean public figures also strengthened their belief in a 

fruitful cooperation in the future.  

93. The Tyrean government went back on its promise and frustrated the Claimants’ 

legitimate expectations. Tyrea passed law 0808L that was accompanied by a 

promulgation decree that provided the Respondents with a 60-day deadline to comply 

with the law. 

 
70Thunder Bird v Mexico 
71Micula & Others v Romania. 
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94. They later slashed this deadline to 45 days without giving the Claimants’ notice. This 

amounts to inconsistent behavior. Inconsistent behavior stands in the way of proper 

planning and confuses the investor. By narrowing the window for compliance, the 

Respondent state is going back on its early promise for fruitful collaboration. The 

Claimants had legitimately expected that the Respondent would not frustrate their efforts 

of investment within Tyrea.  

95. The Respondent state, has by the action of slashing the time for compliance to 45 days, 

frustrated the legitimate expectations of the Claimants.  

II. Expropriation of the Claimants Investments in Tyrea. 

 

96. Indirect expropriation may result from measures that a State takes to regulate economic 

activities within its territory, even where such regulation is not directly targeted at an 

investment. 72  The tribunal in Middle East Cement Shipping v Egypt observed that 

measures by a state that deprive an investor of the benefits of its investment even when 

the investor retains nominal ownership of its respective rights to an investment amount to 

an indirect expropriation. Similarly, the tribunal in CME v Czech Republic held the 

position that measures by a state that leave the investor with physical assets but without 

business operations amount to indirect expropriation. 

97. The Claimants all have their physical assets within Tyrea intact, however, these assets 

cannot generate income on their own. The Claimants earn their revenue through two main 

ways; Sale of advertising space and promotion of personalized content. The blockade of 

their websites means that the Claimants have no business operations despite having 

physical assets. This is indirect expropriation.  

98. Three main criteria are used by arbitration tribunals to identify whether there has been an 

indirect expropriation: detrimental effect, proportionality and legitimate public interest.73 

The injurious effect criterion has been applied in numerous arbitration awards. It has 

become known as the “Tippets– Biloune–Metalclad line,” after the three principle cases 

often cited in support of this approach. This criterion is often referred to as the “sole 

 
72 Suzy H. Nikièma, Best Practices Indirect Expropriation. 
73 Ibid 
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effect doctrine.”74  The gist of this criterion is that the government’s intention is less 

important than the effects of the measures on the owner of the assets, and the form of the 

measures of control or interference is less important than the reality of their impact. The 

effect of the measures of the Tyrean government is that the Claimants were forced to 

wind down all operations within Tyrea.75 

99. The sole effect doctrine is thus an exclusive criterion that disregards all other parameters 

in the process of determining whether an indirect expropriation has occurred, particularly 

the intention of those in government to do harm to the investor (or not), the public 

interest aim being pursued by the measure and the beneficial effect (or not) that the lost 

investment may have on the State’s assets. It is only the damage suffered by the investor 

that counts when deciding whether or not a State measure constitutes an indirect 

expropriation.76 

100. In terms of the severity of the damage suffered by the investment, this must be 

“substantial,” “serious” or “severe.” In other words, the rights held over the investment 

must have lost all economic interest for the investor. In the Starrett Housing case, the 

tribunal thus spoke of rights “rendered so useless that they must be deemed to have been 

expropriated.”77  

101. This is true for all the three Claimants. They were deprived of the opportunity to proceed 

with market expansion in the region by utilizing their dominant and physical presence in 

the Tyrean market to expand its activities to neighboring markets. Since late 2016, the 

Claimants were closely negotiating with officials of the neighboring states, Alcadia and 

Larnacia, whose markets and potential user bases are similar to those of Tyrea, but which 

still impose stringent requirements in respect of global online services in general and 

social networks in particular. After successful lobbying and campaigning in those 

countries, and seeing the operation of the platforms in Tyrea, discussions with officials of 

Alcadia and Larnacia showed extremely positive signs. Given the encouraging statements 

 
74 R. Dolzer, “Indirect Expropriation, New Developments?” Environmental Law Journal, vol. 11, 2002, p. 65. This 
doctrine has also been described as “orthodox” by A. Newcombe, “The Boundaries of Regulatory Expropriation in 
International Law,” in P. Kahn, T. W. Wälde (Eds.), New Aspects of International Investment Law. Leiden/Boston, 
Martinus Nijhoff Publishers, 2007, pp. 392–449 
75 Procedural order 2, ¶12 
76 Supra n. 23 
77 Award, p. 154. 
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by these officials, the Claimants started actively planning their expansion to those 

markets, incurring relevant costs. After the blockage of the platforms by Respondent, 

negotiations were brought to a standstill.78 Claimants cannot earn revenue from their 

investment and their continued stay in Tyrea without business operations was becoming 

more and more costly to them.  

102. The principle of proportionality is defined as that of finding a balance between two 

contradictory interests, in this case the public and the private. Its aim is to ensure that, 

when pursuing a public interest, the sacrifice imposed on private interests is 

“proportionate.” 

103. In Tecmed v. Mexico, regarding the State’s refusal to renew an operating license for a 

hazardous waste treatment plant, the tribunal deemed that the criterion of proportionality 

was necessary in establishing a case of indirect expropriation: “The Arbitral Tribunal will 

consider, in order to determine if they are to be characterized as expropriatory, whether 

such actions or measures are proportional to the public interest presumably protected 

thereby and to the protection legally granted to investments.”79 

104. The tribunal took three factors into account when assessing whether the regulatory 

measure taken to protect the public interest was proportional to the damage suffered by 

the investor. Firstly, the damage has to be substantial. To assess this, the arbitrators took 

into account the sole effect doctrine. Hence, as applied in Tecmed v. Mexico, the 

principle of proportionality is not intended to replace the criterion of injurious effect but 

to balance it against the public interest being pursued by the measure. The Claimants 

have undoubtedly suffered irreparable economic damage. The profits they have lost 

cannot be recovered. They can no longer expand into new markets.  

105. Secondly, the prima facie existence of a public interest has to be verified. This criterion is 

left to the State’s sovereign judgement, barring any obvious and gross abuse of power. In 

Tecmed v. Mexico, the arbitrators did, however, deem it necessary to verify whether the 

public interest invoked by the State was, in fact, the reason behind the measure, not in 

order to scrutinize the legitimacy of the measure but to test its proportionality in terms of 

the real public interest at issue. 

 
78 Record, ¶15  
79 ¶122. 
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106. Thirdly, at least one tribunal, the tribunal in Tecmed v. Mexico, has demanded that the 

authorities’ response should be necessary to achieve the intended public interest. This 

means that the measure taken by the State has to be the only measure available to achieve 

the objective, or the least detrimental if a number of effective solutions exist.80 

107. Under the Tyrean Penal Code, there existed two other measures available to the state, a 

temporary blockade and imposition of fines. Claimants submit that the permanent 

blocking of their platforms was not necessary to achieve the objective, temporary 

blocking while Claimants worked on the algorithm demanded by the Respondent could 

suffice. The state has shown that imposition of fines is a proportional measure by 

punishing the local companies in this manner.81 Therefore, the measure adopted by the 

State put an excessive economic burden on the Claimants.  

 

i. The Expropriation is Unlawful 

 

108. Article 6 of the Tyrea-Kitoa and the Tyrea-Novanda provide for conditions which must 

be met for an expropriation to be deemed lawful. These conditions are that the measures 

must be taken in pursuit of a public purpose, that these measures be applied in a non-

discriminatory manner and that they must be accompanied by adequate and just 

compensation. 82 500 days after the blockade, the State has not made any attempt to pay 

any compensation to the Claimants.  

109. The measures of the Respondent state were also discriminatory. 83 The Respondent has 

therefore violated two provisions of Article 6 of the Tyrea-Kitoa and the Tyrea-Novanda 

BITs. The wording of Article 6 excludes the words, “or” and, “unless”. The conditions 

are therefore conjunctive. By violating two provisions, the Respondent has violated 

Article 6 of the applicable BITs in its entirety.  

 

 

 

 
80 ¶151. 
81 Supra n. 12 
82 Record, p 56  
83 Supra n. 13 
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ii. The Blocking is Within the Respondent’s Framework of Police Powers. 

 

110. The Respondent, in its response to the request for arbitration has submitted that the 

measures it took were within the framework of its police powers.84  

111. A defense under the doctrine of police powers cannot stand in this matter. For measures 

to be rightfully within the doctrine of police powers, they must satisfy three conditions, as 

observed by the tribunal in Philip Morris v Uruguay.85 Regulatory measures must be 

taken for a public purpose, they must be employed in a non-discriminatory manner and 

they must be proportional.  

112. The Respondent’s measures were discriminative and they were disproportionate. 

Measures of this nature cannot be regarded as being within the framework of its police 

powers.  

113. Having established an indirect expropriation, Claimants submit that the Respondent has a 

corresponding duty to make a payment of adequate and just compensation. This position 

is supported by the holding in Amoco Finance International Corporation v Iran.  

 

E. THE COMPENSATION SOUGHT BY CLAIMANTS IS NOT SPECULATIVE 

AND THE DISCOUNTED CASH FLOW METHOD IS THE APPROPRIATE 

VALUATION METHOD IN THIS DISPUTE. 

 

I. Compensation Sought is not Speculative. 

 

i. Claimants Have all Enjoyed a Double Revenue Income During Their Period of 

Operation Within Tyrea. 

 

114. All three Claimants began their operation in Tyrea in 2015. In 2016, FriendsLook earned 

$ 14,300,346.00, SpeakUp earned $ 4,160,000.00 and Whistler earned $ 3,706,200.00. 

The following year, in 2017, all the three Claimants doubled their income. FriendsLook 

earned $ 26,530,000.00, Speak Up earned $ 8,516,000.00 and Whistler earned $ 

8,336,780.00. It is therefore not speculative to project that in 2018, all three Claimants 

 
84 Record, p 24, ¶8 
85 Award, ¶311 



TEAM MORELLI 

32 
 

would double their revenue, because the projection is based on accurate data from 2016. 

This projected income from 2018 is classified by the Claimants as lost profits through 

revenue income as it represents what Claimants would have earned had their investment 

not been expropriated. The lost profits through revenue income for FriendsLook is $ 

52,020,000.00 and for SpeakUp is $ 18,053,000.00 and for Whistler is $ 17,482,000.0 

 

ii. Claimants Have Enjoyed a Consistent Profit Margin Since They Began Their 

Operation Within Tyrea.  

 

115. In 2016, FriendsLook made a profit of $ 10,976,538.00. SpeakUp made a profit of $ 

2,379,712.00. Whistler made a profit of $ 1,631,056.00. In 2016, all of three Claimants 

doubled their profits, with FriendsLook earning $ 21,617,655.00, SpeakUp earning $ 

2,379,712.00, and Whistler earning $ 5,548,884.00. Claimants have used this data to 

reasonably project that they will double their profit for 2018. But for the expropriation, 

each claimant would have earned as follows: $ 49,365,875 or FriendsLook plc, $ 

15,999,960 for Whistler Inc., and $ 16,891,000 for SpeakUp Media Inc. 

 

iii. The Discount Rate That Has Been Applied to the Amounts Sought Reflects the Risk 

That Exists Within Tyrea Accurately. 

 

116. Claimants have discounted the compensation they seek at a rate of 5%. Respondents 

through the submissions of their expert Prof. Magdalene E. DiMarco have responded that 

the 5% discount rate proposed by Mr. Alonzo is unfounded and very low given the 

adverse effects of political, economic and financial risks of operating an enterprise in 

Tyrea that should be taken into account. Respondent further asserts that the Claimants’ 

expert has not taken into account the country risk premium that would fairly represent the 

political risk in Tyrea. 

117. In the beginning of 2017, there were ethnic clashes within Tyrea. The political tension 

within Tyrea was very high, and yet, despite this tension, Claimants were still able to 

double their profit for that year. Claimants’ business operations are not in the way of 

physical goods that can be affected directly by chaos. To argue that the risk for a social 

media business is high because of political tension would be simply wrong. Claimants 
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therefore submit that a 5 % discount rate accurately reflects the risk within the Tyrean 

market since the political situation in Tyrea continues to remain the same.   

 

II. Application of the Discounted Cash Flow Method in the Present Dispute. 

 

118. The Discounted Cash Flow method is an income-based approach of valuing a business, 

real property or an intangible asset.86 The World bank guidelines have further defined 

going concerns “going concern” means an enterprise consisting of income-producing 

assets which has been in operation for a sufficient period of time to generate the data 

required for the calculation of future income and which could have been expected with 

reasonable certainty, if the taking had not occurred, to continue producing legitimate 

income over the course of its economic life in the general circumstances following the 

taking by a state. In this matter, Claimants submit that the Discounted Cash Flow method 

should be used to calculate the compensation that is due. Compensation for a specific 

investment expropriated by a state will be deemed "appropriate" if it is adequate, 

effective and prompt. 87  The determination for such a compensation will be deemed 

reasonable if for a going concern with a proven record of profitability, it is conducted on 

the basis of the discounted cash flow value.88 

119. Tribunals have examined the question of DCF method as an appropriate valuation and 

have agreed that it is the preferred method of valuation because it forms “the only method 

which can accurately track value through time . . .89 The Claimants have a proven track 

record of profitability, and have been in operation within Tyrea since 2015. Claimants are 

therefore going concerns.  

120. While there are several methods of valuation of going concerns, the most appropriate one 

is to establish the Net Present Value of the business based on a projection of the 

foreseeable net cash flow during the period to be considered. This was established in 

Amco Asia Corp. v. Republic of Indonesia.  

 
86 Johanne M. Cox, “Expropriation in Investment Treaty Arbitration”  
87 World Bank Guidelines on the Treatment of Foreign Direct Investment, Section IV, Art. 2 
88 Ibid, Section 6, Art. 1 
89 CMS. v. Argentina, Award, ¶ 416  
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121. In Sistem Muhendislik Insaat Sanayi Ve Ticaret AS v. Kyrgyzstan, the tribunal held that 

the DCF method was an appropriate method of calculating damages and that the 

hypothetical willing buyers’ expectations regarding future profits and losses, would, of 

course, have a significant influence upon the price that would have been paid, and thus 

upon the value of the investment at that date.  

122. Claimants submit that the DCF method captures the driving principle of valuation; value 

being the present worth of future benefits. 90 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
90  Alina V Niculita and Shannon Pratt, “The Lawyer's Business Valuation Handbook: Understanding Financial 
Statements, Appraisal Reports, and Expert Testimony” Second Edition 
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PRAYERS  

 

In light of the submissions made and the authorities invoked, Claimants respectfully request the 

Tribunal to find; 

 

(1) That the provisional measures requested by the Respondent cannot be granted. 

 

(2) That it has jurisdiction over the dispute Despite Tyrea's denunciation of the 

ICSID Convention 

 

(3)  That it has jurisdiction over the multiparty claim brought against the Respondent 

 

(4) That the Respondent violated the Fair and Equitable Treatment standard under the BITs and 

consequently expropriated the Claimants' investments; and 

 

(5) Finally, we ask the Tribunal to find that the compensation sought by Claimants' is not 

speculative and that the Discounted Cash Flow method is the appropriate valuation method in 

this matter. 

 

 

SUBMITTED ON SEPTEMBER 16th, 2019 

 

By 

 

MORELLI 

 

 

On behalf of Claimants; FriendsLook, SpeakUp and Whistler. 

 


