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STATEMENT OF FACTS  

Description of Parties 
 

1. Claimants are three leading international social networks – FriendsLook plc 

(“FriendsLook”), a public company incorporated under the laws of the Federation of 

Novanda, Whistler Inc. (“Whistler”), a private company incorporated under the laws of the 

Union of Kitoa, and SpeakUp Media Inc. (“SpeakUp”), a private company incorporated 

under the laws of the Union of Kitoa.  

2. FriendsLook operates a platform for posting thoughts, pictures, and videos as well as 

creating a virtual space for connecting users of at least 18 years of age. Whistler allows users 

to share their thoughts and multimedia objects through posts with a length of a maximum 

of 280 characters. SpeakUp is a creating platform for the exchange of ideas in the form of 

“blogs” containing texts, photos, GIFs, links to external websites, audios, videos, etc.  

3. Republic of Tyrea (“Tyrea”) is a country with 120 million inhabitants in a political and 

economic transition which emerged from ethnic conflict in September 2012.  

Opening of the Tyrean market 

4. Between 2000 and 2001, Tyrea concluded bilateral investment treaties (“BITs”) with 

Novanda and Kitoa which provide for arbitration of disputes before the ICSID Centre. 

On 15 December 2000, Tyrea acceded to the ICSID Convention. 

5. In September 2013, Tyrea passed the Law on Media and Information No. 1125-L 

 (“Media Law”), marking a new era of the Internet and media liberalization in the country. 

Following its adoption, Tyrean state representatives repeatedly assured Claimants and the 

general public of their intention to facilitate new opportunities for further development in 

this area. 

6. Based on their investigation of the investment climate in Tyrea, Claimants decided to 

expand to the local market where they immediately became tremendously successful. In 

response to the positive trend, Claimants started developing new features tailor-made to 

the Tyrean public which were meant to be launched during 2018. Since 2016, Claimants 

were also negotiating with Alcadia and Larnacia, neighbouring countries of Tyrea, regarding 

potential expansion. 

Emergence of an ethnic conflict 
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7. In 2016, ethnic tensions between Tyrea’s two major ethnicities, the Minyar, and the Tatyar, 

has spread through all social media platforms. Such radicalism has resulted, the following 

year, in Tyrea’s declaration of inability to control such tensions. Street violence occurred, 

the first time since 2012, and continued to increase. 

8. On 5th January 2018, Tyrea denounced the ICSID Convention.  

Blocking of social media 

9. In response to the violent clashes, Respondent passed a new amendment to the Media Law, 

requiring the implementation of an algorithm and identification of users. Claimants 

immediately began with the implementation in close cooperation with the Ministry for 

Telecommunications.  

10. Despite Claimants efforts to satisfy the requirements of the new legislation, Respondent 

decided to take vigorous measures. First, the president issued a new decree shortening the 

deadline for implementation of the legal requirements to 28 February 2018. Such 

shortening was unreasonable because Respondent knew Claimants would not be able to 

effectively comply. Second, citing failure to comply, Respondent eventually blocked 

Claimants’ social media entirely on the last day of the deadline or the subsequent days. At 

the same time, it left domestic social networks to operate. Most importantly, blocking was 

decided during an alleged meeting of 7 February 2018, where Tyrean representatives 

decided to block social networks. 

11. Following the blocking, the conflict even further escalated to the most violent clash in 

Takodana on 15 March 2018. Protests were spurred not only by ethnic hatred but also by 

criticism of the government’s interferences into the freedom of speech and expression. 

After the intervention of police forces and the promotion of the campaign to combat fake 

news launched by Respondent, the situation de-escalated in larger cities but remained 

unchanged in rural areas counting for 50 % of Tyrean population. 
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PART ONE: PRELIMINARY ISSUES  

 

A. TRIBUNAL SHALL NOT GRANT PROVISIONAL MEASURES 
REQUESTED BY RESPONDENT 

 
 In its Request for Provisional Measures of 21 December 2018, Respondent asked Tribunal to grant 

provisional measures pursuant to Article 47 of the ICSID Convention and Rule 39(1) of the ICSID 

Rules, accusing Claimants of disclosing case materials from the present arbitral proceedings and 

waging a media campaign against Tyrea.  

 Such request, however, cannot be granted because (1) Respondent’s alleged rights cannot be 

protected by provisional measures, and (2) Respondent does not comply with the requirements for 

provisional measures. 

1 Respondent’s alleged rights cannot be protected by provisional 
measures 

 
 According to Article 47 of the ICSID Convention, a tribunal may, on its own initiative or upon a 

request of either party, recommend any provisional measures which should be taken to preserve 

the respective rights thereof. When considering such request,  

a tribunal is required to determine whether first, the rights invoked are susceptible to protection by 

provisional measures1 and second, whether they are sufficiently linked to the dispute.2 In practice, 

the protection under provisional measures is limited only to those rights which are related to the 

requesting party’s ability to have its claims fairly examined and decided.3  

 As follows from the Request for Provisional Measures, none of the rights which Respondent seeks 

to preserve satisfy these requirements because (1.1.1.) Respondent has no right to confidentiality, 

(1.1.2.) general public discussions do not interfere with Respondent’s rights in this dispute, and 

(1.1.3.) Claimants’ lobbying activities do not affect the present proceedings. 

1.1.1 Respondent has no right to confidentiality 

 
 Respondent errs in suggesting that the disclosure of documents related to the pending arbitration 

is restricted by the principle of confidentiality. In fact, neither the ICSID Convention nor the 

                                                 
1 United Utilities, para. 44. 
2 Amco Asia, para. 3. 
3 Plama, para. 40. 
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ICSID Arbitration Rules explicitly set any restrictions in this regard, leaving the scope of 

confidentiality subject to a specific agreement of the parties to the proceedings.4  

 The autonomy of the parties to regulate the disclosure of arbitration files was explicitly confirmed 

in Abaclat where the tribunal dealt with claimants’ request to determine the scope of confidentiality 

of individual parts of the case file.5 Considering the silence of the ICSID Convention and the 

ICSID Arbitration Rules on the rights of the parties in this regard,6 the tribunal refused to impose 

a general duty of confidentiality, noting:  

“[…] in accordance with Article 44 of the ICSID Convention and Rule 19 of the 

ICSID Arbitration Rules, unless there exist an agreement of the Parties on the issue 

of confidentiality/transparency, the Tribunal shall decide on the matter on a case by 

case basis […]”7 

 A similar issue arose during the arbitral proceedings in Biwater where claimants unilaterally disclosed 

procedural orders, minutes of meeting and tribunal’s orders on the Internet.8 In the absence of any 

agreement of the parties in this regard, the tribunal decided on the confidentiality of individual 

parts of the arbitration file on a case-by-case basis.
9 While it adopted a generally cautious approach 

to the publication of documents filed by the opposing party, minutes, records of hearings, and 

correspondence related to the conduct of the arbitral process due to their potential impact on the 

integrity of the proceedings,10 for the sake of transparency it remained open to the publication of 

parties’ own documents.11 

 Similar considerations should apply in the case at hand. Unlike in Biwater, Claimants did not engage 

in extensive publication of materials from the pending arbitral proceedings but decided to disclose 

only their own Request for Arbitration along with the witness statement of Ms. Parlante.12  

 In general, the purpose of a request for arbitration is to formally initiate the arbitral proceedings 

and provide basic information for the screening and registration of the dispute by the Secretary-

                                                 
4 Abaclat, para. 67. 
5 Abaclat, 65. 
6 Ibidem. 
7 Abaclat, para. 73. 
8 Biwater, para. 5 and 13. 
9 Biwater, para. 152-154. 
10 Biwater, paras. 155, 157 and 161. 
11 Biwater, paras. 156 and 160. 
12 PO3, para. 7. 
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General of the ICSID Centre.13 In this regard, the request does not typically contain extensive 

argumentation, let alone references to any documents subject to disclosure by the parties to the 

proceedings which could, in the words of the Biwater tribunal, give a misleading impression about 

the ongoing case.14  

 Turning to the content of the Request for Arbitration filed by Claimants in the present proceedings, 

the document may hardly contribute to the aggravation of the dispute or affect Respondent’s rights. 

Apart from the reference to the relevant legal provisions of the Tyrean-Novanda and Tyrea-Kitoa 

BITs, the document is limited to a general description of Claimants’ businesses and their expansion 

to Tyrea,15 the requirements imposed by the amended Media Law,16 and the losses suffered as a 

consequence of the blocking of Claimants’ websites.17 In fact, the majority of such information was 

publicly available before the initiation of the proceedings. 

 The same conclusion holds true for the disclosure of the witness statement by Ms. Parlante which 

merely elaborates on Claimants’ reasons for entering the Tyrean market,18 their reaction to the 

amended Media Law19 and the official meeting with the Tyrean Minister of Telecommunications, 

Information Technology and Mass Media.20  

 As follows, none of the documents published by Claimants interferes with the procedural integrity 

or Respondent’s rights in the present dispute. As for the remaining allegations cited in the Request 

for Provisional Measures, Respondent has not so far provided any evidence which would prove 

Claimants’ involvement in the disclosure of the Response to the Request for Arbitration. In the 

absence of any conclusive proof, such accusation must be dismissed as unfounded. 

 General public discussions do not interfere with Respondent’s rights in this dispute 

 Similarly to the issue of disclosure, neither the ICSID Convention nor the ICSID Arbitration Rules 

set out any limitations on discussions of pending proceedings in public. In fact, the tribunal in 

Abaclat stated that general discussions must be allowed provided that they are: 

                                                 
13 ICSID Convention, art. 36 (3). 
14 Bitwater, para. 158. 
15 BITs, Art.1. 
16 Claimants‘ Exihibit n.3.  
17 Request, para. 14-15.  
18 Claimants‘ Exihibit n.6. 
19 Claimants‘ Exihibit n.4. 
20 Claimants‘ Exihibit n.6. 
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“restricted to what is necessary, and is not used as an instrument to antagonize the 

Parties, exacerbate their differences, unduly pressure one of them, or render the resolution 

of the dispute potentially more difficult”.21   

 The issue of public discussions of a pending case was addressed in a recently published procedural 

order in Gramercy where the investor itself actively engaged in disseminating information about the 

arbitral proceedings by creating a special website for publishing news on the pending dispute.22  

 In response to Peru’s application for provisional measures to protect its right to the non-

aggravation of the dispute, the tribunal emphasized that such right does not exist in the abstract.23 

What constitutes an aggravation can vary widely, and it is only after considering the specific 

circumstances of each situation that a tribunal can decide whether or not certain actions have a 

negative impact on the dispute.24 The non-aggravation principle cannot restrict any and all 

undesirable conduct but protects only against the most serious threats to the rights in the 

proceeding which may cause irreparable harm or exacerbate the dispute.25 

 Contrary to Gramercy, Claimants have not engaged in any similar behavior. Public discussions 

started spontaneously in world-wide media26 which reported on the stringent requirements under 

the amended Media Law and the subsequent blocking of Claimants’ social networks. Claimants 

have no capacity to control publication activities of independent press and Respondent has not 

provided any proof suggesting otherwise. 

 Furthermore, it is a common practice that global media extensively cover any interferences with 

the freedom of expression and data privacy. In the light of the role of social networks in everyday 

life, it is understandable that the blocking of Claimants’ websites raised substantial public attention. 

None of such considerations, however, implies that Respondent would be deprived of its rights to 

duly present its case before Tribunal or to have its claims fairly decided by the arbitrators.  

 In conclusion, general discussions of the factual background of the present case do not unduly 

interfere with Respondent’s procedural rights. 

                                                 
21 Abaclat, para. 153. 
22 Gramercy 9, para. 66. 
23 Gramercy 5, para. 61.  
24 Ibidem. 
25 Gramercy 5, para. 46. 
26 Request for provisional measures, line. 1160.  
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1.1.2 Claimants’ lobbying activities do not affect the present proceedings  

 Respondent finally accuses Claimants of hiring lobbyists to pressure Tyrean public officials to 

revoke the ordinances ordering the blocking of their websites.27 To support its outrageous 

allegations, Respondent cites an example of a confrontation between the Tyrean Ambassador in 

Kitoa and the representatives of Whistler who purportedly threatened of continuing with the 

lobbying until Respondent withdrew its bid for hosting World Expo 2030.28 

 Primarily, Claimants struggle to understand the relevance of Respondent’s candidacy for the 

hosting of World Expo 2030 for its rights in the present proceedings. Indeed, its organization may 

hardly affect the evolution of the pending case the subject of which is the lawfulness of the blocking 

of Claimants’ websites. For the sake of the argument, Claimants however note that the official 

bidding process will not start until 2025,29 which transforms any claims regarding the negative 

impact of Claimants’ actions highly speculative.  

 Second, Claimants’ lobbying is a legitimate effort to be expected from private corporations which 

have invested millions of dollars into the establishment of their businesses in a new market and 

development of tailor-made features. As such, these activities do not however interfere with the 

procedural integrity in the pending case. 

 In conclusion, Respondent cannot seek prohibition of Claimants’ lobbying by an application for 

provisional measures.  

2  Respondent did not satisfy requirements for provisional measures  

 Even if Tribunal found the rights to be susceptible to protection in the present proceedings, 

Respondent’s request must be dismissed because it fails to fulfil the criteria for granting provisional 

measures. More specifically, (1.2.1.) Respondent rights do not face the risk of irreparable harm, 

(1.2.2.) Respondent did not prove that the provisional measures are urgent and (1.2.3.) Respondent 

did not demonstrate that the sought measures are proportionate. 

2.1.1 Provisional measures requested by Respondent are not necessary 

 In order for a request for provisional measures to be granted, Respondent bears the burden of 

proving that the protection of its rights in the proceedings is necessary. In other words, Respondent 

                                                 
27 Request for provisional measures, line. 1175. 
28 Request for provisional measures, line. 1180. 
29 ExpoBids 
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must show that its rights would suffer harm not adequately reparable by an award of damages 

should Tribunal not order the interim relief.30 

 First, as explained above, the publication of the Request for Arbitration and the witness statement 

of Ms. Parlante cannot have any negative impact on Respondent’s rights in the present dispute 

because these documents contain only general information about the dispute which was publicly 

available even before the initiation of the proceedings. As for the misstatements or selective 

citations of other case materials in newspaper articles,31 they cannot have any distortive effect on 

the fairness of the pending arbitration because the arbitrators as the decision-makers of the case 

have an entire case file at their disposal. 

 Second, the general discussions of the blocking of Claimants’ social networks may not exacerbate 

the present dispute. As the tribunals in Quiborax32 and Teinver33 made clear where investors had lost 

all links to the host State and there was little prospect of future recovery, the dispute could not be 

aggravated any further and provisional measures were not suitable. 

 Such findings apply with full force in the case at hand. Claimants were forced to wind down their 

operations in Tyrea in April 201834 after the blocking of their entire business operations. While 

Respondent’s measures became subject to a large-scale criticism by NGOs35 and world-wide 

media,36 the general discussions may not further exacerbate the highly hostile climate between 

Parties to the present dispute. 

 Third, Claimants’ lobbying activities do not create any pressure on persons directly involved in the 

present proceedings. In the face of allegations of harassment of one of the parties, tribunals are 

inclined to order provisional measures only in situations when such party may provide specific 

evidence, pointing to the persecution of witnesses or legal counsels. For instance, in Gavrilović, the 

tribunal granted an interim relief based on the proof that Croatia opened an unlawful investigation 

of claimant’s witnesses for the sole purpose of their intimidation.37 To the contrary, Claimants’ 

lobbying activities are far from satisfying such threshold because their sole purpose is to re-establish 

Claimants’ businesses in the Tyrean market. 

                                                 
30 See for instance Plama para. 46, Burlington para. 82. 
31 Request for provisional measures, line. 1165.  
32 Quiborax, para. 138. 
33 Teinver, para. 200. 
34 Procedural order n.2, line. 1960. 
35 Request for provisional measures, line. 1170, PO3, para. 2. 
36 PO3, para. 2. 
37 Gavrilovic, para. 30, 35, 38 and 44 
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 In conclusion, Respondent failed to discharge its burden of proof regarding the existence of the 

risk of irreparable harm to its rights in the present dispute. 

2.1.2 Provisional measures requested by Respondent are not urgent 

 The second requirement for a request for provisional measures to be successful is the criterion of 

urgency. Urgency is present when there is a “real risk that action prejudicial to the rights” of 

Respondent may be taken before a tribunal could make its final determination.38 Article 47 of the 

ICSID Convention does not specify the degree of urgency required to grant provisional measures. 

The threshold ultimately depends upon the measure requested: the more intrusive the interim relief 

requested, the greater the degree of urgency required.39 

 Contrary to Respondent’s contentions, the political situation in Tyrea does not call for ordering 

provisional measures. The situation has calmed down as Respondent assigned additional police 

forces and launched the “Tyrea for All” program.40 Moreover, following the adoption of the 

Ordinances, Claimants cannot contribute to the spreading of hate speech or alleged propaganda 

against Tyrea because their social media were completely blocked.41 The limited number of VPNs 

that allows users to access Claimants’ social media is insufficient for it to have a great impact.42  

 Moreover, Respondent’s argument regarding the alleged urgency of its economic situation is 

unfounded. Neither Respondent’s potential hosting of the World Expo 2030, nor the issuance of 

its long-term bonds has any connection to Respondent’s procedural rights. Notably, Respondent 

is advocating to separate the arbitration in three separate proceeding which are more costly than 

one joined proceeding. Such behavior further undermines Respondent’s claims of urgent economic 

situation. 

 In conclusion, Respondent’s request is not necessary since none of Respondent’s rights in 

arbitration are subject to an imminent risk of harm. 

                                                 
38 Quiborax, para. 149-150. 
39 Railroad Development, para. 8. 
40 PO3, line. 2100. 
41 Claimant’s exibit n.4 and 5, line. 365 – 420. 
42 PO2, line. 1970. 
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2.1.3 Provisional measures requested by Respondent are not proportionate 

 Finally, Respondent’s request for provisional measures is overly broad and seeks a disproportionate 

intervention into the freedom of press as well as Claimants’ right to defend itself against 

Respondent’s retaliatory tactics. 

 Before granting requests for an interim relief, tribunals regularly engage in complex weighing and 

balancing of the rights of all parties to the arbitral proceedings so that the provisional measures do 

not “impose too heavy of a burden on the party against whom they are directed”.43  

 In its Request for Provisional Measures, Respondent is painting a grim picture of Tyrea as a 

vulnerable country on the brink of a new civil war which is struggling to restore public safety while 

combatting a global media campaign, allegedly instigated by Claimants. Yet, the reality could not 

be any further.  

 In March 2018, Respondent devastated Claimants’ investments in Tyrea by blocking their social 

media websites without any compensation. The step was taken in response to Claimants’ refusal to 

become complicit in the violation of the right of Tyrean citizens to express freely their ideas on the 

Internet without undue interferences by State authorities.  

 However, while Respondent was successful in suppressing free speech within its own territory, it 

is unable to control the worldwide media reports, criticizing its extreme censorship policy. For 

these reasons, Respondent has manufactured allegations of Claimants’ links to the published news 

and filed the request for provisional measures. By doing so, Respondent is asking Tribunal to 

assume the responsibility for the above described human rights violations while planning to hide 

behind its order for provisional measures as a shield.  

 Apart from excessive interventions into the freedom of press, the requested provisional measures 

would disproportionately affect Claimants’ fundamental rights. Since the beginning of violent 

clashes in Tyrea, Claimants were repeatedly accused by media and Tyrean government officials of 

facilitating the spread of hate speech.44 Despite their genuine efforts to cooperate with the Tyrean 

government and stabilize the situation by implementing the developed algorithm, Respondent 

blocked Claimants’ websites while letting domestic social media operate without any restrictions.45 

                                                 
43 Occidental, para. 82. 
44 Respondent’s exibit n.2, line. 860. 
45 SoF, line. 1630. 
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 Having prevented Claimants’ from further business operation, the Request for Provisional 

Measures constitutes a next step in Respondent’s retaliatory tactics. Asking Tribunal to order 

Claimants to refrain from “presenting their case selectively outside this Tribunal”,46 Respondent is 

effectively trying to prohibit any public discussions of the case and restrict Claimants’ right to 

defend against defamatory statements of Tyrean state officials47 pending the arbitral proceedings. 

In other words, Respondent is pursuing unilateral and disproportionate restrictions. 

 Furthermore, with reference to the general right to non-aggravation of the dispute,48 Respondent 

demonizes Claimants’ lobbying activities49 and abuses the procedural instruments of an ICSID 

arbitration to put an end to their legitimate efforts to re-establish their business in Tyrea. In 

conclusion, Respondent’s request is not proportionate as requested measures pose too heavy of a 

burden on Claimants. 

 Considering all the aforementioned, Claimants submit that Respondent’s Request for provisional 

measures should be dismissed as unfounded. 

B. TRIBUNAL HAS JURISDICTION OVER THE DISPUTE 

 On 5 January 2018, Respondent initiated the process of the denunciation of the ICSID 

Convention.50 Only seven days later, the Tyrean parliament passed the amendment to the Media 

Law that,51 less than two months later, happened to be a basis for the ordinances blocking 

Claimants’ social networks.  

 Contrary to Respondent’s objections, Tribunal has jurisdiction over the dispute regardless of 

Respondent’s denunciation of the ICSID Convention as (1) Respondent’s denunciation of the 

ICSID Convention took effect six months after the receipt of the notice of denunciation by the 

depositary, and (2) Claimants duly accepted Respondent’s offer to arbitrate within the six-month 

time lag. 

                                                 
46 Request for provisional measures, line. 1125. 
47 Ibidem. 
48 Request for provisional measures, line. 1130. 
49 Request for provisional measures, line. 1175. 
50 Response, para. 5, line 717. 
51 Claimants’ exhibit 2.   
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1 Respondent’s denunciation of the ICSID Convention took effect six 
months after the receipt of the notice of denunciation by the 
depositary  

 Respondent asserts that the denunciation of the ICSID Convention took immediate effect upon 

the receipt of the denunciation notice by the depositary.52 Such statement directly contradicts the 

wording of the ICSID Convention as Article 71 provides a six-month time lag for the denunciation 

to become effective. 

 While being subject to general rules on international treaties under the VCLT and customary 

international law, the ICSID Convention contains a lex specialis rule for the process of its 

denunciation in Article 71. Under this provision, a Contracting State may denounce the ICSID 

Convention by a written notice to the depositary, with the denunciating taking effect six months 

after the receipt of such notice.  

 To interpret Article 71 of the ICSID Convention, Tribunal should resort to customary rules of 

treaty interpretation enshrined in Article 31 of the VCLT which provides that treaty terms are to 

be interpreted in accordance with their ordinary meaning, in their context and in the light of the 

object and purpose of the treaty.53  

 From a grammatic point of view, the wording of Article 71 of the ICSID Convention is 

unambiguous, using the mandator term “shall” in relation to the moment when denunciation 

becomes effective. As the tribunal in Blue Bank confirmed, on a plain reading of Article 71, the 

denunciation of the ICSID Convention becomes effective only six months after the receipt of 

notice of denunciation by the depositary.54 Since all treaty terms must be construed in an effective 

manner,55 any other interpretation would run against the principle of effet utile.56 

 This conclusion may be further supported by the general object and purpose of waiting periods for 

withdrawals of States from international treaties − to protect legal certainty in the relations between 

contracting parties.57 In this regard, it is a common practise for multilateral international treaties to 

                                                 
52 Response, para. 5, line 717. 
53 VCLT, Art. 31. 
54 Blue Bank, para. 119. 
55 Dörr, O., Schmalenbach, K., p. 539; Fisheries Jurisdiction, para. 52; Application of the International Convention, 
paras. 133-134. 
56 Blue Bank, para. 119.   
57 Villiger, M.E., p. 704. 
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establish a time lag between the act of withdrawal from the treaty and the effectiveness of such 

withdrawal.  

 An example may be found in Article 56 of the American Treaty on Pacific Settlement which 

provides for its denunciation upon a one year’s notice. The provision became subject to dispute in 

Nicaragua v. Colombia58 where Colombia objected to the initiation of proceedings before the ICJ by 

Nicaragua, arguing that its notice of denunciation had immediate effect. The ICJ ruled that 

Columbia’s denunciation did not affect its jurisdiction, given that the proceedings were instituted 

within the one-year period after the denunciation.59 The ICJ therefore affirmed the relevance of a 

time lag prescribed by the treaty and its influence on the effectiveness of treaty denunciation. 

 Furthermore, as the ICJ made also clear, even if an international treaty does not provide for a 

specific waiting period, it is a rule of customary international law that a reasonable time lag is to be 

applied in order to safeguard a legitimate interest of the other contracting parties connected to the 

potential institution of adjudicatory proceedings under the treaty.60 

 The abovementioned finding should apply with full force to the case at hand. Turning to the object 

and purpose which the drafters of the ICSID Convention had in mind at the time of its 

conclusion,61 the six-month period in Article 71 of the ICSID Convention was introduced to 

protect investors from other contracting States against unpredictable denunciations, especially in 

cases where the intention to denounce the ICSID Convention was not communicated to the public 

and the act itself could not be therefore anticipated by the investors.62  

 Such risk precisely materialised in the present case. The first indication of Respondent’s intention 

to denounce the ICSID Convention appeared in November 2017 when the Tyrean Parliament 

started deliberating on the proposal.63 However, the decision to denounce the ICSID Convention 

was not made public until 5 January 2018 when the notice of denunciation was sent to the 

depositary.64 

 On 12 January 2018, only seven days after the publication of the decision to denounce the ICSID 

Convention, the Tyrean parliament unexpectedly passed an amendment to the Media Law which 

                                                 
58 Nicaragua v Colombia. 
59 Nicaragua v Colombia, para. 46. 
60 Dörr, O., Schmalenbach, K., p. 986; Villiger, M.E., p. 705; Nicaragua v United States; ICJ Interpretation of the 
Agreement paras. 47, 49. 
61 Tenaris S.A. and Talta, para. 138. 
62 Venoklim Holding, paras. 63, 65. 
63 PO3, para. 3. 
64 PO2, para. 7. 
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introduced excessively restrictive requirements for the continuance of Claimants’ business 

operations in Tyrea in the form of a filtering algorithm and a user identification mechanism.65 In 

reality, the amendment effectively paved the way for the blocking of Claimants’ social media in 

February and March 2018.  

 Given the regular length of the legislative process for passing new laws or legal amendments, it is 

rather striking that Respondent waited with the enactment of the amendment to the Media Law 

until the notice of denunciation of the ICSID Convention was sent to the depositary. In this regard, 

it effectively deprived Claimants of the chance to initiate ICSID arbitral proceedings before the 

denunciation because at that time, Claimants could have no reasonable prospect of the oncoming 

dispute. 

 In conclusion, Respondent’s denunciation took effect six months after the receipt of the notice of 

denunciation by the depositary. Such conclusion not only reflects the wording of Article 71 of the 

ICSID Convention but is also consistent with the principle of fairness. 

2 Claimants accepted Respondent’s offer to arbitrate within the six-
month time lag  

 Respondent contests that it never gave its consent to the jurisdiction of the ICSID Centre over 

these proceedings prior to the receipt of the notice of denunciation.66 Such assertion is absurd for 

two reasons. First, host States never give their consent to any particular arbitral proceedings but 

make only a general offer to arbitrate without knowing the specific counterparty. Second, Claimants 

duly accepted Respondent’s offer to arbitrate within the six-month time lag before the denunciation 

of the ICSID Convention took effect. 

 Turning to the first point, in investment arbitration, host States may unilaterally consent to the 

ICSID arbitration by making a general offer to arbitrate a dispute before the ICSID Centre which 

is expressed in the BIT’s dispute resolution provision.67 Such offer is prospective as it is not directed 

towards a specific counter-party in the proceedings or a specific dispute.  To institute ICSID arbitral 

proceedings, an investor must duly accept the host State’s offer, typically by filing a request for 

                                                 
65 SoF, para. 15. 
66 Response, para. 5, line 723. 
67 Schreuer Ch. H., p. 205, 206.  
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arbitration.68 It is only upon such acceptance when the mutual agreement to ICSID arbitration 

between the host State and the investor emerges.69   

 In the case at hand, Tyrea made its offer to arbitrate under the ICSID Convention and Arbitration 

Rules in Article 9 of the Tyrea-Novanda and Tyrea-Kitoa BITs which came into force on 10 

September 2000 and 25 May 2001, respectively.70 In this regard, Respondent clearly provided its 

unilateral consent to ICSID arbitration, including the present proceedings, before the receipt of 

the notice of denunciation by the depositary. 

 Second, the effect of the denunciation of the ICSID Convention on the unilateral consent of the 

host State is regulated by Article 72 of the ICSID Convention. Article 72 states: 

“Notice by a Contracting State pursuant to Articles 70 or 71 shall not affect the rights 

or obligations under this Convention of that State or of any of its constituent subdivisions 

or agencies or of any national of that State arising out of consent to the jurisdiction of 

the Centre given by one of them before such notice was received by the depositary.” 

 In order to ascertain whether Article 72 of the ICSID Convention is applicable in the case at hand, 

the crucial point is to identify the meaning of the word “consent”. In accordance with the ordinary 

meaning of the term, “consent” may refer either to a unilateral consent (i.e. given by one of the 

party to arbitration) or perfected consent (i.e. given by both parties to arbitration).71 Since the literal 

interpretation of the term is ambiguous, Tribunal should analyse the context and object and 

purpose of the provision. 

 Turning to the contextual interpretation of Article 72 of the ICSID Convention,72 the phrase “given 

by one of them” suggest that the provision refers to a consent given by only one of the enumerated 

entities, in other words either the host State or the investor. As the tribunal in Blue Bank noted, this 

would imply that Article 72 of the ICSID Convention in fact makes a reference to a unilateral 

consent.73    

 This conclusion is equally supported by the wording of jurisdictional provisions in the ICSID 

Convention as such. Special regard should be given especially to Article 25 of the ICSID 

                                                 
68 Schreuer Ch. H., p. 205, 206, 211, 212.  
69 Blue Bank, para. 110. 
70 SoF, para. 2. 
71 Black’s Law Dictionary, 9th edition, 2009, p. 345.  
72 Interpretation by context enshrined in VCLT, Art. 31 (1); Dörr, O., Schmalenbach, K., p. 543. 
73 Blue Bank, para. 98. 
 



Memorial for Claimants – Team Nervo  

 25 

Convention that prescribes jurisdiction requirements for arbitration before the ICSID Centre. 

From a plain reading, Article 25(1) of the ICSID Convention cites “consent by both parties” to the 

dispute as one of the prerequisites for initiating arbitral proceedings under the ICSID Convention. 

As follows, the ICSID Convention makes an express qualification when it refers to a perfected 

consent. Since no such qualification is present in Article 72 of the ICSID Convention, Tribunal 

should interpret the term “consent” as a reference to the unilateral consent of one of the parties to 

the dispute. 

 Finally, with regard to the object and purpose of the provision, Article 72 of the ICSID Convention 

aims to protect rights and obligations of parties to the dispute which arise out of the consent given 

by one of them. In the light of the principle pacta sunt servanda and good faith, upon providing its 

offer to arbitrate under the BIT, a host State is obliged to abide by the institution of proceedings 

commenced by the investor’s filing of the request for arbitration74 until the withdrawal of such 

offer.  

 The withdrawal may take the form of the termination of the respective BIT, renegotiation of its 

terms or presumably also the denunciation of the ICSID Convention. However, since the 

denunciation of the ICSID Convention takes effect only six months after the receipt of the notice 

of denunciation, the offer to arbitrate remains open for acceptance also within the six-month time 

lag provided in Article 71 of the ICSID Convention75 when host State’s obligations arising out of 

its unilateral consent to arbitrate come to an end. 

 Any other interpretation would impose on the investor an undue burden to file the request for 

arbitration prior to the receipt of the host State’s notice of denunciation by the depositary. In this 

regard, host States would be able to strategically denounce the ICSID Convention to circumvent 

their legal obligations arising out of their offer to arbitrate and avoid examination of their unlawful 

conduct by independent and impartial arbitrators,76 leaving investors at the mercy of host State’s 

domestic courts. Given the six-month time lag in Article 71 of the ICSID Convention, this is 

precisely the risk which the drafters of the ICSID Convention intended to mitigate. 

 In conclusion, regardless of Respondent’s denunciation of the ICSID Convention, Tribunal has 

jurisdiction over the present dispute because Claimants duly accepted Respondent’s offer to 

arbitrate before such denunciation took effect. 

                                                 
74 Venoklim Holding, para. 66. 
75 Venoklim Holding, para. 66. 
76 Venoklim Holding, para. 63, 65, 66.  
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C. TRIBUNAL HAS JURISDICTION OVER MULTI-PARTY CLAIM 

 Respondent contends that Tribunal has no jurisdiction over the multi-party claims presented by 

Claimants because it never gave its consent to multi-party arbitration and further, that the claims 

are not factually or legally linked.77  

 Respondent’s arguments however cannot stand because (1.1) both the ICSID Convention and the 

respective BITs allow multi-party arbitration, and (1.2) the claims presented by Claimants in the 

current proceedings are legally and factually linked. 

1 Multi-party arbitration is possible both under the ICSID Convention 
and under the BITs 

 Respondent objects to Tribunal’s jurisdiction over the multi-party claims in the present 

proceedings, arguing that multi-party arbitration is not covered by its consent to arbitration.78 Such 

assertion is incorrect because multi-party arbitration is allowed (1.1.1) both under the ICSID 

Convention and ICSID Arbitration Rules (1.1.2) as well as pursuant to Article 9 of the BITs. 

1.1 Multi-party claims are possible within the ICSID system 

 It is not in dispute between Parties that neither the ICSID Convention nor the ICSID Arbitration 

Rules explicitly provide for arbitration of multi-party claims. However, both the travaux préparatoires 

to the ICSID Convention and the subsequent practice of arbitral tribunals suggest that multi-party 

claims are allowed in ICSID arbitral proceedings.  

 First, while the ICSID Convention does not contain any specific provision dealing with multi-party 

claims, the official travaux préparatoires to the ICSID Convention make clear that the drafters 

originally intended to incorporate the respective rules in the treaty.79 The issue once again arose at 

the Third Annual Meeting of the ICSID Administrative Council in 1969 when Aron Broches, the 

then-Secretary-General of the ICSID Centre, discussed with the representatives of States parties 

to the ICSID Convention the Secretariat’s plan to develop procedural rules enabling multi-party 

arbitration.80 Although such provision did not eventually appear in the final version of the ICSID 

Convention or Special Regulations and Rules, there is little doubt that multi-party claims were 

considered a standard procedural modality of ICSID arbitral proceedings. 

                                                 
77 Response, para 5. 
78 Response, para 5. 
79 History of the ICSID Convention. 
80 Alemanni Concurring opinion, para. 3. 
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 This is supported by the abundant case law where ICSID tribunals accepted jurisdiction over multi-

party claims while encountering no objections by respondent States.81 Moreover, in those few cases 

where an objection to the multi-party arbitration was raised, tribunals regularly dismissed it as 

unfounded.82  

 Finally, the issue of multi-party claims has been also recently subject to deliberations in connection 

with the ongoing reform of the ICSID Arbitration Rules. In response to comments by several 

States, the Secretariat of the ICSID Centre noted that no revision of the ICSID Arbitration Rules 

was required on this point because multi-party arbitration became a commonly accepted practice 

under the ICSID Convention, counting towards 40 % of all ICSID cases.83 

 In conclusion, it widely accepted that the ICSID Convention and the ICSID Arbitration Rules 

provide for arbitration of multi-party claims. 

1.2 Multi-party claims are allowed under the BITs 

 Additionally, contrary to Respondent’s erroneous assertion, Article 9 of the Tyrea-Novanda and 

the Tyrea-Kitoa BIT does not rule out arbitration of multiparty claims. The first paragraph of the 

provisions reads:  

“Disputes between one Contracting Party and a national of the other Contracting Party 

concerning an obligation of the former under this Agreement in relation to an investments 

of the latter, shall at the request of the national concerned be submitted to the 

International Centre for Settlement of Investment Disputes […].”84 

 Grammatically, the reference to ‘a national’ in a singular form might imply that  

Article 9 of the BITs allows only arbitration of disputes between a host State and one investor. 

However, the terms in international treaties are often interpreted so as to accommodate also the 

plural meaning and vice versa. This is evident, for instance, from the interpretation of the word ‘a 

national’ in Article 25 of the ICSID Convention by the tribunal in Ambiente which construed the 

respective term as a reference to a plural form, dismissing Argentina’s objection that the ICSID 

Convention did not provide for multi-party proceedings. 85 

                                                 
81 See for instance Oko Pankki, Suez, LG&E Energy, Antoine Goetz, Bernardus. 
82 Ambiente Ufficio, para. 163; Alemanni, para. 167; Abaclat Jurisdiction, para. 547.  
83 Amendment of ICSID, para. 833. 
84 Tyrea-Novanda BIT, Art. 9; Tyrea-Kita BIT, Art. 9. 
85 Ambiente Ufficio, para. 36. 
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 The same considerations should be followed in the present case. From a grammatic point of view, 

the BITs refer interchangeably to ‘nationals’ in a plural form (Articles 1, 3, 6 and 7) and ‘a national’ 

in singular (Articles 8 and 9). In this regard, it would be hardly acceptable if a national in singular 

was, for instance, deprived of its right to just compensation pursuant to Article 6 of the BITs for 

expropriation only because it does not meet the requirement of ‘nationals’ in plural. Since 

interpretation should not deprive treaty terms of their effect and lead to absurd results, the word 

‘a national’ in Article 9 of the BITs must be construed liberally as covering both the singular and 

plural form. 

 This conclusion is further supported by the contextual interpretation of all remaining provisions in 

the BITs. A similar approach was adopted by the tribunal in Giovanni Alemanni where Argentina 

objected to the jurisdiction over claims brought by 183 claimants regarding alleged violations of 

the Argentina-Italy BIT.86 In response to Argentina’s objection on the lack of its consent to 

arbitration of multi-party claims, the tribunal elaborated on the interpretation of the term ‘a 

national’ in Article 8 of the respective BIT, noting that the treaties provided protection to specific 

types of investments which, by definition, anticipated a collective relief.87 For these reasons, the 

tribunal concluded that the Argentina-Italy BIT had to be interpreted as allowing for arbitration of 

multi-party claims.88  

 From a legal point of view, the same reasoning should apply equally in the present case. Article 1 

of the Tyrea-Novanda and Tyrea-Kitoa BIT provide protection to investments in the form of 

“rights derived from shares, bonds and other kinds of interests in companies and joint ventures”. 

These investments are typically owned by a large number of investors who would be inevitably 

affected by an identical regulatory measure of the host State. In the absence of any provision to the 

contrary, it may be assumed that the Contracting States to the BITs must have intended that the 

BITs allow for multi-party claims. 

 Given the fact that Tyrea incorporated the concept of collective claims and multi-party proceedings 

into its Civil Procedure Code two years before the conclusion of the respective BITs,89 it would be 

untenable for Respondent to argue that Tyrea was not aware of such possibility at the time of the 

drafting of the treaties.  

                                                 
86 Alemanni, para. 31.  
87 Alemanni, para. 185. 
88 Alemanni, para. 186. 
89 PO2, para. 8. 
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 In conclusion, neither the literal nor the contextual interpretation support the conclusion that the 

Tyrea-Novanda and the Tyrea-Kitoa BIT prohibit multi-party proceedings. 

2 Claimants’ claims are legally and factually linked  

 While the ICSID Convention and the BITs generally allow arbitration of multi-party claims, this 

does not automatically mean that each case is suitable for joint proceedings. Since the primary goal 

is to avoid double arbitration of cases involving identical factual or legal issues, multi-party 

proceedings are generally preferred where claims in dispute are legally or factually linked. 

 To assess the legal or factual connection between claims, tribunals have developed a list of factors 

which should be taken into consideration. These criteria are, for example, the identity of challenged 

measures, the identity of investments or overall economic transactions,90 corporate affiliation of 

investors, or similarity between the sought relief.91 The general rule is that the more individual 

claims are related, the more likely tribunals are willing to address them together in multi-party 

proceedings.92  

 In the present case, Tribunal should accept jurisdiction over the presented claims because they are 

(2.1) both legally and (2.2) factually linked. 

2.1 Claimants’ claims are legally linked  

 Respondent opposes to multi-party arbitration by challenging the legal basis of the claims presented 

by Claimants, arguing that the claims are based on two distinct BITs.93 However, such objection 

must fail since the Tyrea-Novanda BIT and the Tyrea-Kitoa BIT are effectively identical in their 

wording. 

 In general, the underlying rationale for proceedings involving multiple parties is to ensure judicial 

economy and avoid contradictory authoritative decisions on identical legal issues.94 In this regard, 

it is especially desirable for cases which arise out of the same legal instruments or require 

interpretation and application of similar legal rules to be addressed in a single case.  

 This was confirmed for instance in Oko Pankki Oyj And Others V. Republic Of Estonia where three 

independent claimants filed together a request for arbitration on the basis of two distinct treaties, 

                                                 
90 Noble Ventures, para. 198. 
91 Ambiente Ufficio, para. 155; Noble Energy, para. 198; Abaclat Jurisdiction, para. 534. 
92 Noble Energy, para. 206. 
93 Response, para. 5. 
94 Flughafen Zürich, para. 405. 
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the Estonia-Finland BIT and the Estonia-Germany BIT.95 In the absence of Estonia’s objection to 

jurisdiction over multi-party proceedings, the tribunal did not use its powers under Art. 41(2) of 

the ICSID Arbitration Rules to initiate an ex officio examination of this matter. 

 As follows from the analysis of the legal questions put forward the tribunal, one of the reasons for 

such uncritical approach was the similar wording of relevant provisions of the applicable BITs 

which required application of identical legal standards. For the sake of judicial economy, the 

tribunal accepted that it could have jurisdiction over the multi-party claims to avoid unnecessary 

parallel proceedings.    

 This reasoning should be equally followed in the case at hand. Here, the close legal connection is 

even more evident than in OKO Pankki. The Tyrea-Kitoa BIT and the Tyrea-Novanda BIT are in 

fact identical treaties differing only in the wording of their preambles which however do not give 

rise to any rights or obligations. Furthermore, all Claimants invoked identical treaty violations, 

namely unlawful expropriation and the breach of fair and equitable treatment. As a consequence, 

any legal questions which may arise in the present case will be related to the interpretation or 

application of identical principles and rules. The decline of jurisdiction over the claims would 

therefore run against the principle of judicial economy and consistency in the decision-making. 

 In conclusion, tribunal should accept jurisdiction over the multi-party proceedings because the 

claims presented by Claimants are legally linked. 

2.2 Claims are factually linked  

 In addition to their close legal connection, the claims presented by Claimants are also firmly 

factually related. First, Claimants are affiliated companies operating under identical business models 

who were regularly treated by Respondent as a unified group. Further, Claimants suffered harm as 

a result of the same regulatory measures for which they seek similar types of compensation. 

 Primarily, all Claimants are social media companies, unified by a shareholding of a group of 

international financial corporations,96 who entered the Tyrean market in 2015 upon the joint 

invitation by the Tyrean State representatives.97 Their business models are based on the operation 

of specialised websites for sharing thoughts or multi-media objects and connecting users from all 

over the world.98 To ensure proper functioning of their networks specifically in Tyrea, Claimants 

                                                 
95 Oko Pankki, para. 196. 
96 PO2, para. 9. 
97 SoF, para. 3. 
98 SoF, paras. 7,8 and 9. 
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simultaneously opened their local offices with servers in the country and developed various features 

tailor-made to the Tyrean market.99 

 Since the launch of their business operations, Claimants additionally closely cooperated in 

promoting their strategy for expansion to the entire region. Following their lobbying and 

campaigning efforts, they jointly entered into negotiations with Tyrea’s neighbours, Alcadia and 

Larnacia, to discuss the plan for providing their services to local users.100 

 Such negotiations were, however, brought to a standstill after Respondent made defamatory 

statements on Claimants’ behalf regarding their alleged contribution to the escalation of the ethnic 

conflict in Tyrea.101 Despite Respondent’s hostile attitude, Claimants made every effort to 

cooperate with the Tyrean authorities and comply with the stringent regulatory measures. 

 In this regard, Ms. Saraid Parlante, the Regional Vice-President of SpeakUp, approached Mr. 

Frederik Woodlant, the Tyrean Minister for Telecommunications, Information Technology and 

Mass Media, to express Claimants’ concerns regarding their ability to effectively implement the 

filtering algorithm within the fixed deadline.102 In reaction, Mr. Woodlant acknowledged the 

difficulties while informing Ms. Parlante that he expected all international social networks to 

mobilise their forces to meet the legal requirements otherwise their websites would be subject to 

blocking.103 As follows, Mr. Woodlant treated Ms. Parlante as a de facto representative acting on 

behalf of all Claimants during the meeting when he warned her of the consequences of Claimants’ 

non-compliance.  

 Mr. Woodlant’s threats materialised after the adoption of ordinances of 28 February,  

1 March and 2 March 2018 by which Respondent blocked Claimants’ social networks.104 While the 

ordinances were formally separate pieces of legislation, the legal basis for their adoption lied in the 

Law No. 0808-L of 12 January 2018.105 The uniformity is further reinforced by the fact that the 

ordinances contained a completely identical wording.106 As a result, Claimants were in fact affected 

by identical expropriatory measures. 

                                                 
99 Request, para. 14. 
100 Request, para. 15. 
101 Respondent exhibit 2. 
102 Claimants’ exhibit 6. 
103 Claimants’ exhibit 6, para. 7. 
104 Claimants’ exhibit 4. 
105 Claimants’ exhibit 1. 
106 Claimants’ exhibit 4. 
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 Given the factual similarities of their claims, Claimants filed a joint Request for Arbitration, 

requesting from Respondent compensation for direct damages, lost profits and lost opportunity 

for market expansion.107 Since all Claimants suffered harm in the territory of Tyrea, Claimants also 

submitted a joint expert report which applied identical economic presumptions to the calculation 

of losses.108 

 In the light of the abovementioned, Tribunal has jurisdiction over the claims brought together by 

Claimants because they are closely factually linked. 

  

                                                 
107 Request, para. 18. 
108 Claimants’ exhibit 7. 
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PART TWO: MERITS  

 

D. BLOCKING OF CLAIMANTS’ PLATFORMS IS IN VIOLATION OF 

ARTICLE 6 OF THE BITS AND ARTICLE 3(1) OF THE BITS 

 By blocking Claimants’ social networks Respondent violated the BITs. (1) Firstly, Respondent 

unlawfully expropriated FriendsLook, SpeakUp and Whistler of their investment. (2) Secondly, 

Respondent failed to provide Claimants with fair and equitable treatment pursuant to Article 3(1) 

of the BITs. 

1 Respondent has expropriated Claimants’ investments in violation of 

Article 6 of the BITs 

 Article 6 of the BITs prohibits the host States to take measures which would deprive, directly or 

indirectly, nationals of the other contracting party of their investment unless it complies with 

conditions of public interest, due process, non-discrimination and compensation.  

 Claimants submit that (1.1) the blocking of Claimants’ social media amounts to indirect 

expropriation and what is more, (1.2) the expropriation is unlawful.   

1.1 The blocking of Claimants’ social media amounts to indirect expropriation 

 Besides direct seizure of assets, expropriation encompasses covert or incidental state interference 

into its utilization with the effect of depriving the owner of the use, control or economic benefit 

of the property.109  

 Pursuant to settled case-law, in order to determine whether an expropriation occurred, Tribunal 

should consider the scope of the protected investment, the effect of the measure on the investment 

and the duration of the deprivation in respect of its intensity.110  

                                                 
109 Starrett Housing, para. 154; Metalclad, para. 103; Biwater, para. 452. 
110 UP and CD, para. 30; Wena v Egypt, para. 99; Metalclad, para.103. 
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 Measures taken by Respondent amount to indirect expropriation because (1.1.1) Claimants were 

deprived of the assets protected under the BITs. (1.1.2) The deprivation of the investments was 

substantial and (1.1.3) also has a lasting effect.   

1.1.1 Claimants’ feed is an asset of an economic value susceptible to expropriation 

 Respondent errors in its denial of the susceptibility of advertising contracts and paid-subscription 

to expropriation.111 While it does not contest the existence of Claimants’ investment,112 it fails to 

recognize the digital and intangible nature of the investment itself.  

 In UP and CD, the tribunal dealt with a similar position of the respondent party. CD was a foreign 

meal-voucher company operating in Hungary owned by UP. Hungary introduced its own meal-

vouchers and changed its legislation so that only its vouchers could be used. Hungary then argued 

that the investor’s claim is only based on loss of economic profitability. The tribunal did not accept 

such view, stating that Hungary indirectly expropriated their shareholding by dispossessing them 

of the economic value.113 

 Economic value of business in case of digital companies lies somewhere else than in the physical 

assets. The market value of Facebook in 2019 is $ 512 billion making it 6th biggest company in the 

world.114 Forbes compares it to United Airlines,115 a company which owns an enormous fleet of 

airplanes, has licences to airports and transoceanic routes. And still, the value of all Facebook’s 

assets in 2018 was “mere” $ 97 billion.116 

 The money lies in the feed. Feed is everything for a social network117 –a content for users, an 

advertising space for companies and storage of large amount of data. It is where social networks 

operate their business. The business consists of analysing the data of the users, targeting the users 

and selling advertising space to companies.118 The feed is composed of different assets – the 

localized products, the developed algorithms used for data analysation and targeting.  

                                                 
111 Response, p. 24, para. 7. 
112 Response, p. 24, para. 7. 
113 UP and CD, para. 304. 
114 https://ceoworld.biz/2019/06/28/the-top-100-best-performing-companies-in-the-world-2019/ 
115 https://www.dataversity.net/what-is-data-value-and-should-it-be-viewed-as-a-corporate-
asset/?fbclid=IwAR1w9CaT-_31dKXJ8RUmUYc5qPZdEm8bP-uF2P5iIDQfN5rzOJeye2rZUr8# 
116 https://www.bloomberg.com/quote/FB:US 
117 https://fourweekmba.com/how-does-facebook-make-money/  
118 https://fourweekmba.com/how-does-facebook-make-money/  



Memorial for Claimants – Team Nervo  

 35 

 However, Claimants’ feed is blocked up to this day.119 Consequently, Claimants can no longer 

operate their business in Tyrea. If the feed cannot be accessed by Claimants’ users, it cannot store 

data, target users and make profit. That results in dispossession of the economic value of the 

business.  

 Thus, Claimants were deprived of assets susceptible to expropriation and Tribunal shall proceed 

with the test of substantial deprivation.  

1.1.2 Claimants were substantially deprived of their investments 

 In order to establish indirect expropriation, the effect of the measure on the economic value, use, 

enjoyment, management or control of an investment must be substantial.120 The substantial nature, 

however, can be found even if the investor formally retains the ownership of the investment.121 

 In UP and CD the tribunal also dealt with indirect expropriation. According to the tribunal, indirect 

expropriation is dispossession of economic value of the investors’ shareholding.122 Hungary in that 

case implemented measures which lead to state monopoly of the meal-vouchers. Since meal-

voucher constituted 97 % of CD business, the tribunal concluded that the deprivation was 

substantial.123 

 Respondent argues that blocking of Claimants´ websites is not substantial as it can hardly have any 

impact on their international business.124 However, Article 2 of the BITs binds the hosting State to 

protect the investments within its territory. The territory is defined by the State’s exercise of 

sovereign rights and jurisdiction.125 Therefore, the relevant market when assessing the substantiality 

requirement for the analysis is Tyrean market.126  

 As in any other investment, Claimants introduced their products to the citizens and companies of 

Tyrea and shall not be regarded differently only for its digital aspect. The blocking of Claimants’ 

websites constitutes a substantial deprivation as, much like in the case of UP and CD, the core of 

Claimants’ business activity has been obstructed. In case of FriendsLook, its revenue includes 85% 

                                                 
119 Claimants‘ exhibit 5, p. 12. 
120 Telenor, paras. 65 and 70; Metalclad, para. 103; Pope & Talbot, paras. 96 and 102; Philip Morris, para. 284. 
121 Tecmed, para. 116; Middle East Cement Shipping, para. 107; Dolzer and Schreuer, pp. 107-108. 
122 UP and CD, para. 334. 
123 UP and CD, para. 354. 
124 Request, p. 24, para. 7. 
125 Art. 1(c) of the BITs. 
126 SoF, p. 48, para. 3. 
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advertising and 15% personalized content.127 Whistler’s revenue consists solemnly of different 

types of advertising.128 SpeakUp profits from providing advertising space, promotional content and 

hosting commercial blogs.129 The fact that Claimants formally retained the servers and offices in 

Tyrea is not of relevance, as they could not be used for the intended purpose.  

 Even if the substantial effect of the blocking in Tyrea would be examined with regard to the 

international business, Tyrean market is very significant for Claimants.  Tyrea has population of 

120 million130 which is comparable to a one third of the US. Almost every citizen over the age of 

10 has account on at least one of the social networks. Above that, Facebook, Twitter, Tumblr and 

similar big social media are not available in Tyrea. Thus, if a company wanted to market itself or 

its products via social networks, it would do so via Claimants´ networks.  This gives Claimants very 

strong position for selling its advertising space making the Tyrean market very valuable.  

 In conclusion, the blocking the Claimants’ social networks lead to the inability of Claimants to 

operate their business and make a profit which essentially resulted in substantial deprivation of 

their investment.  

1.1.3 Blocking of Claimants’ social media has a lasting effect 

 An indirect expropriation occurs when the removal of investor’s ability to make use of its economic 

rights has a lasting effect. However, when the deprivation is substantial, the loss of value does not 

have to be permanent. Certain intensity and duration suffice in order to establish indirect 

expropriation.131 For example, In Middle East Cement Shipping, a mere four-month disavowal of an 

import license was found sufficient to constitute indirect expropriation.132 

 In the case at hand, Respondent’s Ordinances took effect without specifying any time framework, 

merely stating “pending further notice”.133 When Claimants consulted Respondent regarding 

further course of action, Respondent did not provide any assurance as to the temporality of its 

measures.134  

                                                 
127 SoF, p.49, para. 7. 
128 SoF, p. 49, para. 8. 
129 SoF, p. 50, para. 9.  
130 SoF, p. 48, para. 3. 
131 UP and CD, para. 305; Wena Hotels, para. 99; Middle East Cement Shipping, para. 107. 
132 Middle East Cement Shipping, para. 107. 
133 Claimants’ exhibit 4, pp. 11-12. 
134 PO2, p. 61, q. 4. 
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 Claimant’s websites have been blocked between 28 February and 2 March 2018 and remain blocked 

to this day. Therefore, apart from the substantial deprivation of the investment, blocking of 

Claimants’ social networks has a lasting effect, and thus amounts to indirect expropriation. 

1.2 Respondent’s measures do not comply with the conditions of lawful expropriation 

set out in Article 6 of the BITs 

 Article 6 of the BITs provides conditions for expropriatory measures to be lawful. These measures 

have to be taken in public interest and under due process of law, not be discriminatory and be 

accompanied by a payment of just compensation.” 135 

 Respondent alleges that its actions were justified and cannot qualify as unlawful expropriation.136 

However, it fails to prove that all conditions of lawful expropriation were met.  

 The blocking of the Claimants’ social media was taken (1.2.1.) neither in public interest, (1.2.2) nor 

under due process of law. Above that, (1.2.3) the blocking was discriminatory and (1.2.4) was not 

followed by a compensation.  

1.2.1 The blocking was not taken in public interest 

 Respondent tries to shield itself behind its alleged higher aim for public security and restoration of 

national peace.137 However, the way Respondent presents its measures is not relevant. Rather, the 

real purpose and an interest should be examined by Tribunal.138  

 The issue of public interest was raised in ADC v Hungary. The tribunal in that case dealt with 

Hungary claiming that it took over ADC operations of airport facilities in public interest. The 

tribunal ruled that public interest requires some genuine public interest and that mere declaration 

cannot magically put it into existence.139 

 In this case, Respondent cannot show genuine public interest. To the contrary, even after the 

blocking, the ethnic tension escalated,140 proving no effect of Respondent’s measures.  

                                                 
135 BITs, Art. 6. 
136 Response, p. 24, para. 8. 
137 Response, p. 24 , para. 8. 
138 S.D. Myers, para. 285; Tecmed, paras. 115-116. 
139 ADC v Hungary, para. 432. 
140 PO3, para 5.  
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 Respondent’s argument of public interest is further undermined by its subsequent behaviour. While 

Respondent blames social media for the escalation of the conflict it also started promoting and 

marketing its own social network – Truth seeker.141 Investing money to gain popularity of a network 

in allegedly “drastic time” 142 is two-faced.  

 Since Respondent’s measures did not serve any public interest, they are not justifiable under Art. 6 

of the BITs. Thus, the expropriation is unlawful. 

1.2.2 The blocking was not conducted under due process of law 

 Due process refers to procedural fairness in the procedure which involves the investors.143 The 

attributes are manifold. In Waste Management II the tribunal defined due process as including 

transparency and candour in an administrative process. 144 Moreover, in ADC, the tribunal noted 

that due process requires: “(…) reasonable advance notice, a fair hearing and an unbiased and 

impartial adjudicator to assess the actions in dispute (…)”145 

 In the present case, the measures adopted by Respondent lacked any of the elements of due 

process. The investigation held by TCA was lacking transparency. No notice was given to 

Claimants prior the blocking and no hearing occurred. Notably, the blocking ordinances were 

rendered nearly immediately after the enabling law.146 The blocking Ordinances are identical and 

they do not provide any explanation besides “for breach of Article 51”.147 Had there been an 

investigation, it lasted only few hours and Claimants are not aware of any reports explaining the 

non-compliance.  

 To conclude, Respondent’s measures were not taken under due process of law. Thus, the 

expropriation is unlawful. 

                                                 
141 PO2, p. 63, q. 16. 
142 Response, p. 24, para. 8. 
143 Tudor, p. 35. 
144 Waste Management II, para. 98. 
145 ADC, para. 435.  
146 Claimants’ Exhibit n.3. 
147 See Claimants‘ exhibit 4, pp. 11-12. 
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1.2.3 The blocking was discriminatory 

 Respondent argues that the Amendment established a universal standard without any 

discrimination against Claimants.148 However, having a written rule is one thing, and applying it 

correspondingly is another. 

 The discrimination in investment law refers to the different treatment based on nationality of 

investors. If a State resolves to such measures, it must then prove that is has an objective basis for 

its different treatment.149  

 There is an evident and sharp contrast between Respondent’s treatment of Claimants and its own 

social networks, which cannot be explained by Respondent. In case of Wink, a local messenger 

app, Respondent tried to reason that the network was not at fault because the messages contained 

only short links. However, same could be said about Whistler which is based on short messages 

and links as well.150 In case of TruthSeeker, Respondent’s own social network, it did not even 

attempt to provide any justification.151 Tyrean newspaper described it as the “government being 

reluctant to terminate its own creation”.152  

 To conclude, Respondent’s measures were discriminatory and aimed to cut the Claimants off the 

market. Thus, the expropriation is unlawful.  

1.2.4 The blocking was not accompanied by prompt, adequate and effective compensation 

 Article 6 requires expropriation to be followed by compensation. Such compensation must be 

prompt which means paid without undue delay; effective in a sense that the payment must be done 

in convertible currency; and must be also adequate.  

 It is undisputed that Respondent did not provide any compensation of any sorts to the Claimants.   

Thus, it failed to comply with the conditions of the BITs and expropriated Claimants unlawfully.  

                                                 
148 Response, p. 24, para. 9. 
149 Saluka v Czech Republic, para. 460. 
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2 Respondent failed to provide fair and equitable treatment in violation 

of Article 3(1) of the BITs 

 Even if Tribunal found no evidence supporting the claim of indirect expropriation, Respondent 

remains liable for failing to provide Claimants with fair and equitable treatment under Article 3(1) 

of the BITs.  

 While there is no precise definition of “fair and equitable treatment”, there are certain elements on 

which the doctrine and jurisprudence settled. Those elements include legitimate expectations of 

the investor153 and proportionality.154 Failure to comply with any one of those elements leads to a 

violation of FET. 

 Claimant will demonstrate that Respondent violated Article 3 of the BITs because (2.1) blocking 

of Claimants’ social networks was disproportionate, and (2.2) it violated Claimants’ legitimate 

expectations. 

2.1 Blocking of Claimants’ networks was disproportionate 

 In the words of Respondent, the Tyrean state has the right to and duty to step in to protect its 

people and restore the peace when the Tyrean people are being hurt and killed in the streets.155 

However, a civil uprising is not a shield for every governmental action. Every action must be 

proportionate to the circumstances.  

 The test of proportionality is now well used in investment law.156 The test consists of three steps – 

suitability, necessity, and the principle of proportionality stricto sensu – which balances the effects of 

the measures against the pursued interest.157 

 As to the suitability, although blocking of social media might prevent the spreading of hate speech, 

such blocking would have to be universal. In the present case, however, Respondent opted to block 

only Claimants’ platforms. The blocking proved to be ineffective on 15 March 2018 (13 days after 

                                                 
153 RREEF, para. 324; Lemire II, para. 264; El Paso, para. 348.  
154 RREEF, para. 324. 
155 Response, p. 24, para. 8. 
156 Occidental Award, para. 404, MTD Equity, para. 109. 
157 RREEF, paras. 464-465, Novenergia II, para. 657.  
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the last blocking)158, when the ethnic clashes escalated. Claimants therefore submit that 

Respondent’ measure was not suitable to reach the intended purpose. 

 Concerning the necessity requirement, Respondent could have adopted less restrictive measures, 

while still accomplishing the same intended result. Respondent was aware that mere 10 to 15 

additional days would suffice to realize the necessary testing of the algorithm and resolving its 

errors.159 Thus, the expropriation is unlawful. 

 Lastly, to determine the proportionality stricto sensu, it is necessary to weigh the total deprivation of 

Claimants’ businesses and the interference with right to freedom of expression against the alleged 

mitigation of the current situation in Tyrea.  

 Tyrea is bound by the ICCPR160 which guarantees everyone´s right to freedom of expression.161 

Although certain restrictions of freedom of expression are allowed,162 complete blocking of a 

website cannot justifiably pursue such manner.163  

 The infringement of rights of Tyrean citizens had not gone unnoticed by the public. Citizens of 

Tyrea protested the government violating their rights during the protest in March 2018.164 Also 

international NGOs explicitly condemned the measures and started global discussion regarding the 

freedom of speech in general.165  

 Blocking of FriendLook, SpeakUp and Whistler was neither suitable, nor necessary and it was 

grossly disproportionate. Therefore, it was disproportionate, and Respondent violated Article 3(1) 

of the BITs.  

2.2 Respondent violated Claimants’ legitimate expectations  

 One of the elements of fair and equitable treatment are the legitimate expectations of the investor. 

They refer to what the investor could have legitimately expected when it decided to enter the State 

to start business. Legitimate expectations may arise from specific assurances, but also from more 

                                                 
158 PO2, para. 5. 
159 Request, para. 12. 
160 PO2, p. 62, q. 10. 
161 ICCPR, Art. 19.  
162 ICCPR, Art. 19(3).  
163 HRC General Comment 34, para. 43.  
164 PO2, p. 62, q. 5. 
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general undertakings,166 such as the legal framework relied upon by the investors at the time of the 

investment.167 

 Tyrea liberalized the internet and loosened control over the media and press by implementing the 

new Media Law in September 2013.168 Such change in the regulation of media played an important 

role in convincing Claimants to invest in Tyrea.169   

 On the day of the publication of the new Media Law, Claimants’ expectations were further 

strengthened by a spokesperson for Tyrean parliament, Mr. Anderson, in his official statement for 

press. He addressed Claimants directly, stating that “It has become known that major international social 

networks such as FriendsLook, SpeakUp, Whistler, and others, are considering Tyrea as a new market”. He went 

on to assure Claimants that “…by the new Media Law Tyrea expects to lay down the ground for the advent of 

such prominent international players and for fruitful collaboration with them in the future.” 170 

 To show that Tyrea truly meant to open the internet to prominent international players, Tyrean 

government even sponsored an international conference “A New Era in Tyrea”.171 The conference 

was held in December 2015 in Tyrea’s capital and was targeted at the representatives of social 

media platforms and internet service providers. The opening speech was given by the government 

representative who proclaimed that “we declare with absolute certainty that a new era has begun for Tyrea 

and that we will do our absolute to facilitate the establishment and use of new internet possibilities for the people in 

Tyrea”.172 

 As apparent above, Tyrea took many actions to invite the investors. It has not only changed the 

legislation, but also directly invited Claimants to come to Tyrea and finally assured the public that 

a new era of open web has begun in Tyrea. It also launched their very own social media, which left 

Claimants even more assured. 

 By frustrating Claimants’ legitimate expectations, Respondent treated Claimants in unfair and 

inequitable manner and violated Article 3(1) of the BITs.  
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 Conclusively, by blocking Claimants’ social networks Respondent unlawfully expropriated 

FriendsLook, SpeakUp and Whistler of their investment. Alternatively, Respondent failed to 

provide Claimants with fair and equitable treatment. 

E. THE COMPENSATION REQUESTED BY THE CLAIMANTS IS 

NOT SPECULATIVE AND DCF IS THE APPROPRIATE METHOD 

FOR THE QUANTIFICATION OF DAMAGES IN THIS CASE 

 Claimants assert that the current situation has been caused solely by Respondent. Claimants have 

been operating strictly within the legal boundaries of international and domestic law, while it was 

Respondent whose unlawful actions lead to the blocking of Claimants’ business and disruption of 

Claimants operations in Tyrea. Even after the blocking, Claimants were willing to solve the dispute 

amicably, however, Respondent displayed no interest in finding a common ground with Claimants 

and preventing the emergence of damages.  

 Claimants submit that (1) the discounted cash flow (DCF) method represents the most appropriate 

method for quantification of damages incurred in this case; and (2) the compensation requested is 

not speculative. 

1 Discounted cash flow is the appropriate method for quantification of 

damages in this case 

 The DCF method represents the most commonly accepted technique employed by tribunals to 

reach the market value of an investment.173174 Claimants submit that (1.1) the Cost-based valuation 

method proposed by Respondent is not applicable to our case and (1.2) that conversely the DCF 

method represents the appropriate method in our case.  

1.1 Tribunal should not apply the Cost-based method 

 Respondent in its Expert Report proposes a Cost-based valuation as a method of calculating 

damages incurred by Claimants based on proven expenditure.175 Claimants object to the application 

of such method because (1.1.1) Cost-based method is not suitable to calculate Claimants’ loss, and 

                                                 
173 Total, para. 72  
174 CMS, para. 416. 
175 Expert Report, p. 34, para 1055. 
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moreover, (1.1.2.) Respondent’s method does not adhere to any of the conventional valuation 

methods. 

1.1.1 Cost-based method is not suitable to calculate Claimants’ loss 

 Respondent’s Cost-based approach does not reflect the nature of Claimants’ business and cannot 

be used to calculate damages in the present case, because the core of Claimants’ loss does not lie 

within the proven expenditures, but rather in the future lost profits.  

 Article 6 of the BITs requires expropriatory measures to be accompanied by provision for the 

payment of just compensation.176  

 The tribunal in CME v Czech Republic stated that “just compensation” equates with fair market value 

that represents the genuine value of the property affected.177 The standard of “just compensation” 

is an international standard independent of national law.178 “International law requires that compensation 

eliminates the consequences of the wrongful act.”179. Accordingly, “obligation to compensate for the damage 

caused…shall cover any financially assessable damage including loss of profits…”180 

 Claimants have their revenue streams based on the sale of advertising space, promotional content 

and personalized content for their users.181 It is evident from the Damages Report that Claimants’ 

expenses incurred from the costs of maintaining physical offices in Tyrea form only a minor part 

of their loss.182  

 Moreover, the aforementioned costs were mitigated by Claimants winding down their local Tyrean 

branches when it became apparent that local authorities do not intend to unblock them anytime 

soon.183 On the contrary, the overwhelming amount of loss incurred to Claimants arose from their 

blocking by Respondent’s authorities and subsequent impossibility to generate profits.  

 The Cost-based method only considers proven expenditures and the thus principally does not 

cover the majority of the loss incurred in the present case and cannot lead to just compensation. 

                                                 
176 Art. 6 of the BITs. 
177 CME, para. 497. 
178 Ibid. 
179 Ibid.  
180 ILC Articles, Art. 36. 
181 Damages Report, p. 16, para. 535. 
182 Damages Report, p. 16. 
183 PO2, para. 12. 
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1.1.2 Respondent's method does not adhere to any of the conventional valuation methods 

 The Cost-based method as proposed by Respondent does not fall within the definition of any 

traditional valuation method, such as the asset-based method, market-based and investment 

approach. To the contrary, the method used by Respondent appears completely baseless. 

Specifically, (1.1.2.1) Respondent based its proposed compensation on improper figures, and 

(1.1.2.2) proven expenditures were not incorporated. 

1.1.2.1 Respondent based its proposed compensation on improper figures 

 Claimants’ business had been blocked by Respondent between 28 February and 2 March 2018. 

Claimants are entitled to costs of maintaining their local branches in Tyrea after the blocking 

occurred. However, Respondent inexplicably uses the costs of maintenance incurred before the 

blocking in the first two months of 2018, which are not subject to compensation. 

 According to Respondent, Claimants are entitled to compensation in the amount of USD 2,654,125 

for FriendsLook plc, USD 1,482,040 for Whistler Inc. and USD 1,162,000 for SpeakUp Media 

Inc.184 However, these figures are based on Respondents wrong assumptions. 

 Respondent acquired said data from Claimants’ Damages Report (the section Costs per Finance 

Departments column projection for year 2018 until the blocking). There, Claimants specify the 

costs accompanying the maintenance of physical offices in Tyrea, such as salaries for technicians, 

operational costs and legal fees. These expenses are not subject to compensation, since they 

represent regular costs of operating a business and are recovered from the revenue business 

generates. The aim of compensation is to award a monetary relief for a party in recognition of loss 

incurred. Respondent is suggesting to award damages to Claimants for a time period when 

Claimants suffered no loss or damage. Claimants object to such approach and Tribunal should 

disregard such calculation as improper. 

 Therefore, the time period until the blocking from which Respondent calculated Claimants alleged 

damages is incorrect. Respondent provided no justification for why Tribunal should rely on this 

specific time period of first two months of 2018 until 2 March 2018 when its authorities blocked 

the website of SpeakUp.185 To conclude, Tribunal should find that the figures chosen by 

Respondent are improper, because they are based on incorrect time period. 

                                                 
184 Expert Report, p. 34, para. 1055. 
185 Claimants’ exhibit 4. 
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1.1.3 Cost-based valuation is not based on proven expenditures 

 Furthermore, Respondent in its proposed version of Cost-based valuation conveniently omitted 

crucial costs, rendering its approach unsuitable in the present case. 

 Respondent claims to base its Cost-based method on proven expenditures. However, since 

Respondent is basing its proven expenditure data on the Damages Report by Claimants’ expert, 

proposed version of Cost-based method would also necessarily need to include the costs 

establishing operations in Tyrea. These costs, enumerated in the Direct Damages section of the 

Damages Report, also represent an example of proven expenditure and come from the same report 

Respondent bases its initial proposed compensation and is thus considered reliable by Respondent 

itself.  

 Therefore, Tribunal should find that the Cost-based method as proposed by Respondent does not 

account for the proven expenditures in the present case and hence, it is not applicable to our case. 

 In conclusion, Claimants submit that the Cost-based valuation method proposed by Respondent 

is an unsuitable and improper method of calculating damages incurred, because does not reflect 

the nature of Claimants’ business. Additionally, such an approach would compensate Claimants for 

regular costs accompanying operating a business. Finally, other proven expenditures such as costs 

of establishing operation in Tyrea were not accounted for in the Cost-based method. Thus, 

Tribunal should disregard said method as inappropriate in the present case. 

1.2 DCF method is appropriate 

 Contrary to the submission of Respondent, Claimants submit that the correct method for 

calculating damages incurred is the DCF method, because (1.2.1) it is just and reflects the nature 

of Claimants’ business, and (1.2.2) Claimants meet the requirement of being considered going 

concerns. 

1.2.1 Application of DCF method is just 

 The DCF represent a method that meets the requirement of being just, as stipulated in the Article 

6 of the BITs. 

 Claimants submit that (1.2.1.1.) the DCF method appropriately reflects the nature of Claimants’ 

business and (1.2.1.2) and Claimants are entitled to costs related to unsuccessful market expansion 

to neighbouring countries.  
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1.2.1.1 DCF appropriately reflects the nature of Claimants’ business 

 As has been argued above, blocking of Claimants’ social networks fulfils the requirements of 

indirect expropriation and therefore even the reparation provided by Article 6 of the BITs is 

applicable in the present case. Article 6 contains a standard of just compensation, against which 

every valuation method applicable in the present case should be judged. 186 The DCF is the only 

method which meets this criterion. 

 As mentioned above, “just compensation” equates with fair market value that represents the 

genuine value of the property affected.187 The tribunal in Total S.A. v. Argentine Republic accepted 

the DCF method as the most appropriate way to determine fair market value of a going concern. 

188 

 When choosing the appropriate valuation method, Tribunal must consider the nature of Claimants’ 

business based on ad revenues and sale of promotional content. DCF method is the only one which 

addresses the issue of lost profits and because the majority of Claimants’ costs arose from lost 

profits, application of DCF method to calculate damages would lead to just compensation. 

 Financial theory suggests that the DCF method is the easiest calculation to use for assets, in this 

case primarily the feed, whose cash flows are currently or are expected to be positive.189 This is the 

case of Claimants, who have been generating profit since the commencement of their operations 

in Tyrea.190 Additionally, their profits had been steadily growing each year indicating that there was 

a pattern of sustained growth in the Claimants’ profits and supporting the DCF method calculating 

future cash flow based on steadily increasing lost profits.  

 Respondent argues that the DCF method is flawed because the projection of 2018 data of 

Claimants’ Revenue Streams is unsupported.191 However, it can be concluded from the presented 

data that very similar growth of Claimants’ revenues occurred also between 2016 and 2017. Then, 

Revenue Streams grew by approximately 95% from the previous year. Therefore, the Revenue 

Streams are established and substantiated.   

                                                 
186 BITs, Art. 6(c). 
187 CME, para. 503. 
188 Total, para. 136. 
189 Ripinsky, p. 201. 
190 Damages Report, p.17. 
191 Expert Report, p. 33, line 1035. 
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 The DCF method reflects in its calculations the lost profits and leads to “just compensation”, in 

line with Article 6 BITs. Therefore, Tribunal should apply it in the present case.  

1.2.1.2 Claimants are entitled to costs related to unsuccessful market expansion to 

neighbouring countries  

 Claimants submit that they are entitled to costs for lost profits from the unrealized expansion to 

neighbouring markets of Alcadia and Larnacia.  

 Blocking of Claimants by Respondent’s Ordinances had an irreplaceable effect on Claimants’ 

negotiations with Alcadian and Larnacian representatives. Respondent’s defamatory statements 

about Claimants’ failure of their algorithm and resulting violent incidents spinning out of control 

had shed negative light on Claimants not only in Tyrea but apparently also abroad, when Alcadia 

and Larnacia decided to put the long-term negotiations to a standstill.192 

 Additionally, Tribunal should find that Claimants are entitled to compensation for market 

expansion costs, because denying them from such would contradict the traditional mode of 

business operations of private companies. The primary purpose of every company is to generate 

profit and revenue. By expanding to neighbouring countries, Claimants were merely trying to 

address larger audience and find new customers for their services. 

 Moreover, as suggest the research, development and legal costs in the Damages Report in the total 

amount of approximately USD 2,000,000 and the scheduled completion of expansion to 

neighbouring markets by 2022, the Claimants were approaching an advances stage of the 

negotiations with Alcadian and Larnacian representatives. Thus, Tribunal should take market 

expansion costs into account, when deciding on the compensation awarded.  

1.2.2 Claimants businesses are going concerns  

 Claimants submit that Tribunal has been presented with sufficient data to apply the DCF method 

and consequently credibly evaluate Claimants’ social media companies. 

 The tribunal in CMS v Argentina stated that a company must firstly be considered a going concern 

in order to conduct a DCF valuation of company.193  

                                                 
192 SoF, para. 21. 
193 CMS, para. 416.  
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 Moreover, the tribunal in Asian Agricultural Products v Sri Lanka concluded that a prior presence on 

the market for at least two years is required, in order to possibly establish continuing business 

connections, in other words for a company to be considered a going concern.194 

 As of the date of the blocking, Claimants had operated for a sufficiently long period allowing the 

Tribunal to properly ascertain its future performance in terms of earnings and expenditure.  

 In our case, FriendsLook established its Tyrean operations in January 2015 with Whistler and 

SpeakUp coming to Tyrea in June 2015.195 Given that the blocking of Claimants’ social media 

websites by the Tyrean Communications Authority’s Ordinances dated 28 February, 1 March and 

2 March 2018, Tribunal is presented with little over two years in the case of Whistler and SpeakUp 

and around 3 years’ worth of data for FriendsLook.196197 

 To conclude, Tribunal should find that there are adequate records of past performance for 

Claimants to be considered going concerns. 

2 Compensation requested is not speculative 

 Claimants submit that the compensation requested in their Damages Report is not overly 

speculative and Tribunal should find the DCF method applicable and relevant in the present case.  

 DCF method will always be to some degree speculative. However, experts note that there is always 

uncertainty associated with valuation and that it is unrealistic to expect or demand absolute 

certainty from such process. The degree of speculation and uncertainty can be dealt with by taking 

conservative estimates of cash flow projections and application of higher discount rate. Michael 

Pryles writes that “difficulty of assessment of damages is not a bar to recovery”.198 Similarly, in the case of 

SPP v Arab Republic of Egypt, the tribunal stated that the fact that damages cannot be assessed with 

absolute certainty does not preclude awarding damages when a loss has been incurred. 199 Generally, 

the underlying argument is that Respondent as the Party causing the breach, should not benefit 

from its violations by overly relying on the uncertainty argument. Professor Gotanda and Doctor 

                                                 
194 Agricultural Products, para 103. 
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197 Damages Report, The Claimants’ Revenue Streams, p. 16. 
198 Lost Profit. 
199 SPP, para. 215. 
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Ripinsky even asked that “to what extent a claimant should be penalized by a legal standard when a breach has 

been found to have occurred.”200 

 Furthermore, the country risk rate or discount rate (“WACC”) serves the purpose of decreasing 

the level of speculation and asserting some degree of certainty and business sense in the 

calculations. The raw lost profits calculated from the past records of performance in the DCF 

method are from their very nature speculative, however they are subjected to the country risk rate 

established from country risk, tax and currency risk, business risk, force majeure risk and other.201 

 Moreover, WACC proposed by Claimants in their Damages Report is accurate for a country such 

as Tyrea. A chosen figure of 5 % places Tyrea at the same level as countries such as Turkey or 

Serbia, countries which adhere to the rule of law and have working state offices.202 

 In the present case, Claimants’ calculation of damages presented in the Damages Report was 

acquired by using the inherently speculative DCF method. However, the speculation can be dealt 

with by implementing aforementioned measures.  

 To conclude, the Tribunal should find that the compensation requested by the Claimants is not 

overly speculative and thus, the DCF method can be applied to calculate damages incurred in the 

present case. 

 

                                                 
200 Caron, p.648.  
201 PO3, para. 1. 
202 Country risk. 



Memorial for Claimants – Team Nervo  

 51 

REQUEST FOR RELIEF  

 

Following the aforementioned, Claimants hereby respectfully request the Arbitral Tribunal to: 

1. Dismiss Respondent’s request for provisional measures; 

2. Declare jurisdiction over the dispute regardless of the denunciation of the ICSID 

Convention; 

3. Affirm its jurisdiction over the multi-party arbitration claim brought against Respondent; 

4. Find that the blocking of Claimants’ social networks violated Articles 3(1) and 6 of the 

Tyrea-Kitoa BIT and Articles 3(1) and 6 of the Tyrea-Novanda BIT; 

5. Award Claimants compensation in the amount of no less than 69,134,875 USD for 

FriendsLook plc, 26,760,460 USD for Whistler Inc., and 27,094,000 USD for SpeakUp 

Media Inc., plus interest as of the date of issuance of the award; 

6. Find that Claimant is entitled to compensation by Respondent of all costs and fees related 

to these proceedings.  

 

 
 
 


