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STATEMENT OF FACTS 

PARTIES TO THE DISPUTE 

The Claimants, FriendsLook plc, incorporated under the Laws of Novanda, Whistler Inc. and 

SpeakUp Media Inc., incorporated under the Laws of Kitoa, are international social media 

platforms. The Claimants established their operations in Tyrea in 2015. The Respondent is the 

Republic of Tyrea which is a country in transition from a military dictatorship to a democracy.  

INVESTORS 

FriendsLook is a global network considered as one of the most popular and widespread social 

networks in the world, FriendsLook counts hundreds of millions of accounts and has a strong 

presence in more than 100 countries. The aforementioned provides to the user a multifaceted 

platform to share, or “post” thoughts, pictures and videos, as well as create pages, groups, and 

virtual meet-ups with countless other users. Whistler is another global social network, which 

has gained popularity over the course of the last eight years. Similar to FriendsLook, it allows 

users to express their thoughts and ideas through short (280 characters) posts, the so-called 

“whistles”. SpeakUp is an international social network, which uses the “blog” format, where 

anyone can create and maintain blogs populating them with any content they like, such as text, 

photos, GIFs, links to external websites, audios, videos, etc. SpeakUp hosts more than 400 

million different blogs worldwide.Within months of their launch in 2015, FriendsLook, 

Whistler and SpeakUp became a tremendous success in Tyrea, gaining millions of new users, 

with FriendsLook being recognised in Tyrea as almost synonymous with the Internet itself. 

The number of Tyrean users engaging with the Claimants’ platform has been exponentially 

increasing. 

HISTORICAL BACKGROUND 

The Republic of Tyrea is a state that emerged from a civil war in September 2012. The civil 

war was caused by the conflict between the two major ethnicities inhabiting Tyrea, the Minyar 

and the Tatyar. Although hostilities are over and a compromise between the two ethnicities 

seems to have been reached, the tension still remains. 

Respondent has a population of 120 million and was regarded by major international social 

networks as a strategic new market after it passed the new Law on Media and Information No. 

1125-L on Media and Information dated 10 September 2013 (the “Media Law”) liberalising 

the Internet and loosening its control over the media and the press.  
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FriendsLook, Whistler and SpeakUp (‘’Claimants’’), which had been exploring Tyrea as a 

potential expansion opportunity after the adoption of the Media Law, regarded Tyrea as the 

key target market. FriendsLook, the biggest and most popular of the three, after making 

substantial contributions in advertising and localising the website, created a local branch in 

Tyrea and launched the Tyrean version of its website in January 2015. Whistler and SpeakUp 

followed suit in early summer 2015 employing the same model of operation in Tyrea. 

ORIGINS OF THE DISPUTE 

In the beginning of January 2018, over the course of New Year celebrations in Tyrea, ethnic 

violence resulted in hundreds of casualties, with the subsequent incidents of between Minyar 

and Tatyar groups being reported increasingly frequently.  

On 12 January 2018, the Respondent passed Law 0808-L Amending the Law on Media and 

Communications (“Law 0808-L”), which required all social networks to implement certain 

safeguards aiding in identifying users and filtering content. The decree introducing the new 

law (the “Promulgation Decree”) provided for a 60-day deadline for compliance with the new 

requirements, including for the algorithm to be developed and implemented and existing users 

identified. 

Meanwhile the situation across Tyrea worsened rapidly, with the police struggling to stem the 

rampant violence spreading across the country. 30 days into the term for compliance 

Respondent decided it had to act without delay. The President’s new decree dated 11 February 

2018 reduced the deadline for compliance with the new requirements to 45 days, setting the 

deadline for compliance to 28 February 2018. 

Citing failure of the algorithm and violent incidents spinning out of control (such as clashes 

erupting in the Respondent’s capital despite heavy security presence) and a resultant fear of 

slipping back into civil war as the reasons behind its actions, the Respondent decided to block 

FriendsLook, Whistler and SpeakUp entirely. On 28 February, 1 March and 2 March 2018, the 

TCA, after investigating the matter, issued the ordinance blocking the Claimants’ websites for 

non-compliance with the new legal requirements for social networks. 

Considering the unprecedented nature of their claims and the similarity of their positions, 

Claimants decided to join forces and submit a joint claim. On 29 June 2018, the Claimants 

submitted their request for arbitration to the ICSID Secretariat.  
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SUMMARY OF ARGUMENTS 

I. THE TRIBUNAL SHOULD NOT GRANT THE PROVISIONAL MEASURES 

REQUESTED BY RESPONDENT 

1. The Claimants contend that the Tribunal must not grant the provisional measures 

requested by the Respondent on December 21st, 2018, because Respondent did not 

prove Claimants’ involvement in the alleged media campaign and, in any event, it does 

not meet the necessary requirements to be granted in accordance with the provisions of 

the ICSID Convention.  

II. THE TRIBUNAL HAS JURISDICTION OVER THE DISPUTE DESPITE 

THE RESPONDENT’S DENUNCIATION OF THE ICSID CONVENTION 

2. The Claimants submit that the Tribunal has jurisdiction over this dispute despite the 

Respondent`s denunciation of the ICSID Convention on January 2018, as the Republic 

of Tyrea gave its “unconditional” consent for the ICSID arbitration pursuant to Article 

9 of the relevant BITs, and the rights and obligations remain under Article 72 of the 

ICSID Convention. In any event, if the Tribunal were to find this consent not to be 

sufficient, the Claimants submits that the Tribunal has jurisdiction since despite the 

denunciation Tyrea remain part of the ICSID Convention for six months after the 

denunciation under Article 71, and the Claimants submitted the Request for Arbitration 

within that period.   

III. THE TRIBUNAL HAS JURISDICTION OVER THE MULTI-PARTY 

ARBITRATION CLAIM 

3. The Claimants submit that this Tribunal has jurisdiction over the multi-party arbitration 

claims brought against the Respondent, as the Respondent ́s consent given includes its 

consent to multiparty arbitration under the legal framework: pursuant to the ICSID 

Convention multiparty claims are allowed, and Respondent’s consent in both BITs to 

settle arising disputes by the ICSID arbitration includes multiparty proceedings. Thus, 

the claimants fulfill all the requirements considered by Tribunals to maintain a 

multiparty claim. 
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IV. THE REPUBLIC OF TYREA BLOCKED CLAIMANTS’ PLATFORMS IN 

VIOLATION OF ARTICLE 6 AND ARTICLE 3 (1) OF THE TYREA - 

NOVANDA BIT AND THE TYREA - KITOA BIT 

4. The Claimants submit that by the implementation of the TCA’s Ordinances and the 

consequent blocking of their websites, the Republic of Tyrea expropriated the 

investments of the Claimants exceeding it legitimate exercise of the police power in 

violation of Article 6 of the BITs. As well, has breached the FET standard under Article 

3(1) of the BITs by Respondent’s course of action, considering it was discriminatory, 

disproportionate and had frustrated the legitimate expectations of the Claimants. 

 

V. THE DISCOUNTED CASH FLOW IS THE PROPER METHOD TO 

QUANTIFY CLAIMANTS’ DAMAGES 

5. The Claimants submit that the DCF method is the proper method to evaluate the 

compensation that is owed to Claimants for the expropriation and breach of the FET in 

violation of articles 3 and 6 of the relevant BITs. Hence, the Claimants assert to have 

sufficient information to consider that the assumptions are reliable and, on the other 

hand, the Cost-Based method alleged by the Respondent is not appropriate to be applied 

in this case as it does not reflect the entire life of the investment. 
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ARGUMENTS ADVANCED. 

PART ONE: JURISDICTION, ADMISSIBILITY AND PROCEDURAL 

ISSUES 

I. THE TRIBUNAL SHOULD NOT GRANT THE PROVISIONAL 

MEASURES REQUESTED BY RESPONDENT. 

6. On 29 June 2018, the Claimants jointly initiated the present arbitration against the 

Republic of Tyrea, in accordance with Article 36 of the Convention on the Settlement 

of Investment Disputes between States and Nationals of other States (“ICSID 

Convention”), Article 9 of Tyrea-Novanda BIT and Article 9 of the Tyrea-Kitoa BIT1. 

7. On 21 December 2018, after the answer of the Request for Arbitration, the Respondent 

submitted the Request for Provisional Measures, according to Article 47 of the ICSID 

Convention and ICSID Arbitration Rule 39 (1).  

8. The Republic of Tyrea sustains in an unjustifiable manner that Claimants were involved 

in a “media war” against Respondent “promoting, stimulating, or instigating the 

publication of propaganda, presenting their case selectively outside this Tribunal”2. 

Based thereon, its rights in the dispute have been jeopardized apparently with the aim 

of pressuring the Tyrean authorities to revoke the measure that blocked the social media 

platforms3. Hence, Tyrea requested the Tribunal to order Claimants to refrain, for the 

duration of the arbitration proceedings, from taking any steps which might aggravate 

this dispute or exacerbate Tyrea’s position in it.4 

9. Contrary to Respondent’s ill-founded allegations, Claimants submit that the Tribunal 

should not grant the Provisional Measures required by Respondent because it didn’t 

prove properly that Claimants were involved in the alleged media campaign (A). In any 

event, the requirements to grant the provisional measures are not met (B).  

A. The Respondent didn’t prove the involvement of Claimants in the 

media campaign 

 
1 Record, §3 ¶1, 2. 
2 Record, §36 ¶1. 
3 Record, §37 ¶6. 
4 Record, §36 ¶1. 
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10. Respondent alleges that the Claimants carried out a media campaign for the Tyrean 

authorities to revoke the blockages made to said companies5. In addition, it asserts that 

claimants published in “The Global Herald” the Request for Arbitration, along with a 

witness statement of Ms. Parlante, the Regional Vice-President of SpeakUp. 

11. However, there is no direct link between the publications alleged by Respondent and 

Claimants’ responsibility on that as the blockage of Claimants platform is common 

knowledge, which is accessible to anybody (1) and that the mere publication is not 

sufficient to be considered a media war (2).  

1. The blockage of Claimants platform is common knowledge 

The State ‘s acts are assumed to be public knowledge. In this regard, it is logical to 

consider that the blocking of the Claimants ́ websites is of common knowledge as it 

was issued by the TCA's Ordinances6. Before the Ordinances, the respective Decrees 

and the Law 0808-L were issued7 and also publicly known. Furthermore, as the 

internet access is free to each and every inhabitant of Tyrea it can be easily verified 

that websites are censored8. Also, other media businesses in Tyrea talk about and 

widely spread the news within the whole tyrean territory.  What's more, following 

the blocking of the Claimants’ websites, a number of international organizations 

supported the protection of freedom of expression in Tyrea. Therefore implying that 

there is no direct relationship between the allegated media campaign and the posible 

Claimants’ implications. 

12. The media titles and digital Articles pointed out by the Respondent contain public 

information. Hence, it does not mean that it could only be provided by the Claimants, 

but by anyone living in Tyrea with internet access9. As the Tribunal could evidence, the 

titles of the publications alleged by Respondent are direct derivations of the objective 

facts described above. Even more, many international organizations and NGOs 

“publicly” condemned the measure and spared discussion around the situation in 

 
5 Record, §36 ¶2. 
6 Record, §11-12. 
7 Record, §7. 
8 Record, §12. 
9 Record, §37. 
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Tyrea10. Thus, it shows that there is no evidence of the involvement of Claimants 

disclosing any extra information of the proceedings.  

13. In casu, what is being jeopardized is the freedom of expression and the right to privacy 

in Tyrea. Freedom of expression and personal privacy is protected under Art. 19 of the 

ICCPR: “Everyone shall have the right to freedom of expression (...) either orally, in 

writing or in print, ..., or through any other media of his choice.”11 With the blockage 

of the Claimants’ websites and Tyrea’s Request for Provisional Measures, the 

Respondent is not only censoring its own inhabitants, but it is also trying to censor the 

freedom of expression including the media that criticize it for its own actions. 

14. Last but not least, any person or user who enters Friendslook, Whistler and SpeakUp 

will find the pages blocked, which is why we can affirm that the blockages are of public 

knowledge12. Therefore, the publications alleged by Respondent instead of being the 

result of a media war campaign, are a logical consequence of its public acts. 

Furthermore, the severity of the affectation to the freedom of speech and privacy in 

Tyrea would call the attention of any media around the world and the Respondent 

cannot reasonably expect any different reaction.   

2. The publication made in “The Global Herald” does not amount to a media war 

In October 2018 “The Global Herald” published the Request for Arbitration, along 

with a witness statement of Ms. Parlante, the Regional Vice-President of SpeakUp, 

who claimed that in a private meeting that took place on 28 January 2018, 

Respondent’s Minister of Telecommunications, Information Technology and Mass 

Media, Mr. Woodlant, threatened that if they did not allow the government access to 

the platform, the platform would immediately be blocked.13 

15. The Respondent argued that Claimants have engaged in the publication of case 

materials, digital Articles and different media titles.14 Claimants accept publishing the 

Request for Arbitration in “The Global Herald”. However, the Claimant ́s involvement 

in the publication of other news Articles referred to by the Respondent in its Request 

 
10 Record, §66 ¶ 2. 
11 ICCPR, Art. 19. 
12 Record, §12. 
13 Record, §37 ¶ 4. 
14 Record, §36-37 ¶ 3 ¶ 5. 
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for Provisional Measures has not been proven by any evidence15. Therefore, Claimants 

have no responsibility for those Articles as they have no relationship with them and the 

image of the Respondent is affected by a logical and predictable direct consequence of 

its own actions. All things considered, the latter publication did not lead to a media war.  

16. B. The requirements for granting provisional measures are not met 

17. Claimants submit that provisional measures may be granted only in situations in which 

an urgent need exists to safeguard rights that are in imminent danger of irreparable 

harm, in such a way that the parties rights may be irreparably affected before a decision 

is made on the merits.16 

18. In this case, the Tribunal has jurisdiction to decide on provisional measures (1). 

Nevertheless, the provisional measures requested by Respondent are neither urgent (2) 

nor necessary (3). In any event, the alleged media war is not directly connected with 

the effects in the Tyrean economy (4). 

1. The Tribunal has jurisdiction to decide on provisional measures 

The broad terms of Article 47 of the ICSID Convention and the Arbitration Rule 39 

authorize the recommendation of provisional measures even when there are 

objections pending resolution17. Arbitration Rule 39(1) states that “..., a party may 

request that provisional measures for the preservation of its rights be recommended 

by the Tribunal”18. 

19. Hence, it can be drawn from this Article that the Tribunal has jurisdiction prima facie 

to decide on provisional measures. Despite this, the other requirements to grant 

provisional measures are not met in the present case. 

2. The provisional measures requested are not urgent 

Although the urgency requirement is not expressly mentioned in Article 47 ICSID 

Convention or Article 39 ICSID Arbitration Rules, it may be construed through 

paragraphs two and five of the latter. This condition is an intrinsic feature of 

provisional measures19. 

 
15 Record, §67 ¶ 7. 
16 Quiborax  ¶ 96. 
17 ICSID Review - Foreign Investment Law Journal, Volume 31, Issue 3, October 2016. 
18 ICSID Arbitration Rules, Rule 39. 
19 Lenci, Federico §209. 
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20. With respect to the urgency requirement, the threat of irreparable harm must be present 

and imminent20. If no actual threat or imminent harm exists, there is no need to decide 

on anything before the award or decision is issued. Moreover, the urgency must be 

assessed at the time of the request, and should not be mere speculation on the future.21 

Last but not least, the urgency is also found in situations where the integrity of the 

arbitration proceedings is threatened22, in particular with respect to access to or integrity 

of the evidence23. 

21. Respondent argues to be affected by the different published media titles around the 

world and online Articles which are disadvantageous for it, as it may discourage new 

investments in Tyrea24. Claimants sustain that it is not connected with the integrity of 

the proceedings. Despite that, as these are mere speculations conditioned on future 

events, they are not any threat or imminent harm. Therefore, as the urgency requirement 

is fulfilled when a party can prove that it is necessary to obtain the provisional measures 

before the award,25the Tribunal should not grant the provisional measures. 

3. The provisional measures requested are not necessary 

22. Claimants note at the outset that provisional measures are exceptional in nature and 

should not be granted lightly, because the circumstances under which provisional 

measures are required under Article 47 of the ICSID Convention are those in which the 

measures are necessary “to preserve a party’s rights and where the need is urgent in 

order to avoid irreparable harm”26. 

23. In casu, Respondent alleges that as a result of the media war its economy has suffered 

serious damage27. Nevertheless, this damage has not been proved by Tyrea, which is 

why the Claimants deny that the measures are necessary to prevent irreparable harm to 

Respondent’s rights.  

 
20 Plama ¶ 38.  
21 Quiborax ¶ 98. 
22 Teinver  ¶ 234. 
23 Quiborax  ¶ 153. 
24 Record, §38  ¶ 10. 
25 Biwater  ¶ 76. 
26 Occidental  ¶ 59.  
27 Record, §38 ¶ 9. 
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24. As a preliminary matter, Claimants sustain that the requirement of necessity is subject 

to the existence of a right that requires protection from an irreparable harm28.  As 

explained above, claimants deny that such a right exists in this case.  

4. The request for provisional measures is not linked with the rights in dispute 

25. Respondent rightly pointed out the ICSID Arbitration Rule 39(1), which complies with 

the provision of Article 47 ICSID Convention. These provisions state that the 

circumstances that require such provisional measures must be considered, thus the 

rights to be preserved must be specified. 

26. Tyrea did not specify the "rights to be preserved" connected with the alleged media war 

or the integrity of the proceedings. 

27. Claimants submit that those rights which are pretended to be protected with the 

provisional measures are the rights in dispute, and no such rights could be threatened 

by the publication of the digital Articles. Claimants accept publishing the request for 

arbitration in The Global Herald. Nevertheless, it cannot be seriously sustained that 

such publication could have whatsoever influence on Tyrea`s economy, or even less to 

imply an influence on the rights in dispute.29 

28. It might possibly be that a large press campaign could have such a strong influence on 

a country's economy. At any event, the unique Article published by the Claimants does 

not amount to presume that Claimants are planning such a media campaign.30 Beyond 

the fact that the Claimants didn't do so, the Respondent has no certainty nor any 

documents that evidence its claims. Therefore Respondent's request for provisional 

measures is unfounded, in addition to the fact that the issuance of the Law 0808-L and 

the respective Decrees were publicly known and it affects every social network in 

Tyrea.  

29. Thus, the provisional measures should not be granted as the publication of propaganda 

does not affect any of Respondent’s rights in this dispute. It is clear that Claimants have 

no responsibility for those Articles as they have no proven relationship with them and 

the image of the Respondent is affected by an obvious and foreseeable direct 

consequence of its own actions. 

 
28 Quiborax  ¶ 100. 
29 Amco II ¶ 13. 
30 Amco II ¶ 14. 
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After all mentioned, Claimants were not involved in any media campaign and the 

requirements for granting provisional measures are not fulfilled. Ergo, such measures 

should not be granted. 

II. THE TRIBUNAL HAS JURISDICTION OVER THE DISPUTE DESPITE 

THE RESPONDENT’S DENUNCIATION OF THE ICSID CONVENTION 

30. During the early 2000s, the Respondent acceded to the ICSID Convention and, 

additionally, in the same period of time ratified several bilateral investment treaties, 

including Tyrea-Novanda BIT and Tyrea-Kitoa BIT 31. 

31. Under Article 9 of both BITs, Tyrea makes a general offer to submit arising disputes 

with the Kitoa and Novanda investor`s to ICSID arbitration32. Furthermore, the BITs 

are in force at least until 2025, because in 2015 they were tacitly extended33. In other 

words, it means that the Republic of Tyrea gave its consent to ICSID arbitration until 

that date. 

32. On 5 January 2018, the Respondent denounced the ICSID Convention34. In order to 

assess the effects of the denunciation, it is important to highlight Article 71 and 72 of 

the ICSID Convention. Under the former, the denunciation,  “ shall take effect six 

months after receipt ” of the notice by the depositary, and according to the latter, the 

denunciation “shall not affect the rights or obligations (...) arising out of consent to the 

jurisdiction of the Centre given by one of them”35. Based on these provisions, the 

Respondent alleged that the Tribunal has no jurisdiction to hear this case.  

33. Contrary to Respondent`s allegations, the Claimants will demonstrate that the Tribunal 

has jurisdiction over the present dispute because, under the relevant BITs, the consent 

of the Republic of Tyrea to ICSID arbitration remains in force until 2025 (A). In any 

event, the denunciation only takes effect six months after receipt of such notice and the 

Claimants submitted the present dispute before that time (B). 

A. Under the relevant BITs the consent of the Republic of Tyrea to 

ICSID arbitration remains in force until 2025 

 
31 Record, §48 ¶ 2. 
32 BITs, Art. 9. 
33 BITs, Art. 13. 
34 Record, §23 ¶ 4-5. 
35 ICSID Convention, Art. 71 and 72. 
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34. The Respondent alleges that the Tribunal has no jurisdiction in the present dispute under 

the BITs in light of Respondent ́s denunciation of the ICSID Convention36. In contrast, 

the Claimants assert that the denunciation of the ICSID Convention does not influence 

the jurisdiction of the Tribunal due to the “unconditional” consent given by Tyrea to 

ICSID arbitration under the relevant BITs (1) and, in the case at hand, the consent of 

Tyrea to the ICSID arbitration contemplated in the BITs remains at the time of the 

submission of the Request for Arbitration (2). 

1. The Tribunal has jurisdiction due to the “unconditional” consent given by Tyrea 

under the relevant BITs 

35. Article 72 establishes that the denunciation of the ICSID Convention shall not affect 

the rights and obligations under the Convention “arising out of the consent” to the 

jurisdiction of the Centre “given by one of them”37. According to Article 31 (1) of the 

VCLT, the ordinary meaning of “them” is a reference to one of the denouncing State38, 

i.e., the Republic of Tyrea. Additionally, the reference to consent “relates only to a 

singular consent to ICSID arbitration given by the denouncing State”39.  

36. In conformity with the text and the purpose of Article 72, when an unqualified and prior 

consent exists, the rights and obligations attached to this consent should not be affected 

by the denunciation of the ICSID Convention40. In the case at hand, the prior and 

unconditioned consent was given under Article 9 of the relevant BITs, without giving 

rise to doubt, which states that when disputes arise between a Contracting Party and a 

national of the other Contracting Party, they will be subject to the ICSID arbitration41. 

Afterwards it adds that each Contracting Party “gives its unconditional consent to the 

submission of disputes” to ICSID arbitration 42. 

37. Therefore, as the purpose of Article 72 is to avoid the situation where the denouncing 

State frustrates its commitments unilaterally43, the Claimants contain that even though 

 
36 Record, §25 ¶ 16. 
37 ICSID Convention, Art. 72. 
38 VCLT, Art. 31. 
39 Fabrica de Vidrios ¶ 226. 
40 Gaillard, § 3. 
41 BITs, Art. 9 ¶ 1. 
42 BITs, Art. 9 ¶ 3. 
43 Gaillard, § 3. 
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the Republic of Tyrea denounced the ICSID Convention, it is still compelled under the 

relevant BITs where it also gave its consent to ICSID arbitration.    

38. Respondent may argue that Article 72 refers to mutual consent and that the depositary 

received the denunciation before the Claimant “accepted” the general offer made by 

Respondent in the respective BITs. In this regard, the Claimants` allegation that the 

understanding that unqualified and prior consent exists under the relevant BITs, and 

consequently, the rights and obligations attached to this consent should not be affected 

by the denunciation of the ICSID Convention is the proper interpretation of Article 72.  

39. As it was demonstrated the ordinary meaning of the wording, the purpose and objective 

of Article 72 supports Claimants’ position. The same conclusion could be found under 

the analysis of the preamble and the relevant provisions (a), the pacta sunt servanda 

principle (b) the effectiveness principle and the denial of justice (c) the drafters’ opinion 

(d) and the majority opinion on this topic (e)  

a. The preamble and other provisions 

40. Under Article 31 (1) of the VCLT, the purpose and objective of the treaties are an 

important means of interpretation. In this regard, they are expressed in the preamble of 

the ICSID Convention.   

41. The respondent may argue that Article 72 deals with “mutual consent” instead of the 

consent of one Contracting Party to the ICSID Convention, and consequently, that the 

acceptance of the Respondent’s offer in both BITs occurred after the denunciation of 

the ICSID Convention. Claimants submit that when the ICSID Convention refers to 

mutual consent it does so expressly in the relevant provision. For instance, the Preamble 

and Articles 25, 26 and 27 of the ICSID Convention, which deals with the jurisdiction 

of ICSID, it is clear that the Convention distinguish between instances where mutual 

consent is relevant and those others where it is not. Due to the absence of any “mutual 

consent” condition in Article 72 is a clear indication that no such condition exists in 

that provision. 

42. Hence, the consent given by the Republic of Tyrea in the relevant BITs remains 

effective as Article 72 deals with the consent given of one of the Contracting Parties of 

the Convention and not to the mutual consent of the parties involved in the arbitration 

proceedings. 
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b. The pacta sunt servanda principle 

43. The Claimants contend that when the Republic of Tyrea withdraw its consent to submit 

the dispute to ICSID arbitration through the denunciation, it would not be complying 

with the  “pacta sunt servanda” principle. In other words, the denunciation of the 

ICSID Convention by a Contracting State cannot have the effect of revoking the consent 

to ICSID arbitration granted by that Contracting State in a BIT, as this would be 

contrary to the contractual principle of “pacta sunt servanda"44. Other understanding of 

Article 72 leads to the situation where the Republic of Tyrea could unilaterally 

frustrates its undertaking to submit to ICSID arbitration, even when the relevant BITs 

remains in existence for years after the denunciation of the ICSID Convention45. 

c. The effectiveness principle and the denial of justice 

44. Under Article 31 (1) of the VCLT regard must be given to good faith principle in order 

to interpret Article 72 of the ICSID Convention. This principle includes the 

“effectiveness principle”46. 

45. The relevant BITs contain certain rights to protect foreign investments. These rights are 

substantive and procedural in nature. Under the latter, the access to ICSID arbitration 

is the guarantee for foreign investment to submit their dispute to a neutral fora. If the 

denunciation of ICSID Convention remains alive the substantive rights of the BITs but 

precludes the possibility for investors to resort to ICSID arbitration, the BITs would 

become ineffective and the purpose of “encouragement and reciprocal protection”47 

would not be met. Moreover, a denial would amount to a lack of justice as the ICSID 

arbitration is the only fora mentioned in Article 9. 

46. The Respondent may argue that there is no denial of justice as the Claimants has the 

possibility to resort to the local courts of Tyrea. However, that possibility is available 

but it was not taken into account by Tyrea, Novanda or Kitoa when negotiating the 

relevant BITs. Therefore, resort to the local courts would be contrary to the 

understanding of the Contracting Parties of the BITs.  

 
44 Murphy ¶ 73 
45 Gaillard, § 3. 
46 Gardiner, Richard  §168. 
47 BITs, §54. 
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47. Last but not least, the local courts of Tyrea are bound to comply with local regulations 

while ICSID Tribunals are compelled by the relevant BITs and the International Law. 

Thus, precluding the ICSID arbitration, the relevant BITs would become ineffective 

and the Claimants would face a denial of Justice. 

d. The drafters’ opinion supports the Claimants position 

48. Under Article 32 of the VCLT, the preparatory works are considered a supplementary 

means of interpretation. In this regards, the possibility to submit a dispute after the 

denunciation of the ICSID Convention was considered by the drafters. Mr. Broches, 

the chairman of the Legal Committee during the negotiations of the convention, clearly 

stated if the agreement “lasted for say 20 years, that state would still be bound to submit 

its disputes (...) to the Centre”48.  

49. Apart from that, a few delegates engaged at that point in a discussion on the possibility 

of including limitations in Article 72. None of these limitations were included in the 

text49. As a result, the denouncing state could not incur any new obligations “but the 

existing obligations would remain in force”50.  

50. Therefore, as the Republic of Tyrea has an existing obligations under Article 9 of both 

BITs where it consented ICSID arbitration, the arbitral Tribunal has jurisdiction over 

the present dispute, even under the drafters’ opinion. 

e. The majority opinion on this topic 

51. Despite the arbitral Tribunal is not bound by previous decisions or scholars' opinion on 

this issue, they still are useful and persuasive means to reach a conclusion. In this 

regards, the majority opinion of scholars and ICSID Tribunals support the Claimants 

position. 

52. The Respondent may rely on the Fabrica de Vidrios case and the opinion of Professor 

Schreuer to support its interpretation of Article 72 of ICSID Convention and the 

reference to mutual consent of the parties involved in an ICSID arbitration. 

53. Despite the Claimants respect the findings of Professors Hi-Taek Shin, L. Yves Fortier 

and Zachary Douglas in Fabrica de Vidrios and the opinion of Professor Schreuer, the 

 
48 Memorandum of the Meeting of the Whole,§ 1010. 
49 Gaillard, §3. 
50 Memorandum of the Meeting of the Whole,§. 1011. 
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majority of the Tribunals and scholars disagree with them as it was shown during the 

development of Claimants arguments.  

54. Even more, Professor Sourgents stated that the above position is incoherent and the 

“denunciation of the ICSID Convention cannot have the effect of foreclosing ICSID as 

a potential forum for dispute resolution under a bilateral investment treaty”51. To 

support the Professor Scheuer opinion, the drafter would have preferred Article 72 to 

read ‘given by one of them and a national of another Contracting State or another 

Contracting State’ instead of just ‘given by one of them’52. 

55. Therefore, if the Republic of Tyrea wishes to withdraw its consent to ICSID arbitration, 

it must do so according to the terms of the consented BITs, not through denunciation 

of the ICSID Convention. 

2. The consent of Tyrea to the ICSID arbitration contemplated in the BITs subsisted at 

the time of the submission of the Request for Arbitration 

56. When the Respondent concluded the treaties with Novanda and Kitoa for 15 year 

period, they included a tacit renewal, which would extend its validity for ten years53. It 

effectively occurred and both BITs remain in force until 2025. 

57. Therefore, when the Claimants submitted their Request for Arbitration on 29 June 2018, 

the agreement was in force under the renewal date made for the period 2015-2025. 

58. In view of the above, the Claimants submit that the Tribunal has jurisdiction over this 

dispute because the Request for Arbitration was submitted when the BITs was in full 

force and, taking into account the ICSID Convention. 

59. B. In any event, the Tribunal has jurisdiction because the case was filed before the 

six months after the notice of the denunciation 

60. Were the Tribunal to find Tyrea’s consent to ICSID arbitration in Article 9 of the 

relevant BITs insufficient to establish its consent to the arbitration proceedings, the 

Claimants contend that Respondent’s consent to this arbitration follows from the 

application of Article 71 of the ICSID Convention. Hence, the Respondent’s consent 

under the ICSID Convention remained in force for six months after the notice of 

 
51 Sourgens ¶ 366 ¶369 ¶ 391. 
52 Sourgens,¶. 366¶ 369 ¶ 391. 
53 BITs, Art. 13. 
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denunciation (1) and consequently, the Tribunal has jurisdiction over the present 

dispute because the Request for Arbitration was submitted within that period (2) 

1. The Respondent’s consent under the ICSID Convention remained in force for six 

months after the notice of the denunciation 

61. Article 71 provides that a Contracting State may denounce the Convention by providing 

written notice and that “the denunciation shall take effect six months after receipt of 

such notice”. Under Article 71, Tyrea’s denunciation of the Convention did not take 

effect until 5 July 2018, six months after notice of denunciation was provided on 5 

January 201854.  

62. The starting point of the analysis to consider the date of effectiveness of the 

denunciation is Article 71 of the ICSID Convention, rather than Article 72, whose 

purpose is to preserve from the consequences of denunciation the rights and obligations 

under the Convention arising out of consent before the notice of denunciation is 

communicated to the depositary55. Therefore, were an agreement to arbitrate was 

formed between the Claimant and the Respondent before denunciation under Article 71 

took effect, there is no reason to inquire further into Article 7256. 

63. Even more, when the investor has accepted the State’s general consent within the six-

month period established in Article 71, the effectiveness of the existing rights and 

obligations should raise little difficulty as the host state is still a contracting party at 

that time57. Otherwise, if the intention had been that the denunciation had immediate 

effects, then it would not make sense to include a waiting period of six months within 

the wording of the Article58. This understanding is confirmed by Article 31 (1) of the 

VCLT when analyzing the plain wording of Article 71. Any other interpretation of this 

provision would render the reference to a six-month time period devoid of any meaning, 

and would run directly contrary to the principle of effet utile59. 

64. Last but not least, when analyzing Article 72 the two tendencies, explained in the 

previous section, consider that under Article 71 the investors are allowed to refine their 

 
54 ICSID Convention, Art. 71. 
55 Bluebank, ¶108. 
56 Bluebank, ¶108. 
57 Gaillard, § 2. 
58 Blue Bank, ¶119. 
59 Blue Bank, ¶119. 
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consent and initiate ICSID arbitration against the Contracting State within a period of 

six months60. 

65. Thus, interpreting Article 72 in accordance with Article 71, the Tyrea’s consent to 

ICSID arbitration remains effective until 5 July 2018. 

2. The Request for Arbitration was submitted within the six months period 

66. The Claimants submitted their Request for Arbitration on 29 June 2018, and, as it was 

demonstrated before, Tyrea’s consent to ICSID arbitration under Article 71 remains 

effective until 5 July 2018. 

67. Thus, the Tribunal has jurisdiction over this dispute because the Request for Arbitration 

was submitted before the six months period elapsed. 

III. THE TRIBUNAL HAS JURISDICTION OVER MULTI-PARTY CLAIMS 

68. Following the Law 0808-L and Decree 0578/201-D from 12 January 2018, and the 

Decree 0599/201-D from 11 February 2018, the Respondent issued the TCA's 

Ordinances blocking FriendsLook, Whistler and SpeakUp entirely on 28 February, 1 

March and 2 March 2018. Hence, the three social networks decided to jointly submit 

their case, under Article 9 of the relevant BITs, to ICSID arbitration.61 

69. On 3 September 2018, the Republic of Tyrea asserted that the Tribunal does not have 

the requisite jurisdiction to hear a multiparty claim, on the grounds that Claimants base 

their case on two different legal instruments and it never agreed to hear these claims in 

a single arbitration62. 

70. In contrast, the Claimants will demonstrate that there are sufficient legal and factual 

grounds for the Tribunal to hear the present dispute as the Respondent’s given consent 

includes its consent to multiparty arbitration (A), and the claimants fulfill all the 

requirements considered by Tribunals to maintain a multiparty claim (B). 

A. Respondent’s given consent includes multiparty arbitration  

71. The Claimants filed their claims together relying upon the Respondent ratification of 

the ICSID Convention and the respective BITs63. Under those instruments, the Republic 

of Tyrea granted its consent to ICSID arbitration, including multiparty arbitration. In 

 
60 Fábrica de Vidrios ¶223. 
61 Record, §3 ¶2. 
62 Record, §24 ¶6. 
63 Record, §27 §48 ¶2. 
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other words, there is no need for a second or special consent as the legal framework 

allows it. Under the ICSID Convention multiparty claims are permitted (1), and 

Respondent’s consent in both BITs to settle arising disputes by the ICSID arbitration 

includes multiparty proceedings (2). 

1. Under the ICSID Convention multiparty claims are permitted 

72. Although it is undisputed that the ICSID Convention does not contain a specific 

provision setting forth a procedure for multiparty arbitrations, consistent with Article 

36(3) of the Convention, ICSID’s practice has been to register a claim submitted by 

two or more claimants in a single arbitration if the claims are not manifestly outside the 

jurisdiction of the Centre. Moreover, about 40% of all ICSID cases have involved 

multiple claimants and ICSID tribunals have permitted claims from multiple parties64. 

73. Article 25 of the ICSID Convention establishes that the jurisdiction of the Centre shall 

extend to any legal dispute arising directly out of an investment65. Even though it does 

not explicitly regulate the possibility of multiparty arbitration, it is clear that multiparty 

proceedings are not forbidden. It was stated that “…it would be contrary to the purpose 

of the BIT, and to the spirit of ICSID, to require in addition to the consent to ICSID 

arbitration in general, a supplementary express consent”66. Therefore it cannot be 

considered that multiparty claims are excluded from the scope of consent of Article 25. 

74. Consequently, Claimants contend that multiparty proceeding is within the jurisdictional 

limits of Article 44 ICSID Convention and Rule 19 ICSID Arbitration Rules (a). 

Accordingly, multi-party proceedings are widely admitted under current ICSID 

arbitration practice and there is no reason to treat the present case differently from any 

other multiparty arbitration (b). 

a. Multiparty proceeding is within the jurisdictional limits 

of Article 44 ICSID Convention and Rule 19 ICSID 

Arbitration Rules 

75. The great majority of multi-party cases have involved no more than two or three 

claimants and have not posed difficulties from a procedural or case management 

perspective. 

 
64 ICSID Secretariat, 2018. 
65 ICSID Convention, Art. 25. 
66 Abaclat ¶ 518. 



-Arguments Advanced- 

 

 

20 
 

76. Article 44 ICSID Convention provides that arbitration proceedings are governed by the 

Convention and, unless the parties agree otherwise, by the ICSID Arbitration Rules. 

Whenever the ICSID Convention and Rules do not cover or are silent on an issue “the 

Tribunal shall decide the question”67 in the exercise of its general procedural powers.68 

Thus, Rule 19 ICSID Arbitration Rules allows the Tribunal to make the orders required 

for the conduct of the proceeding69, being the management of the proceeding on a 

multiparty basis within the scope of the Tribunals powers. 

b. Admissibility of multi-party arbitration 

77. While Respondent may argue that the framework governing ICSID arbitration does not 

contemplate the possibility of multi-party arbitrations and that these are therefore not 

allowed, there is nothing in the ICSID Convention and Rules and in the relevant BITs 

nor in the factual set of circumstances of the present case, which would stand in the 

way of the claims brought to the present Tribunal. The silence of the aforementioned 

legal instruments is not conclusive and cannot be construed as a prohibition of 

proceedings with multiple claimants. Such silence should be considered a “gap”, which 

was unintended and which the Tribunal has the power to fill (i), and not a “qualified 

silence”, meaning an intended silence which does not allow for something that is not 

provided (ii).  Further, claimants contend that the admissibility of actions brought by 

multiple claimants before International Courts and Tribunals is almost a general 

principle70.  

i. Silence considered as a gap 

78. Article 44 ICSID Convention and Rule 19 ICSID Arbitration Rules are the mere 

expression of the inherent power of any Tribunal to resolve procedural questions in the 

event of hiatus. Nevertheless, the Claimants understand that a tribunal‘s power is 

further limited to the filling of gaps left by the ICSID framework in the specific present 

proceeding, and that it will usually be limited to the design of specific rules to deal with 

specific problems arising in the proceeding at hand71. 

 
67 ICSID Convention, Art. 44. 
68 Noble Energy  ¶190. 
69 ICSID Arbitration Rules, Rule 19. 
70 Ambiente ¶ 98. 
71 Abaclat ¶ 523. 
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79. The ICSID system provides standard arbitration system with general characteristics, 

which ought to be filled by the Tribunal in each and every particular case if it's needed72, 

and it has “the power under Article 44 ICSID Convention to fill this gap”73. 

I. ii. Silence considered as a qualified silence 

80. It is Claimant ́s position that the rejection of the admissibility of the present case on a 

multiparty basis may equal a denial of justice74. It would be contrary to the spirit of 

ICSID and to the purpose of the BITs to interpret the legal instruments silence as a 

“qualified silence” categorically prohibiting collective proceedings. At the time of 

conclusion of the ICSID Convention, collective proceedings were quasi inexistent, and 

although some discussions have taken place with regard to multi-party arbitrations, 

these discussions were not conclusive whether to accept or refuse them75. Thus, such 

silence is to be interpreted “as a “gap” and not as a “qualified silence”76.   

2. The Respondent’s consent in both BITs to settle arising disputes by the ICSID 

arbitration includes multiparty proceedings  

81. Under Article 9 of both BITs, the Respondent gave its consent for the settlement of 

arising disputes under the ICSID Convention77. Also Article 12(6) points out that, 

unless the parties decide otherwise, the Tribunal shall determine its own procedure78. 

82. The consent to investment arbitration is unique in its nature. Basic ground for the 

investment arbitration is BIT, which is not of contractual character. It does not name 

particular investors, but the State gives universal consent to arbitration, in the BIT, and 

the role of investors is to give consent to the arbitration in every case by taking actions 

which lead to commencing arbitration.  

83. Furthermore, the host State by giving consent in the BIT does not need to give second 

consent to multi-party arbitration. In both Abaclat and Ambiente proceedings Tribunals 

allowed multi-party claims in investment arbitration process without requiring any 

additional consent from Argentina. It was stated that “a special/secondary consent 

 
72 Abaclat ¶ 518-520. 
73 Abaclat ¶ 520.  
74 Abaclat ¶ 537.  
75 Abaclat ¶ 519. 
76 Abaclat ¶ 520. 
77 BITs, Art. 9. 
78 BITs, Art. 12(6). 
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would clearly 'overturn the equilibrium' of investment arbitration”79, where the host 

State’s consent to arbitration 'given in advance' has to be seen as a procedural guarantee 

for stimulating and protecting foreign investments. 

84. Therefore, Claimants affirm that it is unimportant that the parties’ have not specifically 

foreseen multiparty claims in the BITs (a), and it is also insignificant the use of the 

singular in Article 25(1) ICSID Convention and Article 9 of the BITs the Respondent 

may contend (b). 

a. It is unimportant that the parties’ have not specifically 

foreseen multi-party arbitration 

85. Whether the contracting parties contemplated actions involving multiple claimants or 

not is irrelevant when they entered into the BITs, since the rules on treaty interpretation 

according to Article 31 of the VCLT require agreements to be interpreted in accordance 

with the ordinary meaning of the terms of the treaty in their context and in the light of 

the treaty’s object and purpose80. 

86. What's more, Claimants point out that the Tyrean Civil Procedure Code envisions 

collective claims from 199881, time before Tyrea ratified the ICSID Convention and 

concluded the BITs. So, even though there is no specific written provision about 

multiparty proceedings in the BITs, the Republic of Tyrea cannot disregard the 

possibility of multiparty claims as it is contemplated in their domestic law, and if it 

would have desired something different it should had been expressed in the respective 

BITs. 

87. The Claimants base their case on two distinct BITs. These instruments contain the same 

provisions, object and purpose, therefore having a common legal ground. Whereas, in 

Ambiente and Abaclat cases claimants were protected under a single BIT, in this case, 

the fact that the Claimants are protected under two BITs is no obstacle to jointly submit 

their claims as the wording of both legal instruments is identical. Hence, it is irrelevant 

that the Claimants base their case on different investment treaties being the framework 

of both BITs exactly the same, which demonstrates there is no extra benefit for the 

Claimants nor any prejudice to the Respondent.  

 
79 Steingruber §237 
80 VCLT, Art. 31(1) 
81 Record, §62 ¶8 
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88. Even more, some ICSID cases were based on distinct BITs, such as Suez, Aguas de 

Barcelona, and Vivendi (based on Argentina-France and Argentina-Spain BITs); OKO 

Pankki Oyj and others (based on Estonia-Finland and Estonia-Germany BITs); 

Bernhard von Pezold and Others (based on Zimbabwe-Germany and Zimbabwe-

Switzerland BITs). Even though the Respondent didn’t make an objection to multiparty 

arbitration in those cases, the Tribunals didn’t find any constraints in the legal 

framework to reject the joint proceeding, showing that the present issue does not 

concern legal impediments but practical features. 

89. Still, in the few cases in which an objection to multiparty arbitration has been raised it 

has been rejected, as it happened in Abaclat; Ambiente; Noble Energy and Flughafen 

Zürich. 

b. Use of the singular in Article 25(1) ICSID Convention and Article 9 of the BITs 

90. In Article 25(1) of the ICSID Convention the use of the singular when it says “a 

national of another Contracting State”82 is not intended to preclude the institution of 

proceedings by multiple claimants. Similarly, the use of the singular (“a national of the 

other Contracting Party”) in Article 9 of both BITs is no conclusive argument the 

Respondent may sustain. Usually, terms used in the singular are interpreted to include 

the plural and vice versa83. Most dispute resolution clauses in BITs use the term 

“investor” in the singular, and this has never been an issue in ICSID arbitration. 

91. The wording of the BITs and the Convention does not restrict Respondent’s consent to 

arbitrate to claims filed just by a single investor, as the ordinary meaning of the term 

“national” in Art. 25(1) of the ICSID Convention (...) together with Art. 8 of the 

Argentina-Italy BIT, may well include (...) a plurality of investors”84. Hence, it cannot 

be understood in the present case that the use of the singular in the Convention and the 

BITs exclude multiparty proceedings. 

B. The claimants satisfy all the requirements considered by Tribunals to maintain 

a multiparty claim 

92. Tribunals considering whether a multiparty claim can be sustained have considered 

various factors, including whether: there is a single dispute (1); the investment is the 

 
82 ICSID Convention, Art. 25(1) 
83 Ambiente ¶ 130 
84 Ambiente ¶ 131. 
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same and was made in the same market sector by the claimants (2); the factual 

background is the same (3); the investors and the claims are affiliated (4); the 

challenged measures are the same (5); and the remedies sought are aligned (6). The 

more related the cases are, the more likely a Tribunal is to treat them together- even 

over a party’s objection- but they don't need to be accomplished cumulatively.  

1. A single dispute exists 

93. Claimants’ present claims are proper and manageable: they have identical claims 

arising out of the same State measures and under two BITs with the same provisions, 

aim and purpose (a). Also there is no affected right towards the Respondent (b). 

a. BITs with the same provisions, aim and purpose 

94. Claimants are entitled to the same rights and duties under both BITs, they are protected 

by the same extent of provisions with equal rights and obligations towards the 

Respondent and the BITs clauses are exactly the same towards the three claimants. 

95. b. No affected right towards the Respondent    

96. The Claimants stand in an identical position against the Respondent. There is no altered 

right regarding the Respondent as there is no double or multiple defense; the claimants 

unify their defense as they find themselves in the same expropriatory situation, they 

have a common interest and they were affected by the same measures and suffered a 

substantial economic deprivation.  

2. Same type of investments 

97. The disputes at issue are closely related: they all arise out of the same investment project 

and the same overall economic transaction. The three international social networks 

made the same kind of investment in the Republic of Tyrea. FriendsLook decided to 

expand its operations to Tyrea in January 2015, and in that regard established a local 

office, including servers, in order to optimize the function of the platform for local 

users85. Whistler, in June 2015 launched a localized version of its website in Tyrea, and 

staffed an office for its local branch86. SpeakUp expanded its operation to Tyrea in June 

2015, staffing a small office at Tyrea’s capital for back-office and customer support, as 

well as hiring technology experts to ensure the proper functioning of the platform87. 

 
85 Record, §3 ¶4. 
86 Record, §4 ¶5. 
87 Record, §4 ¶6. 
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3. Factual background 

98. Since the very beginning of their operations in Tyrea, the Claimants’ social media 

platforms have been responsibly facilitating communications in Tyrea, as well as 

contributing to the growth of the Tyrean economy. That is why the Claimants were 

taken by surprise when Respondent proceeded with the unforeseeable measure of 

blocking the Claimants’ operations in the country88.  

99. Firstly, Respondent granted the claimants a period of 60 days for the development and 

implementation of the algorithm which they considered to be a feasible time frame for 

the task, as, although the majority of the work could be completed within 45 days, two 

additional weeks would be required for testing and adjustment89.  

100. The claimants immediately took action and collaborated with Respondent’s 

authorities, but thirty days later and without prior notice, contrary to the original 

announcement, Respondent slashed the 60 day period to 45 days90. Despite the negative 

impact of this sudden change, the three companies complied with the new deadline, but 

the algorithms implemented turned out to be partially effective due to the lack of time 

for testing and the nuances of Tyrean language. In consequence Respondent proceeded 

with the blocking of the Claimants’ social media platforms91. 

4. Affiliated investors and claims 

101. The investors are affiliated in view of the facts that, even though the social 

networks are three independent companies they all pertain to the same economic sector: 

the international social media. What's more, Expedia, FinanceHub and TurboFin, three 

international financial corporations, are common shareholders of FriendsLook (owing 

9.5% shares), Whistler (owing 5% shares) and SpeakUp (owing 4.5% shares)92. 

102. Furthermore, their claims are closely connected as the three Claimants’ request 

that Tyrea is found to have expropriated Claimants’ investments and to have breached 

the fair and equitable treatment standard, pursuant to Article 6 and Article 3.1 of the 

BITs. Group examination of claims is acceptable where claims raised by a multitude of 

 
88 Record, §4 ¶7. 
89 Record, §51 ¶16. 
90 Record, §4 ¶10-11. 
91 Record, §52 ¶19 ¶21. 
92 Record, §62 ¶9. 
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claimants are to be considered identical or at least sufficiently homogeneous93.  

Therefore, it is only just and efficient to hear the three Claimants jointly due to the 

identity and congruence between their claims and Claimants’ common interests. Also, 

for utility reasons and with the purpose of avoiding the risk of inconsistent or 

contradictory decisions the multiparty proceeding would be the most justifiable, 

efficient and cost-effective way to proceed. 

5. Challenged measures 

103. Claimants were affected by the same measures: Law 0808-L, Decree Nº 

0578/201-D which granted the Claimants a period of 60 days, Decree 0599/201-D 

which reduced the deadline for compliance to 45 days, TCA's Ordinances and the 

consequent blocking of the claimants ́ websites94. 

6. Remedies sought 

104. Claimants request for compensation based on the discounted cash flow method, 

plus interest as of the date of issuance of the award and also that the Respondent 

compensate for all costs and fees related to the proceedings95. 

105. All in all, it is Claimants opinion that the Tribunal has the requisite jurisdiction 

to hear the present claims as Respondent’s general consent in the BITs includes 

multiparty arbitration, they are not forbidden by ICSID Convention, they are widely 

admitted under ICSID practice and Claimants comply with all the requisites to manage 

a multiparty proceeding considered by Tribunals. 

PART II: MERITS 

IV. THE REPUBLIC OF TYREA VIOLATED ARTICLE 3(1) AND ARTICLE 6 

OF THE TYREA-NOVANDA BIT AND THE TYREA-KITOA BIT. 

106. On 12 January 2018 the Respondent enacted the Law 0808-L looking for the 

development and implementation of an algorithm in order to filter potentially 

prejudicial content, and to provide access to users’ personal details and messaging, 

providing the social media companies 60 days for compliance96.  

 
93 Abaclat ¶ 540. 
94 Record, §51-52 ¶15 ¶19 ¶21. 
95 Record, §6 ¶18(3)(4). 
96 Record, §51 ¶15. 
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107. Even though the given time was not sufficient to get such a hard purpose, the 

Claimants did their best efforts. Later, thirty days into this period and without prior 

notice and contrary to the original announcement relied on by the Claimants, 

Respondent slashed the 60-day period to 45 days97 for compliance with the new 

requirements. Despite the fact that it had a negative impact on Claimants efforts to 

develop the algorithm, the Claimants continued to work in order to meet the new 

deadline. 

108. In this line, a first version of the algorithm was ready and implemented within 

the new deadline98. Leaving the Claimants out of consideration, the Respondent 

proceeded with the blocking of the Claimants’ social media platform99. This came as a 

major surprise considering that Respondent’s officials were aware of the time the 

development of the algorithm would take100. It also must be underlined that Respondent 

did not block all social networks of the same type active in its territory, but only those 

of the Claimants101, conduct that does not conform with the provisions of the respective 

BITs. 

109. As a consequence of the aforementioned, the Claimants affirm that by the 

implementation of the TCA’s Ordinances and the consequent blocking of their websites 

since 28 February 2018,  the Republic of Tyrea expropriated the investments of the 

Claimants in violation of Article 6 of the relevant BITs (A) and has breached the FET 

standard under Article 3(1) of the same instruments (B). 

A. The Republic of Tyrea expropriated the investments of the 

claimants in violation of Article 6 of the relevant BITs 

110. Article 6 of the relevant BITs not only protects foreign investors from direct but 

also from indirect expropriation. The latter involves covert or incidental interference 

with the use of property which has the effect of “depriving the owner, in whole or in 

significant part, of the use or reasonably-to-be-expected economic benefit of 

property102. 

 
97 Record, §52 ¶19. 
98 Record, §52 ¶19. 
99 Record, §52 ¶21. 
100 Record, §52 ¶18. 
101 Record, §52 ¶21. 
102 Metalclad, ¶103. 
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111. The Respondent contends that the blocking of Claimants platforms did not 

amount an expropriation as it can “hardly have had a substantial adverse economic 

impact on Claimants’ international business”103. Additionally, it asserts that 

Claimants’ advertising contracts and paid subscriptions to the social networks do not 

amount to assets susceptible of expropriation and that Claimants’ physical assets in 

Tyrea remain intact alleging that the “only reason why the same are not used by the 

Claimants to their profit is the Claimants’ own business decision to wind down all 

operations in Tyrea”104. 

112. Ultimately, the Respondent justifies the described measures arguing that 

blocking of Claimants’ platforms “were aimed exclusively at safeguarding 

Respondent’s public order and amounted a reasonable and valid exercise of the 

Respondent’s regulatory powers”105. 

113. Contrary to Respondent’s ill-founded allegations, the Claimant will 

demonstrate that the blocking of the websites amounted to an indirect expropriation in 

violation of Article 6 of the relevant BITs (1) and that it was not a legitimate exercise 

of the police power (2). 

1. The measures amounted to an indirect expropriation 

114. Within months of their launch in 2015, FriendsLook, Whistler and SpeakUp 

became a tremendous success in Tyrea, gaining millions of new users, with 

FriendsLook being recognised in Tyrea as almost synonymous with the Internet 

itself106. The number of Tyrean users engaging with the Claimants’ platform has been 

exponentially increasing. Launched in this new market, all three social media platforms 

soon started searching for ways to boost media usage in Tyrea, by developing features 

tailor-made to the Tyrean inhabitants107. 

115. The implementation of the TCA’s Ordinance, as described above, made useless 

the physical assets of Claimants in Tyrea, prevent the enjoyment of the ad-spaces, paid 

subscriptions and other contracts concluded by the three social networks. Additionally, 

 
103 Record, §24 ¶7. 
104 Record, §24 ¶7. 
105 Record, §24 ¶8. 
106 Record, §50 ¶10. 
107 Record, §50 ¶11. 
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it also deprived the Claimants of the opportunity to proceed with market expansion in 

the region by utilizing their presence in the Tyrean market to expand its activities to 

neighboring markets. The Claimants were almost concluding large projects with 

officials of the neighboring states108. Those activities were encouraged by Tyrean 

officials109 creating legitimate expectations in the Claimants. 

116. As it was mentioned before, the Enactment of Law 0808-L and it consequent 

decree were a turning point in Claimants' investments. The reduction from 60 days to 

45 days to develop the algorithm left Claimants left Claimants with only 10 more days 

to deploy the filtering algorithm (including its development and testing). In spite of this, 

Claimants complied with the new deadline implementing an algorithm that was 

partially effective110. 

117. Citing the partial success of the algorithm and the Claimants’ refrain to provide 

Personal ID Card details in a timely manner, the Respondent decided to block the 

claimants platforms. On 28 February, 1 March and 2 March 2018, the TCA, after 

investigating the matter, issued the ordinance blocking the Claimants’ websites for non-

compliance with the new legal requirements111. 

118. Considering that Claimants’ protected investments by the BITs in Tyrea include 

tangible and intangible assets (a), the consequence of the blocking of Claimants 

platforms amounted to an indirect expropriation due to the effects of such measure (b) 

and it was in violation of Article 6 of the BITs (c). 

aThe relevant BITs includes tangibles and intangible assets 

119. The paid subscriptions and advertising space can be expropriated, as they are 

part of the assets of the protected investments. To qualify as an expropriation, it does 

not necessarily mean to be aimed at tangible assets or to simply take ownership of a 

license. When the State’s measures affect the investment in such a manner that its assets 

fall significantly and permanently, resulting in a totally unprofitable investment, it does 

also qualify as expropriation. 

 
108 Record, §5 ¶15 
109 Record, §48 ¶5 
110  Record, §52 ¶19 
111 Record, §52 ¶21. 
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120. There is an amplitude of authority for the proposition that when a State deprives 

an investor of the benefit of its contractual rights, “it may be tantamount to a 

deprivation, in violation (…) a BIT Article. The Deprivation of contractual rights may 

be expropriatory in substance and in effect”.112  

121. It CME v. Czech Republic case, the Tribunal arrived to the conclusion that the 

contractual rights of the investors could be expropriated. In that case, the Respondent 

did not cause a physical dispossession of the property. What it was affected and even 

destroyed was the claimants investment protected by the Treaty, the commercial value 

of the investment113. 

122. In casu, under Article 1(i) of the relevant BITs the term "investments" shall 

comprise “every kind of asset and more particularly, though not exclusively (...) other 

assets and to any performance having an economic value”114.  

123. So, by virtue of Respondent’s blocking, the Claimants were deprived of 

significant assets, including the enjoyment of paid subscription, their ability to generate 

revenue through the sale of advertising space, considering that the Claimants’ revenue 

is ad-driven and heavily depends on their web traffic (CPM - cost per thousand 

impressions), as well as payments for ad blocking and promotional content 

subscriptions and other contracts concluded by the three social network. 

b. Effects of the measure 

124. In casu, the Claimants retain the title of the property but the enjoyment was 

substantially affected. 

125. If a government measure results in a ‘substantial and permanent economic 

deprivation’, does it amount to indirect expropriation115. The Claimants submit that 

blocking issued by the Respondent indirectly expropriated the Claimant’s investment 

since it caused a substantial (i) as well as a permanent deprivation (ii), destroying the 

value of the companies and depriving them from the enjoyment of their investments.  

i. The blocking of the measure caused a substantial economic 

deprivation  

 
112 Eureko ¶241 
113 CME ¶591 
114 BITs Article 1(i) 
115   Phillip Morris, ¶191 ¶192 
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126. At contrary to the Respondent allegations116, the paid subscriptions and 

advertising space can be expropriated, as they are part of the assets of the investments. 

To qualify as an expropriation, it does not necessarily mean to be aimed at tangible 

assets or to simply take ownership of a license. When the State ́s measures affect the 

investment in such a manner that its assets fall significantly and permanently, resulting 

in a totally unprofitable investment, it does also qualify as expropriation.117 

127. In casu, the Claimants submit that the blockage issued by the Respondent 

caused a substantial deprivation of the economic benefits of the property. It affected its 

ability to generate revenue through the sale of advertising space and paid subscriptions. 

Since the most important income for claimants depends on the ads, paid subscriptions 

and largely on their web traffic. 

128. The Claimants contend that they possessed valuable goodwill that was 

associated with their brand assets and business as a whole in Tyrea. In the Claimants’ 

view, the awareness of their brands was valuable in that consumers were willing to pay 

more for products that carried the Claimants’ well-known brands118. That goodwill is 

also a protected investment under the BITs. Because, as a consequence for the 

respondent measure, the Tyrean users can’t use  the new products and features tailor- 

made for them, and all the spent capital on the equipment, the salaries for the employees 

and the others expenses that led to that goal was in vain.  

129. In conclusion, this investment must be analyzed in a national and non-

international way. Since the investments were made in Tyrea and the measures taken 

caused a substantial and permanent economic deprivation in the assets of such 

investments made in that country, Furthermore, the investment that was made in the 

territory of Tyrea completely lost its value and will not have it again. 

130. Finally, the Respondent alleges that its measures did not cause an economic 

deprivation in the ‘international business of Claimants’119. Claimants contain that the 

investment should be understood as a whole but only the territory of Tyrea.  It is true 

that the profits of Claimants come from around the world, but it is the same case of a 

 
116  Record, §24 ¶7 
117  CME ¶¶591, 604; 
118 Phillip Morris  ¶240¶248. 
119 Record, §24 ¶7. 
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manufacturing company that exports from a specific country around the world. In casu, 

the Claimants sell the opportunity to promote their services and products in the Tyrea 

market. 

131. Since the measures affected Claimants’ activities entirety amounting to a 

"substantial deprivation" of its value, use and enjoyment, "determining factors" for this 

purpose being "the intensity and duration of the economic deprivation suffered by the 

investor as a result of such measures"120. 

ii) the effects of the measures were permanent 

132. A measure, to be expropriatory, must be permanent. The duration of the 

deprivation is determining to consider the economic impact of the measure121. 

133. In the present case, following the blocking of Claimants’ platforms, looking 

forward to any meetings with Tyrean authorities to seek assurances were in vain122. 

Thus, showing that there are no signs that the blocking will be revoked, constituting a 

permanent measure. This is why the Claimants decided to put a temporary halt to the 

development of the algorithm to avoid further costs.123 

c. The expropriation was in violation of Article 6 

134. Under Article 6, the Respondent has the right to expropriate but it only under 

certain requirements, which are not met in the present case, as the measures were 

discriminatory (i) and without accompanied by a prompt, effective and adequate 

compensation (ii)124. 

i)The measure was discriminatory 

135. A measure is discriminatory when the host State accords to an investor and its 

investments a treatment that is less favorable than it accords to other investors and 

investments in like circumstances125.  

 
120 Phillip Morris ¶192 ¶372. 
121 LGyE ¶191 -193. 
122 Record, §61 ¶ 4. 
123 Record, §61 ¶ 4. 
124 BITs art.6. 
125 NAFTA treaty. Art. 1102. 
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136. The Respondent argued that the measures did not in any way discriminate 

against Claimants. Law No. 0808-L established a universal standard and the decision 

to block Claimants’ platforms did not amount to discriminate the Claimants126. 

137. A finding of discrimination is independent of a violation of domestic law.In 

fact, domestic law may be the cause for a violation of the international standard. In 

Lauder v. The Czech Republic, the applicable BIT offered protection against "arbitrary 

and discriminatory measures".  

138. Addittionally, to be discriminatory, a measure does not need to violate domestic 

law, since “domestic law can contain a provision that is discriminatory towards foreign 

investment, or can lack a provision prohibiting the discrimination of foreign 

investment”127. 

139. Practice dealing with discrimination has concentrated on two key issues. One 

concerns the basis of comparison for the alleged discrimination. The other concerns the 

question whether discriminatory intent is a requirement for a finding of discrimination 

or whether the fact of unequal treatment is sufficient. 

140. The basis of comparison is a crucial question in applying provisions dealing 

with non-discrimination. If the investor is entitled into the non-discrimination, it is 

necessary focus on the subject of the investment to compare to others investments and 

the application of the domestical law. 

141. In casu, there has been different treatment regarding State’s assistance, and 

there was no reasonable justification for this128. The Claimants support that there are 

other social networks that were not blocked, such as Wink and Truth-seeker. 

ii)  Tyrea did not pay a prompt, effective and adequate compensation 

142. The Respondent did not enter into negotiations in good faith and did not make 

any offer of compensation129. 

143. It was stated that an offer of compensation may have been made to the investor 

and, in such a case, the legality of the expropriation will depend on the terms of that 

offer. In order to decide “whether an expropriation is lawful or not in the absence of 

 
126 Record, §24 ¶ 9. 
127 Lauder ¶ 368. 
128 Saluka  ¶ 313, ¶314, ¶466, ¶447. 
129 Record, §5  ¶ 12. 



-Arguments Advanced- 

 

 

34 
 

payment of compensation, a Tribunal must consider the facts of the case”130. When the 

Respondent has not made any meaningful offer of compensation or provided any 

meaningful procedure for compensation, the expropriation becomes illegal131.  

144. In summary, the Respondent illegally expropriated the Claimants investments 

in Tyrea as it was made in a discriminatory manner and without any offer of 

compensation, which is why Claimants’ request the Tribunal for it132. 

2. The blocking did not amount a legitimate exercise of the police power 

145. The Respondent has invoked the defense of Police Powers in response to the 

Claimant’s Submissions133. Despite this defense is recognized under international law, 

it is not discretional, as the States need to fulfill some requirements. They are that the 

expropriatory measures should be taken in good faith, and in a proportionate and non 

discriminatory basis134. 

146. The Claimants submit that Respondent didn’t act in legitimate exercise of its 

regulatory power, because the blockage was disproportionate (a), in bad faith (b), and 

in a discriminatory manner (c). 

a. The blockage was disproportionate 

147. The analysis of necessity of a measure requires a determination of whether the 

objective could have been achieved through a lesser interference with investor’s rights. 

This stage requires that no single party should have to bear “an individual and excessive 

burden”.  

148. In the present case, the legitimacy of the aim is itself contested by the Claimant. 

Even if, the legitimacy of the aim is accepted, the Claimant submits that the Presidential 

Decree is disproportionate to the objective it seeks to achieve . 

149. First of all, the problem that the respondent want to solve, it’s merely social, 

ethnic and cultural and closing communication channels will not end or reduce violence 

in Tyrea .Also, there is no certainty that revoking the Claimant’s web service can lower 

the rates of violence in the Tyrean society.  

 
130 Venezuela Holdings  ¶ 301. 
131  Koch Minerals ¶ 7.28. 
132 Record, §6  ¶18(3)(4). 
133 Record, §24  ¶ 8. 
134 Philip Morris ¶ 305. 
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150. Further, the Respondent has not been able to adduce evidence claiming that and, 

in addition, can not adduce any documents or study indicating that only the web site of 

the claimants are the only ones that spread the violence in the territory of Tyrea. 

151. In light of these circumstances, a permanent ban of the Claimants’ businesses, 

without the ban being subject to review, is clearly disproportionate, as it creates an 

excessive burden on the Claimants ; understanding that the penalties of Media Law 

0808-L are varied and gives the possibility of taking less burdensome measures, but the 

respondent decided to take the most burdensome measure affecting disproportionately. 

152. b. The Decree was enacted in bad faith 

153. The claimants implemented the algorithm but, as was known, it didn't work 

because the new deadline had a negative impact and it was almost impossible to develop 

a perfect algorithm with such sudden change of deadline period, and as a result of this, 

the respondent blocked the claimants website according to the Law 8080-L.135 

154. Also, the correlation between these international social websites and the rise on 

ethnic violence is no conclusive and determinate. It means that there is no certainty or 

causal link between the use of the websites and the increase of ethnic hatred and violent 

clashes. 

155. Despite this, The state of Tyrea working in mala fide, shortening the deadlines 

to develop and implement the algorithm,even though the claimants stated that it was 

impossible to develop, in addition to not giving them the opportunity to test the 

algorithm, decided to block the claimant`s website.136 

156. So it is clear that the Respondent  interest is obtaining information about the 

tyrean user and the messages that they send, since, it seeks to affect privacy and the 

right to free expression137 

157. While it is true that application of the precautionary principle, does not require 

conclusive proof, the fact that the Claimant has always been found in compliance with 

its obligations under the Law 8080-L, indicates a responsibility and bonafide to fulfill 

the claimants obligations. 

158. c. The blockage was discriminatory  

 
135 Record §52¶ 19. 
136 Record §52¶18. 
137 Record §51¶17. 
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159. As mentioned earlier, the measure was discriminatory because the state's action 

only affected claimants' web platforms, receiving less favorable treatment with respect 

to other investments and national investors. 

160. Hence the measures were not proportional, they were in bad faith and 

discriminatory, the Respondent cannot claim that it is operating under police power. 

161. B. THE REPUBLIC OF TYREA BREACHED THE FAIR AND 

EQUITABLE TREATMENT STANDARD UNDER Article 3(1) OF THE 

TYREA-NOVANDA BIT AND THE TYREA-KITOA BIT 

162. Apart from illegally expropriated Claimants’ investment in Tyrea, the 

implementation of the TCA’s Ordinances which conclude in the blocking of their 

websites has been made in violation of the Fair and Equitable Treatment (FET) 

Standard. 

163. Under Article 3(1) of the relevant BITs, the investors have to receive a FET 

from the Host State138. In essence, this standard is infringed when the conduct of the 

State “is arbitrary, grossly unfair, unjust or idiosyncratic, is discriminatory (...) or 

involves a lack of due process (...) or a complete lack of transparency”139. In 

accordance, Article 3(1) clearly establishes that the Host State “shall not impair, by 

unreasonable or discriminatory measures, the operation, management, maintenance, 

use, enjoyment or disposal thereof by those nationals”. 

164. The Respondent alleges the measures lie beneath the Tyrean State’s  right and 

duty to step in to protect its people and restore peace140. It also stated that the measures 

were not discriminatory against Claimants, in accordance with the applicable laws of 

Tyrea and based on a fair case by case assessment of the circumstances.141 In light of 

the above, the Respondent may argue that the enactment of Law No. 0808-L and the 

blocking Claimants ́ social networks did not breach the fair and equitable treatment 

provisions of the BITs. 

165. However, Claimants will demonstrate that the Respondent’s course of action 

has breached its obligation to provide fair and equitable treatment to the Claimants, 

 
138 Record, §54 ¶1. 
139 Waste Management, ¶98. 
140 Record, §24 ¶8.  
141 Record, §24 ¶9.  
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considering it was a discriminatory (1), and a disproportionate measure (2), as well, it 

had frustrated the legitimate expectations of the Claimants (3). 

1. The Republic of  Tyrea’s conduct was discriminatory  

166. It has been stated that if  “similar cases are  treated differently and without 

reasonable justification”, consequently the “State conduct is discriminatory”142. 

167. The aim of Respondent’s measures was to introduce in all social networks a 

filtering algorithm to put an end to the dissemination of hate speech143. The radicalists 

not only used the social platforms of the Claimants, but also took advantage of another 

social networks like Wink and TruthSeeker144. Respondent asserted that the measures 

were not in any way discriminatory against Claimants 

168. However, when the TCA’s Ordinances were implemented the only social 

networks that were blocked were those of the Claimants145. In this way, Claimants 

social platforms and the local ones, Wink and TruthSeeker, were in the same situation, 

nevertheless they were not treated as equals146.  

169. Despite the fact the Claimants media platforms are the most used in Tyrea, it is 

not a valid reason to do not block the other social platforms if the purpose sought was 

to reduce the violence in Tyrea. The presence of other social platforms allows users to 

pass from one to others without any barrier.. In fact, there was a “slight increase in the 

use of VPNs” that follow the blocking of Claimants’ media platforms147. It is well 

known that the VPNs have become a popular way to overcome the blockage of social 

media networks in Algeria148, Venezuela149, among others. Hence, as the propaganda 

of violence and hate speech will continue to spread within Tyrea, the measures taken 

by the government were discriminatory and without any justification. 

2. The measures were disproportionate  

 
142 Saluka, ¶313. 
143 Record, §51 ¶15. 
144 Record, §50 ¶13. 
145 Record, §52 ¶21. 
146 El Paso ¶305. 
147 Record, §67 ¶8. 
148 Netblocks, 16 June 2019. 
149 CNN, 1 May 2019. 
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170. To consider that a measure is proportional there must be “a reasonable 

relationship of proportionality between the means employed and the aim sought to be 

realised”150. 

171. The Respondent submitted that the objective of the measures was to restore the 

public order by denying access to tyrean citizens to the social platforms so the 

dissemination of hate speech would stop151. 

172. Regarding Law 0808-L,  Article 117  provides the measures that the Republic 

of Tyrea should take in case any social platform would not comply with the 

requirements of  Article 51 of the latter law152. Priorly, the Respondent could have 

assessed to impose the less harmful measure which is a fine of 50,000 to 100,00 in 

tyrean currency.153 Secondly, the Republic of Tyrea could have temporarily blocked the 

social platforms establishing a period to cure the transgression allowing the Claimants 

to have enough time to provide an effective algorithm already tested154. From all those 

options, the Respondent chose the worst not only for Claimants interests but also for 

citizens ́ rights such as freedom of expression and personal privacy by blocking the 

Claimants’ platforms155. Apart from that, blocking the Claimants’ platforms was not an 

efficient means to achieve the pretended aim of the government. Because such a 

measure is not the appropriate counteracting measure the State could take as the ethnic 

violence and casualties will not ease as a result of claimants websites blockage.  

173. It must be noticed the case of Sri Lanka, in which similarly the government 

temporarily blocked access to Facebook and other social-networking sites to stop 

misinformation from inciting further violence156. Nevertheless, the Brussels-based 

International Federation of Journalists has sustained that there is no “substantive 

evidence to show that such bans, which are common in South Asia, can scale down 

violence"157. 

 
150 Tecmed ¶122. 
151  Record, §53 ¶22. 
152  Record, §9 ¶2. 
153  Record, §9 ¶2. 
154 Record, §9 ¶2. 
155 Record, §9 ¶2. 
156 The Washington Post, 22 April 2019. 
157 The Washington Post, 22 April 2019. 
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174. By blocking Claimants’ platforms the Respondent lost more than what it won. 

To get better results, the Respondent could have pursued a major outcome by working 

beside the Claimants. Therefore, the Claimants submit that the measure taken by the 

Respondent was disproportionate to the purpose sought, and it breached the FET 

provision of the BIT.  

3. The Respondent has frustrated the legitimate expectations of the Claimant  

175. As regards legitimate expectations, they are widely accepted as a fundamental 

aspect of  fair and equitable treatment158. The legitimate expectations are “the 

touchstone”159 of FET. The legitimate expectations can be defined as the “assessment 

of the state of the law and the totality of the business environment” that the investor 

makes before taking any decision, along with the “investor’s expectation that the 

conduct of the host State subsequent to the investment will be fair and equitable'' 160. 

176. In casu, the Respondent encouraged the internet era through enacting The Law 

on Media and Information No. 1125-L on Media and Information (the “Media Law”), 

dated 10 September 2013, which aim was to liberalize the Internet and to lose control 

over the media and the press161. Even more, Mr. Anderson the spokesperson for the 

Tyrean Parliament made an official statement expressing that the new Media Law 

expected to “lay down the ground for the advent of such prominent international 

player” referring to the Claimants’ social networks that are widely known.162 As well, 

the tyrean government promoted an international conference that gathered in Tyrea’s 

capital, Takodana, all the representatives of social media platforms and internet service 

providers. In this conference, a representative of the government said that a “New Web 

Era in Tyrea had begun”.163 For all those reasons, the Claimants decided to invest in 

Tyrea, as they asses that the business environment in Tryrea was conducive for 

investments. What’s more, the Claimants decided to benefit the region by using Tyrea 

as a satellite country. 

 
158 El Paso, ¶348. 
159 El Paso, ¶348.  
160 Saluka, ¶301.  
161 Record, §48 ¶3. 
162 Record, §48 ¶3. 
163 Record, §48 ¶3. 
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177. The Claimants accept the regulatory power of the States, and that no foreign 

investor has the right to not suffer any modification of the legal framework164. 

Nevertheless, in the case at hand, the Respondent went beyond the objective 

expectations created in Claimants. The spirit of the challenge measures are completely 

different to the spirit of the objectives element the Claimants took in consideration when 

investing in Tyrea. 

178. Thus, as a result of the enactment of Law 0808-L the Respondent has breached 

the legitimate expectations. 

179. For all those reasons, Claimants submit that the Respondent breached the FET, 

as a result of, conducting in a discriminatory manner; have undertaken disproportionate 

measures and finally frustrated the legitimate expectations of the Claimants. 

PART THREE: QUANTUM 

V. THE DISCOUNTED CASH FLOW IS THE PROPER METHOD TO 

QUANTIFY CLAIMANTS’ DAMAGES 

180. As explained above, the Respondent had expropriated the investment of 

Claimants and had breached the FET, in violation of Articles 3 and 6 of the relevant 

BITs. Due to these illegal acts, the Respondent has to repair the damages caused165. 

Hence, the Claimant's request for compensation to be given by Tyrea.  

181. It is undisputed that the relevant BITs do not contain a formula to compensate 

illegal expropriations and the breach of the FET Standard. Therefore, the compensation 

should be calculated pursuant to the Chorzow Factory case dictum (representing 

customary international law on the subject) in order to put the aggrieved person in the 

economic position that it would have hypothetically possesed, if the unlawful acts had 

not occurred. It was stated that since the BIT does not contain any lex specialis rules 

that govern the issue of the standard for assessing damages in the case of an unlawful 

expropriation, “the Tribunal is required to apply the default standard contained in 

customary international law”166 which were determined in the Chorzow Factory Case 

as expressed above. The same applies for the breach of the FET167. 

 
164 Parkerings-Compagniet AS ¶331. 
165 Harvard State Responsibility Draft §149, art 1. 

 
166 ADC  ¶483 
167 Lemire ¶297 
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182. In this regard, the Respondent contains that the Cost-based method is the proper 

method to calculate the damages. Apart from that, it asserts that the assumptions made 

by Claimants’ expert are hypothetical, and thus, the calculation of damages is highly 

speculative168. 

183. Contrary to Respondent baseless allegations, the Claimants assert that the cost-

based method does not reflect the accurate value of Claimants’ investments (A). 

Instead, the proper valuation method is the DCF (B) and the assumptions made by the 

Claimants expert are reliable and well supported (C). 

A. The cost-based method does not reflect the accurate value of 

Claimants’ investments 

184. In spite of the fact that Cost-Based method is applied by the tribunals in 

arbitration169, it is not the most appropriate to reflect the genuine value of businesses. 

The application of it, is an undesired consequence when enough information is provided 

to make a reliable projection of future cash flows. In other words, the cost-based method 

is used by Tribunals only as a last resource. It is conducive to add that because of the 

type of companies in question, their assets, the sum of tangible and intangible, tend to 

have lower value in relation to the profits that they can generate by the whole activity 

of the companies, i.e., through advertising contracts, among others contracts. 

185. The Claimants consider that there are sufficient information to apply the 

Income-Based method through the DCF method, taking into account that it is the most 

appropriate method to determine the real value of the business. It is important to 

highlight that when it comes to assessing the value of businesses, they are not 

considered as still pictures but as moving videos. The cost-based method only considers 

the cost of the assets in a specific moment of time but it does not consider that those 

assets are used to generate profits through time. The Cost-Based method “does not take 

into account, at least not sufficiently, the remaining term of the investments”170. 

Therefore, as it does not reflect the genuine value of the businesses, it is not appropriate  

 
168 Record, §50 ¶10 
169 Metalclad  ¶123; Wena ¶125. 
170 ADC ¶503 
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to calculate the full reparation of the investment damages, following the Chorzow 

Factory formula. 

B. The proper valuation method is the DCF 

186. DCF is the most acceptable method to value damages in International 

Arbitration. It is the most accurate to reflect the business value. To rely on the DCF 

method is necessary to have enough reliable information. In casu, the Claimants are 

three popular and well recognised international businesses with extensive experience 

in the international market171. It was shown that Friendslook when entering into the 

market of Fitzrobia (a developed country with approximately 30 million inhabitants) in 

2013 had profits that amounted to 25% of revenue, a percentage that increased to 35% 

in 2018. In the case of Whistler and Speak up entering new markets, both companies 

showed profits that were within the 10% of revenue margin, which steadily increased 

year by year.172 The same success the Claimants had around the world, has been 

achieved in Tyrea since 2015. 

187. It could be objectively proven that the Claimants, in Tyrea, have sufficient 

background history of their operations in this market. The Claimants base their 

calculation by the DCF method on the last three exercises and there have been cases 

where the tribunal has taken a period of 15 months enough to calculate the 

compensation based on the DCF method173. Also contracts on advertising space, 

promotional content and personal content concluded, and the cash flows as a product 

of those activities were stable174. Considering this, is reasonable to presume that the 

Claimants’ investments are a going concern with a profitable future. 

188. Claimants’ expert took into account the direct damages, lost profits and 

expansion profits to make the calculation. The compensation should include the amount 

of losses suffered (damnum emergens) and the loss of profits (lucrum cessans)175. The 

DCF encompass in the calculation both this concepts.  

 
171 Record §49 ¶7,8,9. 
172 Record §61 ¶3 
173 Amco  ¶205. 
174 Record §14. 
175 ADM ¶281. 
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189. Regarding the valuation of the damages suffered, the Claimants’ expert witness 

report, address the DCF method as the most appropriate. In order to start their 

operations in the Republic of Tyrea in 2015, the Claimants established local branches. 

The costs of establishing local branches represented the direct damage in the following 

sums, $2,769,000.00 USD for Friendslook, $1,760,500.00 for Whistler and 

$1,703,000.00 for Speak up. Then to calculate the lost profits, the DCF method has 

been used, since this is the most appropriate and accurate method to determine the value 

of the business176. 

190. Therefore the Claimants consider that there is sufficient information to make an 

a certain forecast of the cash flows necessary to apply the DCF method. 

191. DCF estimates the value of a property based on the present value of the amount 

of cash that the property could generate for its owners in the future. The claimants 

provided a large series of data specifying the contracts through which they had obtained 

their profits and the expectation of profits that they would generate in the future. Thus, 

based on the Claimants’ expert witness report, they correspond by reason of lost profits: 

Pursuant to the Claimants’ projections for 2018, their profit would be as follows: a) $ 

49,365,875 for FriendsLook plc, b) $ 15,999,960 for Whistler Inc. and c) $ 16,891,000 

for SpeakUp Media Inc. 

192. Finally, the Claimants also include the investments made to expand in 

neighboring markets since, those found in the Republic of Tyrea was planned to be used 

as regional Head Office. The measures taken by the Respondent affects the expectations 

of profits in neighbours market and, consequently, generated a clear damage in the 

Claimant investment. In addition, the Respondent recognized in the preamble of the 

relevant BITs that the encouragement and reciprocal protection of foreign investments 

“will be conducive to the stimulation of individual business initiative and will increase 

prosperity in both States”177, notice that the spirit of the BIT is to protect this type of 

investment. Thus, according to our expert's report, the sum of lost profits in neighboring 

markets amounts to $ 17,000,000.00 for FriendsLook plc, $ 9,000,000.00 for Whistler 

Inc. and $ 8,500,000.00 for SpeakUp Media Inc. In total arise to $ 34,500,000.00. 

 
176 Sabahi §131. 
177 BITs §54. 
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193. Hence, the total amount requested for damages, taking into account direct 

damage, lost profits and the lost expansion profits is, in sum,  $ 69,134,875.00 USD to 

Friendslook, $ 26,760,460.00 USD for Whistler and $ 26,094,600.00 USD for Speak 

Up. 

C. The assumptions made by the Claimants expert are reliable and well supported 

194. To determine the forecast of future cash flows requires the collection of 

extensive information that prove objectibily the reliability of the income approach. It 

includes an analysis of past performance (1), specifics value drivers (2), the business 

plan (3) and the economic circumstances of Tyrea (4).  

1. Analysis of past performance 

195. It is necessary to make a reliable forecast of the future cash flow enough 

information about the past performance of the companies in the market. The expert 

based the report on the last three exercise of the Claimants companies for the periods 

of 2015,2016 and 2017 being that the Tribunal held in Asian Agric. Prods v. Sri Lanka 

that the application of the DFC method "requires prior presence in the market for at 

least two or three years, what is the minimum period necessary for establishing 

continuous business connections”178. In Bear Creek v Peru, the tribunal, despite that the 

DCF method was rejected it would be accepted if the Claimant contributed to produce 

convincing evidence of its ability to produce profits in the particular circumstances. 

Such evidence could include experience (of its own or of experts) or corporate records 

that establish on the balance of probabilities it would have produced profits from the 

concession in the face of the risks involved179. Consequently, it can be seen that the 

income margin in the three years analyzed has been increasing so that stability and 

positive development in the future by these companies can be demonstrated. 

2. The specifics value drivers 

196. The so-called “value drivers” are the specific factors that determine the success 

of the Claimants companies, which were important to estimate the future income.180 

 
178 Asian AP ¶281. 
179 Bear Creek ¶582. 
180 Marboe §223 ¶5123. 
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197. In this case, the value drivers could be considered to be: the leading position of 

these three companies in the market as the most popular social networks worldwide181 

and the millions of users that joined these media platforms in the last three years in 

Tyrea182. Moreover, it can also be a value driver, that the branch of social networks in 

business has been increasing its activity in recent years attracting more and more 

advertising contracts, demonstrated in the witness expert report of the claimants within 

the amount of the advertising contracts. 

3. The business plan 

198. The Claimants arrive in Tyrea to establish their offices and start operating in the 

market for a period that, taking into account the estimates of a good businessman, would 

not end in any way in the short term. In addition, it is reasonable to think that without 

illegal acts incurred by Tyrea, the profits of the companies would continue to increase. 

199. Also taking into account that within a reasonable minimum term of a business 

plan varies between 5 and 10 years, claimant companies until blockade had only had 

activity in the market for 3 years, thus the business plan was  clearly interrupted. 

4. Economic circumstances of Tyrea 

200. Since the Tyrea became a democratic country in 2012, various measures were 

taken to promote the foreing investment in the view of the free market183. Given this, it 

was logical for Claimants’ companies to expect that there would be stability in Tyrea 

to sustain the normal development of their activities in the market. Even more, Tyrea 

has stated that the arrival of these companies could positively stimulate its economy184 

and the cash flows of these companies has increased year by year. 

201. Claimants have extensive experience in the field within the international field 

and that are widely valued by the citizens of Tyrea. It confirms the reasonableness of 

the profits expected calculated through DCF method, just interrupted by the measures 

taken by Respondent. 

 
181 Record, §49 ¶7,8,9. 
182 Record, §50 ¶10. 
183 Record,§48 ¶3 
184 Record,§49 ¶3 
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202. In conclusion, the DCF method is the proper method to evaluate the 

compensation as the Claimants provided sufficient information to consider that the 

assumptions are reliable. 

 

 

 

 

 

 

 

 

 

 

PRAYER  

The Claimant respectfully requests this Tribunal to find that:  

1. The Tribunal should not grant provisional measures to the Respondent.  

2. The Tribunal has Jurisdiction over the dispute despite the respondent’s denunciation of 

the ICSID Convention.  

3. The Tribunal has Jurisdiction to hear a multiparty claim.  

4. The Respondent is liable for the violation of the BIT. 

5. The Respondent is liable to pay damages, valued at no less than USD 121.989.935,00 

to the Claimant for losses caused due to the breach of the BIT.  

6. The Claimant is entitled to all costs arising out of these proceedings, including all legal 

and other professional fees and disbursements.  

7. The Respondent should be ordered to pay pre-award interest and post-award interest at 

a rate to be fixed by the Tribunal.  

And pass any other order that it may deem fit.  

And for this act of Kindness, the Claimant shall be forever grateful. 
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203. Sd/-  

204. Counsel for Claimant 

 

 


