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Statement of Facts 

 

Parties 

 

1. The Claimants, FriendsLook plc., Whistler Inc. and SpeakUp Media Inc. are three social 

media companies. 

 

2. FriendsLook is a public liability company incorporated under the laws of Novanda and is 

one of the most popular and widespread social networks worldwide. Its popularity is mainly 

rooted in the multiple forms of communication it facilitates, e.g. the option to share or “post” 

thoughts, pictures and videos and also create pages, groups and virtual meetings. It was no 

surprise when FriendsLook became very popular in Tyrea and was soon known as a synonym 

for the Internet itself. 

 

3. Whistler is another global social network that is incorporated and constituted in accordance 

with the laws of Kitoa. Its primary feature allows users to communicate via short 280-character 

posts. Additionally, it allows users to share photographs, videos and links to external websites. 

Whistler has risen to fame among the Tyrean population as well. 

 

4. The third company is SpeakUp which also is an international social network that is 

incorporated in and in accordance with the laws of Kitoa. SpeakUp is a company with global 

reach that hosts more than 400,000,000 different blogs worldwide.  

 

5. FriendsLook‘s revenue consists of approximately 85% advertising and approximately 15 % 

personalised content. In addition, Whistler and SpeakUp gain most of their revenue from the 

sale of advertising space. 

 

6. Finally, FriendsLook established a local branch and launched a Tyrean version of its website 

in January 2015. Both, Whistler and SpeakUp launched their websites Tyrea during Summer 

2015. 

 

7. Respondent is the Republic of Tyrea. It signed the BIT with the Federation of Novanda, the 
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“Tyrea-Novanda BIT”, on 28 March 2000. A similar BIT with the Union of Kitoa, the “Tyrea-

Kitoa BIT”, was signed on 20 January 2001. 

 

8. Based on its bright prospects and success in the region, Claimants started negotiations with 

neighbouring states, Alcadia and Larnacia, in 2016.  

 

Historical Background 

 

9. Tyrea is a new democracy that recently emerged from a military dictatorship in January 

2013 after the end of a civil war in September 2012 between its two major ethnicities, the 

Minyar and Tatyar. 

 

10. The following year, all three companies decided to invest in Tyrea on the basis of the new 

Media Law 1125-L that came into force in September 2013. The laws formed part of the new 

governmental system and were supposed to democratise the country by liberalising the Internet 

and loosening governmental control over media and the press. In this context, Tyrea sponsored 

an international conference in December 2014 to launch a “New Web Era in Tyrea”, especially 

for representatives of social media platforms.  

 

11. On this basis, the Claimants decided to expand in Tyrea in 2015. To this end, FriendsLook 

spent 2,769,000.00 USD, Whistler 1,760,500.00 USD and SpeakUp Media 1,703,000.00 USD. 

Each of them established local offices to ensure full functioning of their platforms and to 

provide customer support.  

 

12. In early 2017 Claimants started to design features targeted at Tyrean users to spur even 

faster growth. FriendsLook created “FriendsWatcher”, a personalised video platform and 

Whistler created an in-app video streaming and recording function called “LifeLive”. SpeakUp 

was also working on new features. All features were set to be launched in 2018. 

 

13. Thus, Claimants were blindsided when Respondent passed Law 0808-L amending the Law 

on Media and Communications on the 12 January 2018. The new law required social media 

companies to develop a filtering algorithm that prevents the dissemination of hate speech, 

collects Personal ID card details from both new and existing Tyrean users, and provides access 
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to Personal ID card details and details of correspondence amongst users to the authorities of 

Tyrea.  

 

14. Claimants were given a 60-day deadline for compliance with the new requirements.  

 

15. SpeakUp, as a member of the International Free Journalism League, was opposed to 

allowing the Tyrean state to spy on users in Tyrea. As a representative of free speech SpeakUp 

strongly objected to the new law of the Tyrean government. SpeakUp obtained an official 

audience with the Minister of Telecommunications, Information Technology and Mass Media 

of Tyrea on the 28 January 2018 to discuss its moral objections. 

 

16. While Claimants were responding to the sudden and questionable legal changes, a new 

decree reduced the deadline for compliance from 60 days to 45 days on the 11 February 2018, 

setting the deadline for compliance to the 28 February 2018. As a direct result, Claimants were 

unable to test the algorithm which was still under development. Consequently, the algorithm 

failed to comply with the strict legal requirements.   

 

17. As an abrupt result of this chain of events, Claimant’s websites were blocked by the TCA 

on 28 February, 1 March and 2 March 2018. To the surprise of the Claimants no other social 

media platforms were blocked. 

 

18. Notably, Claimants’ negotiations with neighbouring states Alcadia and Larnacia stopped 

immediately after the blocking by the TCA. 

 

19. On the 29 June 2018 the Claimants submitted their request for arbitration. Due to 

Respondent’s expropriation of Claimants’ investments and the failed obligation to act within 

the fair and equitable treatment standard, Claimants seek compensation of no less than 

69,134,875.00 USD for FriendsLook, 26,760,460.00 USD for Whistler, and 27,094,000.00 

USD for SpeakUp.  

 

  



Team Oda 

 4 

Provisional Measures 

 

1. Claimants will demonstrate that the publication of information about the case (I.) has not 

aggravated Tyrea’s rights in the proceeding or caused additional harm and that (II.) the 

Provisional Measure requested by Respondent is not necessary and urgent. 

 

I. The publication of information about the case does not aggravate Respondent’s rights 

in the proceeding and they did not suffer any harm. 

 
2. Tyrea claims that Claimants aggravated the dispute due to the publication of case material. 

First, Claimants submit that no rights have been violated. Neither the ICSID Convention nor 

the Arbitration Rules impose a duty of confidentiality on the parties prohibiting them from 

discussing their case in public.1 While publication of case material could have a negative impact 

on the Respondent’s economy, the alleged right the party seeks to preserve is not influenced by 

the Claimants’ actions.2 Regardless, Respondent does not have a right to confidentiality. Given 

the information that was published was all true, Respondent cannot claim its degradation of its 

reputation.  

 

3. Second, Respondent has not suffered any actual damages due to Claimants’ alleged actions.3 

In order to warrant action from this tribunal, the acts in question must create actual harm, such 

as monetary damages.4 The alleged harm must be imminent and not hypothetical or caused by 

future actions.5 Respondent focuses solely on the aggravation of its reputation, which is 

speculative and potentially illusory. Tyrea fails to prove the existence of suffered harm nor had 

it suffered harm at the time of the Request of Provisional Measures. Further, the alleged increase 

of costs for a 10-year bond assurance is planned for December 2019 and is speculative. Hence, 

there is no evidence to suggest Respondent will be harmed in the future. 

 

II. The requested Provisional Measure by Respondent is not necessary and urgent. 

 

 
1 Churchill Mining, ¶ 46. 
2 Amco, ¶ 3; Churchill Mining, ¶ 49. 
3 Quiborax, ¶ 155. 
4 ICSID Commentary, Art. 47 ¶ 137. 
5 Burimi, ¶ 35. 
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4. To be granted, the requested Provisional Measures have to be (A.) necessary to preserve a 

party’s rights and (B.) urgent in order to avoid irreparable harm, damages or prejudice.6 

 

A. The requested measure is not necessary to preserve a non-aggravation of the dispute. 

 

5. The requested measure is not necessary because no harm has been done and even if the 

information published altered the status quo, the genie cannot be put back into the bottle. 

Respondent is trying to cover up its own actions, which violated the freedom of speech of its 

inhabitants as well as of the Claimants. The public has the right to know about the actions of 

the Tyrean government. Respondent is misusing the arbitration process to shade its dirty acts. 

Respondent does not clearly define the right which should be preserved through the measure 

because no rights have been infringed. Moreover, Tyrea is only allowed to seek procedural 

remedies.7 Claimants have no control over the worldwide publication of articles and are 

convinced that the media has an undeniable right to decide on their own which articles to 

publish and this forum would act ultra vires by so much as implying that it could curtail the use 

of freely available information in the public domain by private actors. Therefore, Claimants 

cannot see that the Provisional Measure is necessary or even lawful.  

 

B. The requested measure is not urgent to avoid irreparable harm, damages and 

prejudice. 

 

6. If a Provisional Measure “is a need to safeguard rights that are in imminent danger of 

irreparable harm before a decision is made on the merits” 8 it is urgent. The applicant must not 

be able to await the outcome of the award on the merits.9 The level of “urgency” further depends 

on the particular circumstances and on the type of measure requested.10 In this context it is also 

important how long the applicant waited for the Request of the Provisional Measure.11 

 

7. The very fact that the measure was requested five months after Claimants’ Request for 

Arbitration evidences a lack of urgency. Any adverse impact would already have been apparent 

 
6 Occidental, ¶ 59. 
7 Luttrell, p. 402. 
8 Quiborax, ¶ 149. 
9 ICSID Commentary, Art. 47 ¶ 63. 
10 Biwater, ¶ 76; ICSID Commentary, Art. 47 ¶ 68; Luttrell, p. 407. 
11 Luttrell, p. 406. 
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visible with the publication of the first article in July 2018. Applicant could have requested the 

Provisional Measure much earlier and not after the period of five months as the public opinion 

was consolidated by then and possible consequences for the economy could have already 

occurred. At the time of the Request on 21 December 2018 there are no monetary damages. 

Conclusively, there is no urgency for granting the measure. 
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Jurisdiction 

I. The Tribunal has jurisdiction to hear the claim. 

 

8. Respondent was still a Contracting Party to the ICSID Convention when Claimants 

submitted their Request for Arbitration (A.) and second, multiparty arbitration is admissible 

(B.).  

 

A. Tyrea was still a contracting party of the ICSID Convention when Claimants 

submitted their Request for Arbitration. 

 

9. First, (1.) at the time the Request for Arbitration was filed on 29 June 2018, Tyrea was still 

a Contracting State to the ICSID Convention. Second, (2.) Art. 72 refers to the unilateral offer 

by Tyrea to arbitrate and third, (3.) Tyrea’s consent to arbitrate under Art. 9 of the BITs is still 

valid and enforceable.  

 

1. Under Art. 71 of the Convention, Tyrea was still a Contracting Party to the ICSID 

Convention on 29 June 2018.  

 

10. Art. 71 states that the denunciation of the Convention takes effect six months after the 

receipt of the notice by the depositary and therefore, its offer to arbitrate is still existent.12 Thus, 

at the end of the six-month period the denouncing state ceases to be a Contracting Party and, 

therefore, would not be responsible for any rights and obligations regarding its status as a party 

to the Convention. Thus, the denouncing State is still bound to its rights and obligations if it 

has given its consent to the jurisdiction of the Centre before the time of the notice by the 

depositary.13 

 

11. In Blue Bank v. Venezuela Blue Bank submitted their Request for Arbitration after the 

notice of denunciation but within the six-month period of Art. 71.14 To decide if both parties 

had given their consent the tribunal examined whether the denouncing state has made a valid 

 
12 Nyombi/Mortimer, p. 3. 
13 Nyombi/Mortimer, p. 3. 
14 Blue Bank, ¶ 106. 
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offer to arbitrate and if this offer was still existent at the time the Claimant accepted it.15 The 

tribunal relied on Respondent’s offer to arbitrate under the BIT, which was still effective due 

to its sunset-clause.16 Moreover, the tribunal came to the conclusion that it would be contrary 

to the ordinary meaning of Art. 71 if a denunciation would have an immediate effect and thus 

found that according to Art. 72 Respondent’s offer to arbitrate was still valid and could be 

accepted within the six-month period.17  

 

12. Similarly, the Claimants submitted their Request for Arbitration after Tyrea’s notice of 

denunciation but before the end of the six-month period. Tyrea submitted its denunciation to 

the World Bank on 5 January 2018. According to Art. 71 of the Convention, Tyrea’s status as 

a Contracting Party ceased on 5 July 2018 and denunciation became effective as of that day.18 

From that day on Tyrea could no longer satisfy the jurisdictional criteria of Art. 25 (1) of the 

ICSID Convention anymore.19 In the interim, however, Respondent remained a member with 

active rights and obligations under the Convention. It is not required that the Contracting Parties 

perfect the consent before the notice of denunciation.20 

 

13. There is no legal basis for the approach that there is no jurisdiction within the six months 

as Art. 71 clarifies that the denunciation became. Legally binding after a time of six months.21 

Any other interpretation would be contrary to the effet utile of the Article and would render 

meaningless the second sentence of Art. 71.22 Although Art. 72 governs the situations where a 

party’s consent was given before notice of the denunciation, an investor is still free to consent 

to arbitration after this six-month period. The situation is simply not comprised.23  

 

14. Similar to the Blue Bank case, Tyrea gave an offer to arbitrate under Art. 9 (1) of the BITs. 

Under Art. 13 (1) and (2), this offer to arbitrate was still valid as the Claimants submitted their 

Request for Arbitration on 29 June 2018. Hence, Tyrea’s status as a Contracting Party to the 

ICSID Convention did not end. Therefore, it was still possible for the Claimants to accept 

Tyrea’s offer to arbitrate under the ICSID Convention of Art. 9 (1) of the BITs. Under Art. 25 

 
15 Blue Bank, ¶ 110. 
16 Blue Bank, ¶ ¶ 111- 112. 
17 Blue Bank, ¶ ¶ 119-120. 
18 Rodner/Estevez, p. 441. 
19 Rodner/Estevez, p. 441. 
20 Venoklim, ¶ 65; Voon/Mitchell, p. 417. 
21 Kurth, p. 118. 
22 Tejara, p. 431. 
23 Tejara, pp. 432-433. 
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(1) of the ICSID Convention both parties have given valid consent to arbitrate and the 

requirements for the jurisdiction of the Centre are fulfilled. 

 

2. Unilateral consent survives a state’s denunciation of the Convention. 

 

15. Unilateral consent given by the Respondent under the BITs is sufficient to satisfy the 

requirements of Art. 72. Under Art. 72, a unilateral offer to arbitrate is not affected by the notice 

of denunciation24 so long as “consent to the jurisdiction of the Centre [was] given by one of 

them before such notice was received by the depositary”. 

 

16. Regarding the second sentence of Art. 25 (1), consent is legally binding when it is perfected 

by both parties.25 Based on Art. 31 VCLT Art. 72 is read alongside Art. 25 (1) of the ICSID 

Convention.  Art. 72 prohibits a host state from indirectly revoking its unilateral consent to 

arbitrate by denouncing the ICSID Convention.26 This is supported by the object and purpose 

of the ICSID Convention which ensures that foreign investors have access to international 

arbitration in order to create a stable legal environment.27 Mr. Broches, a regarded drafter of 

the ICSID Convention, also argues in the discussion on the draft version of Art. 72 that 

 

“the intention of Article 73 in the text submitted to the Directors was to make it that clear if a 

State had consented to arbitration, for instance by entering into an arbitration clause with an 

investor, the subsequent denunciation of the Convention by that State would not relieve it from 

its obligation to go to arbitration if a dispute arose.”28 

 

17. Moreover, the notice of the denunciation shall not affect the rights and obligations under 

the Convention arising out of the State’s consent. Claimants gave valid consent within the six- 

month period. Tyrea has given its individual consent to arbitrate under Art. 9 of the BITs. As a 

result of Art. 25 (1) Tyrea cannot breach its obligation under the Convention by unilaterally 

withdrawing its consent. It would be a danger to the investor if the host state could stop being 

a Contracting State of the ICSID Convention at any time and the denunciation would have an 

 
24 UNCTAD Property, p. 5. 
25 Tietje/Nowrot/Wackernagel, p. 14. 
26 Tietje/Nowrot/Wackernagel, p. 15. 
27 Tietje/Nowrot/Wackernagel, p. 15. 
28 ICSID History, p. 1009 Nr. 54. 
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immediate effect. Accordingly, Art. 72 is not an exclusion from entering arbitration within the 

six months period of Art. 71.29  

 

18. Nonetheless, as the BITs remain in force, any attempt by Tyrea to unilaterally revoke its 

consent through the denunciation of the Convention will be ineffectual.30 This also includes the 

obligation of Tyrea to abide by the ICSID Convention and comply with the tribunal’s Award 

at the moment the Claimants submitted their Request for Arbitration.31 

 

3. Tyrea’s consent to arbitrate under Art. 9 of the BITs is still existent. 

 
19. Generally, any party to the dispute has the obligation under Art. 25 (1) to give its consent 

to arbitrate under the ICSID Convention. Even if the tribunal finds a lack of consent regarding 

Art. 25 (1) of the ICSID Convention, unilateral consent given in a BIT satisfies the jurisdictional 

requirement of Art. 25 and will not be affected by the denunciation of the ICSID Convention. 

It is important to distinguish between the ICSID Convention and the BITs because they are two 

separate legal treaties. Neither the BITs nor the Convention provide that Tyrea’s denunciation 

of the ICSID Convention affects its consent and obligation to arbitrate under Art. 9 of the BITs. 

Respondent’s consent to arbitrate is still valid after its denunciation on 5. January 2018.  

 

20. If the tribunal were to take the unprecedented and illogical decision to deny jurisdiction 

under the ICSID Convention, the tribunal would still be bound by Art. 9 (1) of the BITs which 

determines that the only institution for settlement of disputes by arbitration is ICSID. Moreover, 

in Art. 9 (3) Tyrea, as a Contracting State to the BIT, gave its “unconditional consent” to 

arbitration under the ICSID Convention referring Art. 9 (1) and therefore under the ICSID 

Convention. Under the sunset-clause, Art. 13 (1) and (2) of the BITs, the treaties remain in 

force until 2025 and Respondents consent to arbitrate is still existent until that time.  

 

21. Hence, as a current signatory to the BITs Tyrea has consented, under Art. 9 (3), and cannot 

avoid arbitration under the ICSID Convention.32 Consequently, there is no possibility of 

revoking the consent to the ICSID Convention due to the binding force of the treaty. This is 

 
29 Kurth, p. 116; Tejera, p. 432 f. 
30 Garibaldi, p. 270. 
31 Garibaldi, p. 270. 
32 Garibaldi, p. 269. 
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resulting from the general principle of pacta sunt servanda.33 Moreover, a given consent 

through a BIT is unaffected by the denunciation of the Convention because otherwise consent 

to arbitration would be “effectively meaningless”.34 The essence of a BIT is the additional legal 

safeguard for a foreign investor to receive access to an international tribunal outside of the host 

state.35 With the withdrawal from the Convention the investor would not have any procedural 

protection based on the BITs and, hence, no ability to assert its rights. This is not acceptable. 

Concluding, Tyrea cannot unilaterally withdraw its “unconditional consent” to arbitrate under 

the BITs. 

 

B.  Multiparty Arbitration is admissible in this case. 

 
22. First, (1.) Tyrea’s existing consent to multiparty arbitration is valid within the legal 

framework of the ICSID Convention, the Tyrea-Novanda BIT and the Tyrea-Kitoa BIT. 

Second, (2.) the Claimants claim that no certain link between the multiple claimants in the 

dispute at hand is necessary. 

 

1. The Parties’ consent to multiparty arbitration is with valid under the ICSID 

Convention and the BITs. 

 

23. Neither the ICSID Convention nor the ICSID Rules or the BITs mentioned the subject of 

multiparty proceedings in an ICSID arbitration. This “silence” should be interpreted as a “gap”, 

“which was unintended and which the Tribunal has the power to fill”.36 Art. 44 of the ICSID 

Convention and Rule 19 of the Arbitration Rules state that the tribunal has the power to decide 

rules for the further proceeding if certain aspects were not subject of the parties’ agreement.37 

 

24. This silence cannot be interpreted as a prohibition of multiparty claims.38 Read in the light 

of Art. 31 (1) VCLT, both Art. 25 of the ICSID Convention and Art. 9 (1) of the BITs use the 

term “a national” in the singular form. However, as indicated in the Ambiente case39, and also 

 
33 Schreuer, p. 363. 
34 Vandevelde, p. 434. 
35 Tietje/Nowrot/Wackernagel, p. 24. 
36 Abaclat, ¶ 516. 
37 Abaclat, ¶ 521. 
38 Ambiente, ¶ 128. 
39 Ambiente, ¶ 142. 
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in commentaries40, this does not mean that only a single claimant on the investor’s side can be 

part of an ICSID proceeding. It is a simple description of the subject and generally applicable. 

 

25. Conclusively, it can be said that the tribunal has the power to decide on the jurisdiction on 

multiparty proceedings which are not ruled out by the fact that there is a “silence” in the BITs 

and the Convention. 

 

2. There is no requirement of a certain contractual link between the multiple claimants 

in the dispute. 

 
26. Neither the ICSID Convention nor the BITs include the obligation that claimants have to 

be contractually linked. The tribunal in Ambiente found that a contractual link between the 

parties is not necessary.41 However, there has to be at least a connection regarding the subject-

matter of the claims that are inter alia the same interests in a dispute.42 Therefore, other tribunals 

such as Bayview and others v. Mexico instituted a proceedings, in the absence of any contractual 

link, where multiple parties were impacted by the same harm at the hands of the state’s 

actions.43 

 

27. By blocking the websites all three Claimants suffered similar damage. Although the 

websites are independent from each other and have no contractual link, all social media 

networks had to deal with the same consequences and were treated the same. After the 

blockings by the TCA no one had any access to the websites of the networks in Tyrea. More 

serious was the fact, that Claimants could not generate revenue from that moment on. Since the 

blocking more than a year has passed and Claimants lost profits increase daily. Therefore, 

Claimants pursue the same interests in this case and claim for compensation for Tyrea’s 

unlawful actions. Consequently, there is no concern at all to institute the proceedings as a 

multiparty under ICSID. 

  

 
40 ICSID Commentary, Art. 25, ¶ 277.  
41 Ambiente, ¶ 155. 
42 Alexopoulos/Cable.  
43 Ambiente, ¶ 156. 
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Merits 

 

28. The Tribunal should find that Respondent breached Art. 6 and Art 3.1 of the BITs by 

amending the Media Law and executing the final blockings of the website. 

I. Respondent has breached Art. 6 of the BITs. 

 
29. Claimants allege that (A.) the Claimants’ websites constitute an investment and (B.) that 

Tyrea’s actions amount to an expropriation.  

 

A. The Claimants’ websites were expropriated by Tyrea. 

 
30. An investment in context of “foreign direct investment” constitutes capital that flows from 

the enterprise of a person located in one state, to the enterprise of an entity controlled by the 

laws of another state.44 Developments in modern trade and technological advances necessitate 

adapting the term “investment” to accommodate new kinds of investments. Nonetheless, to be 

an investment the requirements of the investment treaty as well as the ICSID Convention have 

to be fulfilled.45 Hence, (1.) the property rights inherent in Claimants’ websites are an 

investment under Art. 25 of the ICSID Convention and (2.) are also protected investments under 

Art. 1 of the BITs. 

 

1. Claimants’ business and economic interests amount to an “investment” and are not 

limited by Art. 25 (1) of the ICSID Convention. 

 
31. Art. 25 (1) determines that a dispute has to directly arise out of an investment. The term 

“investment” is not defined in the ICSID Convention46 to allow for flexible47 consideration of 

a wide range of economic interests and activities48. The BIT provides a definition of included 

investments in Art. 1. Additionally, the Salini Test, developed in Salini Costruttori v. Morocco, 

provides an even broader approach to the interpretation of the term “investment”. According to 

this standard, an investment is found when a contribution of money or assets, a certain duration 

 
44 Dardenne, p. 417. 
45 McLachlan, ¶ 6.01. 
46 ICSID Commentary, Art. 25 ¶ 113. 
47 Philip Morris, ¶ 196. 
48 Dardenne, p. 421. 
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of the operation, an element of risk and a contribution to the economic development of the host 

state are on hand.49  

 
32. For the establishment of the local branches the investors had costs of USD $ 2.769.000,00 

for FriendsLook, $ 1.760.500,00 for Whistler and $ 1.703.000,00 for SpeakUp. Claimants 

started their operations in Tyrea in 2015 and had no short-termed end in sight. The risk lies in 

the users themselves - if all users stop to use the websites the investors cannot gain any revenue 

partly because no companies would want to display advertisements. The websites have staffed 

offices in Tyrea and created new jobs through them. With establishing three local branches of 

the international social networks, Claimants supported the new liberal and “open” image of the 

country which could induce new investments from foreign investors. Additionally, the 

purchasing behaviour of the inhabitants in Tyrea could be encouraged which would benefit 

Tyrea’s economy. Without prior expansion experience in the region and the language, the 

development of the local branches was difficult and unknown territory. There are no obvious 

reasons to deny the existence of an investment according to the Salini Test. As a result, the 

investors’ interest in their platforms constitutes an investment under the ICSID Convention as 

well.  

 

2. The property rights inherent to Claimants’ social media platforms are protected 

investments under Art. 1 of the BITs. 

 
33. It is important to take the definition of “investment” of the BIT into account as well because 

both parties consented to the possible protected investments within the treaty.50 According to 

Art. 1 of the BITs an investment includes “every kind of assets”. This is a very broad wording 

which is why Art. 1 lists groups of illustrative categories of included investments. Among 

others, “rights in the field of intellectual property, technical processes and know-how” and 

“rights derived from shares” constitute investments under Art. 1 (a) ii and iv of the BITs, which 

is a very broad definition. It is undeniable that “rights derived from shares” amount to an 

economic interest in the platforms. This includes shareholders as a part of the investment 

protected under the BITs. As a result, the shares of Claimants companies and rights arising out 

of them are protected investments under the BITs. At the beginning of 2018 three international 

financial corporations, Expedia, FinanceHub and TurboFin, cumulatively owned 9.5% of 

 
49 Salini, ¶¶ 52, 55-57. 
50 Philip Morris, ¶ 199. 
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FriendsLook’s shares, 5% of Whistler’s shares and 4.5% of SpeakUp Media’s shares and these 

economic interests are protected under the BITs.  

 

34. Beyond that, the website and its coding as the heart of the investment are within the scope 

of Art. 1 (a) iv. of the BITs. This includes the value inherent in the domain names of the social 

media platforms and the opportunity to place ads. The platform names are known worldwide 

and are representing the companies’ incredible success. People all over the world, particularly 

people like Tyreans which reclaimed their voice, are connecting the Claimants’ platforms with 

their expression of freedom of speech. Not only the associations with the name but further the 

coding and technical processes behind the websites are protected investments. All Claimants 

invested a lot of money in developing a Tyrean branch of the websites. This includes the 

adoption of legal standards, difficulties with the language and specifics of the Tyrean culture. 

Hence, the establishment of a Tyrean version of the websites required totally new encodings 

and technical implementations. This includes know-how for any further developments after 

launching, as well as the development of new features. There are no doubts that Claimants’ 

websites, particularly the domain names and the coding of the Tyrean branches, are protected 

investments under Art. 1 (a) iv. of the BITs. Those platforms are protected investments which 

can be expropriated.51  

 

B. Respondent’s actions amount to an expropriation of Claimants’ properties. 

 
35. Under the BITs Art. 6 provides that “[n]either Contracting Party shall take any measures 

depriving, directly or indirectly, nationals of the other Contracting party of their investment” 

unless the requirements of a lawful expropriation are fulfilled. The BITs use the term 

“deprivation” instead of adopting a narrow approach signalled with the use of the word 

“expropriate”. By signing the BITs, the Contracting Parties have consented to this broad 

wording of expropriation, which includes both direct and indirect expropriation. For a direct 

expropriation to occur in its traditional meaning the investor’s property has to be taken or the 

legal title of the investment must have been deprived by state authorities.52 In general, an 

expropriation can also occur indirectly when a measure has an “equivalent” effect to an 

expropriation.53 

 
51 Dardenne, p. 420. 
52 McLachlan, ¶ 8.68, Feldman, ¶ 100. 
53 McLachlan, ¶ 8.67. 
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36. The execution of Art. 117 of the TPC by the TCA amounts to an expropriation of the access 

to the websites and the rights inherent in those websites. Although an investor’s title is left 

untouched, a state’s conduct can amount to an indirect expropriation when the state deprives 

the investor of the possibility of utilising the investment in a meaningful way.54  

 

37. By blocking Claimants’ websites and therefore denying any access to them, Claimants 

submit that (1.) Respondent indirectly expropriated Claimants’ websites and (2.) that the Police 

Powers Doctrine is inapplicable to the case at hand. 

 

1. Tyrea expropriated Claimants’ investments indirectly. 

 
38. For an indirect expropriation to be affirmed, substantial damage to the investment has to 

have occurred and the investors’ legitimate expectations have to be disappointed.55 The tribunal 

in Spyridon v. Romania summarised the different kinds of indirect expropriation. In general, an 

indirect expropriation occurred if the measure “result[s] in the effective loss of management, 

use or control, or a significant deprivation of the value, of the assets of a foreign investor.”56 

Further, it states that an indirect expropriation can also result from a number of different actions,  

so called “creeping” expropriation.57 

 

39. With the blocking of Claimants’ websites there (a.) was no possibility to generate revenue 

anymore and (b.) the legal changes of the Media Law frustrated Claimant’s legitimate 

expectations. 

 

a. Claimants endured substantial damages to their investments. 

 
40. Developed by jurisprudence, the essential point is that the loss of control has to be at hand 

to find substantial deprivation.58 This requires no less than a significant interference with the 

usage and execution of the investment.59 Based on a plurality of investments, such an 

 
54 Dolzer/Schreuer, p. 101. 
55 Middle East Cement, ¶ 107; CMS, ¶¶ 262-264. 
56 Spyridon, ¶ 327; UNCTAD Property, p. 2. 
57 Spyridon, ¶ 329. 
58 S.D. Meyers, ¶¶ 408, 414, CTEI Working Paper, pp. 60-61. 
59 S.D. Meyers, ¶¶ 408, 414, CTEI Working Paper, pp. 60-61. 
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interference can occur differently and e.g. no actual taking of the investment or its title is 

necessary60 and the taking does not have to be obviously recognisable at first sight.61 

 

41. Thus, tribunals applied different wordings to specify the standard. The Tribunal in 

Mamidoil v Albania stated that “the owner [must have] truly lost all attributes of ownership.”62 

According to Tokios Tokelé to satisfy a “substantial” deprivation it is necessary that an 

investment has a diminution in its value.63 The permanence of the measure is not important as 

it is sufficient that the measure is not merely ephemeral, and the duration of the adverse effects 

are irreversible.64 Hence, it is a long period of time the investment will be jeopardised.65 

 

42. Regardless the varying wordings, the core element is always identical and requires that the 

enjoyment and use of the whole or a significant part of the investment and its benefits have 

been neutralised.66 

 

43. With respect to social media platforms, the value of a social networks’ websites lies in 

access and use. As a result of the development of sufficient working social networks it is an 

investor’s intention to provide its users access to it. Those social networks use and depend on 

web-traffic caused by the users’ access. Therefore, the revenue mainly results from the sale of 

advertising space and is directly related to web-traffic.  

 
44. As a direct result of Tyrea’s actions Claimants lost control over and were unable to benefit 

from its own investment because the government’s actions denied all access to the investment.  

Without access, Claimants’ property has become worthless and of no value. No revenue can be 

generated as no ads can be displayed and the usage of Pro-features is not possible. 

Consequently, by blocking the access, the investment can no longer be put to use and, thereby, 

with the opportunity to benefit from it has been obliterated. Having the coding and technical 

requirements to operate, the websites are still dead as long as Tyrea deprived the Claimants of 

the opportunity to enjoy, benefit and use their property independently. 

 

 
60 McLachlan, ¶ 8.90. 
61 Middle East Cement, ¶ 107. 
62 Mamidoil, ¶ 566. 
63 Tokios, ¶ 120. 
64 Best practice, p. 12. 
65 LG&E Award, ¶ 190; Best practice, p. 12. 
66 CMS, ¶ 262; Metalclad, ¶ 103; McLachlan, ¶ 8.90. 
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45. In addition to the intellectual property and know-how which are inherent in the digital 

social networks, Claimants also established physical property in Tyrea, including offices, hiring 

staff and the provision of local servers. The sole purpose of the staffed offices provided 

customer support and to ensure the smooth functioning of the investments. Any technical 

problems are solved by the operating offices. Deprivation of access and. Use to the websites 

has rendered the offices worthless for one simple reason: the websites are the “heart” of the 

investment. 

 

46. In the case at hand, the blocking of the websites amounts to an indirect expropriation as 

Claimants lost profits, their investments lost value and the investments were not usable or 

enjoyable anymore in Tyrea. Therefore, Claimants were substantially deprived of their 

investments. There is no doubt that such conduct is depriving.  

 

b. The legitimate expectations of Claimants were disappointed.   

 
47. The breach of legitimate expectations can amount to an expropriation. Traditionally, they 

are an element of the FET standard but can also be important to decide whether an expropriation 

has occurred.67 Legitimate expectations on the side of the investor do not necessarily have to 

be based on a contract but can also be based on conduct that leads to reasonable and justifiable 

expectations.68 Nevertheless, they can also arise from conduct that is of a nature that is more 

general.69 

 

48. Respondent sponsored an international conference “A New Web Era In Tyrea” for, 

amongst others, representatives of social media platforms. Additionally, a statement by a 

representative of the Tyrean government was made where it is stated that “a new internet era 

has begun for Tyrea and that [they] will do[their] absolute best to facilitate the establishment 

and use of new internet possibilities for the people of Tyrea”.70 The conference had the sole 

purpose to present the changes and developments in relation with media in Tyrea. The aim of 

the conference was to make the Media Law and the resulting liberalisation of the sector 

palatable. According to the government’s statement it was insured that Tyrea will improve the 

new build foundation in form of the Media Law to ensure the positive benefits for the Tyrean 

 
67 Dolzer/Schreuer, p. 115. 
68 Thunderbird, ¶ 147; Azurix, ¶ 318. 
69 Dolzer/Schreuer, p. 115. 
70 Statement of Uncontested Facts, ¶ 5. 
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people. As this event was in line with Tyrea’s recent politic and legal changes, it strongly 

supports the states conduct and fostered Claimants expectations. 

 

49. The promise of a new era was galvanized with the passing of the Media Law which 

liberalised the internet and loosened the control over media and press and provided an assurance 

that this new era would be held for a period of time that was thought to be definitely longer 

than three years. The establishment of the new governmental system also supported the promise 

of a. new era, as the aspirations of the new government were in accordance with democratic 

aspiration of free press and free media for free society with the establishment of a new 

democratic Tyrea, Claimants expected supportive legal environment. And had no reasonable 

basis to expect any fundamental political legal changes were afoot, which would affect the 

investment.  

 

50. Completely out of line with its democratic aspirations, Tyrea implemented Law No. 0808-

L which gave Claimant 60 days to either conform with Respondents draconian requirements or 

face a penalty. In good faith, Claimant expected that Respondent would keep these new 

conditions, at the very last, and worked hard to corporate, in reliance on the new law. 

Nonetheless, Respondent disappointed Claimants legitimate expectations once again, when the 

second Decree 0578/201 was implemented 30 days into the working period and the deadline 

for compliance was cut down to 45 days. These incidents occurred, without prior notice and 

contrary to the original announcement. Claimants were made to believe that Tyrea was genuine 

about their efforts to liberalise the internet and to maintain the freedom of speech. The State’s 

actions were not reasonably predictable to the investor.  

 

2. The requirements of the Police Powers Doctrine are not met. 

 

51. Regulatory measures taken by a state can be non-expropriatory and, hence, do not require 

any payment of compensation if a state acts within its Police Powers.71 In this situation it does 

not matter when property interests of a foreign investor are affected.72 No compensation is 

required under the Police Powers Doctrine where the state acts with a public purpose, in a non-

discriminatory manner and in accordance with due process.73 

 
71 Batyrova, p. 25. 
72 Henckels, p. 225. 
73 50 Years ICSID, p. 449.  
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52. The executed measures must also be proportional to the effect on the protected 

investment.74 Claimants argue that Tyrea did not act within its Police Powers because 

Respondent’s conduct was not (a.) in public interest, (b.) not enacted in due process and (c.) 

non-discriminatory and, hence, (d.) was not proportional. 

 

a. Respondent did not act in public interest. 

 
53. Public interest requires a genuine interest of the public.75 The sole assurance that there is 

public interest does not suffice.76 Additionally, the tribunal in Vivendi states that “[…] [i]f 

public purpose automatically immunises the measure from being found to be expropriatory, 

then there would never be a compensable taking for a public purpose.”77 

 

54. There were no statements of concerned citizens that voiced doubts against the social 

networks. It is well known that the networks were very popular amongst Tyrean citizens. They 

were popular to the extent where Claimants’ networks became a synonym for the internet in 

Tyrea and almost every citizen from the age of ten had an account. Additionally, the conflict 

between the two ethnicities Tatyar and Minyar were so deeply rooted in Tyrean history that the 

blocking of the social media networks was no solution. This became visible when there were, 

especially in the rural areas, no changes in conflict foreseeable.  

 

b. Respondent did not comply with due process. 

 
55. Respondent must have complied with due process. There must be a regulation of, amongst 

others, the interdiction of abusive conduct, the opportunity to have a fair hearing and the 

reasonable advance notice in case of a breach that must be grounded in domestic and 

international law.78 

 

56. SpeakUp contested the decree, the included deadline and the feasibility of the latter. 

SpeakUp used the held meeting with Mr. Woodland, the responsible Minister, as a possibility 

 
74 Cottier, p. 24. 
75 ADC, ¶ 432. 
76 ADC, ¶ 432. 
77 Vivendi, ¶ 7.5.21. 
78 UNCTAD Expropriation, p. 37; ADC, ¶ 435; Rusoro, ¶ 389. 
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to challenge the difficulties in completing an efficient working algorithm within the deadline. 

The Minister stated that “what is written cannot be changed” and the networks had to do their 

best to comply with the requirements. Therefore, Respondent ignored the previously held 

meeting and blocked the website without further notice or the opportunity to a fair hearing. 

Additionally, Respondent abused their power and simply cut down the deadline without further 

notice. Conclusively, Claimants did everything in their power to have the decree changed but 

were nonetheless not granted due process. 

 

c. Tyrea acted discriminatory in relation to Claimants. 

 

57. Urgent public policy prerogatives do not provide a basis for discrimination, and even when 

using legitimate Police Powers, Respondent has to have “act[ed] [un]reasonably with […] a 

differential treatment”.79 This means that a foreign investor shall not be treated different to any 

nationals of the host state, under any circumstances, and shall not be a unique victim of any 

particular regulation.  

 

58. The Tribunal in LG&E listed four elements for determining whether a measure is 

discriminatory: “(i) an intentional treatment (ii) in favor of a national (iii) against a foreign 

investor, and (iv) that is not taken under similar circumstances against another national.”80  

 

59. Claimants challenge the law as applied. Claimants admit that the Law No. 0808-L was 

applied to all social networks.81 Nonetheless, all the social networks were not treated in the 

same way as a result of the execution of Art. 117 of the TPC. Only Claimants’ international 

social networks were blocked. Other platforms, like the government owned TruthSeeker and 

Wink were not blocked and why they were not blocked. In the case of Wink the government 

explained that the short texts that are being published are too short to be recognized by any 

efficient working algorithm. This is Tyrea’s negligent conduct as it is its obligation to pass laws 

which include every possible issue that might arise. It is inacceptable to decide which networks 

are able to comply with the algorithm afterwards. Therefore, Tyrea acted unreasonably and 

treated the Claimant's different than other social networks. Discrimination is on hand. 

 

 
79 Kläger, p. 196. 
80 LG&E, Decision on Liability, ¶ 146. 
81 Philip Morris, ¶ 402. 
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d. The State’s actions were not proportionate to the harm it sought to redress 

 
60. The proportionality test can be described as the “[reasonable] relationship between the 

purpose of the impugned measure and the effect of the measure on the investor”.82 Additionally, 

if a certain degree of interference into property is reached a finding of expropriation is 

unavoidable.83 The Tribunal in ADC v. Hungary84 adopted the approach of proportional 

behaviour and found that a state’s right to regulate is not unlimited because its obligations under 

the treaty sets outer limits. Similarly, Respondent has to consider its obligations under the BITs 

as well and cannot unlimited invoke its Police Powers. 

 

61. As developed in Tecmed v. Mexico for the decision whether an indirect expropriation 

occurred or a state’s action is justified by its Police Powers, the tribunal analysed the 

satisfaction of three factors85: damage had to be substantial, a public interest has to exist and 

the chosen measure by the state has to be necessary to achieve the objective.86 

 

62. As a result of denying access to Claimants’ websites, it was not possible for the investors 

to further generate revenue. The revenue of all three social networks depends on web-traffic, 

which came to an immediate end. Thus, the effect on Claimants’ investments is comparable 

with a direct taking of tangible property which is a substantial damage.  

 

63. With the changes of the Media Law Respondent pretend to act in public interest as the 

amendments were aimed to prevent the social unrests in Tyrea. The Claimants’ challenge this 

argumentation as the second amendment, including the shortening of the time to develop an 

efficient algorithm according to Law 0808-L, seems to be an easier way to explain a possible 

blocking of international networks and therefore prohibit the publication of fake news and 

destabilise the new government. Consequently, the legal changes are not convincingly for 

public interest. 

 

64. However, there was the possibility to grant Claimants the original deadline or give the 

Claimants the chance to improve the algorithm. Those options were ignored by the Respondent. 

 
82 Henckels, p. 6. 
83 UNCTAD Expropriation, p. 6. 
84 ADC, ¶ ¶ 423-424.  
85 Best Practice, p. 16. 
86 Tecmed, ¶ ¶ 116, 122, 125; Best Practice, p. 16. 
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Therethrough, the effect on Claimants’ property was severe whilst even the interference with 

the property was tremendous as well. Claimants completely lose power over the significant 

parts of their investments and cannot, amongst others, gain revenue. But exactly this is the main 

purpose of any investment, it is simply without value if an owner is derived from its ability to 

gain revenue. Additionally, Tyrea has a history of civil unrests and censorship and people rely 

on those international networks to communicate freely and get access to information. Claimants 

were aware of its position within the country and were motivated to implement an algorithm to 

filter misinformation, fake news and violent content. A total blocking of the websites is no 

sufficient possibility to avoid social unrests. Those tensions are deeply rooted in the Tyrean 

history.  

 

65. No reasonable relationship can be found between the purpose and the effect of the measure 

and therefore, it can be concluded that the Police Powers Doctrine is not applicable. 

 

II. Respondent has the obligation to obey the Fair and Equitable Treatment standard 

under Art. 3.1 of the BITs. 

 

66. The FET standard is linked to the obligation to act in a consistent manner, transparently, 

reasonable, without discrimination and due process in decision making. Under Art. 3.1. of the 

BITs, Respondent has the obligation to ensure fair and equitable treatment. Additionally, the 

BITs’ articles contain special prohibitions of unreasonable and discriminatory measures. In 

general, those two categories are a part of the FET standard and give further substance to the 

expansive wording within the BITs.87  

 

67. Under the FET standard88 a state has a certain obligation to ensure regulatory stability and 

to act in a consistent manner. As a result of the jurisprudence of tribunals in relation with FET, 

tribunals refer more often to the notion of the investor’s legitimate expectations which is an 

arbitral innovation89 and is now established as the core element of the FET standard.90 This 

criterion also requires a balance of the investor’s interests and protection under the BIT and the 

 
87 UNCTAD FET, p. 31. 
88 UNCTAD FET, p. 3. (stating that it is importannt to find clear boundaries of types of conduct that result in a 
breach of the FET standard) 
89 UNCTAD FET, p. 9. 
90 Electrabel, ¶ 7.75. 
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host state’s right to regulate in public interest.91 Moreover, a state has to ensure that his 

administrative actions are enacted under due process and without being unreasonable and 

discriminatory as well.92 

 

68. Claimants submit that Tyrea violates its obligation of fair and equitable treatment under 

Art. 3.1. of the BITs. First, (A.) the Respondent did not act in a consistent manner due to 

changes of the Media Law. Second, (B.) with the execution of Art. 117 of the TPC, Tyrea 

violated Claimants’ legitimate expectations as well as (C.) its obligation no to engage in 

unreasonable and discriminatory behaviour. Lastly, (D.) Tyrea’s conduct did not actively 

promote foreign investments. 

 

A. Tyrea has to act in a consistent manner. 

 

69. It is essential for the investors to have the ability to successfully plan any business 

operations within the Respondent’s territory.93 As pointed out in Tecmed94 it is required that 

the host state does not revoke its discretionary pre-existing decisions or permits. This includes 

acting free from ambiguity and transparently in the relation with the investor.95 Furthermore, 

the host state has the obligation to provide a stable and predictable legal and business 

environment.96  

 

70. As a result of fundamental legal and political changes within the country the Claimants 

invested in Tyrea during 2015. Tyrea established a democracy in 2013 and signed the Media 

Law into force. Claimants trusted that the Media Law would not fundamentally change in light 

of the democracy. On 12 January 2018 Respondent amended the Media Law by enacting the 

Law No. 0808-L. The duty to develop an efficient algorithm and to comply with all legal 

requirements of the new Art. 51 bis within a deadline of 60 days emerged thereout. Claimants 

started without further hesitation and worked hard to fulfil all conditions within these 60 days. 

 

 
91 UNCTAD FET, p. 9. 
92 Micula, ¶ 520; McLachlan, ¶ 7.176. 
93 Tecmed, ¶ 154. 
94 Tecmed, ¶ 154.	
95 Tecmed, ¶ 154. 
96 Duke Energy, ¶ 339. 
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71. To the surprise of the Claimants Respondent shortened the deadline from 60 days to 45 

days. Regarding the principle of transparency, a law is transparent “if it can be seen through 

easily”97. Therefore, it is crucial that parties have adequate notice of any critical information 

which could affect them to take and plan business or legal actions.98 None of the investors had 

prior information of the second amendment of the Media Law and were faced with the 

accomplished results. Hence, Respondent’s action lack transparency in amending the Media 

Law constantly. Setting deadlines for the compliance with the legal requirements to avoid 

serious penalties is the most important element of Law 0808-L. Changing this deadline without 

prior notice demonstrates the lack of Tyrea’s candour regarding the changes of the Media Law 

and they did not give the Claimants any legal certainty. Respondent revoked its pre-existing 

legal order and did not act in a consistent manner. 

 

B. Claimants’ legitimate expectations were violated by the State’s conduct. 

 

72. For the Claimants (1.) legitimate expectations, the host state’s legal order as well as (2.) 

representations or assurances made by Respondent are of significance. Additionally, (3.) human 

rights obligations have to be taken into account. 

 

1. Claimants’ legitimate expectations were neglected by Respondent’s conduct. 

 

73. The investor’s legitimate expectations are based on the host state’s legal framework at the 

time of the investment.99 To satisfy that element it is not necessary that the investors’ 

expectations are rooted in regulations that are specifically addressed to the relevant investor.100  

 

74. International investment is deeply rooted in the concept of legitimate expectations.101 The 

tribunal in Tecmed established that no decision should be revoked in an arbitrary manner upon 

which the investor had relied on in planning its investment.102 After further development by the 

jurisprudence, changes of the legal framework are an important factor in deciding whether the 

 
97 Zoellner, p. 583. 
98 Zoellner, p. 585. 
99 Frontier, ¶ 287; AES, ¶ 9.3.8; Duke Energy, ¶ 340. 
100 Total, ¶ 122. 
101 Dolzer, p. 17. 
102 Tecmed, ¶ 154. 
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legitimate expectations were violated.103 For example, this was highlighted in Suez where the 

tribunal decided that the host state’s laws and regulation are the basis for a claimant’s legitimate 

expectations.104 It was also mentioned in Occidental that a State has a certain obligation not to 

alter the legal and business environment.105 The host state has to be aware that its legal order 

forms the basis of legitimate expectations, hence they must be taken into account in future 

reforms.106  

 

75. After the enactment of the new Media Law and the establishment of the democracy, Tyrea 

sought to make itself an attractive market for the investors. Tyrea seemed to support the 

freedom of speech and the liberalisation of the Internet by enacting the Media Law. Therefore, 

Claimants expected a legal environment that supports their investments.  

 
76. As worldwide active social networks Claimants’ platforms are intrinsic to freedom of 

speech in the digital age. After a detailed analysis of the legal framework made by special 

analysts the investors came to the opinion that Tyrea’s laws would provide stable opportunities 

for businesses. Claimants trusted that a state which just went through fundamental changes in 

its political and legal order would try everything to uphold the new legal circumstances.  

 

77. After Claimants have established successful platforms that were and generating substantial 

revenue, Tyrea acted in bad faith by adding Law No. 0808-L to the Media Law. Claimants had 

to fulfil the conditions therein to protect their investments and to avoid facing high penalties.  

 
78. Furthermore, through this amendment Respondent reneges on its commitments to 

democracy. The new amendment requires the development of an algorithm to filter and block 

content that is likely to prejudice the public order. Moreover, with the amendment of the Media 

law personal details of the users’ ID card are available for the Respondent.  

 

79. This amendment is in contrast to the new democratic government and the open-minded 

Media Law. With the changes of the Media Law the government had control over the internet 

and published, private content once again. 

 
103 Dolzer, pp. 18-19. 
104 Suez, ¶ 226. 
105 Occidental, ¶ 191. 
106 Dolzer/Schreuer, p. 146. 
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2. Respondent did not abide by their representations they made. 

 
80. State representations are a fundamental element for the creation of legitimate 

expectations107 as they weigh heavily in decisions about investment.108 The tribunals in Sempra 

and Glamis Gold stated that state’s representations must have been made to initiate the 

establishment of the investment by an investor.109 They can be made explicitly, where they have 

to be specific (promises, guaranties)110 or implicitly (assurances, representations)111. 

Additionally, it is enough to find a breach of fair and equitable treatment if the state’s 

representations were made to a particular industry.112 

 

81. In 2013, right after the publication of the Media Law, the spokesperson for the Tyrean 

parliament, Mr. Anderson, expressed that the Media Law functions as a basis for new 

investments by global networks like those of the Claimants and should also promote the 

collaboration between Tyrea and future investors. Furthermore, he stated that the Media Law 

is an expression of the general liberalisation trend of the country. One year later, in 2014, the 

Tyrean government sponsored the international conference “A New Web Era in Tyrea” where 

a representative of the government explained that the new internet era in Tyrea has already 

begun and that Tyrea “will do [their] absolute best to facilitate the establishment and use of 

new internet possibilities for the people of Tyrea”.113 This conference was exclusively for 

representatives of social media platforms and other kinds of media businesses. For that reason, 

it was particularly addressed to the media industry.  

 

82. Taking all these official public statements into account, Claimants’ decision to invest in 

Tyrea in 2015 was reasonable, as there was no indication that Respondent would begin to 

reverse liberalisation and democratisation a short three years after establishing the very 

successful investments. Respondent is well within its right to reverse its chosen political 

direction, so long as it compensates those who it misled and, as a result, harmed. Legal changes 

in Tyrea have increased governmental control of personal content of the Tyrean users and have 

 
107 Dolzer/Schreuer, p. 145. 
108 Parkerings, ¶ 331. 
109 Glamis Gold, ¶ 799; Sempra, ¶ 298; Potestà, p. 104. 
110 El Paso, ¶ ¶ 375-7. 
111 Parkerings, ¶ 331. 
112 McLachlan, ¶ 7.189. 
113 Statement of Uncontested Facts, ¶ 5. 
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created very difficult operating conditions for investors of social media platforms. This sea 

change in Tyrea could not have been expected by the Claimants. 

 

3. Respondent disregarded its human rights obligations. 

 

83. Art. 31 (3) (c) VCLT provides for application of “any relevant rules of international law 

applicable in the relation between the parties.” As both parties have ratified, a state’s obligation 

to protect the fundamental human rights of its people has to be taken into account in evaluating 

the State’s conduct.  

 

84. Art. 19 of the International Covenant on Political Civil Rights protects the right to hold an 

opinion, freedom of expression and speech and gives every person the right to receive and 

transmit information and the right to hold and share ideas of all kinds in writing and print 

through any media of a person’s choice.114 Tyrea is a party to the ICCPR and, thus, has the 

obligation to protect those freedoms. 

 

85. Hence, Claimants’ legitimate expectations expand to the assumption that Respondent will 

not transgress those rights. Additionally, Claimants’ investment was the establishment of 

international social networks. Social networks function to provide individuals with the 

opportunity to communicate with other people and to share information, pictures, ideas and 

personal messages with them. Thus, social networks are an embodiment of the right to freedom 

of speech and expression. As Claimants’ investments are protected by the BITs and therefore 

the freedom of speech of the Tyrean users as well, the investors expected that Tyrea will not 

deny the free communication over the social networks. This expectation is supported by the 

fact that at the time of the investment, Tyrea recently changed its governmental system and 

established a democracy. One of the most important elements of a democracy is the freedom of 

speech and expression to foster the formation of opinion.115  

 
86. Freedom pf speech is the essential element of any social network as it allows people to 

voice their own opinion and builds the plurality of opinion and expression. By setting the high 

requirements and finally blocking the websites Tyrea’s behaviour let to the withdrawal of the 

fundament of the networks. Claimants assumed, in good faith, that Tyrea would satisfy its 

 
114 Dardenne, p. 404. 
115 General Comment, ¶ 13. 
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international obligations. However, Tyrea changed its Media Law based on the two 

amendments and blocked Claimants’ websites with the execution of the Art. 117 TPC. The 

amendments set very high conditions on Claimants, making it nearly impossible to operate 

legally as a social network company.  

 

87. A state has the right to limit the freedom of expression to protect the national security and 

save the public order.116 However, a state still has to fulfil certain fundamental obligations. In 

pursuing these rights: Restriction must be necessary and proportional.117 As shown above, 

Respondent failed to fulfil those requirements. Also, even in a case of emergency it is no 

possibility to fully deny access to social media. Consequently, Tyrea violated its human rights 

obligations and further breached its obligations under the relevant BITs as it frustrated 

Claimants’ legitimate expectations under the FET standard. 

 

C. Tyrea actively worked against the investors and their investments. 

 
88. It is a duty of the host state under the BITs in general and Art. 3.1. to promote foreign 

investment.118 In MTD the tribunal decided that an investor has to be treated in an even-handed 

manner and in a way that promotes foreign investment.119  

 

89. This is also stipulated by the BITs itself due to the fact that it is aimed to promote foreign 

investment.120 Further this general commitment is expressed by the preamble of the BITs. The 

Tyrea-Novanda-BIT desires a treatment of “encouragement and reciprocal protection” of the 

contracting parties and to promote the stimulation of individual business activities.121 The 

Tyrea-Kitoa-BIT clearly points out the aim that fair and equitable treatment of investment is 

desired.122 But it also determines that the extension of the economic relationship between the 

contracting parties and an increase of the flow of capital and technology are aimed. This 

illustrates the importance of the obligation to engage in proactive behaviour to promote foreign 

investment. 123 

 
116 Art. 19 (3) (b) ICCPR. 
117 General Comment, ¶ 34. 
118 MTD, ¶ 113. 
119 MTD, ¶ 113. 
120 Tietje/Nowrot/Wackernagel, p. 23 
121 Preamble, Tyrea-Novanda BIT. 
122 Preamble, Tyrea-Kitoa BIT. 
123 CME, ¶ 155. 



Team Oda 

 30 

 

90. By signing Law 0808-L into force Respondent introduced obstacles which made it difficult 

for the investors to operate. No matter how one looks at Respondents’ conduct, its actions 

cannot be seen as promoting the investments. Claimants were faced with accomplished facts, 

either they comply with Law 0808-L and therewith overrule their principles, or they would face 

a penalty which could result in the blocking of their websites and a complete loss of the 

investments value. Tyrea contravened the BIT and instead of promoting investment, the State 

aggravates the work processes of the investors. 

 

D. Tyrea has the obligation under Art. 3.1. of the BITs not to engage in unreasonable 

and discriminatory behaviour. 

 

91. As can be seen in Art. 3.1. of the BITs the Parties are not allowed to act in. unreasonable 

and discriminatory manners under the FET standard. Respondent has the “duty to act 

reasonably without any precondition of a differential treatment”124. Hence, that standard can 

be found breached through discriminatory behaviour that is on hand if the investor is treated 

different and less favourable than the domestic investors.125 Moreover, a State’s conduct can be 

considered unreasonable  

 

“[…] if a justification or a rationale has in fact been provided for the measure, but there is no 

reasonable (or rational) relationship between the purported justification and a legitimate 

governmental policy.”126 

 

92. There is no doubt that Respondent acted in a discriminatory way. When the blockings of 

the websites were executed none of the domestic and government owned websites were 

blocked. Tyrea argues that Law 0808-L was compulsory for all social networks in Tyrea. The 

situation of any non-compliance is regulated in Art. 117 (s) TPC. The government decided that 

the websites that were not blocked, TruthSeeker and Wink, are less popular and therefore less 

dangerous.  

 

 
124 Kläger, p. 196. 
125 Lauder, ¶ 231. 
126 Heiskanen, p. 104.  



Team Oda 

 31 

93. However, Respondent acted discriminatory as he failed to prove that Tyrea applied the 

same standard to all investments. When everybody has the same requirements to fulfil, 

everybody has to be treated equally if they fail to comply. Therefore, it is discriminatory that 

websites were blocked based on their popularity and not on an equal legal standard.  

 

94. Additionally, Claimants were not granted compensation and through that would have 

allowed them to better their situation e.g. through reinvesting somewhere else or to adapt the 

current changes in Tyrea. 
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Compensation 

 

95. Claimants submit that (A.) the DCF method is not based on incorrect facts and is not 

hypothetical, (B.) a WACC of 5% is applicable at the case at hand and (C.) the failed 

negotiations with neighbouring states for market expansion have to be factored in as well. 

I. Respondent has to pay full compensation under international law. 

 
96. In case of an expropriation, whether lawful or unlawful, the BITs do not specify how 

damages should be calculated in case of a breach of the treaty. Art. 6 of the BITs determines 

that compensation should be paid in case of a lawful expropriation. However, Tyrea has 

expropriated the Claimants unlawfully and breached its obligation, Art. 6 is irrelevant at the 

case at hand.127  

 

97. Based on the silence of Art. 6 regarding compensation, under Art. 31(3)(c) VCLT general 

international law has to be taken into account to determine what amounts to adequate 

compensation in the case at hand. According to Art. 38 ICJ statute customary international law 

is an applicable source of international law. Under international law there is the duty to pay for 

the consequences that a victim of an unlawful act has suffered.128 As determined in Art. 31 ILC 

the violating state has the obligation to “make full reparation for the injury caused by the 

internationally wrongful act.”129.   

 

98. Based on Art. 55 ILC, the rules of Responsibility of States for Internationally Wrongful 

Acts should only be applied if there is no lex specialis regulating the problem in another special 

rule of international law.130 The BITs do not mention any rule for the case of an unlawful 

expropriation and hence there is no hindrance for the application of the ILC Articles.131 This 

was also supported by arbitral tribunals which state that the obligation to make full 

compensation is a “generally accepted rule of international law”132.133 Other tribunals 

determine that this is an applicable rule of customary international law. 

 

 
127 Rumeli, ¶ 718. 
128 Wälde/Sabahi, p. 1052. 
129 Art. 31 (1) ILC. 
130 Crawford, p. 131; UPS, ¶ ¶ 59, 62-63. 
131 Crawford, p. 131. 
132 CME, ¶ 616. 
133 LG&E, Award, ¶ 31. 



Team Oda 

 33 

99. This is also confirmed by the well-known Chorzów dictum:  

 

“[R]eparation must, as far as possible, wipe out all the consequences of the illegal act and 

reestablish the situation which would, in all probability, have existed if that act had not been 

committed.”134 

 

100.  An injury includes any damage caused by an internationally wrongful act.135 An 

“internationally wrongful act” is satisfied by a breach of an international obligation of the 

State.136 Only where restitution cannot be made, the State has the obligation under Art. 36 ILC 

to pay compensation for the damages the investor suffered.137 The compensation also extends 

to the lost profits of the investor.138 

 

101.  Tyrea expropriated unlawfully and breached its obligation under the BIT to pay 

compensation in the case of expropriation. By violating a BIT, the state breached its 

international obligation as a Contracting State and therefore committed an “internationally 

wrongful act” which requires full reparation. Restitution is no option in this case because it is 

not conceivable that Tyrea revokes the amendments. This is why Claimants are entitled to full 

compensation under international law. 

 

II. The Discounted Cash Flow method is the correct method to calculate the Claimants’ 

loses.  

 
102.  Compensation should be paid in the amount of the fair market value of the Claimants’ 

entities which is reached by the DCF method.139 The DCF method calculates projected income 

created by an investor in the future.140 The World Bank defines DCF as follows: 

 

“‘[D]iscounted cash flow value’ means the cash receipts realistically expected from the 

enterprise in each future year of its economic life as reasonably projected minus that year's 

expected cash expenditure, after discounting this net cash flow for each year by a factor which 

 
134 Factory at Chorzów, p. 47. 
135 Art. 31 (2) ILC. 
136 Art. 2 ILC; Rumeli, ¶ 789. 
137 Art. 36 ICL; Rumeli, ¶ 791. 
138 LG&E Award, ¶ 41. 
139 ADC, ¶ 502; CME, ¶ 491; Tecmed, ¶ 189. 
140 Dolzer/Schreuer, p. 297. 
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reflects the time value of money, expected inflation, and the risk associated with such cash flow 

under realistic circumstances. Such discount rate may be measured by examining the rate of 

return available in the same market on alternative investments of comparable risk on the basis 

of their present value”.141 

 

103. The DCF method follows the “income approach” and the calculation of an entity’s value 

is not based on historical costs but focuses on the ability of the owner to create financial benefits 

in the future.142 Thereby, DCF is actually a three-step-approach: first, there must be a 

calculation of the entities future net cash flows; second, there must be a calculation of future 

costs and third, an appropriate discount rate must be determined.143 

  

104.  It is the most popular valuation method and has been adopted by many tribunals144 because 

it provides valuable information about future earnings.145 A company’s value is based on its 

ability to generate future revenues.146 

 

105.  Claimants provided a detailed Damages Report. After the investment was made in 2015 

Claimants generate first revenues in 2016 which steadily grew until the blocking in 2018. The 

investments were very successful and generated net income with an increase expected for the 

future so that the DCF method is applicable in the case. 

 

106.  Tyrea had no certain contract with Claimants that determines the duration of the 

investment. But due to the fact that Tyrea is a market with huge potential because of a large 

audience and a lack of large competitors as well as a planned expansion to neighbouring states 

with physical presence in Tyrea as the head office of the region, all parties expected a long-

term investment. 

 

A. The DCF calculation is not based on incorrect facts and is not hypothetical. 

 

 
141 World Bank, Art. IV (6). 
142 Marboe, p. 737. 
143 CMS, ¶ 403; Wright, p. 10. 
144 CMS, ¶ 416. 
145 Chappuis/Nessi, p. 275. 
146 Chappuis/Nessi, p. 277; Simmons, p. 224.  
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107.  DCF has been rejected for being too speculative.147 DCF is a future-oriented method and 

has therefore an inherent speculative nature.148 However, DCF is only applied future to a going 

concern as they are capable of generating certain revenue.149 By focusing on future cash flow, 

it can generally be said that past data is helpful but should not be used as an important evidence 

to calculate future prospects.150 It is seen as a sufficient evidence to submit a company’s 

business plan. 

 

108.  The Claimants are international companies and have launched their localised versions for 

the Tyrean users during 2015. Until the blocking on 28 February, 1 March and 2 March 2018, 

all investments were very successful and could provide a steadily increasing revenue over their 

performance within Tyrea. The Damages Report by Mr. Alonzo uses the DCF method to 

calculate the present value of the Claimants’ lost profits. The Report is not based on any 

speculation of long-term performance to generate future income. Mr Alonzo calculations 

depend on projections until the end of 2018 which is less than a year. Further, the Claimants 

are concerned as they had no problem generating future revenue streams. All Claimants had 

business plans for regarding the market expansion as well.  Therefore, there is no evidence that 

the calculation is too speculative.151  

 

B. A WACC rate of 5% is applicable. 

 

109.  To include all risks associated with the company a discount rate is used to discount the 

cash flows.152 Therefore the discount rate should be the Weighted Average Cost of Capital 

(“WACC”) which is “a blend of the firm’s cost of debt (interest) and cost of equity, the average 

being weighted by the proportions (or ‘weights’) of debt and equity financing available to the 

firm”.153 Amongst other factors, the country risk is already included in the WACC of 5 %. 

Having in mind that the fuel of any democracy is the healthy exchange of opinion, the get-

togethers of the Tyrean people cannot be assessed as a severe country risk. In this context it is 

the State’s task to control those social actions. Additionally, the current political environment 

 
147 Simmons, p. 229; Wälde/Sabahi, p. 1075. 
148 Chappuis/Nessi, p. 278. 
149 Chappuis/Nessi, p. 279. 
150 Enron, ¶ 369; Marboe, p. 738. 
151 ADC, ¶ 507. 
152 Barnes/Pryce/Walpert, p. 277. 
153 Jonscher. 
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makes the Claimants’ services more valuable than ever before. It serves the enhancement of 

profitability as the people wanted to express themselves on social media and had the need to 

get the breaking news of recent developments. Any potential political risk is an advantage for 

the Claimants’ business opportunities more than ever. Therefore, the applied WACC of 5 % is 

an appropriate risk rate for a democracy. 

 

C. The failed negotiations with neighbouring states for market expansion have to be 

factored in as well. 

 

110.  In a case of an unlawful expropriation Respondent has the duty to pay full compensation 

under customary international law.154 Therefore, the state has to wipe out all consequences of 

its illegal acts.155 The tribunal in SPP found that in a case of a cancelled project the time spent 

on negotiating, planning and organizing the project has to be included in the amount of damages 

as part of a fair compensation.156 

 

111.  Since early 2016, shortly after successfully launching the Tyrean version of the platforms, 

Claimants started negotiations with the neighbouring states Alcadia and Larnacia. Both states 

had difficult preconditions in respect of the global online services and thus Claimants invested 

936,000 USD for FriendsLook, 699,000 USD for Whistler and 541,400 USD for SpeakUp to 

promote their businesses. Those efforts showed positive signs but came to an end when Tyrea 

blocked Claimants’ websites and the investments were worthless. As a consequence of 

Respondent’s conduct and its obligation to full compensation, the failed negotiations with 

Alcadia and Larnacia have to be factored in as well. 

  

 
154 Art. 31 ILC. 
155 Factory at Chorzów, p. 47. 
156 SPP, ¶ 198. 
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Prayer for Relief 

 

Based on the forgoing argumentation, Claimants respectfully request the Tribunal to find that: 

1. The requested Provisional Measure should not be granted; 

2. The Tribunal has jurisdiction to hear the claim; 

3. Respondent breached Art. 6 of the BITs and expropriated Claimants’ investments; 

4. Respondent breached the Fair and Equitable Treatment under Art. 3.1. of the BITs; 

5. Respondent has to pay full compensation in the amount of no less than 69,134,875.00 

USD for FriendsLook, 26,760,460.00 USD for Whistler and 27,094,000.00 USD for 

SpeakUp; 

6. Respondent has to compensate all cost and fees related to this arbitration proceeding. 

 

Respectfully submitted on 16 September 2019 

by Team Oda 

On behalf of FriendsLook plc., SpeakUp Media Inc. and Whistler Inc. 

 


