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Statement of Facts 

 

1. The Claimants are three international social networks - FriendsLook, Whistler and 

SpeakUp. FriendsLook, incorporated in the Federation of Novanda provides hundreds 

of millions users with a platform share thoughts, posts, media and more.1 Whistler, 

constituted in accordance with the laws of Union of Kitoa, designed a similar platform, 

but limits its posts to 280 characters (“whistles”).2 SpeakUp, also incorporated in 

Kitoa, employs a “blog” format, allowing its 400m+ user base to make their ideas and 

opinions be heard across the world.3  

 

                                                
1 SoUF, para. 7. 
2 Ibid., para. 8. 
3 Ibid., para. 9. 



 

 

2. Being global actors, the Claimants began operations in the territory of the Republic of 

Tyrea (Respondent) in 2015.4 They did so with a view of developing a free and robust 

social media market, given the recent democratic developments in Tyrea. Claimants’ 

investments are protected by two Bilateral Investment Treaties (BITs): the Tyrea-Kitoa 

BIT dated 28 March 2000 and the Tyrea-Novanda BIT dated 20 January 2001.5 

 

3. In September 2013, Tyrea was a country recovering from 2012 civil war between 

rivalling ethnic groups (Minyar and Taytar), trying to shed its past of military 

dictatorship.6 With that in mind, it passed the Law No. 1125-L on Media and 

Information on 10 September 2013 (“Media Law”), which significantly liberalised the 

Internet in Tyrea and decreased the previous limits on the freedom of the media and 

the press.7  

 

4. Both after the passing of the bill, and at a separate internet business conference in 

December 2014, Respondent presented the Media Law as the centrepiece of its plan to 

attract foreign social networks to its social media market.8 Claimants recognised the 

opportunity presented by Tyrea, where major competitors like Facebook were 

noticeably absent.9  

 

5. Convinced by the stability offered by the recent legislative developments and the 

potential of the Tyrean market, Claimant seized that opportunity by launching Tyrean 

versions of their websites in January and early summer of 2015.10 

 

6. Shortly after their initial investment, the Claimants’ operations yielded prodigious 

success, gaining millions of users.11 Recognising that the Tyrean people saw value in 

                                                
4 Ibid., l. 1496-7. 
5 Ibid., l. 1464-5. 
6 Ibid., para. 1. 
7 Ibid., l. 1470-3. 
8 Ibid, l. 1475-9; Ibid., para. 5.  
9 Ibid., l. 1491-92. 
10 see n 4. 
11 Ibid., para. 10. 



 

 

their work, the Claimants devised features customised to Tyrean market.12 Claimants 

were hoping to launch their tailor-made features in 2018. 13 

 

7. Before that could happen however, things took a turn for the worse. In 2016, 

extremist groups began using social network in Tyrea to spread allegations of 

discrimination against Taytars (one of the two major ethic groups) and disseminating 

calls for violent measures to eliminate such discrimination. To achieve these ends, they 

created fake accounts on social media and spread disinformation. The radicalists 

employed all social media networks, including the Claimants as well as Tyrean websites 

TruthSeeker and Wink.14 

8. In early 2017, fights between the two ethic groups broke out sporadically, first time 

since the end of the civil war. Gradually the violence intensified, spreading all over the 

country. The New Year celebrations in January 2018 marked a breaking point, 

resulting in hundreds of casualties caused by ethnic violence. 15 

 

9. On 12 January 2018, Tyrean government responded by passing Law 0808-L Amending 

the Law on Media and Communications (“Law 0808-L”). The Law required all social 

networks to develop and implement an algorithm to filter out hate speech. The 

President’s decree introducing the law (“Promulgation Decree”) set the compliance 

deadline at 60 days.16  

 

10. Claimants set about developing the algorithm without delay.17 The deadline was a tight, 

yet manageable, with 45 days required to develop the algorithm and 15 days to test it 

given the specificities of the Tyrean language.18 Respondent, represented by its 

Minister for Telecommunications, Information Technology and Mass Media of Tyrea, 

Mr Frederik Woolant, met with a representative of SpeakUp, Ms Saraid Parlante on 28 

January 2018, assuring Tyrea was aware of how tight the deadline was and that the 

barely sufficient time it provided will not be changed.19 

                                                
12 Ibid., para. 11. 
13 Ibid., l. 1538-9. 
14 Ibid., para. 13. 
15 Ibid., para.14. 
16 Ibid., para 15. 
17 Ibid., l. 1578. 
18 Ibid., para. 16. 
19 Ibid., para.18; Claimants’ Exhibit 4. 



 

 

 

11. On 11 February 2018, Tyrea went back on its word. Citing increase in violent 

outbreaks, the new President’s decree reduced the deadline to 45 days.20 35 days into 

the development, Claimants were left with the Herculean task of finishing ever in 10 

days. Surprisingly, they managed to comply with the deadline. Unsurprisingly, they 

were unable to carry out sufficient testing.21 

 

12. For this reason the algorithm was unsuccessful at filtering out hate speech and 

misinformation. Citing increasing civil strife and the failure of the algorithm, the 

Tyrean Communications Authority (TCA) imposed indefinite bans on the Claimants’ 

websites on 28 February - 2 March 2018.22  

 

13. Tyrea’s broken promise, however, did not have any effect on Wink and TruthSeeker, 

domestic social networks that were likewise used by radicalists. Wink, in TCA’s eyes 

was not responsible for it’s algorithm’s failures. Reasons for why TruthSeeker was not 

blocked were never provided.23 

 

14. Puzzled by Tyrean unjust treatment of their investment, and united by their common 

position, on 29 June 2018 the Claimants submitted their request for arbitration to the 

ICSID Secretariat, in accordance with Article 36 of the ICSID Convention.24  
 

                                                
20 Ibid, l. 1601-04. 
21 Ibid., l. 1604-06. 
22 Ibid., para 20. 
23 Ibid., para. 22. 
24 Ibid., para. 24. 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

Arguments 

Jurisdiction 

 

(A) The Tribunal should not grant the provisional measures requested by 

Respondent (to order the Claimants to refrain from promoting the publishing of 

propaganda against Tyrea concerning this dispute) 

 

15. The appropriate test to ascertain whether a provisional measure should be granted or 

not has been confirmed in Hydro S.r.l  Ors v Republic of Albania  and in Italba Corporation 

v Oriental Republic of Uruguay. Firstly, pursuant to Art.47 ICSID Convention, a tribunal 

may only recommend provisional measures which preserve the rights of either party, 

and pursuant to Art. 39(1) ICSID Rules, such rights to be preserved must be specified. 

In addition, the fundamental standards that must be fulfilled are that the measures 

must be necessary to protect the applicant’s rights, must be urgent, and must be 

proportionate.  

16. The tribunal in Hydro S.r.l Ors v Republic of Albania also highlighted that there is a high 

threshold for the recommendation of provisional measures. They sought to define this 

with reference to PNG v Paupa New Guinea, where the tribunal held that “substantial, 

serious harm [to the applicant], even if not irreparable, is generally sufficient to satisfy 

(this threshold)”, and that the definition of this would “depend in part on the 

circumstances of the case, the nature of the relief requested and the relative harm to be 

suffered by each party”. 

 

17. Respondent has the burden for showing that the criteria for this test has been fulfilled 

as it is the party requesting for the granting of provisional measures.25 

 

18. The Tribunal should reject Respondent’s request for provisional measures, as they 

have failed this appropriate test. Firstly, the rights claimed by Respondent do not fall 

under the scope of rights protected under Article 47 ICSID Convention – (a). Even if 

the Tribunal determines that their rights ought to be protected, it should still reject 

Respondent’s request for provisional measures, as such measures were not necessary 

                                                
25 Gavrilović and Gavrilović d.o.o.v Republic of Croatia, ICSID Case No. ARB/12/39, Decision on Claimants’ Request 

for Provisional Measures, 30 April 2015, para. 107	



 

 

to protect their rights – (b), and in the alternative, Respondent’s rights were not in 

urgent need of protection – (c). 

 

A. Scope of rights protected under Article 47 ICSID Convention 

 

19. According to Amco v. Indonesia26, the scope of rights under Article 47 ICSID 

Convention refer only to rights in dispute, and thus harm to a country’s economy, its 

social or political situation, and international position do not relate to the dispute and 

will not affect Respondent’s rights in dispute.  Therefore, the harm that Respondent 

claims in the form of “serious damage on [their] economy” (L. 1187-88, RPM), an 

“[exacerbation of] the volatile political situation in Tyrea” (L. 1188, RPM), the 

“[inflammation of its] social and political situation” (L. 1204, RPM), and harm to its 

“international position” and “increase the overall cost of [its bond] issuance” (L. 1201, 

RPM) should not be taken into account, as they are not and do not relate to any rights 

to be preserved pursuant to Article 47 ICSID Convention, or Rule 39(1) ICSID 

Arbitration Rules.  

 

B. Urgency 

 

20. In order for Respondent’s rights to be considered as in urgent need of protection, 

there must be “action prejudicial to the rights of either party [that would be] likely to be taken 

before such final decision [on the merits of the case] is given”.27  A clear indication of this is 

if there is an imminent risk that the procedural integrity of the arbitration will be threatened,28 

which infringes the party’s procedural rights or the integrity of the arbitral process.29  

 

21. In the case at hand, Reapondent’s rights should not be considered as in urgent need of 

protection. This is for three reasons. 

                                                
26 Amco Asia Corporation and others v. Republic of Indonesia, ICSID Case No. ARB/81/1, Decision on Request for 

Provisional Measures, 9  
December 1983, para.3	
27 Phoenix Action, Ltd. v. The Czech Republic, ICSID Case No. ARB/06/5, Decision on Provisional Measures, 6 

April 2007, para. 33.	
28 Quiborax S.A., Non Metallic Minerals S.A. and Allan Fosk Kaplún v. Plurinational State of Bolivia, ICSID Case 

No. ARB/06/2, Decision on  
Provisional Measures,26 February 2010, para. 149 	
29 EDF (Services) Limited v Romania, ICSID Case No. ARB/05/13, Procedural Order No. 2, 30 May 2008, 

para. 36	



 

 

 

22. Firstly, there is no evidence that either the procedural integrity of the arbitration or 

Respondent’s procedural rights are being threatened.  This is because there is no 

evidence that Claimants had used public discussion to “aggravate the dispute” (L. 

1188-89, SoUF) or to render its resolution potentially more difficult. Even if content 

containing negative reports about Respondent were featured as sponsored content or 

flagged as popular on Claimants’ platforms, there is no evidence that Claimants were 

responsible for such publicity. No evidence had been produced to identify Claimants 

as the sponsors for such posts – other parties may be sponsoring them – and the 

popularity of an article is according to the ordinary meaning of the word defined by 

how many people interact with them, not by any action by Claimants.  There is also no 

evidence that Claimants published the case materials alleged (L. 1164, RPM), since the 

case material in question was drafted by Respondent (L. 1166-67, RPM), and may have 

been released by Respondent or one of Respondent’s officials rather than by 

Claimants. 

 

23. Secondly, there is also no evidence that the witness statement by one of Claimant’s 

representatives that was published in “The Global Herald” (L. 1156-57, RPM) was 

made with the aim of aggravating the dispute or mischaracterising Respondent (L. 

1128-29, RPM). The witness statement was given because it was considered by 

Claimants to be a sensitive issue, of which the releasing of information would be in the 

public interest. This is because Respondent’s representative had threatened one of 

Claimants’ representatives with illegal expropriation of their assets, and it is in the 

public interest of potential investors and other states to be aware of such situation. 

Parties have a prima facie right to free expression as a public international law right 

(Article 19 UDHR), and international investment arbitral tribunals have recognised 

this, highlighting that there is no general obligation on parties under the ICSID 

Convention and Rules to preclude discussing the case in public. Given the strong 

public interest justification for releasing such information, Respondent cannot claim 

that Claimants released the information to aggravate the dispute or to mischaracterize 

Tyrea, and therefore cannot claim that but for the granting of the provisional measures 

sought, Respondent’s procedural rights and the integrity of the arbitral process would 

be threatened.   

 



 

 

24. Finally, Respondent’s assertion that the “international nature of the media campaign” 

may “affect the impartiality of the members of the Tribunal”, thus affecting 

Respondent’s procedural rights is unfounded.  In fact, this allegation undermines the 

professional integrity of the members of the Tribunal. The mere perusal of various 

reports involving Respondent would not necessarily affect their impartiality in this 

dispute, as they would continue to use their discretion to determine the relevant facts 

required for them to make their decision, as they would have done even without this 

recent spate of news reports on Respondent. If Respondent is concerned that a 

member of the tribunal become partial, ICSID Convention and its Rules provide 

Respondent with ample opportunity to challenge the relevant arbitrator when and 

where such allegation can be substantiated.   

 

C. Necessity 

 

25. It has been recently held in CEMEX v Venezuela30 and supported by Professor 

Schreuer31 that the criterion for “necessity” required under Article 47 ICSID 

Convention would be the generally accepted standard of “irreparable harm”32.  The 

tribunal defined this by distinguishing “situations where the alleged prejudice can be readily 

compensated by awarding damages”, where provisional measures should not be granted, and 

where the harm suffered by the party cannot be adequately remedied by damages, 

where provisional measures may be granted. In the case at hand, the Tribunal should 

determine that provisional measures are not necessary. 

 

26. Firstly, harm to a nation’s economy and international position, especially when it is 

ultimately concerned with the cost of its bond issuance, constitutes financial harm that 

is remediable by damages, and are therefore not necessary.  

 

27. With regards to the alleged [exacerbation of] the volatile political situation in Tyrea” 

(L. 1188, RPM), and the “[inflammation of its] social and political situation” (L. 1204, 

                                                
30 CEMEX Caracas Investments B.V. and CEMEX Caracas II Investments B.V. v. Bolivarian Republic of Venezuela, 

ICSID Case No.  
ARB/08/15, Decision on the Claimants’ Request for Provisional Measures, 3 March 2010, paras. 44-46	
31 Schreuer, The ICSID Convention: A Commentary (2nd ed. 20090, p. 776	
32 CEMEX Caracas Investments B.V. and CEMEX Caracas II Investments B.V. v. Bolivarian Republic of Venezuela, 

ICSID Case No.  
ARB/08/15, Decision on the Claimants’ Request for Provisional Measures, 3 March 2010, paras. 44-46	



 

 

RPM), there had been no evidence that Claimants’ actions had caused or would result 

in a material risk of any exacerbation of the political or social situation in Tyrea.  

Respondent merely asserts the possibility of this happening to justify their request for 

provisional measures. There is a high bar for the granting of provisional measures, and 

thus the Tribunal should not grant provisional measures on the basis of mere 

speculation of potential and hypothetical consequences.33 In fact, there is evidence that 

no exacerbation of the political and social situation had occurred in Tyrea thus far. A 

“general de-escalation of tension [had] been observed in Tyrea’s largest cities”, and “the situation 

in [Tyrea’s] rural areas [remained] relatively unchanged” despite the allegations of 

serious damage that Respondent predicted would happen [L. 1934-35, para. 5, PO2]. 

Therefore, there was no irreparable harm that makes the provisional measures 

requested for by Respondent necessary. 

28. As such, the only rights that Respondent may claim were necessary to be preserved 

would only be the rights to non-aggravation of the dispute (L. 1189-90, RPM), and the 

right to procedural integrity of the dispute (L. 1191-92, RPM). However, as argued 

previously, these two rights have not been infringed on [supra. iv.], and the provisional 

measures requested by Respondent are not necessary to preserve such rights. 

29. For these reasons, the Tribunal should not grant the provisional measures requested by 

Respondent. 

 

 

 

 

 

 

 

 

 

 

 

 

                                                
33 Occidental Petroleum Corporation Occidental Exploration and Production Company v. The Republic of Eduador, ICSID 
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Decision on Provisional Measures, 17 August 2007, para. 89	



 

 

 

 

 

(B) Jurisdiction rat ione vo luntat is  in light of Respondent’s denunciation of the 

ICSID Convention. 

	

30. Claimant submitted its claim for arbitration pursuant to the respective Articles 9 of the 

BITs, which confers jurisdiction to the tribunal to settle disputes concerning 

obligations under the relevant agreement between a Contracting State and qualifying 

investors who are nationals of another Contracting State.  

31. The prevailing issue is whether the Tribunal has jurisdiction given that Respondent 

had denounced the ICSID Convention on 12 January 2018, and Claimants filed 

proceedings on 29 June 2018. 

32. Claimant’s case relies on Article 71 of the ICSID Convention, which, it is submitted, 

ensures that any denunciation is only effective six months after written notice is 

submitted. In this case, the Request for Arbitration was submitted within this six-

month period, hence the tribunal has jurisdiction. 

33. Respondent’s case seems to be founded on Article 72 of the Convention, pursuant to 

which a Contracting State’s notice of denunciation does not affect its rights or 

obligations under the Convention (including, presumably, the obligation to bound in 

ICSID arbitration) insofar as those rights or obligations were invoked before the 

receipt of the notice of denunciation. In other words, consent to jurisdiction would 

need to have existed before the written notice of denunciation, which Respondent 

would submit did not exist.  

34. Claimant submits that Respondent’s position is misguided on the following grounds. 

Firstly, Article 71 of the ICSID convention allows for a transition period of six-



 

 

months following the renunciation (a). Secondly, only unilateral consent is required 

for Article 72 of the Convention to be enforced, and given that Respondent had 

provided explicit consent to settle disputes by way of ICSID arbitration pursuant to 

Article 9 of the BIT, this is effective at the commencement of hearings (b)  

35. In light of these submissions, the claimants request the tribunal to declare that it has 

jurisdiction over the matter and even if it declares otherwise, it would still have 

jurisdiction contrary to the Additional Faculty Rules.  

 

A. Article 71 of the ICSID Convention prevents denunciation from occurring until 6-months 

after the submission of notice. 

 

36. Article 71 provides that “[t]he denunciation shall take effect six months after receipt of 

such notice". Construed in accordance with its natural and ordinary meaning, 

Respondent remains bound by its terms of the ICSID Convention until the expiry of 

the stipulated six-month post-denunciation period. . Claimants further emphasis that 

both BITs contain the same Article 9, which demonstrates their commitment to the 

ICSID’s jurisdiction and its practicing guidelines.  

 

i. ICSID tribunal jurisprudence  

37.  Claimants refer to the Blue Bank34 and Venoklim35 cases, which found that during the 

six-month transition period post-denunciation, a qualifying  investor could “perfect 

                                                
34 Blue Bank International & Trust (Barbados) Ltd. v the Bolivarian Republic of Venezuela (ICSID Case No. 

ARB/12/20) para 119	
35 Venoklim Holding B.V. v Bolivarian Republic of Venezuela, ICSID Case no Arb/12/22 para 120	



 

 

consent” for arbitration by commencing proceedings during this period, such that it 

would be valid for arbitration to proceed.  

38. Pursuant to Blue Bank and Venoklim, Claimants are entitled to bring ICSID arbitration 

proceedings any time during this six-month transition period. Essentially, those 

tribunals reasoned that, by commencing arbitration proceedings, the investors 

‘accepted’ a subsisting standing offer by a host State to arbitrate a dispute arising under 

a BIT. Further, in Blue Bank, the tribunal found that the host State was still bounded by 

the ICSID convention despite having announced its desire to withdraw – as it would 

remain a member of the convention contrary to Article 71.  

ii. Denunciation of the ICSID Convention does not withdraw a Contracting State’s consent to arbitration 

if it remains party to a BIT. 

39. Claimants also relies on the separate opinion of  Christer Söderlund, President of the 

Blue Bank tribunal, in which he argues that the dispute resolution provisions of a valid 

BIT in force is sufficient to constitute mutual consent for arbitration under the ICSID 

Convention to bind the Contracting State to its jurisdiction. Such consent based on a 

BIT is, in theory, unaffected by the denunciation of the ICSID Convention by a 

Contracting State36.  

40.  Claimants submits, as an alternative argument, that Respondent’s denunciation of the 

ICSID Convention, irrespective of its timing, does not materially affect the Tribunal’s 

jurisdiction to hear the current dispute. This is because the BITs relied upon by 

Claimants have not been terminated, such that, employing Söderlund’s reasoning, the 

                                                
36 Christopher Soderlund, Blue Bank International & Trust (Barbados) Ltd. v the Bolivarian Republic of Venezuela 

(ICSID Case No. ARB/12/20) SEPARATE OPINION, paragraph 41.	



 

 

dispute resolution provisions contained therein constitute the necessary consent to 

compel Respondent to ICSID arbitration.  

 

iii.	Other	international	treaties	also	contain	provisions	for	a	transition	period	in	which	

the	terms	remain	effective.		

41. Claimants therefore submit that Respondent continues to be bound by the ICSID 

Convention during the six-month transition period post-denunciation, and such a 

period is not uncommon or unreasonable. Such arrangements are frequently used in 

other international treaties37. Article 70 of the VCLT allows parties to a treaty to 

stipulate that a terminating or denunciating party be immediately released from 

performing further treaty obligations, provided that the same does not contain any 

provisions to the contrary or the Contracting States have not agreed otherwise. 

Consequently, on the facts of this case, the six-month transition period stipulated 

under the ICSID Convention is consistent with international practice.   

42. The ICJ has upheld the effect of these provisions in Nicaragua38. Specifically, it found 

that a Contracting State remains bound to a treaty’s terms during a post-denunciation 

transition period, until the end of the same.  

43. In view of the foregoing, Claimant submits that Article 71 of the ICSID Convention 

permits a qualifying investor to commenced ICSID arbitration proceedings during the 

six-month period post-denunciation.  

 

                                                
37 Vienna Convention, Article 70	
38 Territorial and Maritime Dispute (Nicaragua v. Colombia), Preliminary Objections, Judgment, I.C.J. Reports 

2007, p. 832 para 46	



 

 

B.	Consent	can	be	perfected	through	investments,	and	that	perfected	consent	cannot	be	

unilaterally	withdrawn	by	Respondent.		

	

44. Article 25(1) of the convention prevents a party unilaterally revoking the right to 

arbitrate should both parties consent to arbitration (henceforth referred to as ‘perfect 

consent’). 

45. Claimants submit that Respondent had given unconditional consent to investor-state 

arbitration pursuant to Article 9(1) of the BITs. While the claimants, through their 

investments had accepted this offer (hence a mutual agreement exists).  

46. Professor Gaillard argues that consent to jurisdiction can be established through a BIT 

and does not need to be perfected between the state and the investor directly39. 

Gaillard employs the contractual offer-and-acceptance model to suggest that an 

arbitration clause in a BIT amounts to a complete offer and acceptance if investments 

have been made under the treaty40. In this regard, he equates a treaty to a common law 

‘firm offer’, which becomes irrevocable as soon as it becomes effective41.  

47. In line with Galliard’s reasoning, the claimants submit tribunal ought to reinforce the 

claimant’s rights under the supposed contract. Under the rules of contract law, a valid 

contract between the state and the investor existed once investments were made. The 

tribunal should protect the rights of the investors while enforcing the obligations that 

the respondent had willingly adopted upon ratifying the convention. 

                                                
39 Emmanuel Gaillard, The Denunciation of the ICSID Convention, N.Y. L. J., 26 June 2007, at p. 8	
40 Thomas Wälde, Investment Arbitration under the Energy Charter Treaty- From Dispute Settlement to 

Treaty Implementation, 12(4) ARB. INT’L 429, 450 n. 81 (1996).	
41 Michael D. Nolan, Frédéric G. Sourgens, A Preliminary Comment – The Interplay Between State Consent 

to ICSID Arbitration and Denunciation of the ICSID Convention: The (Possible) Venezuela Case Study	



 

 

48. Furthermore, Article 25(1) ought to be interpreted with Article 72 in order to 

determine jurisdiction which also supports Galliard’s conclusions. This is because the 

text only requires for “…consent to the jurisdiction of the Centre given by one of them…”.Therefore, 

pursuant to Article 72 ICSID Convention, such rights and obligations, including submitting to 

dispute settlement with a national of the other Contracting Party under ICSID upon their 

submission of a Request for Arbitration, would not be affected by Respondent’s notice to 

renounce the ICSID Convention. 

 	



 

 

(C) This Tribunal has the jurisdiction to hear Multiparty claims 

 

49. Respondent claims that the Tribunal does not have jurisdiction over the arbitration. 

They contend that Claimants cannot pursue it on a multi-party basis as Respondent 

never agreed to multi-party arbitration, there is insufficient legal and factual grounds to 

hear the claims in a single arbitration, and Claimants base their case on two distinct 

treaties (the Tyrea-Novanda and Tyrea-Kitoa BITs). 

 

50. Claimants submit that there is no requirement for secondary consent to a multiparty 

arbitration claim. The claims are sufficiently related to be heard together in a single 

arbitration. In a multi-party arbitration, the claimants are not required to base their 

claims on the same BIT. Furthermore, multi-party arbitrations have been allowed in 

the promotion of fair and efficient dispute resolution. 

 

i. There is no requirement for secondary consent to a multi-party arbitration claim. 

 

51. Assuming that the Tribunal has jurisdiction despite Tyrea’s denunciation of the 

Convention, the arbitration can be pursued on a multi-party basis. This is consistent 

with the language and practical application of the Convention. 

 

52. Article 25(1) and 25(2) of the Convention prima facie suggest that arbitration may only 

proceed between the Contracting State and a National of another Contracting State 

(any natural or juridical person). The jurisdiction of the Centre “extend[s] to any legal 

dispute arising directly out of an investment, between a Contracting State…and a 

national of another Contracting State”, which the parties have “consent[ed] in writing 

to submit to the centre”. 

 

ii. The ICSID Convention was drafted with multi-party claims in mind. 

 

53. The travaux of the Convention indicate that such claims were anticipated by the 

drafters42. It was noted that “there might well be more than two [parties to a dispute], 

as other provisions of the draft seemed to admit”, accounting for “the need to provide 
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for the possibility of several parties”43. The “possibility of there being more than two 

parties to a dispute was implicit throughout the draft even though express mention” 

was not made of that fact. Article 25 should thus be interpreted as being capable of 

handling multiple parties on either side. 

 

54. ICSID jurisprudence shows that multiparty claims are supported by the Convention. 

Around 40% of all ICSID cases have involved multiple claimants44. In Alemanni45, Mr J 

Christopher Thomas QC notes that the Convention is capable of supporting multi-

party arbitration46. As long as the Tribunal is presented with a “single dispute”, there is 

no additional requirement for a special consent47. 

 

55. He draws attention to how the Convention had been drafted in sufficient broad 

language to encompass this type of arbitration, as evidenced by the drafters’ 

contemplation of special Regulations and Rules that might be required for multi-party 

ICSID arbitrations48. Multi-party claims should be permissible as it was within the 

gamut of what the drafters had considered. 

 

 A. In practice, Tribunals have consistently ruled that the Convention allows multiparty 

  proceedings under current procedural rules. 

 

56. This position was supported in Alemanni and Abaclat49, where the tribunals held that as 

long as the Respondent state had consented to ICSID arbitration pursuant to a BIT, 

this consent would not be altered merely because multiple Claimants are involved. 

Therefore, if the Tribunal holds that Respondent has consented to ICSID arbitration 

at the time of Claimants’ Request for Arbitration, the Tribunal would have jurisdiction 

over the multi-party claim. 
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57. In Alemanni, the tribunal indicated that in determining whether the respondent state 

has consented to proceedings, the question is whether “on the property interpretation 

of the BIT, has the respondent…given a consent which is wide enough in scope to 

cover proceedings brought50” by the multiple claimants. 

 

58. In their interpretation of Article 25, the Tribunal held that it is perfectly possible for a 

dispute’ to have more than one party on the claimant’s side, as long as the interest 

represented on each side of the dispute has to be in all essential respects identical for 

all of those involved on that side of the dispute51. 

 

59. In Abaclat, the Tribunal opined that it would be “contrary to the purpose of the BIT 

and to the spirit of ICSID to interpret this silence as a “qualified silence” categorically 

prohibiting collective proceedings, just because it was not mentioned in the ICSID 

Convention”52. 

 

60. Multiple claimants are thus permissible under the Convention without the need for 

additional consent.  

 

i. The claims have sufficient connection to be heard in a single arbitration 

 

61. Registration of a multiparty request under the Convention are often refused where the 

claims have no factual connection, or where joint submission is disallowed by the 

relevant instruments demonstrating consent. These are uncommon53, which is 

consistent with Article 36(3) of the Convention, where claims would only be rejected if 

manifestly outside the jurisdiction of the Tribunal. Other reasons for rejection include 

when multiple claims have no factual connection, or where joint submission is barred 

by the relevant instrument(s) of consent. 

 

62. The relevant BITs do not expressly exclude such claims. Article 9 of both BITs seem 

to suggest that only disputes between “one Contracting Party and a national of the 
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other Contracting Party” have been consented to by the Republic of Tyrea. As 

mentioned earlier, these should be interpreted as allowing for multiple claimants. 

 

63. It is more likely that the cases will be heard together rather than separately. Despite a 

party’s objection, a Tribunal is more likely to treat them together where they are more 

related (Noble Energy54). Where an objection was raised, it has been rejected (Noble 

Energy; Ambiente; Flughafen Zürich55).  

 

ii. Test for sufficient connection 

 

64. A primary requirement for approval of multi-party claims is the existence of a 

connection between the separate arbitrations. The closer such connection, the more 

likely the Tribunal would approve of the claim, even over Respondent’s objection 

(Noble Energy; cited again in Chevron v Ecuador56). 

 

65. In Noble Energy, the following connecting factors are considered relevant when 

deciding whether to allow a multiparty claim57:  

 

(A) A single dispute exists 

(B) The investment is the same or made jointly by the claimants 

(C) The underlying facts or the overall economic transaction are the same 

(D) The investors or the claims are affiliated 

(E) The challenged measures are the same 

(F) The same respondents are named 

(G) The remedies sought are aligned58 

 

The connection between the claims is sufficiently strong 
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66. It is submitted that such a connection is sufficiently strong, as criteria (A), (C), (E), (F), 

and (G) are fulfilled and that criterion (B) is not necessary to be considered by the 

Tribunal to support a multi-party claim, similar to Funnekoter v Zimbabwe59. 

 

67. Criterion A is fulfilled as all three Claimants’ claims all arise from the same offending 

action by Respondent (fulfilling criterion (A)) – the blocking of Claimants’ websites for 

non-compliance with new legal requirements imposed upon social networks60. 

 

68. Criterion (C) is fulfilled because the claims arise from the same factual matrix. This is 

due to Claimants’ common backgrounds from running similar businesses (i.e. they are 

both social network providers61) and were affected in similar ways by Respondent’s 

actions leading to this dispute. 

 

69. Criterion (E) is fulfilled as the challenged measures (i.e. the blocking of Claimants’ 

websites), are identical, and the legal arguments made by Claimants would likely be 

identical.  

 

70. Criterion (F) is fulfilled as the respondent in all 3 claims is Tyrea. 

 

71. Furthermore, criterion (G) is fulfilled because even though the final quanta for 

damages may differ, Claimants seek the same type of remedy  – namely, damages – 

which is calculated in the same manner in a single report, from which it is also evident 

that the same type of harm gave rise to Claimants’ respective claims62. Therefore, the 

remedies sought can be argued to be aligned. 

 

72. Criterion (B) is not necessary as past tribunals have held that claimants do not need to 

be related in order to proceed with a multi-party claim, provided that the source of 

their claims is rooted in the same incident. In Funekotter v Zimbabwe, 14 unrelated 

investors successfully brought a multi-party claim against Zimbabwe for the same 
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source of alleged expropriation. Analogously, since– there are sufficient factual 

grounds to justify a multi-party claim against Respondent. 

 

iii. Claimants in a multi-party claim are not required to base their claims on the same BIT. 

 

73. Claimants base their claims on two BITs, the Tyrea-Novanda BIT and Tyrea-Kitoa 

BIT. However as demonstrated, the only requirement is that the claims share a 

common legal and factual background, and none of the objections apply 

aforementioned apply. 

 

74. This is further supported by tribunal jurisprudence, where claimants were able to 

pursue multiparty claims based on different consent instruments and unrelated 

claimants, save for the harm caused by similar measures by the same State. 

 

75. Claimants have been able to pursue multi-party claims based on different consent 

instruments such as different BITs despite Claimants having no corporate relations 

with each other, only related by the harm caused by similar measures (OKO Pankki v 

Estonia63; Churchill Mining v Indonesia64) 

 

76. Sources of consent are thus not limited to the same treaty instrument. In this present 

case, there is no impediment to the Tribunal exercising its jurisdiction to allow the 

multiparty claim. 

 

 iv. Policy considerations: Fair and efficient dispute resolution 

 

77. As held in Noble Energy, another important consideration for allowing multi-party 

claims is the “promotion of fair and efficient dispute resolution”. Since Claimants’ 

cases are highly similar in fact and law, a multi-party claim hearding the cases together 

would avoid inconsistent outcomes, as was the case in the frequently criticised CME v 
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Czech Republic65 and Lauder v Czech Republic66 which due to the respondent’s refusal to 

consolidate were heard separately and resulted in contradictory awards.  

 

78. Respondent may claim that hearing the claims together would reduce confidentiality 

and limit their autonomy. They may also allege of being put at a strategic disadvantage 

by having to agree common rules, strategy, arbitrators, schedules, witnesses, and legal 

argument67. 

 

79. However, the case details have already been made public in the Statement of 

Uncontested Facts. Respondent, in good faith, should also be submitting the same 

information or defence in each case. Hearing the cases together would prevent 

inconsistent decisions as in the CME and Lauder cases above, but also prevent 

procedural inefficiency. In a case like Abaclat with over 60,000 claimants, hearing the 

cases together has reaching consistent outcomes faster. 

 

80. While it may be faster to hear the cases separately in different Tribunals, it is on 

balance consistent with the purpose of the Convention to ensure that there is a balance 

between efficiency and consistency. Allowing the multi-party claim to proveed makes 

sure that  

 

B. Claims are often consolidated and heard together in a single arbitration where they share a 

similar common legal and factual background. 

 

81. Other cases that share common legal and factual backgrounds have also been 

consolidated, either voluntarily or involuntarily. Consolidation differs from multi-party 

claims in timing – consolidation combines two or more pending claims that were 

started independently, whereas multi-party claims are initiated by multiple claimants or 

respondents68.  
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82. It is submitted that there are similarities between the treatment of consolidation and 

multi-party claims. In view of these similarities, tribunal jurisprudence of the former 

should be adopted and applied to the treatment of multi-party claims. 

 

83. While the Convention does not expressly identify mechanisms to address 

consolidation, past awards have developed principles stipulating the connection 

necessary between cases in order for them to be heard together.  

 

84. It is likely that the cases would be consolidated anyway, making it more efficient for 

them to be heard together from the start. Even where cases have relied on different 

investment instruments of consent, they have been consolidated under the Convention 

(Aloca, Kaiser and Reynolds Metals v. Jamaica; Salini and Consortium R.F.C.C. v. Morocco; 

Sempra and Camuzzi v. Argentina). It has also been ordered in cases under different rules. 

 

 

 

 	



 

 

Merits.  

 

(D) Respondent has indirectly expropriated Claimants’ investments under 

Article 6 of the BITs and breached the FET Clause under Article 3(1) BITs 

 

85. Claimants’ websites and promotional contracts fulfil the definition of “investment” 

under both Article 1 of the Tyrea-Novanda and Tyrea-Kitoa bilateral investment 

treaties (BITs), and Article 25(1) of the ICSID Convention. Determining the meaning 

of “investment” requires treaty interpretation in accordance with customary rules of 

interpretation, subsequently codified in the Vienna Convention on the Law of the 

Treaties (VCLT).69 Article 31 states that treaties must be interpreted “in good faith in 

accordance with the ordinary meaning to be given to the terms of the treaty.”70  

 

86. Regarding Article 1(1)(a) of the BITs, it is clear that the paid memberships and 

promotional contracts were contractual rights falling within the ambit of “other 

rights… in respect of every kind of asset.”71 The asset in question is the website, and 

the contractual rights deriving from it are thus protected from expropriation. Thus, 

Claimants’ websites and promotional contracts are “investments” capable of being 

expropriated pursuant to Article 1 of the BITs. 

 

87. Regarding their protection under Article 25 of the ICSID Convention, the rules of 

treaty interpretation under Article 31 hold that a treaty’s preamble forms part of the 

necessary context to the Convention’s interpretation. This is best reflected in the 

Salini72 test, which expressly endorses the Convention’s preamble in its four 

requirements for what constitutes an “investment” under Article 25(1). As a result, it is 

the test that should be considered by the Tribunal when considering whether 

Claimants’ contractual rights constitute “investments” under the Convention. 

 

                                                
69 Vienna Convention on the Law of Treaties art. 31, May 23, 1969, 1155 U.N.T.S. 331 	
70 Idem	
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88. The Salini test requires (1) a contribution of money or assets; (2) a certain duration 

over which the project was to be implemented; (3) an element of risk; and (4) a 

contribution to the host state's economy.73 Claimants’ websites and promotional 

contracts therein fulfil this test: there was a clear contribution of money and assets in 

the form of new local offices and technology experts;74 Claimants were present in the 

Republic of Tyrea for several years; an element of risk was involved in entering a 

recently stabilised country;75 and as Claimants contributed to the host State’s economy 

by payment of millions of dollars in taxes,76 there is a clear contribution to the host 

State’s economy. Consequently, Claimants’ contractual rights are protected under 

Article 25(1) of the Convention, and are thus susceptible to expropriation. 

 

89. Alternatively, the Tribunal could rely on the Quiborax77 test interpret Article 25(1) of 

the Convention. Building upon jurisprudence post-Salini, the Quiborax test differs by 

dispensing with the fourth requirement of ‘contribution’ to the host State’s economy, 

which, together with the host State’s development, might better be regarded “a 

consequence and not as a condition of the investment.”78 Although the Tribunal 

should follow Salini rather than Quiborax, as the latter contravenes the methodology 

laid down by Article 31 of the VCLT by disregarding the Convention’s Preamble, it is 

submitted that Claimants’ websites and promotional contracts satisfy the Conventions’ 

definition of “investment” irrespective of the test adopted.  

 

90. Furthermore, Respondent’s administrative decision to first limit the development 

period for the algorithms, and subsequently ban Claimants’ websites from operating in 

their territory, amounts to an unlawful indirect expropriation of the Claimants’ 

investments under Article 6(1) BITs.79 It is submitted that the subjects of the 
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expropriation were Claimants’ contracts sources of revenue, which took the form of 

advertisement contracts and paid subscriptions on their websites.80 Contrary to 

Respondent’s submissions,81 the fact that the rights in question are contractual does 

not hinder their susceptibility to unlawful expropriation, as is shown by ample previous 

jurisprudence.82 

 

91. The test for what amounts to unlawful indirect expropriation under both Article 6(1) 

of the BITs and recent jurisprudence is three-pronged: (a) the host State’s actions must 

substantially deprive the investor of the possibility of using the investment in a 

meaningful way83; (b) the State’s actions were discriminatory or contrary to previous 

undertakings; (c) the host State must both not have acted in the public interest and 

under due process of law; and (d) the host State provides just compensation for any 

expropriated investment. 

 

I. Respondent’s actions have substantially deprived Claimants of the possibility of enjoying 

their investment 

 

92. The test for expropriation of an investment is that the host State must have acted in a 

way so as to substantially deprive the investor of the possibility of enjoying or 

benefiting from their investment. This can be found in several international 

instruments, such as the 1961 Harvard Draft Convention on the International 

Responsibility of States for Injuries to Aliens84 and the 1967 OECD Draft Convention 

on the Protection of Foreign Property.85 Under Article 31(1) of the VCLT, “enjoyment 

[of foreign property” must be interpreted in accordance with its ordinary meaning.  
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contractual rights; Crystallex International Corp v Bolivarian Republic of Venezuela, ICSID Case No. 
ARB(AF)/11/2, Award (April 4, 2016) 	

 
84 Article 10(5) holds that an unlawful expropriation occurred where there was “unreasonable interference 

with the use, enjoyment or disposal of [foreign] property”	
85 Article 3 acknowledges a State’s obligation to “respect and protect the property of aliens”. It is clarified by 

subsequent notes, particularly 4(b), which states that a State cannot act so “as to deprive ultimately the 

alien of the enjoyment of value of his property.”	



 

 

 

93. In this case, Claimants’ investment – the websites’ presence in the Tyrean market, the 

advertisement contracts, and premium memberships – was best utilised by its 

continuous operation in Tyrea. This is evidenced by their motivations for entering the 

market in the first place: after passing the Media Law in September 2013, Claimants 

regarded Tyrea as a “key target market”86 to enter, anticipating further expansion in the 

region.87  

 

94. Additionally, Respondent must have understood at least the basics of how Claimants 

derived revenue from their investments in its market, as demonstrated by its reference 

to Claimants’ “ad-based revenue model” in its Criticism of the Discounted Cash Flow 

Approach proposed by Claimants’ expert.88  

 

95. It is further submitted that it was Respondent’s actions that caused this deprivation. 

The test for causation, as articulated by Professor Michael Moore, is two-pronged: 

firstly, the Claimant would not have sustained the injury “but for” Respondent’s 

actions; secondly, the Respondent’s actions must be the proximate or legal cause of the 

alleged injury.89  

 

96. Respondent’s administrative decisions to shorten the deadline for the development of 

the algorithm, and banning the websites90 meet both tests, and thus caused the 

deprivation of enjoyment of Claimants’ property. But for the Respondent’s decision to 

shorten the deadline, Claimants would have developed a compliant algorithm,91 and 

subsequently would not have had their assets neutralised. Additionally, the 

Respondent’s decision to shorten the deadline, and subsequently target Claimants’ 

assets, was clearly a proximate cause for the deprivation of Claimants’ enjoyments of 

said assets. 

 

                                                
86 Statement of Uncontested Facts, para 6 (pg 49)	
87 Procedural Order 2, para 2 (pg 61)	
88 Exhibit R4, Line 1033, pg 33	
89 Michael S Moore, Causation and Responsibility 83 (2009)	
90 Decrees of 28 Feb, 1 Mar, 2 Mar	
91 Exhibit C6, para 7… “the existing deadline was barely sufficient”	



 

 

97. In any event, it is clear that Respondent executed two administrative decisions (i.e. 

shortening the deadline for the development of the algorithm, and banning the 

websites)92 led to the substantial deprivation of Claimants’ generation of revenue from 

their advertisement contracts. As a result, Claimants cannot use their investment in the 

Tyrean market in any economically viable way. The first prong of the test is clearly 

fulfilled. 

 

II. Respondent’s actions were discriminatory and contrary to previous undertakings 

 

98. Article 6(2) of the BITs requires, for lawful expropriation, that the host State not act in 

a discriminatory manner or in a manner contrary to previous undertakings. It is 

submitted that Respondent has however acted in a discriminatory manner that is 

prejudicial to Claimants’ investments and, alternative, contrary to prior undertakings 

given to Claimants.  

 

99. Recent jurisprudence93 proposes a three-pronged test to determine whether an action is 

discriminatory: if (i) similar cases are (ii) treated differently (iii) and without 

reasonable justification. This is to be determined objectively, at the time of the State’s 

action.94 It is submitted that the Tyrean government’s decisions to both limit the 

development period, and subsequently ban only Claimants’ websites satisfy this three-

pronged test.  

 

100. Alternatively, Respondent has acted (iv) in a manner contrary to prior 

undertakings by reneging on general and specific promises to Claimants regarding the 

openness of its web market and the length of the algorithm development period.  

 

i. Claimants’ websites were similar to domestic social networks 

 

                                                
92 Decrees of 28 Feb, 1 Mar, 2 Mar	
93 Saluka v Czech Republic, Partial Award of 17 March 2006, para 313; Joseph C. Lemire v. Ukraine, ICSID Case 

No. ARB/06/18 (“Lemire v. Ukraine”), Decision on Jurisdiction and Liability of 21 January 2010, para 
261 	

94 ADC v Hungary, para 507	



 

 

101. It is submitted that Claimants’ websites (FriendsLook, Whistler, and SpeakUp) 

are substantially similar to domestic social media websites (Truthseeker and Wink) in 

both form and function.  

 

102. Functionally speaking, it is clear that both Claimants’ foreign websites, and the 

domestic websites Truthseeker and Wink, operate in similar ways by facilitating the 

spread of information and exchange of ideas within communities via public “posts,”95 

“whistles,”96 and “blogs.”97  

 

103. These social media websites were also comparable in form, as they spread 

information in similar ways. Truthseeker, a platform created by the Tyrean government 

in 2014, allowed for members to share “new posts accompanied with a short 

expression of opinion”98 – a format similar to that of Friendslook and SpeakUp, where 

members respectively post thoughts on their individual pages or to groups, and create 

blog posts expressing their ideas on a particular issue. Additionally, the domestic 

platform Wink’s use of messages containing URL links to posts99 is similar to 

Whistler’s “whistles” that can feature links to external media and shared or “re-

wistled”.  

 

ii. Claimants’ investments were treated differently from domestic social media 

 

100. Law 0808-L amending the 2013 Media Law clearly required that “Every Social 

Network develop and implement an effective algorithm.”100 It did not explicitly nor 

implicitly target foreign or domestic websites. Additionally, Article 51(5) of the 

Amendment carries a penal sentence to “any Social Network failing to comply”.101 

 

                                                
95 Uncontested Statement of Facts, para 7	
96 Ibid. para 8	
97 Ibid. para 9	
98 Ibid. para 13	
99 Idem.	
100 Claimant’s Exhibit C2, Article 51(1) Social Network Filtering and Control. Emphasis added.	
101 Ibid, Article 51(5). Emphasis added.	



 

 

101. Consequently, it is objectively clear that this Amendment would be enforced 

regardless of the social network’s nationality, and a penal sentence was only 

contingent upon the network’s non-compliance with the Amendment.  

 

102. Although no social network could implement a fully functional algorithm by the end 

of the shortened development period, only foreign social networks were banned 

indefinitely.102 The reasons for this ban was “failure of the algorithm and violent 

incidents.”103 However, the domestic social networks Wink and Truthseeker were not 

banned, despite being used by the same radicalists inciting these violent incidents in 

the absence of Claimants’ websites.104  

 

103. Therefore, Claimants’ foreign investments were objectively treated differently from 

similar domestic social networks in the same situation.  

 

iii. There is no reasonable justification for this discrimination 

 

104. Firstly, the Tyrean Communications Agency (TCA)’s reasons for banning Claimants’ 

websites may be. Although the TCA officially cited failure to comply with the 

algorithm as required by Article 51(1) of Law 0808-L, journalist Margaret Hera’s 2018 

investigative report revealed that it was decided during secret government meetings a 

ban would be more effective than allowing Claimants to implement the algorithm. 

Consequently, the TCA’s official justifications for banning the websites cannot be 

seen as reasonable if they can be doubted.   

 

105. Secondly, the TCA’s reasons for not blocking the domestic social networks are not 

reasonable enough to dispel the objective perception that Claimants’ websites were 

targeted on the basis of foreign ownership. In the case of Wink, whose short-text and 

link format is similar to Whistle, the TCA held that the algorithm simply did not 

encompass the anonymous “spam” messages containing links to radicalist posts.  

 

                                                
102 Claimant’s Exhibit C4, pp 11-12	
103 Uncontested Statement of Facts, para 21, pg 52	
104 Ibid. para 22, pg 53	



 

 

106. Not banning Wink for its algorithm’s failure is clearly in contravention of Article 

51(1) of Law 0808-L, herein the algorithms must “[efficiently filter and block] 

Content that is likely to prejudice public order… and to incite animosity towards 

any… [group].” Clearly, the radicalists’ use of Wink’s platform in the absence of 

Claimants’ websites should constitute a failure on the algorithm’s part justifying 

government regulation, as the same situation resulted in the banning of Claimants’ 

websites. 

 

107. Even more significant is the TCA’s silence regarding why Truthseeker was never 

banned or regulated for its non-compliance with Law 0808-L. A government 

creation, it is clear that the government would be unwilling to “terminate its own 

creation,”105 and curtail the operation of its own social network. This clear bias 

towards domestic social networks is not reasonably justified and cannot rebut that 

presumption that the various Decrees banning Claimants’ websites were 

discriminatory on the basis of foreign ownership.  

 

 

108. In conclusion, it is clear that the government discriminated against Claimants’ 

investments on the basis of foreign ownership as similar domestic and foreign 

websites were treated differently with no reasonable justification. The second prong 

of the test for whether Respondent’s actions amounted to an unlawful expropriation 

of Claimants’ contracts has also been fulfilled. 

 

III. Additionally, Respondent vitiated Claimants’ legitimate expectations by acting contrary to 

previous undertakings 

 

109. Claimants legitimately expected a stable and predictable framework of investment 

from the Respondent. This created an obligation on Respondent to provide such a 

framework. By shortening the algorithm development deadline to 45 days, it 

breached that obligation. The test for when legitimate expectations arise is “where a 

Contracting Party’s conduct creates reasonable and justifiable expectations on the part of 

an investor… to act in reliance on said conduct, such that a failure… to honour 

                                                
105 Ibid. para 22, pg 53	



 

 

[them] could cause the investor… to suffer damages.”106 The threshold for these 

expectations e in an investor’s plans is low: an investor must merely “take these 

investments into account” at the time of making the investment.107  

 

110. Arbitral tribunals have long recognised the stability of the host State’s legal and 

business framework as a “basic expectation”.108 The tribunal in Frontier Planning 

observed that “the investor has legitimate expectation in the system's stability to facilitate rational 

planning and decision making”.“An arbitrary reversal of such undertakings” violates such 

expectations.109 All the more important is that the Claimants identified  Respondent 

as a key target market, with a long-term view to invest in, and develop, social media 

in Tyrea.110 In such a case, stability and predictability are paramount.111 

 

111. The Claimants’ legitimate expectations were produced by a range of cumulative 

events. At first, Claimants followed the legal developments in Tyrea, in particular in 

connection to the Media Law.112 Whilst the Tyrean social media market presented an 

attractive investment opportunity in itself 113, the liberalising effect of the Media Law 

was crucial to Claimant’s decision to invest. In particular, it is material that in the 

official statement dated 10 September 2013 following the passing of the Media Law, 

Mr Anderson, speaking on behalf of Tyrean Parliament, referred to to the Claimants 

directly when expressing the purpose of Media Law to attract foreign investors to 

Tyrean social media market.114 

 

112. Respondent will likely contend that this was merely a general legislative statement, 

which carries reduced expectations.115 However, that statement was followed by a 

further, more specific reassurance at the “A New Web in Tyrea”, an international 

                                                
106 Thunderbird v Mexico, para 147 Emphasis added.	
107 Azurix v Argentina, para 318	
108 Dolzer [Rudolph Dolzer, New Foundations of the Law of Expropriation of Alien Property, 75 American 

Journal of International Law 553 (1981)], p.17; LG&E, para. 125; El Paso, para. 227; Tecmed, para. 154.  
109 Frontier Petroleum Services Ltd. v. Czech Republic  para. 285. 
110 Procedural Order No.2, para. 2, pg. 61	
111Dolzer [Rudolf Dolzer, Fair and Equitable Treatment: Today’s Contours, 12 Santa Clara Journal of 

International Law 7 (2014).], p. 160. 
112 USoF, l. 1490-1.  
113 I.e. the absence of large competitors - USoF, l. 1492-3 
114 USoF, l. 1476-9. 
115 Continental Casualty Corp, para. 261. 



 

 

conference in December 2014. Namely, a Tyrean government representative 

addressed an international audience of internet businesses,116 making “absolute[ly] 

[certain]” Tyrea’s commitment to “facilitate the establishment and use of new 

internet possibilities.”117  

 

113. It should be noted that whilst tribunals often indicate that a specific commitment 

needs to be made to a particular investor,118 a specific commitment made in the 

context of a particular industry can also suffice.119 In such a way, the tribunal in 

National Grid, saw the breach of assurances made in the prospectus Argentina used to 

solicit investments in the power sector internationally as key to its holding of breach 

of legitimate expectations.120  

 

114. Similarly, Tyrea used the international conference to intentionally induce the 

particular business sector of internet businesses – a sector Claimants operate in – to 

rely on its new legal framework. The statement, whilst not making the representation 

outright, clearly implies one, as “facilitat[ing] the establishment and use of internet 

possibilities” is hardly possible without stability and predictability.  

 

115. Claimants clearly relied on both the regulatory framework and the representations 

made by Tyrea, as they explored Tyrea as a strategic expansion opportunity “after the 

adoption of the Media Law.”121 Once the Claimants invested in Tyrea on the basis of 

the regulatory framework and the representations made to them (at the time of the 

investment), they formed a legitimate expectation of a stable and predictable 

investment climate.122 

 

D. Respondent’s actions were not in the public interest and under due process of law 

 
                                                

116 Respondent might contest this factual assertion, as USoF reads “representatives of social media 
platforms, internet service providers representatives, online brands and other businesses”. Given the 
facts are silent on whether the other businesses present also heavily relied on a free and stable internet, 
the principle of expressio unius exclusio alterius should point the Tribunal in that direction. 

117 USoF, l. 1488-9. 
118 Total para. 118-120; Thunderbird, para. 147.  
119 McLahlan/Shore/Weniger, 7.189; BG Group, para. 305. 
120 National Grid, para .179. 
121 Ibid. para 6	
122 Bayindir, para. 190-191; BG, para. 297-298; LG&E, para. 130; Saluka, para. 301.  



 

 

116. Article 6(a) of the BITs allows for lawful expropriation where the host State acted 

both in the public interest, and under due process of law. Tribunal jurisprudence also 

requires the host State to act proportionally to the public interest at stake.123  

 

117. It is submitted that although Respondent’s aim of minimising civil strife falls within 

the ambit of “public interest,” (i) the ban was a disproportionate response; and (ii) in 

any event, Respondent did not act under due process of law (ii). Respondent 

therefore cannot use Article 6(a) to defend against its unlawful expropriation of 

Claimants’ investments. 

 

i. Respondent acted within the public interest but acted disproportionately 

 

118. The term “public interest” outlines a host State’s right to regulate regarding matters 

relating to the protection of health, security or morality.124 The recent rise in public 

violence is a clear threat to domestic security as riots have resulted in “hundreds of 

casualties.”125 In fact, the initial decision to implement a filtering algorithm was 

“generally regarded as fair and justifiable”126 in view of rapidly spreading violence. 

 

119. It is clear that Respondent was concerned with increasing levels of violence when it 

shortened the deadline,127 and eventually banned128 the websites. However, its 

decision to indefinitely ban the websites does not meet the test of proportionality. 

Proportionality in international law has considered by the European Court of Justice 

                                                
123 Técnicas Medioambientales Tecmed SA v United Mexican States, ICSID Case No.Arb(AF)/00/2, Award, 29 May 
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of Poland, UNCITRAL, Award, 14 February 2012, [569]; Total SA v Argentine Republic, ICSID Case 

No.Arb/04/1, Decision on Liability, 27 December 2010, fn 232; El Paso Energy International Company v 

Argentine Republic, ICSID Case No.Arb/03/15, Award, 31 October 2011, [241].	
124 Louis B Sohn and RR Baxter, ‘Responsibility of States for Injuries to the Economic Interests of Aliens’ 

(1961) 55 American Journal of International Law 545; John H Herz, ‘Expropriation of Foreign 

Property’ (1941) 35 American Journal of International Law 243, 251–252.	
125 Uncontested Statement of Facts, para 14, pg 51	
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and European Court of Human Rights, which repeatedly found that administrative 

measures must not be any more drastic than necessary for achieving the desired end. 

This same test has also been applied to foreign investment disputes,129 most notable 

in the Tecmed case. 

 

120. In Tecmed, in deciding whether a host State municipality acted proportionally when it 

refused to grant the investor’s controversial licence amid civil protests, the tribunal 

held that it should consider “whether such actions or measures are proportional to 

the public interest presumably protected thereby and to the protection legally granted 

to investments.”130 Notably, it considering Strasbourg and Luxembourg jurisprudence 

on the matter, and held that the question of proportionality applied to the State not 

only in its capacity as legislator, but also as administrator.131 The question of whether 

Respondent’s administrative decrees were disproportionate (i.e. more than necessary 

to address civil strife) is precisely the question here. 

  

121. It is submitted that an indefinite ban, with no possibility of domestic appeal or 

recourse,132 is a clearly excessive response to a faulty algorithm. In similar cases where 

foreign social networks have been used by domestic groups to incite ethnic violence, 

there was no indefinite ban.133 Rather, in 2017, when Facebook faced a similar 

situation in Myanmar, it issued an Independent Human Rights Impact Assessment 

Report,134 and hired up to 100 native speakers as content moderators.135  

 

                                                
129 Occidental Petroleum Corporation and Occidental Exploration and Production Company v The Republic of Ecuador, 

ICSID Case No. ARB/06/11	
130 Tecmed S.A. v. The United Mexican States, ICSID Case No. ARB (AF)/00/2 (29 May 2003) at para 122	
131 Idem.	
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about to be taken against it… the legal procedure must be of a nature to grant an affected investor a 

reasonable chance within a reasonable time to claim its legitimate rights and have its claims heard”	
133 https://www.theguardian.com/technology/2019/feb/07/facebook-myanmar-genocide-violence-hate-

speech	
134 https://newsroom.fb.com/news/2018/11/myanmar-hria/	
135 https://techcrunch.com/2018/11/06/facebook-still-isnt-taking-myanmar-seriously/	



 

 

122. Consequently, it cannot be reasonably found that an indefinite ban is the least 

restrictive means of fulfilling the public interest at stake. As a result, Respondent 

cannot justifiably use Article 6(a) relating to public interest as a defence for its 

unlawful expropriation of Claimants’ investments. 

 

ii. Due process 

123. The fact that that Respondent also did not provide reasonable advance notice also 

breached the due process of law. Whilst due process can be breached in multiple 

ways, the tribunal in ADC noted reasonable advance notice to be one of the “basic 

legal mechanisms” that should be “readily available and accessible” to the investor.136 Indeed,  

failure by Romania to notify an investor in a timely manner that an investment 

incentives regime was to be withdrawn, led the tribunal in Micula to find a violation of 

due process.137 

 

124. The factual circumstances in Micula mirror those in the present case. Claimants 

required 45 days to develop the algorithm and 15 days to test it.138 Whilst initially 

given 60 days, they were notified by the President’s decree dated 11 February 2018 

that they had 45 days to develop and test the algorithm.139 By that time, the Claimants 

were already 30 days into the development and found out that they now had 15 days 

to both test and finish developing the algorithm, whilst they would need 15 more 

days to just to finish it. A deadline change that late into the development process 

fundamentally violates the requirement of advanced reasonable notice, as the 

Claimants already spent half the time they were originally given working under the 

assumption that they had 60 days. This violation of due process is even more 

grevious given the fact that Tyrea (or more accurately Mr Woolant) was aware of the 

time pressure imposed originally by the 60 days deadline 140 

 

 V. Fair and Equitable Treatment 

 

                                                
136 ADC, para. 435 
137 Micula, para. 469. 
138 USoF, l. 1579-1583. 
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125. Article 3 (1) of the BITs includes an obligation that the Contracting States provide 

investors fair and equitable treatment (FET) . Whilst FET has a “catch-all” character, 

its elements include legitimate expectations141, due process142, and non-

discrimination143. Respondent violated all three of these heads. 

 

126. Claimant submits that the standard to which the Contracting States agreed is an 

autonomous one, which should not be presumptively equated with the international 

minimum standard under customary international law.144 If it was the intention of 

Tyrea and Novanda, or Tyrea and Kitoa, to make the standard in the Article 3 (1) 

equal to the international minimum standard, they would have done so explicitly145
 
as 

parties under other BITs have done.146 

 

 

127. Therefore, the test to be applied to the violation of FET is that of inappropriateness, 

to be reached by the tribunals using a case-by-case approach.147
 
Finally, it is suggested 

that in any event, the distinction between the autonomous and minimum standard, 

when applied to the facts, “may well be more apparent than real”.148 

 

128. The analysis as to the breach legitimate expectations149, due process150 and 

discrimination151 above equally applies to FET. 
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(E) Quantum Claim 

 

129. It is submitted on behalf of the Claimants that their investment into the region of 

Tyrea was expropriated (or has breached their obligations under the BIT) and 

therefore deserves just compensation under international law. It is therefore the 

position of the Claimants that they deserve compensation in the amount of 

69,080,875 (FriendsLook), 26,175,460 (Whistler Inc) and 26,792,600 (Speak Up).152 

As has been mentioned in the previous section, Article 6 of the BIT governs the 

conditions for lawful expropriation.153 The conditions stated in that article have not 

been met, and it is therefore the opinion of the Claimants that the matter before this 

tribunal concerns that of unlawful expropriation. 

 

A. Standard of Compensation 

  

135. Claimant begins by acknowledging the differing standards in compensation in regards 

to lawful and unlawful expropriation. While most BIT’s govern compensation given 

to claimants under lawful expropriation, rarely does a BIT determine compensation 

under an unlawful expropriation claim154.  In ADC v Hungary155, the tribunal noted 

that there is a general authority that a BIT can act as a lex specialis, which would 

prevail over that of customary international law. In the present case, the BIT does not 

provide a lex specialis in the event of a lawful expropriation, and therefore it could 

not seek to provide a determination in case of an unlawful expropriation.  

 

137. Support for this position can also be found in the case of Aguas v Argentina156 which 

considered that, generally, a BIT that does provide a determination of compensation in 

cases of a lawful expropriation does not purport to establish a lex specialis in cases of 

                                                
152  570-575	
153 1740-1755	
154 Treaty between the United States of America and the Argentine Republic Concerning the Reciprocal 

Encouragement and Protection of Investment, Art IV (1) Nov. 14 1991	
155 ADC Affiliate Limited and ADC & ADMC Management limited v Republic of Hungary, ICSID Case No. 

ARB/03/16, Award Para 483; Cited with approval by Burlington Resources Inc. Republic of Ecuador, 
ICISID Case No. ARB/08/05, Decision on Reconsideration ad Award, Feb 7 2017.	

156 Compania de Aguas del Aconquija v Argentina, ICSIC Case No. ARB/97/3, Final Award, Para 8.2.3	



 

 

an unlawful expropriation. This position is also supported in Gemplus v Mexico157 

where the tribunal explicitly stated- 

 

“The BIT does not contain any lex specialis rules that govern the issue of the 

standard for assessing damages in the case of an unlawful expropriation, the 

Tribunal is required to apply the default standard contained in Customary 

international law in the present case”158 

 

It is the submission of the Claimants that in the case before the Tribunal, the BIT lacks 

any mention of compensation in any case, and therefore the case should be determined 

in accordance to the standard provided by customary international law. 

 

138. As a result, the Claimants compensation must be made under the principle held in the 

Chorzow factory case159. The decision in Chorzow is one that requires the 

Respondent to restore the status quo of the Claimants investment by correcting the 

wrong created by their actions. 

 

“The essential principle contained in the actual notion of an illegal act… is that 

reparation must, as far as possible, wipe out all the consequences of the illegal act 

and re-establish the situation which would, in all probability, have existed if that act 

had not been committed”.160 

 

139. While the Tribunal in the case of Chorzow utilises the word “reparation”, in the 

general meaning of the word. Lusitania161, it was held that a fundamental concept of 

damages is the reparation for the loss suffered, and as such the remedy should 

commensurate with the loss so that the injured party should be made whole.  

 

                                                
157 Gemplus, S.A., SPL, S.A & Gemplus Industrial, S.A de C.V v United Mexican States, Nafta Case No. ARB 

(AF)/04/3, Award, Jun. 16 2010	
158 Ibid Para 483	
159 Case Concerning the Factory at Chorzow, Permanent Court of International Justice, Series A, No 17, 
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161 Opinion in the Lusitania Cases, Reports of International Arbitral Awards, Volume VII, Nov. 1 1923, P. 
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140.  Article 36 of the ILC deals directly with compensation. In a case where the damage 

would not be made good by restitution, compensation should cover any financially 

assessable damage including loss of profits. The expropriated goods are the 

advertisement contracts, which would produce incoming cashflow. As such, it is only a 

payment of “compensation” that would provide adequate “reparation” to the wrong 

committed by the respondents. 

 

 

141. Respondent might seek to convince the Tribunal that customary international law 

standards would demand Fair Market Value (FMV) at the date of expropriation.162 

This would not be an accurate representation of the state of customary international 

law as the principle in Chorzow, would allow for a more flexible approach to damages 

as is embodied in Article 31(2). An acceptable definition of FMV would be –  

 

“The price, expressed in terms of cash equivalents, at which property would change 

hands between a hypothetical willing and able buyer and hypothetical willing and 

able seller, acting at arm’s length in an open and unrestricted market, when 

neither is under compulsion to buy or sell and when both have reasonable 

knowledge of the relevant facts…”163 

 

142. Similar definitions have been supported in cases such as Starrett Housing v Iran164. 

The generosity of the customary law standard, in application of the FMV standard in 

unlawful expropriation, has been accepted by Tribunals historically. In Aguas v 

Argentina165, where it was held that the customary law standard “permits a higher rate 

of recovery”.166 Part of the generosity of the International standard concerns the date 

of valuation for the expropriated subject matter. In cases of Lawful expropriation, the 

date of valuation would be considered the date of the expropriation. This is as if it was 

legal for the state to take the asset, the only compensable harm the investor could have 
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suffered is the deprivation of that relative value of that investment. It has been a trend, 

that tribunals take a more flexible approach to the subject of the valuation date. 

 

143. In the case of Yukos v Russia167, the tribunal applied the customary international law 

standard when considering damages for unlawful expropriation. The tribunal held that 

the absence of a standard for unlawful compensation suggested that the value of the 

expropriated subject-matter did not have to be taken at the date of the expropriation. 

Instead, the Tribunal gave the option to shift the valuation date to that of the date of 

the award.168 The decision in Yukos, is supported in instances such as ADC v 

Hungry169 and Siemens v Argentina170 –  

 

 

“…the Chorzow factory standard requires that the date of valuation should be the 

date of the Award and no the date of expropriation… this is what is necessary to 

put the Claimants in the same position as if the expropriation had not been 

committed…damages are ‘not necessarily limited to the value of the undertaking 

at the moment of dispossession’…”171  

 

144. The justification for such a change in the valuation date can be found in the case of 

Quiborax v Bolivia172, which noted that damages stand in lieu of the restitution which 

would have taken place. As such, in cases of illegal expropriation, following the 

principle of “full reparation”, it is the actual harm that is done that must be repaired 

rather than the value of the asset when taken. Therefore, in situations whereby an asset 

would have greatly appreciated post taking, the actual damage could only be repaired if 

the valuation date was moved to the award. It is submitted that this is a similar 

consideration in the instant case. The Advertising contracts would have had no value at 

the time of the expropriation, but would have been crucial to future profits and income 

which is analogous to an appreciation in value. 

                                                
167 Yukos Universal Ltd (Isle of Man) v Russian Federation, PCA Case No. AA227, Final Award, 18 July 2014.	
168 Ibid Para 1765, 1826-1827.	
169 ADC v Hungary 	
170 Siemens v Argentina, ICSID Case No. ARB/02/8, Para 352	
171 ADC v Hungary Para 499	
172 Quiborax S.A & Non-Metallic Minerals S.A v Plurinational State of Bolivia, ICSID Case No. ARB/06/2, 

Award, Para 377, Sept. 16 2015. See also, Conoco Phillips et al v Bolivarian Republic of Venezuela, 
ICSID Case No. ARB/0730, Decision on Jurisdiction and the Merits, Para 337-343, Sept. 3, 2013.	



 

 

 

145. It is also Submitted by the Claimants, that a resulting difference between unlawful and 

lawful expropriation is the potential for indirect and consequential damages. This is 

directly covered in the ILC Article 36, which states that damages may include 

incidental expenses as well as other mitigating other losses that result from the breach. 

The Claimants were to use the territory of Tyrea, as a base of operations for expansion 

into the neighbouring territories. As a consequence of the actions of the Respondent, 

this is no longer a viable option. As such, it is the duty of the respondent according the 

Customary International Law to provide compensation.  

146. The principle of “full reparation” would also require the payment of interest. Article 38 

of the ILC confirms that the inclusion of interest into the compensation award is a key 

component that is in line with the principle of “full reparation”. Support for this can 

be found in the case of Saint-Gobain v Venezuela173, in which the investor was 

awarded a post award interest. 

 

B. Methodology for Valuation  

 

147. It is submitted by the Claimants that the correct methodology for the valuation of the 

compensation owed by the Respondent to the Claimants, due to the ability to gauge 

future profits, is that of the Discount Cash Flow method (DCF)174. This is a common 

tool for calculating damages for future profitability.175  This is as, such a method allows 

for the accounting of anticipated future revenues and expenses taking into account 

risks that would affect those future revenues. The DCF method is also widely 

endorsed, such as by the World Bank guidelines.176 

 

                                                
173 Saint-Gobain Performance & Plastics Group v Bolivarian Republic of Venezuela, ICSID Case No. ARB/12/13, 

Decision on Liability and the principles of Quantum, Para 604-14 & 884, Dec. 30 2016.	
174   
Where N=Life of the asset 
= Cashflow in Period t 
R= Discount rate reflecting the riskiness of the estimated cashflows 
As per “Investment Valuation Tools and techniques for determining the value of any asset”, Aswath 

Damodaran, 1996, Published by John Wiley & Sons, Inc. p.10	
175 Chapter 8, Kai F. Shumacher & Henner Klonne, Discount Cash Flow Method, Section 2	
176 World Bank, Legal Framework for the Treatment of Foreign Direct Investment Vol 2, Report to the 

development committee and Guidelines on the treatment of Foreign Direct Investment (1992) 31 I.L.M. 
1363	



 

 

148. It is recognised by the Claimants that there is some dispute as to the usage of the DCF 

method, especially in cases where the businesses in question are not a “going concern”. 

A “going Concern” can be defined as a business that is operating and is producing a 

profit.177 In Metalclad v Mexico178, the tribunal recognised that- 

 

“…the fair market value of a going concern which has a history of profitable operation may be based on 

an estimate of future profits subject to a discount cash flow analysis”179 

 

149. The hesitation in the utilisation of the DCF methodology lies in cases where there is 

not an establish record of profitability, or where the future cashflow is significantly 

speculative that the Tribunal has to reject its application. In the instant case, Claimants 

businesses have been in operation for more than 2 years and have shown some history 

of profitability.180 

 

150. It is the main thrust of the argument of the Respondent’s expert Professor DiMarco, 

that the DCF methodology in the instant case would lead to too speculative a result.181 

This is rejected by the Claimants, who believe that the thorough calculations of Mr 

Alonzo. The Respondent has also not seen it fit to provide an alternative valuation as is 

the usual case in disputes of this nature.182 

 

151. It is the position of the Claimants that even in the case of a lack of “going concern”, 

this does not mean that a DCF methodology is an incorrect valuation method. It is 

almost certainly correct that a business would have to be profitable for the application 

of a DCF analysis, but this does not mean that it is a precondition, from a financial 

viewpoint, that it must be profitable in its early years. It is often the case that new 

ventures will lack profitability, even though this is not the case for the claimants. While, 

newer ventures will present more estimation challenges183, as the Tribunal in Rumeli 

                                                
177 Oxford English Dictionary	
178 Metalclad Corporation v The United Mexican States, ICSID Case No. ARB (AF)/97/1, Award, Aug. 30 200.	
179 Ibid Para 116	
180 535	
181 1020-1035	
182 Tecnicas Medioambientales Tecmed, S.A. v The United Mexican States, Award, 29 May 2003, Para 186-7	
183 Aswath Damodaran, Valuing Young, Start-up and Growth Companies: Estimation Issues and Valuation 

Challenges 7 May 2009, http://poeple.stern.nyu.edu/adamodar/pdfiles/papers/younggrowth.pdf	



 

 

Telekom v Khazakhstan184 indicated, not only that a “going concern” was not necessary 

for a DCF valuation but also that the “overriding objective… is to establish the market 

value of the investment…[and that] a DCF valuation would likely have formed one of 

the measures which would have informed a discussion between a willing seller and a 

willing buyer…”185. 

 

152. There is support for argument that while compensation must not be significantly 

uncertain, uncertainty itself must not be a bar to compensation itself. In the United 

States Court of Appeals for the Ninth Circuit –  

 

“Evidence to establish [lost] profits must not be uncertain or speculative…. This rule does not apply to 

uncertainty as to the amount of the profits which would have been derived, but to uncertainty or 

speculation as to whether the loss of profits was the result of the [breach] and whether any such profits 

would have been derived at all”.186 

 

153. Moreover, in Ioannis v Republic of Georgia the tribunal stressed that its duty was to 

make the best estimate that it can as to the amount of loss on the basis of the available 

evidence.187 

 

154. It is also noted that there is a risk of undervaluation when deviating from the DCF 

methodology. This is specifically acknowledged in the case of Gold Reserve v 

Venezuela188.  

 

155. It is also worth noting, the factor of equity in choosing the valuation methodology. In 

Khemco189, the Tribunal stressed that the choice of the valuation method must allow 

for the arrival at an equitable award.190  Thus the choice to be made must be done with 

the purpose that should be attained by the valuation method. The equitable purpose 

                                                
184 Republic of Kazakhstan Applicant & Rumeli Telekom A.S & Telsim Mobil Telekomunikasyon Hizmetleri 

A.S., ICSID Case No. Arb/05/16, Award, 29 July 2008.	
185 Ibid Award para 809	
186 Kyocera Corp. v Prudential-Bache Trade Servs., Inc., 299 F.3d 769, 790 (9th Cir. 2002) (Emphasis is Omitted)	
187 Ioannis Karadassopoulos v. Republic of Georgia, ICSID Case No. Arb/05/18, Award, 30 March 2010, para 594	
188 Gold Reserve Inc. v Bolivarian Republic of Venezuela, ICSID Case No. Arb (AF)/09/01, Award, Sept 22 2014, 

para 690. 	
189 Amoco Int’l Finance Corp. V Islamic Republic of Iran, 83 I.L.R. 500 (1987)	
190 Ibid Para 220	



 

 

being that Claimant would be entitled to “full reparation” if a breach of BITs 

Obligation is found. 

 

C. Business valuation 

 

156. It is submitted by Claimant that the Weighted Average Cost of Capital (WACC) rate191 

is a correct representation of the discount rate that should be applied to the DCF 

model.192 This is contested by side Respondent who rely on Professor DiMarco’s 

statements regarding a low WACC rate to discredit the expert of side Claimant.193 In 

particular, the country risk premium was the subject of criticism for the cashflow 

valuation. However, it is the position of Claimant that the discount rate for the 

cashflows of the business were correctly appreciated by Mr Alonzo. 

 

157. It is important to find the “cost of equity” which forms part of the WACC formula. A 

country risk premium is part of the calculation for the “cost of equity”194. A country 

risk premium is best understood as the premium for risk associated with investing in a 

country where the potential outcomes are more varied than those in low risk countries. 

It is important to note that there is no one set of facts that determine a country risk 

premium. Usually, these can be grouped into specific categories such as economic, 

political and structural. It is the opinion of Claimant that the political risk should be 

assessed at the time of the investment made in 2015 rather than that of before the 

expropriating action. 

 

                                                
191  
 
Where = Weighted Average cost of Capital 
 
 
 
 = market value proportion of Equity in funding mix 
 = market value proportion of Debt in funding mix 
market value proportion of Preferred Stock in funding mix 
As per Supra n24 p.62	
192 See Supra n24	
193 1020-1050	
194 Cost of Equity is often done by the Capital Asset Pricing Model  
 
Where  
 
Supra 24 p.47	



 

 

158. It is established that in cases of lawful expropriation that one should include the risk of 

the country risk premium at a point before the date of expropriation. This can be seen 

in the case of Venezuela Holdings v Venezuela195 –  

 

“it is precisely at the time before an expropriation… that the risk of a potential expropriation would 

exist that the hypothetical buyer would take it into account when determining the amount he would be 

willing to pay… confiscation risk remains part of country risk…”196 

 

159. There is therefore a principle that the value of the investment should reflect the general 

business risks that pertain to that investment. The Tribunal is right to be cautious of 

unfairly shoring up investors which should be exposed to the risk, due to the higher 

rewards that are sought from the market.  However, not only is unlawful expropriation 

(usually categorised as force majeure) not covered in business risks, but these risks are 

associated with market perception which can change over time, often not reflecting the 

actual risk that was perceived at the time of the investment. 

 

160. This was the position that was held by the Tribunal in the case of Gold Reserve v 

Venezuela197 where the market perception of the state’s propensity to expropriate was 

not counted in the discount rate –   

 

“[it would not be] appropriate to increase the country risk premium to reflect the markets perception that 

a state might have a propensity to expropriate investments in breach of BIT obligations”. 

 

161. It must be noted that there is some division in regards to whether country risk should 

be included, in particular when considering fair market value. In Tidewater v Venezuela198 

the country risk was held to be inseparable from the “likely cash flow of the business 

going forward”. While this was supported in Saint – Gobain v Venezuela199, the decision 

                                                
195 Venezuela Holdings B.V et al. v Bolivarian Republic of Venezuela, ICSID Case No. Arb/07/27, Award, Oct 9 

2014, 	
196 Ibid p.365	
197 Gold Reserve para 841	
198 Tidewater Inv.Srl & Tidewater Caribe, C.A V Bolivarian Republic of Venezuela, ICSID Case No. Arb/10/5, 

Award, March 13 2015, Para 184	
199 Saint-Gobain  v. Venezuela Para 717-23	



 

 

is heavily criticised and the Claimant is of the opinion that the decision should not be 

followed. This is reflected in the dissenting opinion of Charles Brower200 –  

 

“To reduce the recovery to the injured Claimant by applying a “fair market value” that incorporates the 

very risk of which the claimant purportedly is being relieved by the Tribunal is to deny the Claimant the 

full compensation to which it is entitled… this was recognised in Gold Reserve…which should have 

persuaded my colleagues not to follow the misguided precedent of Tiderwater…Significantly the necessity 

of excluding from the country risk factor the very treaty risk of which a claimant is found to have been a 

victim was underscored already… Phillips Petroleum Company… and ten years later, in 1999 by the 

UNCITRAL Rules Tribunal in Himpurna California Energy…”. 

 

162. There is also the possibility of the tribunal to adopt the position held by the tribunal in 

Flugahafen Zurich201. Where the risk of future expropriation should be excluded from the 

valuation of investments made prior to the adoption of a nationalised policy, which 

only later investors would be aware of. 

 

“[a] government that through the adoption of new political attitudes, adopted after the 

investment was materialised, which increases the country risk, cannot benefit from a 

wrongful attributable to it, that reduces the compensation payable.”202 

 

163. Claimant only entered the Respondents territory in 2015, where the market conditions 

and political perceptions were different to what they were later in 2015. Starting with 

the liberalisation of the internet with the enacting of the Media and Information law 

(No.1125 -L) this began a positive trend for the Claimant’s businesses.203 It is only at 

the end of 2016 that national extremist groups began to use social sites as part of their 

campaigns. However, it was only by 2017 that violence broke out inside the Tyrean 

territory.204  Thus, it is the opinion of Claimant that not only that the political risk was 

not as great as Respondent presents but also that the Tribunal should adopt the 

                                                
200 Ibid the Concurring and Dissenting Opinion of Judge Charles N. Brower Para 3-4	
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No.Arb/10/19, Award, November 18 2014	
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position of Flughafen, in taking into consideration the market conditions at the time of 

the investment when considering the country risk premium.  

 

164. The Claimant is also aware that the Respondent would seek to issue 5-year bonds in 

2019 followed by 10-year bonds, which have currently no planned date.205 This means 

that Respondent would seek to raise USD 2.5 bn, which would have an effect on the 

risk free rate that play a part in the WACC rate. However, not only does macro-

economic policies take time to appreciate, the Claimant would not be aware of the risks 

prior to entering the market. To limit compensation to the Claimant based on 

projections up to 2018206 due to the possibility of bond issuance in 2019 and 

indefinitely after the issuance of the award would be to not award full compensation 

because of the possibility of future damages. 

 

D. Recovery of Costs 

 

165.  It is submitted by Claimant in regards to costs incurred during the Arbitration that 

there is no default position under the ICSID Convention on the allocation of costs. 

There has been an emerging trend amongst ICSID tribunals that an unsuccessful 

litigant in international arbitration should bear the reasonable costs of its opponent. 

However, other tribunals have historically preferred to order that the parties share all 

costs equally between parties. 

 

166. It is the opinion of Claimant that the unsuccessful party should bare the reasonable 

costs incurred by the arbitration, otherwise known as “Costs following the event”. This 

follows the principle of Chorzow factory207, of full reparation.  This has been followed 

in the case of Gemplus v Mexico208 -  

 

                                                
205 1195 -1210	
206 535-540	
207 Chorzow	
208  Gemplus v  Mexico	



 

 

“it is the Tribunal’s view that compensation should include a claimant’s reasonable costs, both 

reasonably incurred and reasonable in amount, in successfully and necessarily asserting its disputed 

legal rights in arbitration proceeding against an unsuccessful respondent”.209 

 

167. This process was also followed in ADC v Hungary210 and SPP v Egypt211 in line with the 

principle of accurately compensating the claimant. This is as if the Tribunal was to 

grant adequate compensation to Claimant, this would be diminished if Claimant would 

have to pay the costs of the application of their legal rights. 

 

 	

                                                
209 Ibid. Para 27	
210 ADC v Hungry	
211 Southern Pacific Properties (Middle East) Limited v. Arab Republic of Egypt, ICSID Case No. ARB/84/3, 20 May 

1992, para. 207.	



 

 

PRAYER FOR RELIEF  

In light of the above submissions, CLAIMANTS respectfully requests the Tribunal to find that:  

a) the provisional measures requested by RESPONDENT should not be granted;  

b) RESPONDENT’s denunciation of the ICSID Convention does not bar the Tribunal’s 

jurisdiction over the dispute;  

c) it has the jurisdiction to hear CLAIMANTS’ multiparty claim;  

d) RESPONDENT’S actions amount to indirect expropriation against CLAIMANTS’, and they 

had breached the fair and equitable treatment standard; 

e)The compensation requested by CLAIMANTS is not speculative, and the DCF method of 

valuation is the appropriate method of quantifying compensation.  

Submitted on 16 September 2018 
by TEAM ORREGO 
 

On behalf of CLAIMANTS – Friendslook Plc. 

                                        Whistler Inc. 

                                                 SpeakUp Media Inc. 

 

 

 

 

 

 

 

 

 

	


