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STATEMENT OF FACTS 

PARTIES TO THE DISPUTE 

1.  CLAIMANTS are Friendslook, a company incorporated under the laws of Novanda, 

Whistler and SpeakUp, companies constituted in accordance with laws of Kitoa. Each 

Claimant operates a global social network. 

2.  RESPONDENT is the Republic of Tyrea. 

HISTORICAL BACKGROUND 

3.  RESPONDENT emerged in 2013 from the civil war between the two major ethnicities 

inhabiting Tyrea, the Minyar and the Tatyar. Although the open hostilities are over, the 

tension between these ethnicities remains. 

4.  In 2013, RESPONDENT transited from a military dictatorship to a democracy. In 

September, the new Media Law was passed to liberalize the Internet and the media. 

5.  Tyrea-Novanda BIT and Tyrea-Kitoa BIT were concluded in 2000 and 2001 

respectively.  

6.  RESPONDENT, as well as Novanda and Kitoa, are parties to the ICCPR. 

CLAIMANTS’ INVESTMENTS IN TYREA 

7.  After the introduction of the new Media Law, CLAIMANTS considered Tyrea as the key 

target market due to the potentially large audience and the lack of large competitors.  

8.  CLAIMANTS made substantial contributions in their businesses in Tyrea, established local 

offices and launched the Tyrean versions of their websites in 2015. CLAIMANTS became 

tremendously popular in Tyrea, which resulted in sufficient profits in 2016 and 2017.  

9.  CLAIMANTS were also developing new features tailor-made to the Tyrean public, which 

were expected to launch during 2018. Besides, CLAIMANTS had planned to proceed with 

market expansion in the neighboring states, Alcadia and Larnacia. 

CIVIL UNREST 

10.  Starting from the end of 2016, national extremists started their campaign on social 

networks, provoking the violence to stop the alleged discrimination of two ethnicities. 

They used CLAIMANTS websites and local platforms (Wink, Truthseeker) to create fake 

profiles to spread hate speech and sometimes false information. In the early 2017, street 
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fights between the Minyar and the Tatyar were reported again. 

DENUNCIATION OF THE ICSID CONVENTION 

11.  On 5 January 2018, RESPONDENT submitted the notice of denunciation of the ICSID 

Convention to the President of the World Bank. 

12.  Novanda and Kitoa are still parties to the ICSID Convention.  

AMENDMENTS TO THE MEDIA LAW 

13.  On 12 January 2018, RESPONDENT passed Law 0808-L amending the Media Law. It 

required social networks to implement certain safeguards to identify users through 

Personal ID card details as well as to provide access to their correspondence and to filter 

the content to prevent hate speech dissemination. RESPONDENT set a 60-day deadline to 

comply with new requirements.  

14.  CLAIMANTS immediately started the work to combat the spread of hate speech. They 

expected to finish the main part within 45 days and leave outstanding 10 days for testing. 

15.  On 11 February 2018, the deadline for implementing the safeguards was reduced to 45 

days. CLAIMANTS met the deadline but the algorithms were not perfect yet because of 

the Tyrean language complexities and the lack of texting.  

BLOCKINGS OF THE CLAIMANTS’ WEBSITES 

16.  On 28 February, 1 March and 2 March 2018, the TCA blocked the CLAIMANTS’ websites 

for non-compliance with the new regulation. 

17.  RESPONDENT did not block non-compliant local platforms also used by radicalists.  

ARBITRATION 

18.  On 29 June 2018, CLAIMANTS submitted their joint Request for Arbitration.  

19.  In September 2018, the Tribunal denied the RESPONDENT’s application that the 

CLAIMANTS’ claims are “manifestly without legal merit”. 

20.  Additionally, CLAIMANTS resorted to “unofficial measures”, including the engagement of 

public relations firm to give publicity to the dispute with Tyrea. 

21.  On 21 December 2018, RESPONDENT filed the provisional measures Request to prevent 

CLAIMANTS from publicizing the dispute. 
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SUMMARY OF ARGUMENTS 

Provisional measures. The Tribunal should not grant the provisional measures requested by 

RESPONDENT. First, RESPONDENT is precluded from requesting the provisional measures due to 

its initial objections to the Tribunal’s jurisdiction. Second, RESPONDENT did not fulfill the 

requirements for provisional measures under Art. 47 of the ICSID Convention and Arbitration 

Rule 39. RESPONDENT failed to demonstrate the rights in dispute affected by the media campaign 

as well as the circumstances that require such measures. Besides, RESPONDENT requested 

inappropriate measures. 

Jurisdiction and admissibility of claims. First, the Tribunal’s jurisdiction over the dispute is 

not affected by the RESPONDENT’s denunciation of the ICSID Convention. The RESPONDENT’s 

standing offer to submit disputes is still valid as long as the Tyrea-Novanda and the Tyrea-Kitoa 

BITs remain in force. Alternatively, CLAIMANTS accepted the standing offer before the 

denunciation became effective. In any event, CLAIMANTS are entitled to the ICSID arbitration as 

an exclusive remedy. 

Second, the Tribunal can consider the present dispute on a multi-party basis, because parties’ 

consent expressed through the respective BITs as well as through the ICSID Convention and 

Arbitration Rules, being applicable procedural law, covers submission of multi-party claims. 

Additionally, CLAIMANTS’ claims are sufficiently identical in both facts and law.  

Merits. RESPONDENT breached Arts. 3(1) and 6 of the Tyrea-Novanda BIT and Arts. 3(1) and 6 

of the Tyrea-Kitoa. First, blockings of Claimant’s websites in the territory of Tyrea constitute an 

indirect expropriation of CLAIMANTS’ assets which does not satisfy requirements of Arts. 6 of the 

respective BITs, as well as conditions for a non-compensable regulation. Second, RESPONDENT 

did not accord fair and equitable to CLAIMANTS’ investments and impaired the use and 

enjoyment of CLAIMANTS’ investments by discriminatory and unreasonable measures.  

Damages. The Tribunal should apply the DCF method for calculation of damages in the present 

dispute. First, the application of the DCF method is not speculative since data provided in 

CLAIMANTS’ Damages Report is reasonable. Second, the asset-based approach proposed by 

RESPONDENT is inappropriate for valuation of CLAIMANTS’ businesses. 
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ARGUMENTS 

I. THE TRIBUNAL SHOULD NOT GRANT THE PROVISIONAL MEASURES 

REQUESTED BY RESPONDENT  

1.  The provisional measures, being extraordinary ones, cannot “be granted lightly”.1 And while 

CLAIMANTS do not accept their alleged involvement with publications of the respective 

articles,2 they invite this Tribunal to find that RESPONDENT is not entitled to provisional 

measures, as (A) RESPONDENT is estopped from provisional measures request since it 

objects the jurisdiction of the Tribunal. (B) In any event, the provisional measures 

Request does not comply with the requirements in Art. 47 of the ICSID Convention and 

Arbitration Rule 39. 

A. RESPONDENT IS ESTOPPED FROM REQUESTING PROVISIONAL MEASURES SINCE IT 

OBJECTS TO THE TRIBUNAL’S JURISDICTION 

2.  Initial jurisdictional objections of RESPONDENT restrict its right to request provisional 

measures. 

3.  Before the Tribunal could grant a request for provisional measures, the applicant should 

demonstrate the prima facie basis for the Tribunal’s jurisdiction.3 The burden with respect 

to the prima facie jurisdiction is satisfied when the consent to arbitration is present 

through the host state’s offer to arbitrate and the investor’s acceptance of this offer.4 

Thus, if the offer to arbitrate is questioned, the prima facie jurisdiction is not established.  

4.  The principle of estoppel, applied both in inter-state and investor-state disputes,5 

precludes “inconsistency between claims or allegations put forward by a State, and its previous conduct 

in connection therewith”.6  

5.  In Duke Energy, the tribunal questioned the possibility to simultaneously reject consent 

for the purposes of jurisdiction and to claim its existence for provisional measures.7 Yet, 

the question remained unanswered because the respondent chose to withdraw its 

provisional measures request.8 

                                                 
1 Maffezini, §10; City Oriente, §72. 
2 Record, ¶67, §6, ll. 2071-2075. 
3 Pey Casado, §8. 
4 Occidental, §55, 102; Railroad, §31; Perenco, §§40-41. 
5 Amco Asia(Jurisdiction), §47. 
6 Temple(Separate Opinion), ¶39. 
7 Duke Energy(Jurisdiction), §16. 
8 Schreuer(Commentary), ¶355. 
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6.  In the present case, RESPONDENT is estopped from requesting provisional measures 

from the Tribunal. RESPONDENT initially rejects the presence of its consent to the 

jurisdiction of this Tribunal through the Tyrea-Novanda and the Tyrea-Kitoa BITs after 

the denunciation of the ICSID Convention, as well as consent to submit a multi-party 

claim.9 Then, it proceeds with seeking the provisional relief three months later and 

invokes Art. 47 of the ICSID Convention.10 

7.  RESPONDENT may argue that provisional measures Request does not prejudice “later 

decision on [party]’s objection to the jurisdiction”.11 Yet, only objections of the non-requesting 

parties may be postponed till the urgent protection of the requesting party’s rights.12 The 

requesting party may reserve its right to object the jurisdiction only in “the rest of the 

procedure”.13 For instance, Azurix, tribunal satisfied the claimant’s provisional measures 

request while Argentina objections were still pending.14 In the present case, the 

provisional measures would automatically fall if tribunal subsequently finds itself 

incompetent to settle the dispute.15 Thus, it would be impossible to sustain two requests 

simultaneously, and estoppel precludes RESPONDENT to claim them both. 

8.  The approach in Pey Casado, where the tribunal considered the provisional measures 

request by the host state, cannot be followed by the Tribunal, as being based on different 

facts. The jurisdictional objections of the RESPONDENT in that case were focused on the 

lack of investor and investment within the meaning of the BIT.16 To the contrary, in the 

present case, RESPONDENT objects to the very source of consent to arbitration, as it 

alleged the invalidity of its standing offer. Yet, the source of consent forms the prima facie 

basis for tribunal’s competence. 

9.  Additionally, registration of the present dispute does not itself demonstrate the prima facie 

basis for jurisdiction. The Secretary-General is empowered to register the disputes that 

are not manifestly without the tribunal’s jurisdiction.17 However, tribunals do not 

                                                 
9 Record, ¶¶23-24, §5, ll. 717-728. 
10 Ibid., ¶36, l. 1121. 
11 Bayindir, §47; Azurix(PM), §31.  
12 Arbitration Rule 39(2), Pey Casado, §6, Schreuer(Commentary), ¶769. 
13 Holiday Inns, ¶658, Schreuer(Commentary), ¶771. 
14 Azurix(PM), §29. 
15 Pey Casado, §14.  
16 Ibid., §§45, 54. 
17 Art. 36(3) of the ICSID Convention; Schreuer(Commentary), ¶772. 
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consider themselves bound by such determinations.18 Rather, tribunals consider whether 

the valid consent to arbitration is present.19 

10.  Thus, provisional measures are barred due to the initial objections to the Tribunal’s 

jurisdiction. CLAIMANTS respectfully ask the Tribunal to reject the provisional measures 

Request upholding the principle that no one can benefit from its inconsistent behavior. 

B. IN ANY EVENT, RESPONDENT'S REQUEST FOR PROVISIONAL MEASURES DOES NOT 

COMPLY WITH ART. 47 OF ICSID CONVENTION AND ARBITRATION RULE 39 

11.  Even if RESPONDENT’s jurisdictional objections do not preclude the provisional 

measures request, RESPONDENT did not submit its provisional measures Request in 

compliance with the ICSID Convention and Arbitration Rules. 

12.  Provisional measures are aimed at ensuring that the parties’ conduct is in line with the 

successful resolution of their dispute.20 Accordingly, Art. 47 of the ICSID Convention 

permits the tribunal to grant provisional measures “necessary to preserve the parties’ rights 

during the proceedings”. Additionally, Arbitration Rule 39 requires the applicant to specify 

the requested measures. 

13.  RESPONDENT failed to fulfill its burden.21 Neither (1) RESPONDENT’s rights in dispute 

are affected by the CLAIMANTS’ media campaign, nor (2) the circumstances provide for 

provisional measures. (3) In any event, RESPONDENT requested inappropriate measures. 

1. RESPONDENT’s rights in dispute are not affected by CLAIMANTS’ media 

campaign 

14.  CLAIMANTS concede that the provisional measures may cover the self-standing22 

procedural rights. However, contrary to the RESPONDENT’s allegations23 (i) the 

CLAIMANTS’ media campaign does not aggravate the dispute and affect the status quo, and 

(ii) the confidentiality of the present proceedings is intact. 

i. CLAIMANTS’ media campaign does not aggravate the dispute or affect the status quo 

15.  First, the right to the non-aggravation of dispute and to the preservation of the status quo 

implies that once the dispute is submitted, parties cannot aggravate or extend it.24 

                                                 
18 Pey Casado, §11; Perenco, §39; Schreuer(Commentary), ¶772. 
19 Occidental §55, 102; Railroad, §31; Perenco, §§40-41. 
20 Schreuer(Commentary), ¶759. 
21 Maffezini, §10; Tanzania Electric, §18. 
22 Burlington, §60; Biwater Gauff, §71; Quilborax, §117. 
23 Record, ¶38, §9, ll. 1188-1189. 
24 Arbitration Rules (1968).  
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Accordingly, an applicant could claim the right for non-aggravation of the dispute only 

with regard to the “specific dispute in arbitration” determined by the relief claimant seeks.25  

16.  In the present case, the “specific disputes” are expropriation of CLAIMANTS’ investments 

and the breach of FET and non-impairment standards.26 However, RESPONDENT asks to 

protect its unconnected interest and to assess the future harm it may allegedly suffer 

because of media publications. Thus, since the alleged impairment of the RESPONDENT’s 

image is not an object of the present dispute, the RESPONDENT’s provisional measures 

Request should fail.  

17.  Second, the right for the non-aggravation and the preservation of the status quo is 

threatened when the conduct of the other party renders the dispute resolution more 

difficult.27 The general aggravation of dispute does not suffice to trigger the protection.28 

Inter alia, a mere exacerbation of “the climate of hostility” surrounding the dispute was not 

considered by Quilborax tribunal as a valid basis for provisional measures insofar as 

claimants were not pressed to withdrew their claims.29 More specifically, when dealing 

with newspaper article on the details of the case, Amco Asia tribunal stated that whereas a 

large media campaign could influence the host state’s economy, “it would not be an influence 

on rights in dispute”.30 

18.  In the present case, RESPONDENT alleges that CLAIMANTS’ publications aggravate the 

dispute as they misrepresent the RESPONDENT’s arguments and the whole case. 

RESPONDENT also pretends that the campaign hampers its position in dispute by 

affecting the impartiality of arbitrators.31 Whereas the case law requires the impairment 

of dispute resolution,32 CLAIMANTS did not hamper it. The idea behind the media 

campaign is to inform the readers on the RESPONDENT’s internal policy and to stimulate 

dialogue and efficient reconciliation with RESPONDENT.33  

19.  Thus, RESPONDENT’s right to the non-aggravation of the dispute and preservation of 

status quo is not affected. 

                                                 
25 Plama, §40; Quilborax, §118; Schreuer(Commentary), ¶798. 
26 Record, ¶6, §18, ll. 185-189. 
27 Plama, §45; Caratube, §139. 
28 Keller/Wendler, ¶¶190-191. 
29 Quilborax, §138. 
30 Amco Asia(Jurisdiction), ¶¶160-161. 
31 Record, ¶36, §1, ll. 1130-1134; ¶38, §9, ll. 1200-1202. 
32 Plama, §45; Caratube, §139. 
33 Record, ¶53, §25, ll. 1650-1653. 
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ii. CLAIMANTS did not violate the confidentiality of the present proceedings 

20.  RESPONDENT may argue that publications in question violate the confidentiality of 

proceedings due to selective presentation of the case.  

21.  The general principle of confidentiality is not intrinsic to the investment arbitration,34 

rather the general tendency towards the transparency of proceedings exists.35 As Loewen 

tribunal stated, nothing precludes the parties from public discussions of the case and 

from revealing information on government and public affairs.36 Similarly, Amco Asia 

tribunal held that the ICSID Convention and Arbitration Rules do not prohibit parties to 

reveal the case and thus the “spirit of confidentiality” was not violated by the article on the 

proceedings details.37 

22.  Accordingly, CLAIMANTS’ media campaign is in line with the parties right to reveal the 

details of their case. Thus, RESPONDENT cannot rely on the violation of confidentiality 

to ask for provisional measures.  

2. Additionally, circumstances do not provide for provisional measures  

23.  Art. 47 of the ICSID Convention authorizes the tribunal to grant provisional measures 

“if it considers that the circumstances so require”. This provision is interpreted as requiring 

provisional measures to be necessary and urgent to prevent an irreparable harm.38 

However, (i) CLAIMANTS media campaign does not represent an irreparable harm for 

RESPONDENT and, (ii) in any event, it is not necessary and urgent to stop the campaign 

prior to the final award. 

i. CLAIMANTS’ media campaign does not represent an irreparable harm for RESPONDENT 

24.  As the ICJ stated, provisional measures are necessary when party’s actions may cause or 

threat “irreparable prejudice to the rights invoked”.39 This requirement was supported by Tokio 

Tokelés tribunal40 and, subsequently, Cemex tribunal approved that investment case law 

generally accepts that irreparable harm is a requirement for necessity of a provisional 

measures.41 Contrary to the RESPONDENT’s allegations, the media campaign does not 

result in irreparable prejudice because (a) it does not cause an actual harm for 

                                                 
34 S.D.Myers(PO), §8; Metalclad(PM), §13; Born, ¶207. 
35 Biwater Gauff, §114.  
36 Loewen, §26. 
37 Amco Asia(Jurisdiction), ¶161. 
38 Saipem, §§174, 182, 185; Occidental, §59; Schreuer(Commentary), ¶776. 
39 Aegean Sea Continental Shelf, §32. 
40 Tokio Tokelés, § 8. 
41 Cemex, §56. 
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RESPONDENT and (b) the alleged harm is, in any event, compensable. 

a) The media campaign does not cause an actual harm for RESPONDENT 

25.  The irreparable harm refers to the risk of a grave damage to the applicant42 and does not 

cover non-imminent and hypothetical harm resulting from uncertain actions.43 In Amco 

Asia, tribunal rejected Indonesia’s allegations on the detriment the article in a newspaper 

posed to “international perceptions of the climate for foreign investment in Indonesia” and to the 

Indonesian economy due to the lack of an actual harm. The reasoning was followed by 

NAFTA tribunal in Metalclad and resulted in the decline of respondent’s request to 

prohibit the revealing of information on the dispute.44 

26.  Similarly, media publications supported by CLAIMANTS cannot cause RESPONDENT 

anything beyond the hypothetical and remote damages. RESPONDENT alleges that the 

campaign jeopardizes the participation in World Expo 2030 bid, as well as represent an 

impediment to the bond-issuance.45 However, these events cannot be affected by simple 

representation of the policy Tyrea undertakes with respect to the foreign social media. 

For instance, World Expo organizers assess only the proposed theme, date, location, 

number of expected visitors, public support for the project, etc.46 and do not address the 

policy vis-à-vis the freedom of speech. In any event, potential effects of the publications 

might only occur in the future and are not direct consequences of the campaign.  

27.  Thus, provisional measures should not be granted as no actual harm to RESPONDENT is 

present. 

b) Alternatively, the alleged harm is not irreparable since it can be compensated 

28.  If the Tribunal decides that the media campaign causes harm to RESPONDENT, it is not 

irreparable as it can be compensated with damages. 

29.  UNCITRAL Model Law incorporates the requirement to grant provisional measures in 

the presence of “harm not adequately reparable by an award of damages”.47 While not being 

binding per se, this criterion was upheld in investment jurisprudence providing that 

provisional measures are necessary when the harm is incompensable.48 The example of 

                                                 
42 Bento, ¶373. 
43 Occidental, §89; PNG, §112. 
44 Metalclad(PM),§8.  
45 Record, ¶38, §§8, 10. 
46 World Expo 2025 Bidding process. 
47 Art. 17(A) of the UNCITRAL Model Law. 
48 Metalclad(PM), §8; Quiborax, §157; Cemex, §58. 
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such harm would be the prejudice to the integrity of proceedings (e.g. an access to 

evidence).49 To the contrary, Plama tribunal accepted that claimant is not entitled to the 

provisional measures since its right to monetary compensation would not have been 

affected whatever the outcome of bankruptcy proceedings.50 

30.  In the present case, RESPONDENT basically alleges the potential financial losses as well as 

misperception of its political image, that is, the reputational damage, approved as 

compensable as well.51 

ii. In any event, it is not urgent to stop the campaign prior to the final award 

31.  Even if the Tribunal establishes the potential harm RESPONDENT may suffer as a result 

of the media campaign, there is no urgency in granting provisional measures. 

32.  The urgency requirement was initially defined by the ICJ as the imminent risk that the 

harmful action would be taken before the final decision is rendered.52 Subsequently, 

investment tribunals approved this criterion.53 Inter alia, Biwater Gauff tribunal held that 

the request for provisional measures was urgent since the loss or destruction of 

documentary evidence was at stake.54 Besides, the nature of provisional measures granted 

to protect tribunal’s jurisdiction and procedural integrity predetermine the presence of 

urgency.55 

33.  In the present case, the potential risk RESPONDENT may face is only the distant and 

abstract consequences of media publications such as damage to the state economy, 

exacerbation of political situation.56 Moreover, RESPONDENT itself demonstrated the lack 

of urgent need for the requested measures. The very first publication appeared in July 

201857 and RESPONDENT waited five months before submitting its provisional measures 

Request. Accordingly, no imminent need to prohibit the campaign prior to the final 

decision on the merits is present.  

34.  Besides, the RESPONDENT’s allegations on the media publications being harmful to the 

volatile political situation58 do not correspond to the reality. Although all the materials 

                                                 
49 Quiborax, §157. 
50 Plama, §46. 
51 Meerapfel, §431; Lundin, §§374-375. 
52 Passage through the Great Belt, §23. 
53 Azurix(PM), §33; Biwater Gauff, §86; Tokios Tokele ̇s, §8; City Oriente, §67. 
54 Biwater Gauff, §§30, 86. 
55 City Oriente, §69; Burlington, §74; Quiborax, §153.   
56 Record, ¶38, §9, ll. 1188-1189. 
57 Ibid., ¶36, §3, l. 1140. 
58 Ibid., ¶38, §9, l. 1192. 
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are accessible online in Tyrea,59 ethnic conflicts had started to de-escalate in March 2018, 

4 months before the campaign even started in July 2018.60 

35.  Thus, the circumstances of the present case do not require the grant of provisional 

measures.  

3. In any event, RESPONDENT requested inappropriate provisional measures 

36.  Finally, RESPONDENT did not comply with the criteria for the requested measures. (i) It 

did not specify the measures it requests and (ii) asked for the disproportionate measures. 

i. RESPONDENT failed to specify the measures it requests 

37.  Arbitration Rule 39(1) requires the applicant to specify the requested measures. In PNG, 

tribunal found the request to grant provisional measures to be too general. In that case, 

claimant asked the prevention of the respondent’s unlawful conduct, maintenance of the 

status quo and non-aggravation of dispute. Tribunal rejected it, even though claimant 

named specific acts of aggravation.61 Tribunal held that the requests shall be “narrow and 

specific” to enable the tribunal and the applicant to precisely determine the measures and 

guarantee compliance with them.62 

38.  While in Amco Asia the tribunal did not address the unspecific wording of provisional 

measures request, similar to the one in the present case, tribunal in fact dealt with one 

article which renders the request specified comparing with the series of publications 

allegedly aggravating the dispute in the present case. Besides, PNG case provides the 

more recent approach and thus may serve as a guidance for the Tribunal when 

considering the RESPONDENT’s request. 

39.  The RESPONDENT’s provisional measures Request generally addresses all publications 

illuminating the Tyrean Media Law scandal and only mentions an open-ended list of 

sources as an example.63 Such a broad request does not lead to the clear identification of 

the measures and the ways for CLAIMANTS to comply with them except for complete 

cessation of addressing RESPONDENT in course of their business. 

40.  Therefore, RESPONDENT’s failure to specify the measures renders the request 

inappropriate and thus it should not be satisfied.  

                                                 
59 Ibid., ¶38, §9, l. 1192. 
60 Ibid., ¶36, §3, l. 1143; ¶62, §3, ll. 1934-1935. 
61 PNG, §§41-42. 
62 Ibid., §152. 
63 Record, ¶¶36-37, §3. 
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ii. Additionally, the requested measures are not proportionate 

41.  RESPONDENT seeks to expose CLAIMANTS to disproportionate provisional measures.  

42.  Although neither Art. 47 of the ICSID Convention, nor Arbitration Rule 39 explicitly 

address the requirement of proportionality, case law64 derive that provisional measures 

“shall not unduly burden the [other] party”.65  

43.  Provisional measures are proportionate when the interest of both parties are balanced in 

a way that potential harm the applicant seeks to prevent exceeds “greatly” the impact 

inflicted by provisional measures on the non-applicant party.66 For instance, City Oriente 

tribunal accepted to maintain provisional measures as a “last resort” because their 

revocation would have caused the overall impossibility to perform the decision.67  

44.  In the present case, RESPONDENT asks the Tribunal to preclude CLAIMANTS coverage of 

Tyrean policy not only within Tyrea, but worldwide.68 CLAIMANTS have already 

completely lost their Tyrean business and Tyrean followers subsequent to the Media Law 

that costs billions of USD. Still further, RESPONDENT seeks the restriction of 

CLAIMANTS’ business activities all around the globe with a view to prevent any potential 

decline of international perception of RESPONDENT. The provisional measures once 

granted would cause further inestimable audience and financial losses, undermine 

CLAIMANTS’ profitability and unfoundedly restrict the freedom of expression69 not only 

in Tyrea but all over the world, as the matter is largely debated worldwide by 

international organizations, NGOs and activists.70  

45.  Thus, provisional measures Request unduly restrains CLAIMANTS’ business as compared 

with RESPONDENT’s aspiration to protect its image on political scene and is not a 

proportionate one. 

46.  Therefore, CLAIMANTS respectfully ask the Tribunal to decline the RESPONDENT’s 

provisional measures Request as RESPONDENT objected the prima facie basis for the 

Tribunal’s jurisdiction and failed to demonstrate the rights in dispute affected by the 

media campaign, the urgent need to grant the measures as well as to request the specific 

                                                 
64 Paushok, §79; Saipem, §175; Quilborax, §158. 
65 Lenci, ¶216. 
66 Fouad Alghanim, §85; City Oriente, §72. 
67 City Oriente, §§76-78. 
68 Record, ¶36, §§1-2. 
69 Art. 19(3) of the ICCPR. 
70 Record, ¶66, §2, ll. 2049-2052. 
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and proportionate measures.  

II. THE TRIBUNAL HAS JURISDICTION OVER THE DISPUTE EVEN 

THOUGH RESPONDENT DENOUNCED THE ICSID CONVENTION 

47.  Denunciation of the ICSID Convention does not affect the offer to arbitrate investment 

disputes with CLAIMANTS as expressed in the Tyrea-Novanda BIT and the Tyrea-Kitoa 

BIT because (A) denunciation does not affect unconditional consent to the ICSID 

forum expressed in the respective BITs. (B) Alternatively, CLAIMANTS accepted the 

RESPONDENT’s offer to arbitrate before the denunciation took its effect. (C) In any 

event, CLAIMANTS are entitled to the ICSID arbitration as an exclusive remedy. 

A. DENUNCIATION DOES NOT AFFECT UNCONDITIONAL CONSENT TO THE ICSID 

FORUM EXPRESSED IN THE TYREA-NOVANDA BIT AND THE TYREA-KITOA BIT  

48.  Art. 72 of the ICSID Convention provides that the notice of denunciation does not 

affect obligations stemming from the consent of the state to jurisdiction expressed 

before such notice is given. Thus, RESPONDENT is still bound by its offer to arbitrate, as 

(1) the standing offer in the BIT is not affected by denunciation under Art. 72 of the 

ICSID Convention, (2) RESPONDENT irrevocably switched to ICSID arbitration in 2001 

and (3) RESPONDENT’s consent in the Tyrea-Novanda BIT and the Tyrea-Kitoa BIT 

remains in force. 

1. The standing offer in the BIT is not affected by denunciation under Art. 72 

of the ICSID Convention  

49.  The consent of a state to arbitration under the ICSID Convention once expressed in the 

BIT is not revoked with denunciation of the Convention.  

50.  The rule of treaty interpretation, applied as customary law71 since RESPONDENT is not 

party to the VCLT,72 provides, inter alia, that the treaty is interpreted in its context.73 

Art. 72 of the ICSID Convention proclaims that denunciation does not affect the rights 

and obligations of the denouncing state “arising out of consent to the jurisdiction of the Centre 

given [by a State or any of its constituent subdivisions, agencies or nationals]… before notice 

[of denunciation] was received by the depositary”. It expressly refers to the consent in writing 

provided by one of the parties in dispute. By contrast, Art. 25 of the ICSID Convention 

                                                 
71 Arbitral Award 1989, §48; Genocide Convention, §160. 
72 Record, ¶62, §6. 
73 Art. 31(1) of the VCLT.  
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expressly requires the consent to be accepted by investor.  

51.  This demonstrates that the unilateral consent in the BIT74 once expressed by the host 

state before the denunciation cannot be affected by it within the terms of Art. 72 of the 

ICSID Convention.75 The dispute can be submitted to the ICSID at any time while the 

offer stands in the BIT.76 Venoklim tribunal similarly stated that Art. 72 of the ICSID 

Convention requires not the consent perfected by investor, but a mere offer to 

arbitrate.77 The offer, thus, stands while the BIT is in force and is not amended 

accordingly. 

52.  RESPONDENT may argue that preparatory works to the ICSID Convention do not 

support the jurisdiction of the ICSID when an investor did not accept the unilateral 

offer before the withdrawal from the Convention.78 However, this does not cover the 

offer through the BITs signed by two states, rather, it refers to the direct agreement 

between a host state and an investor.79 

53.  Thus, Tyrea is still bound by its offer expressed before the denunciation and CLAIMANTS 

can accept it as long as offer stands in the applicable BITs. 

2. RESPONDENT irrevocably switched to the ICSID arbitration under respective 

BITs in 2001 

54.  RESPONDENT triggered its consent to arbitration under the ICSID Convention once it 

acceded to the ICSID Convention in 2001. 

55.  For the purposes of jurisdiction, it is not relevant whether a state expresses its consent in 

a BIT before or after it accedes to the ICSID Convention.80 Similarly, investment 

tribunals upheld their jurisdiction when respondent state ratifies the Convention after 

the consent was expressed.81 

56.  RESPONDENT directly expressed its consent to have an ICSID arbitration with investors 

from Novanda and Kitoa in Art. 9(1) of the respective BITs, both ratified before the 

                                                 
74 Dolzer/Schreuer, ¶257; Schreuer(Commentary), ¶205. 
75 Alschner/Berdjas/Lanovoy, ¶19, §45; Schreuer (Commentary), ¶1281. 
76 Schreuer(Commentary), ¶1281; Garibaldi, ¶¶251, 268-69. 
77 Venoklim, §65. 
78 ICSID History, ¶1009. 
79 Blue Bank(Separate Opinion), §44; Alschner/Berdjas/Lanovoy, ¶27, §65. 
80 Schreuer(Commentary), ¶145. 
81 Amco Asia(Jurisdiction), §34; LETCO, ¶351. 
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denunciation in 2000 and 2001.82 Besides, the RESPONDENT’s consent is unqualified, 

meaning that no agreement to additional consent is required.83 

57.  RESPONDENT may argue that arbitration with CLAIMANTS should be under the AFR, as 

provided in Art. 9(2) of the Tyrea-Novanda BIT and Art. 9(2) of the Tyrea-Kitoa BITs. 

However, arbitration under AFR is accessible to the extent parties explicitly agreed to 

it.84 In the respective BITs, arbitration under this forum is expressly limited to the period 

before RESPONDENT acceded to the ICSID Convention and does not cover the post-

denunciation period. 

58.  Fabrica de Vidrios tribunal interpreted the similarly worded provision of U.S.-Venezuela 

BIT. The tribunal found that the clause provided the fall-back mechanism before 

Venezuela entered the ICSID Convention.85 Other BITs86 containing “if Parties [or a 

Party] have acceded to the ICSID Convention [or have become ICSID Contracting Parties]” 

clause are interpreted likewise. They imply that consent is rendered unconditional once 

this requirement is fulfilled and thus the standing offer is unaffected by subsequent 

denunciation of the ICSID Convention.87 

59.  By way of comparison, BITs may provide a different clause and require a party or both 

parties “to be Parties to the ICSID Convention”.88 That type of consent is invalidated in the 

event of the denunciation,89 as opposed to the present case. 

60.  Arts. 9(2) of the respective BITs are not operative from the moment RESPONDENT 

acceded the ICSID Convention and triggered its consent to ICSID arbitration. Thus, 

RESPONDENT irrevocably terminated the possibility to submit a dispute under the AFR 

in 2011. 

3. RESPONDENT’s consent in the Tyrea-Novanda BIT and the Tyrea-Kitoa 

BIT remains in force 

61.  RESPONDENT’s offer to arbitrate still stands, as the Tyrea-Novanda BIT and the Tyrea-

Kitoa BIT were not amended. The host state is bound by the principle of pacta sunt 

                                                 
82 Record, ¶48, §2, ll. 1464-1468. 
83 Gaillard. 
84 Wick, ¶268; Alschner/Berdjas/Lanovoy, ¶37, §91. 
85 Fabrica de Vidrios, §260. 
86 E.g., Art. 9(2) of the Netherlands-Bolivia BIT; Art. 11(3) of the Germany-Bolivia BIT. 
87 Tietje/Nowrot/Wackernagel, ¶29. 
88 E.g., Art. 9(2) of the Ecuador-Argentina BIT; Art. VI(3)(a)(i) of the Ecuador-US BIT. 
89 Alschner/Berdjas/Lanovoy, ¶41, §105. 
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sevanda once in enters the BIT.90  

62.  The ICSID Convention does not link denunciation with revocation of consent to 

arbitration expressed in the BIT before the notice of denunciation. The consent under a 

bilateral treaty could only be invalidated by termination of the respective BIT in 

accordance with its terms mutually agreed by the parties.91 This is confirmed by practice 

of other denouncing states, such as Bolivia, Ecuador and Venezuela, which have 

denounced several BITs with the ICSID arbitration after the denunciation of the ICSID 

Convention.92  

63.  Arts. 13(2) of the respective BITs explicitly requires the Parties to submit the notice to 

terminate them. Since RESPONDENT did not initiate the termination of the BITs,93 its 

consent to the ICSID arbitration remains valid.  

64.  Therefore, the Tribunal has jurisdiction, as RESPONDENT is bound by its unilateral 

consent as long as the BITs are in force. 

B. ALTERNATIVELY, CLAIMANTS ACCEPTED RESPONDENT’S OFFER TO ARBITRATE 

BEFORE THE DENUNCIATION TOOK ITS EFFECTS 

65.  Even if the Tribunal finds that the consent in the respective BITs is not sufficient, (1) 

under Art. 71 of the ICSID Convention RESPONDENT’s offer to arbitrate remained in 

effect till 6 July 2018 and (2) CLAIMANTS accepted the offer on 29 June 2018 within the 

survival period.  

1. Under Art. 71 of the ICSID Convention, RESPONDENT’s offer to arbitrate 

was in effect till 6 July 2018 

66.  CLAIMANTS were entitled to accept RESPONDENT’s offer to arbitrate any time before the 

denunciation took its effect. 

67.  At the moment investor accepts an offer to arbitrate investment disputes, denunciation 

of the ICSID Convention could not “relieve [a host state] from its obligation to go to 

arbitration”.94 Under Art. 71 of the ICSID Convention, an investor can accept an offer 

within 6 months after the notice of denunciation is received, since a denouncing state is 

                                                 
90 UNCTAD Course, ¶37. 
91 Murphy Exploration, §86, Sourgens, ¶¶366, 369, 391; Alschner/Berdjas/Lanovoy, ¶36, §88. 
92 Wick, ¶269. 
93 Record, ¶62, §11, ll. 1960-1961. 
94 Schreuer(Commentary), ¶1279. 
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still a Contracting Party for this period.95 

68.  RESPONDENT may argue that the consent shall be perfected before the notice of 

denunciation is submitted.96 However, this position is criticized by doctrine97 and 

jurisprudence,98 because it deprives Art. 71 of the ICSID Convention of practical meaning 

and contradicts the principle of effective interpretation.99 Specifically, Venoklim, Blue 

Bank and Rusoro tribunals upheld claimants’ position that the jurisdiction is present when 

the consent is perfected within the 6-month period after the notice of denunciation is 

received.100  

69.  In Fabrica de Vidrios, the tribunal rejected its jurisdiction, although the consent was 

similarly perfected within the survival period. Yet, in that case, tribunal considered that 

the process of the ICSID Convention denounciation, as a “major step”, is always preceded 

by political debates or a formal constitutional procedure within a host state and thus 

cannot catch investors “completely by surprise”.101  

70.  In the present case, the discussions on denunciation had started only 2 months before 

the denunciation occurred.102 CLAIMANTS were unaware of RESPONDENT’s intentions 

until it revealed it publicly simultaneously with the notice of denunciation.103 Moreover, 

their vigilance was shifted to new legislation and algorithm adaptation.  

71.  To the contrary, Bolivia, Nicaragua and Venezuela initially publicly pronounced their will 

to denounce the ICSID Convention during the summit in 2007.104 Venezuelan Energy 

Minister also publicly announced Venezuela’s intention to withdraw from the ICSID 

before the state submitted the notice of denunciation.105 

72.  Thus, CLAIMANTS respectfully ask the Tribunal to confirm that CLAIMANTS were entitled 

to react and accept an offer within the 6-month period after denunciation because under 

Art. 71 of the ICSID Convention offer stood till 6 of July 2018.  

73.  Therefore, CLAIMANTS could submit the dispute to arbitration within this period.  

                                                 
95 Gaillard. 
96 Schreuer(2010), ¶362. 
97 Tejera, ¶431, Voon/Mitchell, ¶6. 
98 Venoklim, §62; Blue Bank, §119. 
99 Corfu Channel, ¶24; Genocide Convention(Preliminary Objections), ¶125.  
100 Venoklim, §§67-68; Blue bank, §120; Rusoro, §261. 
101 Fabrica de Vidrios, §290. 
102 Record, ¶66, §3, ll. 2054-2057. 
103 Ibid., ¶62, §7, ll. 1942-1943. 
104 Tietje/Nowrot/Wackernagel, ¶5. 
105 Arbitration Notes. 
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2. CLAIMANTS accepted the offer on 29 June 2018 within the survival period 

74.  CLAIMANTS perfected the RESPONDENT’s consent to arbitration within the 6-month 

period. 

75.  The standing offer in the BIT is accepted by the investor through the initiation of 

proceedings.106 To initiate the proceedings, a state should be Contracting Party to the 

ICSID Convention at the moment when the dispute is initiated.107  

76.  Investment tribunals upheld that the date when the request is filed is the crucial one. 

They disagreed with respondent states that the date of request registration is to be taken 

into account. The registration of the request is not a procedural action of claimant and 

wholly depends on the ICSID Secretariat. Investor which submitted the request within 

the 6-month period cannot be prejudiced by an “indefinite period” the ICSID Secretariat 

may have between the filing of request and its registration.108 

77.  CLAIMANTS filed the Request for Arbitration on 29 June 2018.109 Accordingly, 

CLAIMANTS accepted an offer to arbitrate in the respective BITs before the survival 

period elapsed and before RESPONDENT ceased to be the Contracting Party to the 

ICSID Convention.  

78.  Thus, RESPONDENT is bound by the perfected consent.  

C. IN ANY EVENT, CLAIMANTS ARE ENTITLED TO THE ICSID ARBITRATION, AS AN 

EXCLUSIVE REMEDY 

79.  The RESPONDENT’s consent to arbitration stands for CLAIMANTS, because they accepted 

an offer to arbitrate investment dispute under the ICSID to the exclusion of all the other 

remedies. 

80.  Under Art. 26 of the ICSID Convention, parties consent to this forum to the exclusion 

of other remedies.110  

81.  If ICSID arbitration is an exclusive dispute resolution forum under the BIT, denouncing 

state is precluded from arguing that its offer to arbitrate is no longer valid as a result of 

                                                 
106 Dolzer/Schreuer, ¶40. 
107 Schreuer(Commentary), ¶145. 
108 Venoklim, §78; Blue Bank, §115; Rusoro, §267. 
109 Record, ¶2, l. 47. 
110 Art. 26 of the ICSID Convention. 
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denunciation.111 When an investor makes an investment under the respective BIT, it 

benefits from the guarantees negotiated in its favour by its home state.112  

82.  The Secretary-General113 and the Tribunal114 confirmed that the consent of the parties is 

prima facie valid.  

83.  Thus, by now, the exclusivity of ICSID arbitration prevents CLAIMANTS to seek remedy 

in any other forum. If Tribunal agrees with RESPONDENT’s contention that the offer no 

longer stands, CLAIMANTS would be completely deprived of protection of their 

substantive rights enshrined into the Tyrea-Novanda BIT and the Tyrea-Kitoa BIT.  

84.  To conclude, Tribunal has jurisdiction because RESPONDENT’s offer to arbitrate is not 

affected by denunciation of the ICSID Convention. As an alternative, CLAIMANTS 

accepted the offer before RESPONDENT ceased to be an ICSID Convention party. In any 

event, CLAIMANTS are entitled to arbitration under the ICSID Convention, being an 

exclusive remedy.  

III.  THE PRESENT PROCEEDINGS CAN BE PURSUED ON THE MULTI-

PARTY BASIS 

85.  Coordination of multiparty arbitration is a tool to ensure procedural efficiency by 

centralizing the resolution of related disputes.115 Thus, the Tribunal should proceed with 

multi-party arbitration to avoid inconsistency of separated decisions with similar case 

scenarios and prevent high expanses for arbitration because (A) the Tribunal has 

jurisdiction over the multy-party claim under applicable BITs and ICSID Convention 

and (B) the submitted claims are homogenous in law and facts and thus admissible. 

A. THE TRIBUNAL CAN RESOLVE THE MULTY-PARTY CLAIM UNDER THE APPLICABLE 

BITS AND ICSID CONVENTION 

86.  Jurisdiction over multi-party proceedings does not require any consent on the side of the 

state beyond the general requirements of consent to arbitration.116 The LG&E tribunal 

stated that the state has already given its consent by signing the BIT with an 

arbitration.117 

                                                 
111 Alschner/Berdjas/Lanovoy, ¶44, §113. 
112 Rodner/Estévez, ¶444-445. 
113 Record, ¶20. 
114 Ibid., ¶46, §53, ll. 1427-1428. 
115 Canfor, §73. 
116 Abaclat, §490, Ambienete Ufficio, §150. 
117 LG&E, §73. 
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87.  In the present case, (1) consent for multi-party arbitration follows from Art. 9(1) of the 

Tyrea-Novanda BIT and Art. 9(1) the Tyrea-Kitoa BIT. Moreover, (2) the ICSID 

Convention and Arbitration Rules allow multi-party proceedings. 

1. Jurisdiction over multi-party proceedings between CLAIMANTS and 

RESPONDENT follows from the relevant BITs 

88.  Consent for multi-party proceedings can be derived from interpretation of arbitration 

clauses in Art. 9(1) of the Tyrea-Novanda BIT and Art. 9(1) the Tyrea-Kitoa BIT. Such 

interpretation shall be performed under Art. 31 of the VCLT applying as a custom.118  

89.  The interpretation of the term “disputes” from Arts. 9(1) of the relevant BITs 

demonstrate RESPONDENT’s consent to multi-party proceedings.  

90.  Ordinary meaning of the term “disputes” can be found in Alemanni, in which the tribunal 

concluded that “it is a well-understood principle at both national and international levels that the use 

of singular can be used to include the plural, and vice versa”.119  

91.  In the present case, Art. 9(1) of the Tyrea-Novanda BIT and Art. 9(1) of the Tyrea-Kitoa 

BIT use the term “disputes” in plural. Not only the plural form, but also the ordinary 

meaning of the term even in singular form lead to the conclusion that direct 

interpretation of the arbitration clauses of the relevant BITs allow multiple claims to be 

joined in one case. 

92.  Consent of the state for multi-party arbitration can be also derived from national 

legislation if it allows multi-party claims. Ambiente Ufficio tribunal allowed a reference to 

national laws of the Contracting States to justify multi-party claims in the investment 

case. The tribunal stated: “it is well accustomed from [respondent’s] own legislation and legal 

tradition that instituting multi-party proceedings is perfectly possible under certain circumstances”.120   

93.  Similarly, in the present case, the Tyrean Civil Procedure Code envisions collective 

claims.121 This means that instituting multi-party proceedings in the investor-state 

arbitration should have been reasonably expected by RESPONDENT.  

94.  Therefore, consent to multi-party proceeding follows from Art. 9(1) of the Tyrea-

Novanda BIT and Art. 9(1) the Tyrea-Kitoa BIT.  

                                                 
118 CLAIMANTS’ Memorial, §50. 
119Alemanni, §270. 
120 Ambiente Ufficio, §134. 
121 Record, ¶62, §1945. 
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2. The Tribunal has power to decide on the multy-party claim under the ICSID 

Convention and Arbitration Rules 

95.  The ICSID Convention and the Arbitration Rules grant the powers to the Tribunal to 

decide the present multi-party case. 

96.  Although multi-party arbitration is not explicitly covered by the ICSID Convention and 

the ICSID Arbitration Rules, its application by various tribunals allow multiple claims.122 

97.  Institution Rule 1(2) and Arbitration Rule 31(2) explicitly allow joint requests for 

arbitration filed to the ICSID and set the rules for written procedure in such cases. 

98.  If the Tribunal decides otherwise, admissibility of multi-party claims can be derived using 

Art. 44 of the ICSID Convention. 

99.  Under Art. 44 of the ICSID Convention and Arbitration Rule 19, the tribunal can decide 

on the procedural issues not explicitly covered by the ICSID Convention and Arbitration 

Rules.  

100.  Abaclat tribunal qualified lack of express reference to collective proceedings in the ICSID 

framework that could be filled according to Art. 44 of the ICSID Convention within the 

purpose of the BIT and the “spirit of ICSID”.123. The tribunal stated that if it had 

authority over claims of several claimants, it had jurisdiction over collective proceedings 

of the same claimants.124  

101.  Moreover, multi-party proceedings bring efficiency to arbitration, so the tribunal should 

rule in the interest of fair and efficient resolution of the claims when considering 

merging them in one case.125  

102.  In the present case, the Tribunal would have jurisdiction over all claims if CLAIMANTS 

filed separate requests for arbitration as Art. 9(1) of the Tyrea-Novanda BIT and 

Art. 9(1) of the Tyrea-Kitoa BIT cover all disputes arising out of a BIT. CLAIMANTS are 

nationals of the States which are the parties to the respective BITs, the investments 

made in accordance with these BITs.  

103.  Thus, the Tribunal can admit the multi-party claim under Arbitration Rule 42(3). 

                                                 
122 Schreuer(Commentary), ¶21. 
123 Abaclat, §519. 
124 Ibid., §490. 
125 Redfern/Hunter, ¶174; King, ¶293. 
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104.  Therefore, the Tribunal should exercise its power to hear the present multi-party case 

under the ICSID Convention and the Arbitration Rules. 

B. THE CLAIMS IN DISPUTE ARE HOMOGENEOUS  

105.  For multi-party proceedings, a sufficient link between claimants should exist. This link is 

established through homogeneity in law and facts. In the present case, claims of all 

CLAIMANTS are homogeneous as (1) they are based on identical applicable law and (2) on 

similar facts.   

1. CLAIMANTS have homogeneous rights under the Tyrea-Novanda BIT and 

the Tyrea-Kitoa BIT  

106.  Applicable law in the present case is the same as the Tyrea-Novanda BIT and the Tyrea-

Kitoa BIT are identical in every provision.126 This means that the applicable law is the 

same, so the same standard should apply to investors from Novanda and Kitoa.  

107.  Moreover, several claims can be joint in one case even if applicable provisions are 

identical not in wording, but in substance. For example, Oko Pankki tribunal found 

admissible the multi-party claim arising out from different BITs that contained 

investment definitions that had similar meanings with different wordings.127 

108.  The only difference between the BITs in the present case is the preamble. However, it 

does not affect the standards of protection for investors from Novanda and Kitoa 

because the BITs contain identical definitions of the investment, as well as provisions on 

expropriation, FET, unreasonable and discriminatory measures of the state. 

109.  Therefore, CLAIMANTS have identical rights within the applicable BITs, so Tribunal can 

resolve their claims in one proceeding.  

2. The claims in dispute arise out of identical facts 

110.  Several claims are homogenous in facts and thus can be decided in one proceeding if 

claimants rely on the same facts concerning the subject matter of the dispute against one 

respondent.   

111.  In the present case, a single dispute exists as al the claims were filed against 

RESPONDENT and (i) CLAIMANTS’ investments in dispute are similar, (ii) the violations 

of CLAIMANTS’ rights in dispute are identical and so the same remedies are sought. 

                                                 
126 Record, ¶59. 
127 Oko Pankki, §209. 
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i. CLAIMANTS made investments in Tyrea of the same type 

112.  Investments made by CLAIMANTS are similar according to identical sphere of operation 

and business models of CLAIMANTS in Tyrea. Similarity in sphere of operations in Tyrea 

with homogeneity of the investments makes the claims connected and capable for multi-

party proceeding.  

113.  First, all CLAIMANTS invested in social media networks of Tyrea by establishing local 

offices and launching the Tyrean versions of their websites in 2015.128 

114.  Second, CLAIMANTS investments fall under the definition of investments under Arts. 

1(a)(iv) and 1(a)(iv) of the Tyrea-Novanda BIT and Arts. 1(a)(i) and 1(a)(iv) of the Tyrea-

Kitoa BIT. As such, their investments consist of the movable and immovable property 

used for establishing local offices in Tyrea, and, more importantly, IP rights in Tyrean 

version of websites that produce income. 

115.  Therefore, CLAIMANTS’ investments in Tyrea should be considered identical. 

ii. CLAIMANTS suffered the same unlawful actions by RESPONDENT 

116.  CLAIMANTS suffered severe losses due to blockings of their websites taken by 

RESPONDENT. Homogeneity of actions taken by RESPONDENT against CLAIMANTS 

should allow Tribunal to continue multi-party proceeding. 

117.  Collecting multi-party claims in one case is possible when the claims are similar, in 

particular when similar measures are taken against investors.129 In Funnekotter, the tribunal 

stated that “the only existing link between the individual Claimants and their respective claim was that 

all of them had suffered the same harm”.130  

118.  In the present case, the TCA blocked CLAIMANTS’ websites in Tyrea when they did not 

implement filtering algorithms in due time and thus violated Law 0808-L131 because the 

period for implementation was arbitrarily shortened by RESPONDENT.132 The blocking 

was the cause of multimillion losses in market of social media sphere for CLAIMANTS. 

119.  As a result, CLAIMANTS filed their claims basing on Arts. 3(1) and 6 of the Tyrea-

Novanda BIT and Arts. 3(1) and 6 of the Tyrea-Kitoa BIT that are identical. All 

CLAIMANTS also requested damages as a remedy for the violations suffered and based 

                                                 
128 Record, ¶49, §6, ll. 1500-1501. 
129 Abaclat, §88; Funnekotter, §61. 
130 Ambiente Ufficio, §158. 
131 Record, ¶¶11-12. 
132 CLAIMANTS’ Memorial, §191 
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their calculations on the DCF method relying on identical types of data.133 

120.  Thus, due to the fact that CLAIMANTS were deprived of similar investments made in 

Tyrea in the same circumstances, the filed claims are homogeneous in facts. 

121.  Multi-party proceedings are covered by consent of the parties to the present dispute and 

are within the ICSID scope of jurisdiction. Claims filed jointly are homogenous in rights 

arising out of the Tyrea-Novanda BIT and the Tyrea-Kitoa BIT and homogenous in 

facts, as CLAIMANTS have similar investments which were impaired and expropriated by 

similar actions of RESPONDENT. Besides, CLAIMANTS seek similar remedies.  Therefore, 

to avoid inconsistency of separated proceedings and to bring efficiency to present 

arbitration, the multi-party proceeding should be pursued. 

IV.  RESPONDENT UNLAWFULLY EXPROPRIATED CLAIMANTS’ 

INVESTMENTS 

122.  Law 0808-L in conjunction with Ordinances which blocked CLAIMANTS’ websites 

constitute an unlawful expropriation of CLAIMANTS’ investments entitling CLAIMANTS to 

damages under the applicable BITs. (A) Blocking of access to CLAIMANTS’ websites 

constitute an indirect expropriation and (B) such expropriation is unlawful under Art. 6 

of the Tyrea-Novanda BIT and Art. 6 of the Tyrea-Kitoa BIT. Additionally, (C) actions 

of RESPONDENT lack characteristics of a non-compensable regulation.  

A. RESPONDENT INDIRECTLY EXPROPRIATED CLAIMANTS’ INVESTMENTS 

123.  RESPONDENT’s actions constitute indirect expropriation of CLAIMANTS’ investments. 

First, (1) blockings of CLAIMANTS’ websites effectively neutralized any benefit of the 

investments for CLAIMANTS. Second, (2) the character of the blockings indicates their 

permanent effect. 

1. Blockings of CLAIMANTS’ websites effectively neutralized any benefit of their 

investments  

124.  Blockings of CLAIMANTS’ websites made it impossible for CLAIMANTS to generate any 

profit in Tyrea and thus left CLAIMANTS “with assets, but without business”.134  

125.  To amount to an indirect expropriation, a state’s measure shall have a destructive effect 

on the economic value of the investment135 and shall “effectively neutralize the benefit of the 

                                                 
133 Record, ¶18, §562. 
134 CME, §591. 
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property for the foreign owner”.136 

126.  Furthermore, as Gemplus tribunal opined, an investment’s economic value loss is not 

decisive per se, while loss of “the ability to use its investment in any meaningful way” is.137 

127.  The ability to generate profit is an essential precondition of investor’s decision to 

invest.138 An investor whose right to generate profit in the territory of a host state is 

excluded by state actions is deprived of “access to the commercial value of its investment”,139 

rendering investment useless.  

128.  In the present case, even though CLAIMANTS still have the respective rights over their 

physical assets and their websites, blockings made their investment useless. 

129.  First, TCA Ordinances effectively cut access to CLAIMANTS’ websites.140 CLAIMANTS lost 

all their customers in Tyrea and became unable to generate any profit from advertising 

and paid services.141  

130.  Second, RESPONDENT’s actions deprived CLAIMANTS’ of their right to generate profit 

from the expansion in neighboring states of Alcadia and Larnacia.142 RESPONDENT’s 

statements and actions prohibiting CLAIMANTS’ social networks in Tyrea with reference 

to hate speech directly led to Alcadia’s and Larnacia’s authorities refusal to let 

CLAIMANTS’ operate and thus generate profit through their States143. As such, 

investments of CLAIMANTS in Tyrean economy for purposes of expansion were also 

affected by the blockings.  

131.  Therefore, CLAIMANTS investments in Tyrea became totally useless since CLAIMANTS 

were deprived of their right to generate any profit in Tyrea, both through Tyrean social 

networks and future Alcadian and Larnacian versions of their websites.  

2. Blockings of CLAIMANTS’ websites are de facto permanent 

132.  The character of CLAIMANTS’ websites blockings evidences their de facto permanent 

nature. 

                                                 
135 Telenor, §65; Tecmed, §115; Burlington(Liability), §§397-399; Total, §195. 
136 CME, §150. 
137 Gemplus, §8.23. 
138 Achmea, §280; Vivendi, §7.5.34. 
139 Achmea, §279. 
140 Record, ¶5, §14, ll. 161-162; Ibid., ¶14, §1973-1974. 
141 Ibid., ¶5, §14, ll. 158-161. 
142 Ibid., ¶¶5-6, §15, ll. 177-179. 
143 Ibid. 
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133.  A state’s measure amounting to indirect expropriation shall be permanent or at least not 

temporary or ephemeral.144 Such measure is deemed permanent when there is no 

immediate prospect that the owner will be able to resume the enjoyment of its 

property.145 

134.  Ordinances which blocked CLAIMANTS’ platforms neither indicate the duration of 

blockings nor establish the conditions for its annulment, and nor does Law 0808-L.146 

The “further notice” mentioned in Ordinances without any elaboration on its character or 

the conditions for its issuance is meaningless. Thus, the measures are equivalent to 

permanent.  

135.  The destructive and de facto permanent effect of RESPONDENT’s measures with no 

options for CLAIMANTS to remedy the transgression indicate that the measures are 

expropriatory.  

B. EXPROPRIATION IS UNLAWFUL 

136.  Neither condition for lawful expropriation in Art. 6 Tyrea-Novanda BIT and Art. 6 

Tyrea-Kitoa BIT is satisfied which entitles CLAIMANTS to damages. Even if the Tribunal 

finds certain conditions are satisfied, expropriation is still unlawful as they are 

cumulative.147  

137.  RESPONDENT (1) committed expropriation of CLAIMANTS’ investments not in the public 

interest, (2) disregarded due process of law, (3) discriminated CLAIMANTS, (4) frustrated 

CLAIMANTS’ legitimate expectations and (5) did not provide for just compensation.  

1. Blockings of CLAIMANTS’ social networks were not taken in the public 

interest 

138.  Contrary to RESPONDENT’s allegations, no public purpose was pursued by RESPONDENT 

when it blocked CLAIMANTS’ websites. 

139.  As tribunal in ADC held, “a treaty requirement for ‘public interest’ requires some genuine interest of 

the public”.148 The mere allegation of the host state that expropriation was made in the 

public interest is not enough and thus the burden of proof lies on the state.149 

                                                 
144 Tza Yap Shum, §163; Tippets, §22. 
145 CME, §607; Tecmed, §115. 
146 Record, ¶¶11-12. 
147 Vestey, §250. 
148 ADC, §432. 
149 Ibid. 
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Additionally, the measure of a state shall have a “reasonable nexus” with the alleged public 

purpose or, in other words, it shall be “capable of furthering that purpose”.150 

140.  The tribunal in Bear Creek when assessing presence of public interest followed Tecmed 

tribunal151 and noted that the social unrest should be caused by or be attributed to the 

claimant to justify expropriation.152 The investment itself should be the source which 

triggers events that cause harm to the public.  

141.  In the present case, any social unrest is a result of a political and social situation in the 

state, while the CLAIMANTS’ websites only served as platforms to express the true 

feelings/ideas of the citizens. Tyrea emerged from a civil war in 2012,153 long before the 

investments were made. Thus, the roots of the conflict between the Mynar and the 

Tatyar lie within the Tyrean society. The social unrest cannot be attributed to 

CLAIMANTS being only the intermediaries for expression of citizens’ views, including 

nationalist ones, which have never evanesced after the end of the civil war.154  

142.  Furthermore, the blockings of CLAIMANTS’ social networks did not lead to the decrease 

in ethnic tensions. It evidences the lack of the “reasonable nexus” between the blockings 

and the public interest. On 15 March 2018, after more than two weeks since the 

complete blockings of CLAIMANTS’ websites, a violent clash took place.155 Even without 

CLAIMANTS’ networks radicalists managed to organize the disorder. Moreover, the 

blockings intensified the social unrest, as the protesters came up with the new claims on 

the Tyrea’s interference with their freedom of speech.156 

143.  Therefore, blockings of CLAIMANTS’ websites do not pursue the declared public interest 

and thus violate Art. 6 of the Tyrea-Novanda BIT and Art. 6 of the Tyrea-Kitoa BIT. 

2. RESPONDENT disregarded due process of law while blocking CLAIMANTS’ 

platforms 

144.  RESPONDENT did not adhere to due process of law while blocking CLAIMANTS’ websites.  

                                                 
150 Vestey, §296. 
151 Tecmed, §133; Bear Creek, §435. 
152 Bear Creek, §401. 
153 Record, ¶48, §1, ll. 1455-1456. 
154 Ibid., ¶48, §1, ll.1463-1464. 
155 Ibid., ¶61, §5, ll. 1930-1931. 
156 Ibid., ¶62, §5, ll. 1932-1933. 
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145.  Due process of law requires that, first, the decision to expropriate be properly adopted,157 

and, second, that an opportunity to challenge such decision before an independent and 

impartial body is available.158  

146.  The tribunal in Thunderbird found that the state accorded due process of law in 

administrative proceedings because (1) the claimant had an opportunity to be heard and 

present its evidence; (2) the administrative order was adequately detailed and reasoned.159  

147.  A contrario, in the present case, CLAIMANTS neither had an opportunity to participate in 

the TCA investigation process leading to the issuance of Ordinances nor present their 

arguments and evidence as regards to their transgression. Thus, RESPONDENT failed to 

provide an opportunity to be heard to CLAIMANTS.  

148.  Second, Art. 117(s)(ii) of the Tyrean Penal Code requires TCA to assess “the gravity of, and 

the possibility to, cure the particular transgression” when imposing the penalty of blocking. In 

contrast, RESPONDENT failed to present any investigation and assessment of 

CLAIMANTS’ violations. Ordinances do not state any reasons why TCA opted for de facto 

permanent blockings and not temporary blockings or fines under Art. 117(s) of the 

Tyrean Penal Code. Furthermore, Ordinances do not even mention what violations 

CLAIMANTS committed in particular. Thus, RESPONDENT failed to adequately reason its 

decision which led to the expropriation. 

149.  Lastly, RESPONDENT failed to provide any clear procedure for appeal to TCA 

Ordinances and hence the argument of RESPONDENT that it accorded due process of 

law “rings hollow”.160 

150.  Therefore, RESPONDENT failed to accord due process of law when it blocked 

CLAIMANTS’ websites. 

3. Blockings of CLAIMANTS’ websites constitute a discriminatory action of 

RESPONDENT  

151.  RESPONDENT de facto discriminated CLAIMANTS. 

152.  Saluka tribunal held that state’s conduct is discriminatory when “similar cases are treated 

differently and without reasonable justification”.161 The discriminatory intent is not necessary for 

                                                 
157 Rusoro, §389. 
158 Ibid., ADC, §435; Kardassopoulos, §396. 
159 Thunderbird, §198. 
160 ADC, §435.  
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a measure to be considered discriminatory.162 

153.  Law 0808-L establishes regarding all social networks operating in Tyrea163 and is de jure 

non-discriminatory, yet its application is.  

154.  The TCA decided to block only CLAIMANTS’ platforms, even though CLAIMANTS’ 

networks were not the only social networks used by the radicalists in Tyrea. Local Tyrean 

platforms Wink and Truthseeker were used for spreading hate speech as well.164 Just like 

CLAIMANTS’, these platforms failed to implement an effective algorithm required by 

Law  808-L.165 Therefore, it is perfectly clear that CLAIMANTS were in the same position 

as Wink and Truthseeker and thus should have been treated equally by the TCA. 

155.  RESPONDENT’s authorities unreasonably justified Wink’s non-compliance with algorithm 

inefficiency, and thus absence of fault.166 As regards to Truthseeker, RESPONDENT have 

never explained its decision not to block.167 At the same time, CLAIMANTS’ platforms 

were blocked immediately.168 Albeit there are pending criminal proceedings against Wink 

and Truthseeker regarding the fine imposition169, it is clear that RESPONDENT treated 

national social networks in a less severe way, compared to CLAIMANTS.  

156.  Thus, RESPONDENT’s actions were discriminatory as it applied the same law differently 

to local and foreign social networks in the same situation without any reasonable 

justification. 

4. RESPONDENT frustrated CLAIMANTS’ legitimate expectations 

157.  Blockings of CLAIMANTS’ websites are contrary to RESPONDENT’s undertakings as it (i) 

created legitimate expectations of CLAIMANTS, and (ii) CLAIMANTS reasonably relied on 

them when investing in Tyrea, whilst RESPONDENT subsequently frustrated them. 

i. RESPONDENT created legitimate expectations of CLAIMANTS 

158.  Legitimate investment-backed expectations are created when a state makes clear and 

explicit or implicit170 representations to investors to induce the investment.171 These 

                                                 
161 Saluka, §313. 
162 El Paso, §305. 
163 Record, ¶8, l. 275. 
164 Ibid., ¶¶50-51, §13, ll. 1553-156. 
165 Ibid., ¶53, §22, ll. 1626-1633. 
166 Ibid., l. 1628-1630. 
167 Ibid., l. 1630. 
168 Ibid., ¶¶11-12 
169 Record, ¶67, §11, ll. 2090-2093. 
170 Parkerings, §331; Dolzer/Schreuer, ¶146. 
171 Sempra, §298; Glamis Gold, §799. 
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representations can be made in the context of a particular industry172 or deduced from 

the general regulatory framework.173 

159.  Statements of politicians can form a basis of investor’s legitimate expectations.174 

BG tribunal relied upon Argentina’s president’s message to Congress and “information 

memorandum” prepared by Argentina,175 while MTD tribunal took into account Chilean 

President’s toast speech as a representation of the state.176 

160.  On 10 September 2013, RESPONDENT passed the Media Law liberalizing the Internet.177 

In his official statement for the press, Mr. Anderson, the spokesperson of the Tyrean 

parliament, stated that Tyrea expects that Media Law will lay down the ground for 

“fruitful collaboration” with international social networks and specifically mentioned 

CLAIMANTS. RESPONDENT intentionally made specific assurances to the actors in the 

Internet industry, including CLAIMANTS, that Tyrea would act in line with this new law to 

induce the investments. 

161.  Furthermore, in December 2014, a representative of the Tyrean government stated on a 

sponsored international conference178 that RESPONDENT “will do absolute best to facilitate the 

establishment and use of new internet possibilities”.179  

162.  The assurances should be assessed in view that Tyrea is a party to the ICCPR.180 

Art. 19(2) of the ICCPR establishes protection to the right to freedom of expression 

including freedom to receive information of all kinds through any media. In HRC 

interpretation, a state cannot impose generic bans on the operation of certain sites and 

such bans are incompatible with Art. 19 of the ICCPR per se.181 As such, CLAIMANTS 

reasonably relied that Tyrea would act in compliance with its international obligations 

under the ICCPR and would not implement a law blocking entire websites. 

163.  Thus, RESPONDENT created legitimate expectations of CLAIMANTS that it will continue 

to act in line with the liberalization trend and collaborate with CLAIMANTS.  

                                                 
172 National Grid, §177; BG, §304. 
173 Enron, §§264-266; LG&E, §133; CMS, §275; Dolzer/Schreuer, ¶146. 
174 BG, §§300, 305. 
175 Ibid. 
176 MTD, §§156-157. 
177 Record, ¶48, §3, l. 1474-1476. 
178 Record, ¶48, §5, l. 1488-1490. 
179 Ibid., ¶49, §5, l. 1492-1493. 
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ii. CLAIMANTS reasonably relied on the RESPONDENT’s undertakings and RESPONDENT 

subsequently frustrated them 

164.  The violation of legitimate expectations is present when investor reasonably relies upon 

such assurances of a state at the time of the investment and a state subsequently 

repudiates them.182 

165.  CLAIMANTS started considering Tyrea as a potential expansion market only after the 

adoption of the Media Law.183 CLAIMANTS assessed the new legal framework of Tyrea 

and statements of RESPONDENT’s officials before making a decision to invest in this 

state.184 CLAIMANTS reasonably relied on the new Media Law combined with the 

international obligations of RESPONDENT under the ICCPR and following public 

assurances of RESPONDENT’s representatives.  

166.  RESPONDENT frustrated its own assurances to CLAIMANTS by implementing Law 0808-L 

and subsequently blocking CLAIMANTS’ websites without any assessment of CLAIMANTS’ 

transgressions.  

167.  Therefore, RESPONDENT frustrated CLAIMANTS’ legitimate investment-backed 

expectations as to the existence of liberal framework for the Internet industry in Tyrea. 

5. RESPONDENT did not provide just compensation following the expropriation 

168.  The last requirement for lawful expropriation under the respective BITs is the payment 

of just compensation. In the present case, however, it is uncontested and abundantly 

obvious that Law 0808-L does not provide for any compensation for the blocking of the 

social network185. Therefore, this final condition is also not satisfied. 

C. RESPONDENT’S ACTIONS DO NOT AMOUNT TO NON-COMPENSABLE REGULATION 

169.  Should the Tribunal find that police powers doctrine is applicable, RESPONDENT’s 

actions do not constitute a non-compensable regulation. 

170.  Right of a state to regulate without compensation is not unlimited and has its 

boundaries.186 When distinguishing an indirect expropriation from a non-compensable 

regulation, tribunals had recourse to (i) the degree of interference with the investment;187 

                                                 
182 Mobil Investments, §154; Micula, §667. 
183 Record, ¶49, §6, l. 1494-1495. 
184 Ibid., ¶13, §4, l. 440-443. 
185 Record, ¶¶8-9. 
186 ADC, §423.  
187 CMS, §262; Philip Morris, §192; Tecmed, §115; S.D.Myers(Merits), §282. 
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(ii) the public purpose of the governmental measure;188 (iii) the proportionality between 

the public policy objective pursued and the impact of such a measure on the 

investment.189 

i. The degree of interference with CLAIMANTS’ investments 

171.  The degree of interference of RESPONDENT’s measures with CLAIMANTS’ investments is 

so severe that the blockings cannot be considered a normal bona fide exercise of state’s 

police powers.190 

ii. Public purpose of RESPONDENT’s measures 

172.  The blockings of Claimant’s websites were not taken in pursuance of public purpose191 

and thus cannot justify the regulation. 

iii. Actions of RESPONDENT are disproportionate 

173.  Even if the Tribunal finds public purpose behind RESPONDENT’s measures, 

RESPONDENT imposed de facto permanent blockings on CLAIMANTS’ websites, it cannot 

be considered proportionate to the aim of protecting RESPONDENT’s public order.  

174.  As Tecmed tribunal concluded, there must be a reasonable relationship of proportionality 

between the impact of a state’s measure and the aim pursued.192 Albet a state can adopt 

regulatory measures in pursuance of a legitimate purpose, a state cannot be exempted 

from liability when the action is “obviously disproportionate to the need being addressed”.193 

175.  While public order protection per se may be legitimate, the same result could have been 

achieved with less severe, proportionate measures.   

176.  Instead of de facto blocking CLAIMANTS’ platforms forever and preventing their operation 

in general, RESPONDENT could have opted for temporary blockings or fines available 

under Art. 117(s) of the Tyrean Penal Code.194 However, it chose to completely prohibit 

the CLAIMANTS’ websites in the territory of Tyrea.  

177.  Therefore, de facto permanent blockings could not exempt RESPONDENT from its 

obligation to compensate.  

                                                 
188 Saluka, §255; Philip Morris, §302. 
189 Tecmed, §122; LG&E, §195; Azurix, §311; El Paso, §241.  
190 CLAIMANTS’ Memorial, §§124-135 
191 CLAIMANTS’ Memorial, §§138-143 
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193 LG&E, §195 
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178.  RESPONDENT unlawfully expropriated CLAIMANTS’ investments as it deprived 

CLAIMANTS of their right to generate any profit in Tyrea, breached all requirements for 

lawful expropriation under Art. 6 of the respective BITs and failed to satisfy conditions 

for a non-compensable regulatory measure of a state.  

V.  RESPONDENT VIOLATED ART. 3(1) OF THE TYREA-NOVANDA BIT AND 

ART. 3(1) OF THE TYREA-KITOA BIT 

179.  RESPONDENT violated Art. 3(1) of the Tyrea-Novanda BIT and Art. 3(1) of the Tyrea-

Kitoa BIT when it (A) failed to ensure FET to the investments of CLAIMANTS and (B) 

impaired by unreasonable and discriminatory measures the use and enjoyment thereof. 

A. RESPONDENT FAILED TO ENSURE FAIR AND EQUITABLE TREATMENT TO 

CLAIMANTS’ INVESTMENTS 

180.  Art. 3(1) of the Tyrea-Novanda BIT and Art. 3(1) of the Tyrea-Kitoa BIT provide that 

RESPONDENT shall ensure FET to the investments. As the FET standard does not refer 

to international law, it shall be interpreted as autonomous from minimum standard of 

treatment.195 

181.  By blocking CLAIMANTS’ websites, RESPONDENT violated Art. 3(1) of the Tyrea-

Novanda BIT and Art. 3(1) of the Tyrea-Kitoa BIT as blockings (1) resulted in 

frustration of CLAIMANTS’ legitimate investment-backed expectations and (2) were 

applied in violation of due process of law. 

1. RESPONDENT frustrated legitimate investment-backed expectations of 

CLAIMANTS 

182.  Legitimate investment-backed expectations of investors constitute a dominant element 

of the FET standard.196 CLAIMANTS invested in Tyrea relying on specific representations 

of RESPONDENT and general regulatory framework of Tyrea whereas RESPONDENT 

subsequently frustrated these legitimate expectations.197 
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2. RESPONDENT failed to accord due process of law 

183.  The FET standard includes the obligation of a state to act in accordance with due 

process of law.198 However, RESPONDENT failed to adhere to due process of law when it 

blocked CLAIMANTS’ websites.199  

184.  Therefore, RESPONDENT violated Art. 3(1) of the respective BITs as it failed to accord 

FET to CLAIMANTS. 

B. BLOCKINGS IMPAIRED CLAIMANTS OF THE USE AND ENJOYMENT OF THEIR 

INVESTMENTS 

185.  Art. 3(1) of the respective BITs guarantee protection against impairment of use of 

investment in discriminatory and unreasonable way. The BITs impose this obligation on 

the Contracting Parties in addition to FET.200 As LG&E tribunal held while examining 

the two standards, it is possible to violate one standard without violating the other.201 

186.  The ordinary meaning of the term “impairment”, which shall be considered under 

Art. 31(1) of the VCLT,202 is any negative impact or effect caused by measures of a host 

state.203 AES tribunal found the impairment when the state’ measure altered in a negative 

way investor’s regular income.204 

187.  Blockings of CLAIMANTS’ platforms excluded any possibility for CLAIMANTS to produce 

profits in Tyrea205 and thus impaired the use and enjoyment of CLAIMANTS’ investments. 

This impairment is the result of (1) unreasonable and (2) discriminatory measures of 

RESPONDENT. 

1. RESPONDENT’s conduct is unreasonable  

188.  RESPONDENT acted unreasonably while implementing Law 0808-L and blocking 

CLAIMANTS’ websites.  

189.  The investor is entitled to expect that the state will not act in a way which is manifestly 

inconsistent or unreasonable, i.e. unrelated to some rational policy.206 As such, the 

standard of reasonableness requires “a showing that the State’s conduct bears a reasonable 

                                                 
198 S.D.Myers(Merits), §134.  
199 CLAIMANTS’ Memorial, §§144-150 
200 Dolzer/Schreuer, ¶195; Duke Energy(Award), §377. 
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relationship to some rational policy”.207 

190.  RESPONDENT’s conduct is unreasonable since the rational basis between RESPONDENT’s 

actions and the aim of safeguarding public order208 is absent. 

191.  First, RESPONDENT slashed the initial 60-day period for compliance with the new 

Law 0808-L to 45 days without prior notice.209 This decision of RESPONDENT was in 

clear disregard of its previous statements. The Tyrean Minister ensured CLAIMANTS that 

“a feasible deadline was included into the law”.210 Moreover, RESPONDENT was aware that 60-

days period is an absolute minimum for the proper implementation and testing of the 

required algorithm.211 Thus, any reduction of the period may only serve to demonstrate 

that RESPONDENT was not interested in compliance. 

192.  Second, after the Law 0808-L came into force on 28 February 2018, RESPONDENT 

immediately blocked FriendsLook on the same day and Whistler and SpeakUp in the 

following two days.212 RESPONDENT alleges that it had investigated the CLAIMANTS’ 

transgressions prior to blockings.213 However, no evidence of such investigations and 

assessments exist and it is highly doubtable that RESPONDENT could have investigated 

the matter in such a short period of time. Thus, RESPONDENT’s conduct showcases that 

it intentionally cut down the period for compliance in order to immediately block 

CLAIMANTS’ websites.  

193.  Lastly, TCA issued Ordinances not specifying violations of CLAIMANTS or the term of 

the blockings.214 Using Law 0808-L and alleged threat to the public order as an excuse, 

RESPONDENT easily introduced censorship in Tyrea once again. If RESPONDENT acted in 

accordance with rational policy, it would have properly investigated the severity of 

CLAIMANTS’ violations, collaborated with them and issued adequately reasoned and 

specific sanctions with indication of violations and the term of the blockings. However, 

it made everything in its power to prohibit CLAIMANTS’ websites as quick as possible. 

194.  Therefore, RESPONDENT impaired CLAIMANTS of the use of their investments by taking 

series of unreasonable measures while implementing and applying Law 0808-L. 
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2. Blockings constitute a discriminatory measure 

195.  RESPONDENT discriminated CLAIMANTS when it applied the same Law 0808-L 

differently to national and foreign social networks in the same circumstances without any 

reasonable justification.215 

196.  Consequently, RESPONDENT violated Art. 3(1) of the respective BITs as it impaired the 

use of CLAIMANTS’ investments by unreasonable and discriminatory measures. 

197.  To conclude, RESPONDENT violated Art. 3(1) of the Tyrea-Novanda BIT and Art. 3(1) 

of the Tyrea-Kitoa BIT as it failed to ensure FET to CLAIMANTS’ investments and 

impaired the use and enjoyment thereof by unreasonable and discriminatory measures. 

VI. DCF METHOD SHOULD BE APPLIED FOR DAMAGES CALCULATION 

198.  Since RESPONDENT breached Arts. 3(1) and 6 of the Tyrea-Novanda BIT and Arts. 3(1) 

and 6 of the Tyrea-Kitoa BIT, it is liable for internationally wrongful acts. The respective 

BITs do not stipulate any rules relating to damages payable in the case of an unlawful 

expropriation or breach of the FET and non-impairment standards. Thus, the Tribunal 

should apply the default standard contained in customary international law216 and award 

damages in such amount that would “wipe out all the consequences of the illegal act”.217  

199.  CLAIMANTS invite the Tribunal to apply the DCF method for calculation of damages, 

which is “the most theoretically correct valuation method”218 and one of the most widely used by 

modern investment tribunals.219 The DCF method values an investment based on the 

stream of future cash flows that the investment is expected to generate.220 After that, the 

cash flows are discounted to the present value to account for the time value of money 

and the risk connected to the future cash flows.221  

200.  Contrary to RESPONDENT’s objections,222 the DCF method should be applied for 

calculation of damages in the present case, since (A) application of the DCF method is 

not speculative and (B) asset-based method proposed by RESPONDENT is inappropriate. 
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A. APPLICATION OF THE DCF METHOD IS NOT SPECULATIVE 

201.  In support of the DCF method application for calculation of damages, CLAIMANTS 

submitted the Damages Report.223 The application of the DCF method is not 

speculative, as (1) CLAIMANTS are going concerns with proven record of profitability, (2) 

CLAIMANTS presented adequate and reasonable projections for 2018, (3) discount rate 

chosen by CLAIMANTS is reliable, and (4) the market expansion profits bear high degree 

of certainty. 

1. CLAIMANTS are going concerns with a proven record of profitability 

202.  CLAIMANTS are going concerns and their operation period is enough to show their 

profitability for application of the DCF method. 

203.  Since the DCF method reflects the companies’ capacity to generate profit in the future, it 

is most appropriate  for valuating a “going concern”.224 A “going concern” is an enterprise 

consisting of income-producing assets which has been in operation for a sufficient 

period of time to generate the data required for the calculation of future income.225 The 

Metalclad tribunal established that the DCF method requires the sufficient period of prior 

presence of the business on the market which is “at least two or three years”.226 

204.  CLAIMANTS are the “going concerns” as they are the companies that operate social 

networks.227 Their value consists not of their movable and immovable property as such, 

but mostly of their intangible property, i.e. websites that produce all of CLAIMANTS’ 

income.228 CLAIMANTS launched their websites in Tyrea in 2015229 and were successfully 

operating and continuously generating profit until the blockings which took place in the 

end of February – beginning of March 2018.230 Thus, CLAIMANTS operated for nearly 

three years in Tyrea, which is enough to satisfy a “going concern” requirement.  

205.  At the same time, the mere absence of a “going concern” due to insufficient period of 

business operation does not exclude application of the DCF method. In Gold Reserve and 

S.D.Myers, the tribunals applied the DCF method since claimants have shown the ability 

to generate profit in the future, albeit the companies had not even started their 
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operations.231 Thus, for application of the DCF method, the only vital condition is that 

the asset is proven to yield economic benefits to the owner in the future.232 

206.  In the case at hand, during their operation period, CLAIMANTS generated profit in the 

amount of nearly 15,000,00 USD in 2016 and more than 33,000,000 USD in 2017 and 

were planning to generate even more profit in 2018.233 These facts evidence that not only 

CLAIMANTS had potential to generate profit, but they indeed had been profitable during 

all history of operation in Tyrea before the blockings. Thus, should the Tribunal find 

that the operation period of CLAIMANTS’ businesses is insufficient, the mere fact that 

they were highly profitable enterprises is enough for the projection of their future cash 

flows under the DCF method.  

207.  Therefore, the application of the DCF method is appropriate in the case at hand as 

CLAIMANTS are going concerns that have the proven record of high profitability. 

2. CLAIMANTS’ projections for profit for 2018 are not speculative 

208.  CLAIMANTS presented reliable projections as regards to their future profit in 2018. 

209.  To apply the DCF method, the claimant shall prove with sufficient degree of probability 

that its business would have been profitable “but-for” the state’s measures.234 In Impregilo, 

the tribunal refused to apply the DCF method since the concession concerned a poor 

market area and its profitability in the future could not have been proven.235 

210.  In contrast, CLAIMANTS became a tremendous success in Tyrea within months after their 

businesses launch.236 The number of Tyrean users engaging with the CLAIMANTS’ 

websites has been exponentially growing.237 Consequently, CLAIMANTS’ profits doubled 

in 2017 comparing to 2016. Moreover, since early 2017, CLAIMANTS have been 

developing new features tailor-made to Tyrean public.238 Launching these features would 

have only increased the popularity of CLAIMANTS’ networks in Tyrea and thus lead to the 

increase in profit. Therefore, more than double projection for 2018 from the revenues in 

2017 is not unsupported and is evidenced by the success of CLAIMANTS’ websites in 

                                                 
231 Gold Reserve, §830; S.D.Myers(Damages), §§98, 122. 
232 Marboe, §5.93. 
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Tyrea and their tailored development. 

211.  Furthermore, CLAIMANTS have proved to be profitable during their previous expansions 

to new foreign markets as well.239 E.g., when FriendsLook entered the market of 

Fitzrobia in 2013, it showed profits that amounted to 25% of revenue, which increased 

to 35% in 2018.240 Fitzrobia is a developed country with approximately 30,000,000 

inhabitants.241 In contrast, Tyrea has a population of 120,000,000242 and currently is in 

the state of transition from a military dictatorship to a democracy.243 Accordingly, 

CLAIMANTS as the only international social networks accessible in Tyrea244 are likely to 

attract more new users and thus generate even higher profits in Tyrea, compared to the 

smaller states with developed economies and presence of large competitors. 

212.  Thus, CLAIMANTS’ projections for 2018 are reasonable and can be relied upon by the 

Tribunal for the purposes of damages valuation under the DCF method. 

3. The discount rate proposed by CLAIMANTS is not speculative 

213.  A weighted average cost of capital (WACC) of 5% as a discount rate proposed by 

CLAIMANTS’ expert245 is reasonable.  

214.  The DCF method requires the future profits to be discounted via appropriate discount 

rate.246 It includes a country risk premium247 that can be understood as the premium for 

risk associated with investing in a country where the potential outcomes are more 

variable than those available in a low-risk country.248 Country risk premium encompasses 

such risks as money transfer and convertibility risk and cases of force majeure.249 

215.  In the present case, when evaluating the discount rate, CLAIMANTS’ expert included in it 

country risk, tax and currency risk, business risk, and force majeure risk.250 Thus, 

CLAIMANTS presented the discount rate which includes all the possible risks for 

CLAIMANTS’ investments in Tyrea.  

                                                 
239 Record, ¶61, §3, ll. 1914-1920. 
240 Ibid., ll. 1916-1918. 
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216.  The country risk premium, at the same time, shall not reflect the risk of unlawful 

conduct of a state, such as unlawful expropriation or breach of the FET and non-

impairment standards. The tribunal in Gold Reserve considered it inappropriate to increase 

the country risk premium to reflect the potential breach of BIT obligations by the 

state.251 According to Flughafen tribunal, the state that increases the country risk through 

adoption of new regulations, cannot benefit from a wrongful act attributable to it.252 

217.  RESPONDENT’s expert alleges that 5% discount rate is very low, considering the political 

risks of operating in Tyrea.253 However, Tyrea changed its policy towards the Internet 

industry from freedom to total control only in 2018254 and thus the country risk premium 

included in the discount rate should not reflect this change as the possibility of the 

conduct of Tyrea which violates its obligations under the Tyrea-Novanda BIT and the 

Tyrea-Kitoa BIT.  

218.  In the case at hand, CLAIMANTS proposed 5% discount rate which includes country risk 

premium. Even if the Tribunal considers the assertions of RESPONDENT’s expert as to 

the risks of investing in Tyrea reliable, the presented discount rate of 5% adequately 

represents the country risk premium regarding Tyrea. Therefore, discount rate of 5% is 

not speculative. 

4. The market expansion profits are not speculative 

219.  The lost profits for market expansion submitted by CLAIMANTS are reasonable and 

supported with financial data and facts. 

220.  For the purposes of damages evaluation, lost profits can be awarded even for a pre-

operational project which would have been profitable “but-for” the unlawful conduct of a 

state.255 In Crystallex, S.D.Myers and Gold Reserve, the tribunals found that the projects 

would have generated profits if they had been allowed to operate and applied the DCF 

method.256  

221.  In the present case, CLAIMANTS’ damages calculations included profits for market 

expansions to Alcadia and Larnacia.257 CLAIMANTS’ Damages Report is based on 

                                                 
251 Gold Reserve, §841. 
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business plans regarding those market expansions,258 which are considered reliable 

evidence.259 Furthermore, there is sufficient data that CLAIMANTS’ previous expansions 

to new foreign markets were successful. First, the Damages Report clearly shows that 

expansion to Tyrea was highly successful.260 Furthermore, in 2013, when FriendsLook 

entered the market of Fitzrobia, it showed profits of 25% and increased them to 35% in 

2018.261 Whistler and SpeakUp showed profits within 10% revenue margin when 

entering new markets and increased them steadily year by year.262 

222.  Thus, although CLAIMANTS had not commenced operations in Alcadia and Larnacia, 

they provided sufficient proof for potential profitability of expansion to those countries, 

were they not blocked in Tyrea. 

B. ASSET-BASED METHOD PROPOSED BY RESPONDENT IS INAPPROPRIATE IN THE 

PRESENT CASE 

223.  RESPONDENT’s expert suggested to base damages calculations on proven expenditure,263 

i.e. to use an asset-based method of valuation. In the present case, the asset-based 

method will not allow to correctly calculate damages and “wipe out”264 all consequences of 

RESPONDENT’s unlawful acts.  

224.  The asset-based method of valuation only focuses on assets and debts listed in the 

business’s financial statements and may not capture the value of intangible assets265 and 

ability to generate profit.266  

225.  The Amoco tribunal rejected this method since it omitted the fact that the expropriated 

asset consisted of not only tangible goods, but also intangible items, such as contractual 

rights, goodwill and commercial prospects.267 As the tribunal in AMINOIL opined, the 

asset-based approach or the “net book value” may only be suitable when it is a case of a 

recent investment, the original cost of which was not far from that of the present 

replacement cost.268 
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226.  In the present case, the core of CLAIMANTS’ businesses value lies in their social 

networks. Irrespective of CLAIMANTS’ relatively small initial investments in Tyrea,269 they 

have proved to be extremely profitable enterprises.270 The application of asset-based 

method of valuation proposed by RESPONDENT would only cover the initial value of 

CLAIMANTS’ assets. This would reduce the value of CLAIMANTS’ businesses that were 

steadily growing for almost three years to nearly nothing. Awarding direct damages is not 

sufficient to compensate the breach of RESPONDENT’s obligations under the Tyrea-

Novanda BIT and the Tyrea-Kitoa BIT. Following the standard of full reparation 

contained in the customary international law,271 the Tribunal should reject the asset-

based approach proposed by RESPONDENT. 

227.  To conclude, the Tribunal should apply the DCF method for calculation of damages 

since its application is sufficiently proven and no other method may cover the whole 

value of CLAIMANTS’ investments. 
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PRAYER FOR RELIEF 

228.  CLAIMANTS respectfully request this Tribunal: 

 

(1) To decline the provisional measures requested by RESPONDENT; 

(2) To find the Tribunal has jurisdiction over the dispute; 

(3) To find that the proceedings can be pursued on a multi-party basis; 

(4) To declare RESPONDENT breached Arts. 3(1) and 6 of the Tyrea-Novanda 

BIT and Arts. 3(1) and 6 of the Tyrea-Kitoa BIT; 

(5) To declare the DCF method is appropriate for calculation of damages. 

Respectfully submitted on 16 September 2019 
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Team Palmer 

 

On Behalf of Friendslook plc, Whistler Inc., SpeakUp Media Inc. 

 


