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PRELIMINARY STATEMENT 

 

1. Claimants FriendsLook plc, (“FriendsLook”), Whistler Inc. (“Whistler”), and SpeakUp 

Media Inc. (“SpeakUp”) hereby submit their Memorial on Jurisdiction, Liability and 

Remedies in this arbitration proceeding against Respondent, the Republic of Tyrea 

(“Tyrea,” or “Respondent”), pursuant to the Agreement on the Promotion and Reciprocal 

Protection of Investments Between the Republic of Tyrea and the Union of Kitoa (“TK 

BIT”) and the Agreement on the Promotion and Reciprocal Protection of Investments 

Between the Republic of Tyrea and the Federation of Novanda (“TN BIT”). 

 

2. FriendsLook is a global social network organized in Novanda,1 which went public in in 

2009.2 FriendsLook gives users worldwide a platform to share media with other users.3 

FriendsLook’s revenue is mainly derived from advertising revenue.4 In January 2015, it 

decided to expand its operations to Tyrea.5  

 

3. Whistler is a social network organized in Kitoa in 2010,6 providing users with a platform 

to express thoughts and ideas in short text-format on any manner of subjects.7 It derives 

revenue from advertising and promoted posts.8 In June 2015, Whistler launched a 

localized version of its website in Tyrea.9 

 

4. SpeakUp is a Kitoa-based social network organized in 200410 which hosts over 400 

million different blogs operated by users across the world. Users can create and maintain 

their blogs, populating them with content of their choosing.11 Its revenue is generated 

principally through the sale of advertising space, as well as the sale of “pro” user features 

on its platform.12 SpeakUp expanded its operations to Tyrea in June 2015.13 

                                                
1 Uncontested Facts, ¶7, L.1503-1504.  
2 Uncontested Facts, ¶7, L. 1501. 
3 Uncontested Facts, ¶7, L. 1506-1507. 
4 Uncontested Facts, ¶7, L. 1507 
5 RFA, ¶4, L.107.  
6 RFA, ¶5, L. 110. 
7 RFA, ¶5. 
8 Uncontested Facts, ¶8, L.1514. 
9 RFA, ¶5. 
10 RFA, ¶6, L.114. 
11 Uncontested Facts, ¶9, L. 1518. 
12 Uncontested Facts, ¶9, L. 1523. 
13 RFA, ¶6, L.8. 
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STATEMENT OF FACTS 

 

5. On 10 September 2013, Respondent passed Law No. 1125-L on Media and Information 

(“2013 Media Law”) as an initiative to liberalize the Internet and loosen its control over 

the media and the press.14 Claimants regarded Respondent as a key target market and a 

potential expansion opportunity after the adoption of the 2013 Media Law.15  

 

6. In 2014, Respondent sponsored an international conference “A New Web Era in 

Tyrea.”16 A representative of Respondent said that “we declare with absolute certainty 

that a new internet era has begun for Tyrea and that we will do our absolute best to 

facilitate the establishment and use of new internet possibilities for the people of 

Tyrea.”17 

 

7. In 2015, within months of their launch, Claimants’ platforms enjoyed tremendous 

success in Tyrea, gaining millions of new users, with FriendsLook being recognised in 

Tyrea as almost synonymous with the Internet itself.18 Said platforms were used as tools 

for interaction, expression, and some radical opinions. 

 

8. In December 2017, Respondent started to make public statements alleging that its 

inability to control ethnic tension within its own territory was partly caused by the 

perpetrators’ use of Claimants’ social media platforms for spreading hate speech and 

coordinating violent activities.19 

 

9. On 12 January 2018, Respondent enacted Law No. 0808-L20 which provided that social 

networks operating in Tyrea should develop and implement an algorithm in order to filter 

potentially prejudicial content, and to provide access to users’ personal details and 

messaging.21 Decree No. 0578/201-D22 provided for a 60-day deadline for compliance 

                                                
14 Uncontested Facts, ¶3. 
15 Uncontested Facts, ¶3, L.1494-1496. 
16 Uncontested Facts, ¶5, L.1488. 
17 Uncontested Facts, ¶5, L.1490-1493. 
18 Uncontested Facts, ¶10, L.1530-1532. 
19 RFA, ¶8. 
20 C.Exh.2. 
21 RFA, ¶9. 
22 C.Exh.1. 
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with the new requirements, including for the algorithm to be developed and implemented 

and existing users identified.23  

 

10. FriendsLook and Whistler continued to implement the required identification message 

storing while SpeakUp engaged in communication with Respondent hoping to negotiate 

that the requirement either be eliminated or restricted to a limited list of particular 

circumstances when access had to be provided.24 SpeakUp was granted an official 

audience with the Minister for Telecommunications, Information Technology and Mass 

Media of Tyrea, Fredrik Woodlant; during that meeting, Woodlant acknowledged the 

importance of allowing sufficient time for testing the algorithm.25 

 

11. Thirty days from the initial grant of the 60-day period, and without prior notice, 

Respondent slashed the 60-day period to 40 days by way of Decree No. 0599/201-D.26 

At this point, Claimants already had effective filters in place, as well as manual 

complaint-based systems for dealing with incidents like hate speech.27 Claimants were 

able to prepare the first version of the algorithm within the new deadline.28 Without 

regard to this compliance by Claimants, Respondent proceeded with the blocking of 

Claimants’ social media platforms with an order to the national internet service providers, 

following Respondent’s Ordinances of 28 February, 1 March and 2 March 2018.29 Social 

media platforms Wink and Truthseeker developed locally in Tyrea were not blocked.30 

 

12. On 29 June 2018, Claimants submitted their request for arbitration to the ICSID 

Secretariat.  

 

  

                                                
23 Uncontested Facts, ¶15, L.1577–1578. 
24 Uncontested Facts, ¶17, L.1593–1597. 
25 Uncontested Facts, ¶18. 
26 C.Exh.3, L.352-355. 
27 Uncontested Facts, ¶16. 
28 RFA, ¶12, L.140-141. 
29 C.Exh.4. 
30 RFA, ¶12, L.147-148 
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ARGUMENTS 

 

Claimants submit that this Tribunal should deny the Request for Provisional Measures filed by 

Respondent (I), exercise its jurisdiction over the instant dispute (II), and find that Respondent 

has violated Claimants’ right against unlawful expropriation and right to fair and equitable 

treatment (III). For the foregoing, Claimants are entitled to compensation (IV). 

 

I. THE PROVISIONAL MEASURES REQUESTED BY RESPONDENT SHOULD BE DENIED.  

 

1. Article 47 of the ICSID Convention defines this Tribunal’s authority regarding the grant 

of provisional measures.31 Provisional measures are extraordinary in nature and should 

be granted only “to protect rights that could, absent such measures, be definitely lost.” 32 

 

2. Respondent fails to assert any clear legal right to the issuance of provisional measures. 

Respondent’s Request for Provisional Measures (RPM) states that it seeks to enjoin 

Claimants from its participation in “the publication of propaganda,” in fear that 

Claimants’ acts will prejudice Respondent’s bid to host the 2030 World Expo,33 affect 

the impartiality of the members of this Tribunal,34 and threaten Respondent’s image as a 

potential hub of investments.35 

 

3. None of these are rights for which Respondent can demand protection. This Tribunal’s 

jurisdiction is limited only to parties who have given consent to these proceedings – 

Claimants and Respondent herein36. None of the acts complained of in the RPM are 

attributable to Claimants. As can be seen from the enumeration of publications made by 

Respondent,37 the publishers who they seek to enjoin are not in fact party to these 

                                                
31 Convention on the Settlement of Investment Disputes Between States and Nationals of Other States 

(International Centre for Settlement of Investment Disputes [ICSID]) 575 UNTS 159, hereinafter, “ICSID 

Convention”; Art. 47 of the ICSID Convention provides as follows: 

“Except as the parties otherwise agree, the Tribunal may, if it considers that the circumstances 

so require, recommend any provisional measures which should be taken to preserve the respective 

rights of either party.” 
32 Occidental Petroleum Corporation and Occidental Exploration and Production Company v. Republic of 

Ecuador (II) ICSID Case No. ARB/06/11, Decision on Provisional Measures, 17 August 2007, ¶59.  
33 RPM, ¶7 
34 RPM, ¶9 
35 RPM, ¶10 
36 ICSID, Article 25 
37 RPM, ¶3 
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proceedings, and thus cannot be made subject to the Tribunal’s orders. Respondent does 

not have a right to silence those who are not party to this proceeding. 

 

4. Respondent must demonstrate its right to the issuance of provisional measures. The 

Tribunal in Anderson v. Costa Rica38 held that, for a grant of provisional measures to 

issue, the requesting party must demonstrate that the measures are necessary to preserve 

a party's rights (A); and the need for such measures must be urgent (B) to avoid 

irreparable harm (C). These requisites are cumulative in nature, such that the absence of 

one would suffice to deny a request for provisional measures. In this case, Respondent 

fails to meet any of them. 

 

A. No right of Respondent has been transgressed by Claimants’ acts. 

 

5. Respondent’s RPM lists harms which it seeks to avoid by the issuance of provisional 

measures. However, these harms are entirely speculative, and Respondent has no right to 

seek protection against them. In Anderson, the Tribunal rejected the request for 

provisional measures therein, ruling that the party seeking provisional measures was 

“only the bearer of a mere expectation, which could hardly be the object of a guarantee 

or of protection by means of provisional measures.” 39 

 

6. In this case, Respondent’s bid to host the 2030 World Expo, and the issuance of sovereign 

bonds do not constitute rights but are mere expectations that cannot be guaranteed nor 

protected by means of provisional measures. Respondent does not hold any rights that 

warrant protection against the acts of Claimants. 

 

7. Furthermore, none of the allegedly damaging acts can be attributed to Claimants. In fact, 

the only acts demonstrably attributable to Claimants in this case are their engagement of 

a Public Relations firm, and their publishing of the Request in the Global Herald.40 

Neither of these acts amount to a violation of any rights Respondent may claim – such as 

the right to confidentiality (1) or the right to procedural integrity (2). 

                                                
38 Alasdair Ross Anderson and others v. Republic of Costa Rica, ICSID Case No. ARB(AF)/07/3 (hereinafter, 

“Anderson”), Decision on Provisional Measures, 8 November 2008, ¶20. 
39 Anderson., at ¶23 
40 Procedural Order No. 3, ¶7 



 

6 

 

1. Respondent has no right to confidentiality. 

 

8. In Biwater Gauff v. Tanzania, the Tribunal held that “there is no provision imposing a 

general duty of confidentiality in ICSID arbitration.”41 Assuming the publications of 

third parties can somehow be attributable to Claimants, there is no provision enjoining 

confidentiality in these proceedings. Thus, Respondent cannot claim a right to the 

cessation of any publications. 

 

2. Respondent’s right to procedural integrity is not being impaired. 

 

9. Claimants’ acts cannot be considered prejudicial to Respondent’s right to procedural 

integrity. As held in Nova Group v. Argentina,42 this right fundamentally concerns “right 

of the parties to present their respective positions to the Tribunal.” Claimants are not 

being precluded from presenting their case simply because non-parties to the case are 

discussing the dispute.  These external discussions are beyond the scope of this 

proceeding.  

 

10. As explicitly stated in Procedural Order No. 1, free speech and censorship are not within 

the ambit of the proceedings, and Respondent has not shown how these unrelated 

publications have prevented it from presenting its position to the Tribunal. Unlike in 

Quiborax v. Bolivia, where Bolivia was accused of sequestering evidence and 

intimidating witnesses,43 there is no showing that Respondent in this case is under threat 

of sequestration of any evidence it may present or intimidation of any witnesses it may 

produce.  

 

11. Nor is it shown, as alleged in Nova Group, that access to and integrity of evidence is 

under threat by any act of Claimants.44 While in that case, the Tribunal found a potential 

harm to procedural integrity in the conduct of criminal proceedings against potential 

                                                
41 Biwater Gauff (Tanzania) Limited v. United Republic of Tanzania, ICSID Case No. ARB/05/22, Procedural 

Order No. 3, ¶121. 
42 Nova Group Investments, B.V. v. Romania, ICSID Case No. ARB/16/19, Procedural Order No. 7 Concerning 

the Claimant’s Request for Provisional Measures, 29 March 2017, ¶235. 
43 Quiborax S.A., Non-Metallic Minerals S.A. v. Plurinational State of Bolivia, ICSID Case No. ARB/06/2, 

Decision on Provisional Measures, 26 February 2010, ¶¶56-57. 
44 Nova Group (n12), ¶108. 
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witnesses, Respondent in this case fails to demonstrate any manner in which the evidence 

which it may present is impaired by Claimants’ acts. 

 

B. The imagined harm to Respondent’s rights does not require urgent 

protective measures. 

 

12. The Tribunal in Tokios Tokeles v. Ukraine ruled that “a measure is urgent where action 

prejudicial to the rights of either party is likely to be taken before such final decision is 

taken.”45  

 

13. There is no urgent need to protect against a harm to Respondent’s rights, because of the 

speculative nature of its assertions. In Maffezini v. Spain, the Tribunal rejected an 

application for provisional measures, ruling that Article 39(1), granting Tribunals the 

authority to grant “provisional measures for the preservation of rights,”46 was couched in 

the present tense, indicating that, for the purpose of granting provisional measures, “such 

rights must exist at the time of the request, must not be hypothetical, nor are ones to be 

created in the future.”47  

 

14. As established in Occidental (II) v. Ecuador, the office of provisional measures is to 

“protect the requesting party from imminent harm,” not harm which is merely “potential 

or hypothetical.”48 The harm threatened by the acts sought to be enjoined in a request for 

provisional measures must be inflicted in the present. However, in this case, any potential 

harm to Respondent will not be realized for over half a decade, since the results of its 

World Expo bid will not be known until 2025, and its sovereign bond issuance has yet to 

occur. Clearly, the harm alleged by Respondent is more imagined than real, and there is 

no urgency to issue measures to protect against Respondent’s imagined harms. 

 

 

 

                                                
45  Tokios Tokelés v. Ukraine, ICSID Case No. ARB/02/18, Procedural Order No. 3,¶8. 
46 Arbitration Rules, R.39(1) 
47 Emilio Agustín Maffezini v. The Kingdom of Spain, ICSID Case No. ARB/97/7, Decision on Request for 

Provisional Measures, 28 October 1999, ¶13. 
48 Occidental Petroleum Corporation and Occidental Exploration and Production Company v. Republic of 

Ecuador (II), ICSID Case No. ARB/06/11, Decision on Provisional Measures, 17 August 2007, ¶89. 
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C. The harm threatened, if it occurs, is not irreparable. 

 

15. The Tribunal in CEMEX v. Venezuela rejected a request for provisional measures, ruling 

that such measures are necessary “to prevent irreparable prejudice to the rights which are 

the subject of the dispute.”49 Stated differently, there is necessity to grant provisional 

measures only when such would address a damage so grave as to be incapable of 

recompense by a later arbitral award, whether by monetary damages or otherwise. This 

is affirmed in Plama v. Bulgaria, wherein the Tribunal, rejecting a request for provisional 

measures, ruled that “harm is not irreparable if it can be compensated for by damages.”50  

 

16. In this case, Respondent posits damage which is economic in nature, since it lists 

economic gains from the World Expo bid as well as gains from its sovereign bond 

issuance as the purported rights for which protection from harm is sought. Clearly then, 

the damage Respondent alleges may be estimated in monetary terms. Therefore, the 

damage is reparable and can be claimed, considering Respondent has reserved its right 

to file a counter-claim.51 Thus, the provisional measures sought are not directed against 

irreparable harm. 

 

II. THIS TRIBUNAL HAS JURISDICTION OVER THE INSTANT DISPUTE. 

 

17. Article 25(1) of the ICSID Convention recognizes the Centre’s jurisdiction over “legal 

dispute(s) arising directly out of an investment, between a Contracting State and a 

national of another Contracting State, which the parties to the dispute consent in writing 

to submit to the Centre.”52 Respondent assails this Tribunal’s jurisdiction, arguing that it 

is not a member to the ICSID Convention, and that it has withdrawn its consent to 

arbitration. Respondent’s contentions are misplaced. 

 

18. Claimants submit that Respondent remains a Contracting State to the ICSID Convention 

(A), its consent in writing to the submission of disputes to the Centre remains, (B), and 

                                                
49 CEMEX Caracas Investments B.V. and CEMEX Caracas II Investments B.V. v. Bolivarian Republic of 

Venezuela, ICSID Case No. ARB/08/15, Decision on the Claimants' Request for Provisional Measures, 3 March 

2010, ¶40. 
50  Plama Consortium Limited v. Republic of Bulgaria, ICSID Case No. ARB/03/24, Decision on Jurisdiction, 8 

February 2005, ¶46. 
51 Response to the Request for Arbitration, ¶18. 
52 ICSID Convention, Article 25(1) 
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the Tribunal may exercise jurisdiction over multiparty claims under Respondent’s 

consent (C) and under existing jurisprudence (D).  

 

A. Respondent remains a member of the ICSID Convention for the purpose of 

these proceedings. 

 

19. Article 71 of the ICSID Convention states that the denunciation “shall take effect six 

months after receipt of such notice.”53 Stated differently, the ICSID Convention states 

that the notice of denunciation has no effect until the lapse of six (6) months from the 

notice of denunciation. Interpreting the effect of this period, the Tribunal in Blue Bank 

v. Venezuela, recognized that, if Claimants filed their Request for Arbitration before the 

effectivity of the notice of denunciation under Article 71 of the ICSID Convention, then 

“the agreement to arbitrate was formed before the expiry of the six-month period,” thus 

binding the sovereign respondent in that case.54 

 

20. In this case, Respondent filed its Notice on 5 January 2018.55 Applying Article 71 of the 

ICSID Convention Respondent’s denunciation did not take effect until 6 July 2018, i.e., 

after Claimants filed their Request for Arbitration on 29 June 2018. Considering 

Respondent remained a Contracting State for the purpose of the Tribunal’s exercise of 

jurisdiction under Article 25(1) of the ICSID Convention, an agreement to arbitrate was 

formed.  

 

21. Even if this Tribunal considers the denunciation immediately effective, Respondent is 

still bound by its consent. Article 72 of the ICSID Convention provides that the issuance 

of a Notice of Denunciation under Article 71 does not affect “rights or obligations under 

this Convention of that State… arising out of consent to the jurisdiction of the Centre 

given by one of them before such notice was received by the depositary.”56 This is a form 

of survivor clause, which preserves from denunciation those obligations predating the 

notice.  

 

                                                
53 ICSID Convention, Article 71 
54 Blue Bank International & Trust (Barbados) Ltd. v. Bolivarian Republic of Venezuela, ICSID Case No. 

ARB/12/20, Award, ¶120. 
55 Notice, L826 
56 ICSID Convention, Article 72 
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22. Clearly, Respondent’s obligation to submit to arbitration proceedings under the ICSID 

Convention stems from its unilateral consent to arbitration explicitly provided in Article 

9 of the BITs. It is this consent — and the obligation to submit to arbitration arising 

therefrom — that predates the notice of denunciation, preserving the obligation from any 

effect the notice of denunciation may have had by operation of Article 72 of the ICSID 

Convention. 

 

23. Therefore, for the purpose of these proceedings, the Tribunal still exercises jurisdiction 

over Respondent as a Contracting State to the ICSID Convention under Article 25(1) of 

the Convention. 

 

B. Respondent’s consent to arbitration is effective because of a lack of any 

withdrawal thereof. 

 

24. The second key element of the Tribunal’s jurisdiction is the written consent of parties to 

the dispute.57 In the instant case, Respondent’s consent is embodied in Article 9 of the 

Tyrea-Kitoa and Tyrea-Novanda BITs (collectively referred to as “BITs”).58 

 

25. Under Art. 9.3 of the BITs, Respondent gave its “unconditional consent to the submission 

of disputes” under the ICSID Convention.59 A host State’s membership in a treaty 

containing such a provision constitutes a standing offer to arbitrate,60 and the Tribunal is 

vested with jurisdiction if and when a Claimant recognized as a “national of the other 

Contracting State” manifests its own consent through the filing of a Request for 

Arbitration, perfecting the arbitration agreement.61 

 

26. This consent remains valid and existing absent express withdrawal of the same. The 

travaux préparatoires of the ICSID Convention reflects this since the drafting 

committee, discussing how termination of written consent may be made, opined that “in 

the case of an arbitration clause which could be terminated by one of the parties, the 

                                                
57 ICSID Convention, Art. 25(1). 
58 BITs, Article 9.3. 
59 BITs, Article 9.3. 
60 Iurii Bogdanov, Agurdino-Invest Ltd. and Agurdino-Chimia JSC v. Republic of Moldova (I), SCC Case No. 

093/2004, Award, 22 September 2005, p. 6, citing PAULSSON, J., “Arbitration Without Privity”, in 10 ICSID 

Review—Foreign Investment Law Journal 232 (1995). 
61 Id. 
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jurisdiction of the Centre would come to an end (only) on termination of the clause.”62 

Since the arbitration clause whereby Respondent consented to submit to arbitration is 

embodied in Article 9, its consent can only be terminated through the amendment or 

repeal of the said arbitration clause, or the BITs themselves.  

 

27. Article 54 of the VCLT, discussing withdrawal from the effectivity of treaties, states that 

withdrawal must occur “in conformity with the provisions of the treaty.”63  To allow 

withdrawal from the effect of Article 9 — i.e., the “grant of consent” — would be to 

validate Respondent’s violations of its obligations under customary international law: to 

withdraw from treaties only by the means sanctioned therein (1). It would also leave 

investors without recourse for the resolution of their disputes, since Article 9 provides 

the principal means of dispute resolution for investors in Respondent State (2). 

 

1. Consent to arbitration has not been withdrawn in the manner required 

by treaty law or customary international law.  

 

28. In this case, Article 9 is an arbitration clause granting the Tribunal jurisdiction over 

disputes under the BITs.64 Respondent has taken no action to terminate either the BIT 

containing the consent, nor even Article 9 thereof, although Article 13(2) of the BITs 

provides an avenue therefor.65 Article 13(2) of the BITs requires states to expressly give 

notice of termination at least six (6) months before the expiry of the current period of 

validity. When the BITs first reached their date of expiry in 2015,66 and no Contracting 

Party gave notice of termination, the BITs were extended until 2025, making 

Respondent’s consent to arbitration effective to this day. Since Respondent’s statement 

                                                
62 Fábrica de Vidrios Los Andes, C.A. and Owens-Illinois de Venezuela, C.A. v. Bolivarian Republic of Venezuela, 

ICSID Case No. ARB/12/21, Award, 13 November 2017, ¶292, citing the travaux préparatoires of the ICSID 

Convention. 
63 VCLT, Article 54 
64 BIT, Article 9 
65 BIT, Article 13(2); 

“Unless notice of termination bas been given by either Contracting Party at least six months 

before the date of the expiry of its validity, the present Agreement shall be extended tacitly for 

periods of ten years, each Contracting Party reserving the right to terminate the Agreement upon 

notice of at least six months before the date of expiry of the current period of validity.” 
66 BIT, Article 13(1); 

“The present Agreement shall enter into force on the first day of the second month following the 

date on which the Contracting Parties have informed each other in writing that the procedures 

constitutionally required therefor in their respective countries have been complied with and shall 

remain in force for a period of fifteen years.” 
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purportedly withdrawing consent does not conform to the process under Article 13.2 of 

the BITs, it did not result in the withdrawal of Respondent’s written consent to arbitration 

as embodied in Article 9 of the BITs. 

 

29. Respondent cannot cling to its supposed withdrawal of consent in its Notice of 

Denunciation.67 As stated earlier, withdrawal from the effect of treaties must be made in 

accordance with the provisions of that treaty. Thus, the effect of consent to arbitration 

under Article 9 cannot be terminated by means that are not in conformity with the BITs. 

Any supposed withdrawal from BIT provisions not in conformity with Article 13(2) of 

the BITs is ineffective, and thus, the consent granted under Article 9 continues to be 

effective.  

 

2. The denial of this Tribunal’s jurisdiction would leave Claimants 

without recourse for the resolution of the dispute. 

 

30. Respondent claims that it made its withdrawal of consent under its Notice of 

Denunciation, where it rejected “the competence of any tribunal… as to Tyrea.” To 

accept this interpretation would essentially render nugatory the existence of Article 9 of 

the BITs, even without a withdrawal from the BITs or a modification of the provision. 

 

31. This would be contrary to the effet utile68 of Article 9 of the BIT, because this 

interpretation would render the entire dispute resolution provision of the BIT without 

effect and leave parties thereto without recourse for violation of rights under the BIT. 

The Tribunal in SPP v. Egypt recognized that “a legal text should be interpreted in such 

a way that a reason and a meaning can be attributed to every word in the text.”69 Similarly, 

in Tidewater v. Venezuela, the Tribunal held that “it should strive to avoid an 

interpretation that… empties the provision of the legal effect intended by the state.”70 In 

this case, the legal effect intended by Contracting States to the BITs was the submission 

of disputes to arbitration. Thus, the BITs should be interpreted to allow such legal effect. 

                                                
67 Respondent’s Exhibit No. 1, [hereinafter “R.Exh.”], p.27, L850. 
68 PNG Sustainable Development Program Ltd. v. Independent State of Papua New Guinea, ICSID Case No. 

ARB/13/33, Award, 5 May 2015, ¶267. 
69 Southern Pacific Properties (Middle East) Limited v. Arab Republic of Egypt, ICSID Case No. ARB/84/3, 

Decision on Jurisdiction, 14 April 1988, ¶94. 
70 Tidewater Investment SRL and Tidewater Caribe, C.A. v. Bolivarian Republic of Venezuela, ICSID Case No. 

ARB/10/5, Decision on Jurisdiction, 8 February 2013, ¶134. 
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32. Advertence to Article 9.2 of the BIT, referring to arbitration under the ICSID Additional 

Facility Rules would not cure the prejudicial effect of the interpretation Respondent 

proffers, since the plain text of the treaty refers exclusively to a situation where one of 

the Contracting Parties to the BIT has “not yet become” a party to the ICSID 

Convention.71 In this case, Respondent was already a party to the ICSID Convention, 

thus making Article 9.2 inapplicable for the purpose of providing parties with an effective 

mode of dispute resolution.  

 

33. A dispute resolution system is fundamental for a BIT to have binding force on parties. 

As noted by Bonnitcha in 2017, after an early period of developing countries forging 

commercial links through BITs in a haphazard manner, greater scrutiny and effort has 

been put into negotiating and acceding to these treaties, precisely because the rise in 

investment treaty arbitration brought these States to realize the “binding nature” of the 

obligations entered into through these treaties.72 

 

C. Respondent gave its consent to multiparty arbitration. 

 

34. Respondent gave its unconditional consent to multiparty claims under Article 9.3 of the 

BITs. While Article 9(1) of the BITs provide for arbitration of “[d]isputes between one 

Contracting Party and a national of the other Contracting Party,” the decision in 

Ambiente v. Argentina instructs that the use of the phrase “a national” in the ICSID 

Convention does not lead to the conclusion that “only one party may be admitted to 

ICSID proceedings on the investor’s side,”73 and that this phrase could not “force [the 

Tribunal] to conclude that this wording could not also encompass a plurality of 

individuals.”74 

 

35. Respondent consented to multiparty arbitration in stipulating that parties to the BIT 

arbitrate under the ICSID Centre – and no less than Rule 1.2 of the Institution Rules 

                                                
71 BIT, Article 9.2 
72 Bonnitcha, J., Poulsen, L. and Waibel, M. (2017). The Political Economy of the Investment Treaty Regime. 

Oxford: Oxford University Press, p.231. 
73 Schreuer, ICSID Convention Commentary, Article 25, para. 277. 
74 Ambiente Ufficio S.p.A. and others (formerly Giordano Alpi and others) v. Argentine Republic, ICSID Case No. 

ARB/08/9, Decision on Jurisdiction and Admissibility, 8 February 2013.¶130. 
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themselves provide for joint arbitration by stating that “(t)he request may be made jointly 

by the parties to the dispute.”75 Claimants are merely invoking this Rule to file their 

claims jointly. 

  

36. Respondent, in agreeing to, and in fact stipulating ICSID Arbitration under Article 9.3 of 

the BITs must have taken this into account. Moreover, arbitral proceedings stemming 

from multiparty claims are a generally accepted practice in ICSID Arbitration, as can be 

seen from ICSID Working Paper No. 3, which recognizes that around 40% of cases 

brought to the Centre have involved multiple claimants.76  This same ICSID publication 

notes that whenever these cases have in fact been brought before Tribunals, it is more 

common to “register a claim submitted by two or more claimants in a single Request for 

arbitration if the claims are not manifestly outside the jurisdiction of the Centre.”77  

 

37. Further, Respondent is familiar with proceedings involving multiple Claimants, since the 

Tyrean Civil Procedure Code contemplates collective claims.78  

 

38. Thus, multiparty claims are within the scope of Respondent’s consent to arbitration under 

Article 9 of the BITs.  

 

39. Reliance on two separate BITs is not a bar to instituting multiparty claims. The Tribunal 

in Guaracachi v. Bolivia, allowing a joint claim filed by separate investors under 

different BITs ruled that “even if it would have been possible for Claimants to submit 

separate arbitral proceedings, nothing precludes them… from deciding to jointly submit 

a single arbitration case, albeit invoking different BITs.”79 The Tribunal in that case went 

on to rule that where “the consent to arbitration provided by Respondent in the Treaties 

contains no limitation that would preclude the joint submission by two or more Claimants 

of identical claims under different BITs,”80 the submission of multiparty claims is 

allowed.  

 

                                                
75 Institution Rules, R.1.2 
76 ICSID Working Paper No. 3, Schedule 7: Multiparty Claims & Consolidation, ¶8. 
77 Id., at ¶10. 
78 Procedural Order, ¶8 
79  Guaracachi America, Inc. and Rurelec PLC v. The Plurinational State of Bolivia, UNCITRAL, PCA Case No. 

2011-17, Award, 31 January 2014, ¶340 
80 Guaracachi, ¶346. 



 

15 

40. In this case, neither the Tyrea-Kitoa nor the Tyrea-Novanda BITs contains a limitation 

that would preclude the submission of identical claims under different BITs. Hence, the 

Tribunal has jurisdiction over the instant dispute. 

 

D. The instant dispute is a multiparty dispute under the rules established in 

jurisprudence.  

 

41. In the case of Alemanni v. Argentina, the Tribunal, ruling on its jurisdiction over 

multiparty claims, held that “it is perfectly possible… for ‘a dispute,’ to have more than 

one party on the claimant’s side,” provided that the actual rights of Claimants were 

identical (a), and Respondent’s acts produced the same actual effect on these rights (b).81  

 

a. Claimants’ rights are all essentially identical.  

 

42. The identity of Claimants’ rights can be clearly seen through their investments that were 

made pursuant to manifestations of the Tyrean government in 2013 and 2014, expressly 

directed at Claimants.82 The identity of rights is confirmed by other factors such as 

Claimants’ employment of the same model of operation in Tyrea,83 and their generation 

of funds from advertising revenue.84   

 

43. Most importantly, Claimants were all protected by identical provisions in the BITs, the 

only distinctions between these two treaties being the preambles, which may provide 

rules for interpretation, but do not change substantive rights that are granted by the text 

of the Treaty. Claimants are entitled to the identical rights to be protected against 

expropriation, and to be accorded fair and equitable treatment under the BITs. 

 

 

 

 

                                                
81 Giovanni Alemanni and others v. Argentine Republic, ICSID Case No. ARB/07/8, Decision on Jurisdiction and 

Admissibility, 17 November 2014, ¶293. 
82 Statement of Uncontested Facts [hereinafter “Uncontested Facts”], ¶3 
83 Uncontested Facts, ¶6 
84 Uncontested Facts, ¶¶7-9 
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b. Claimants’ rights are all similarly affected. 

 

44. Claimants were all denied the benefits of their investment through Respondent’s 

measures that resulted in these being rendered useless.85 All Claimants were identically 

affected by the implementation of the same law – Law 0808-L,86 under three ordinances 

bearing near-identical wording,87 implemented within mere days of each other.88 All 

Claimants were also the victim of the malicious misrepresentation made by Respondent 

as to the exact amount of time for compliance with Law 0808-L. Further, all Claimants 

allege damage of the same nature, as may be seen in Mr. Alonzo’s Expert Exhibit, 

indicating that all Claimants were injured in the same manner.89  

 

45. Additionally, procedural integrity and efficiency will best be promoted through the 

hearing of the multiparty claim. Should the Tribunal hear this case, each individual 

Claimant will prove the merit of its own case, and bear its own burden of proof, but rely 

on similar legal and factual based considering the identity of rights affected through and 

injuries suffered from Respondent. This would allow for a more efficient means of 

resolving the instant dispute, without compromising procedural integrity. As recognized 

in Burlington v. Ecuador, this is advisable, in view of “the promotion of a predictable 

legal order,”90 to forestall the concern that multiple proceedings on the same factual basis 

may result in differing awards for each Claimant, who all allege the same violation of 

rights under the BIT. 

 

III. RESPONDENT BREACHED ITS OBLIGATIONS UNDER THE BITS.  

 

46. Respondent is obligated to protect investments under the framework of the BITs. BIT 

protection includes “investments of the other Contracting Party.”91 Article 1 of the BITs 

provides for the definition of an investment and enumerates a non-exhaustive list of 

examples of forms of an investment. The listing of what constitutes an “investment” in 

                                                
85 Uncontested Facts, ¶15 
86 Uncontested Facts, ¶21. 
87 C.Exh. 4, p.11-12. 
88 Uncontested Facts, ¶21. 
89 Claimants Exhibit [hereinafter “C.Exh.”] 7 
90 Burlington Resources, Inc. v. Republic of Ecuador, ICSID Case No. ARB/08/5 (hereinafter, “Burlington”), 

Decision on Liability, 14 December 2012, ¶221. 
91 BITs, Article 2. 
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the BITs is not exclusive because Article 1 of the BITs provide that “the term 

"investments" shall comprise every kind of asset and more particularly, though not 

exclusively […].”92 In Siemens v. Argentina, which concerns a similarly-worded BIT, 

the Tribunal held that the specific categories of investment included in the definition in 

a BIT are included as “examples, rather than with the purpose of excluding those not 

listed.”93 

 

47. Claimants’ investments, consisting in its social media network ground operations, 

include not only its office spaces, but also the intellectual property94 for development of 

Tyrean-specific features. At the center of the social media platform investment is the 

access of Tyrean citizens. Without access, Claimants’ social media platforms cannot 

operate in the way they were designed, and for the purposes for which Claimants invested 

in Respondent State. Access to social media platforms is part of Claimants’ investment 

as a whole in Tyrea, and must be considered in any analysis of BIT violations.95 As held 

in Joy Mining v. Egypt the investments subject of the BIT violation must not be 

examined in isolation, but assessed globally or as a whole.96 

 

48. Respondent’s acts have paralyzed the entirety of Claimants’ social media platform 

investments. Particularly, Respondent committed the following acts which have violated 

its obligations under the BITs: 

 

49. First, Respondent breached its obligation not to expropriate under Article 6 of the BITs 

through its blocking of its websites (A). Second, Respondent breached its obligation to 

observe the FET standard under Article 6 of the BITs through its blocking of Claimants’ 

websites (B). 

 

 

 

                                                
92 BITs, Article 2. 
93 Siemens A.G. v. The Argentine Republic, ICSID Case No. ARB/02/8 [hereinafter, “Siemens, Jurisdiction”], 

Decision on Jurisdiction, 3 August 2004,¶137. 
94 BITs, Article 1(a)(iv). 
95 BITs, Article 2. 
96 Joy Mining Machinery Limited v. Arab Republic of Egypt, ICSID Case No. ARB/03/11 [hereinafter, “Joy 

Mining”], Award on Jurisdiction, 6 August 2004. 
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A. Respondent expropriated Claimants’ investments. 

 

50. Under Article 6 of the BITs, Respondent is prohibited from taking “any measures 

depriving, directly or indirectly, nationals of the other Contracting Party of their 

investments.” Respondent’s measures amount to an indirect expropriation (1), which are 

also unlawful for failing to comply with the requirements of Article 6 of the BITs (2). 

 

1. Respondent indirectly expropriated Claimants’ investments. 

 

51. There is expropriation when there is “interference by a state in the use of that property or 

with the enjoyment of its benefits, even where legal title to the property is not affected.”97 

Respondent has taken Claimants’ investments, which comprise the entire social media 

platform ground operations, through measures which blocked access to Claimants’ 

websites. Respondent’s measures deprived Claimants’ investment of its economic 

benefits (a), and the effect of Respondent’s measures on Claimants’ investments are 

permanent (b). 

 

a. Respondent’s measures deprived Claimants’ investment of 

its economic benefits. 

 

52. While Claimants continue to possess tangible assets and infrastructure, their investments 

have been expropriated because they cannot operate their social media platforms and 

business model as designed. The Tribunal in CME v. Czech Republic held that the State’s 

deprivation of property was equivalent to expropriation, even if the investor’s assets 

remained untouched, because the host State’s measures caused “the destruction of the 

[joint-venture’s] operations, leaving the [joint venture] as a company with assets, but 

without business.”98 In Metalclad v. Mexico, the Tribunal held that the host State’s 

revocation of a license amounted to an indirect expropriation, even if they did not directly 

                                                
97 Tippets, Abbett, McCarthy, Stratton v. TAMS-AFFA, Iran-US Claims Tribunal, Award, 22 June 1984, ¶225; 

Middle East Cement Shipping and Handling Co. S.A. v. Arab Republic of Egypt, ICSID Case No. ARB/99/6, 

Award, 12 April 2002, ¶107; S.D. Myers, Inc. v. Government of Canada, UNCITRAL, Partial Award, 13 

November 2000, ¶283. 
98 CME Czech Republic B.V. v. The Czech Republic, UNCITRAL, Final Award, 14 March 2003, ¶591. 
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take the landfill investment. That Tribunal recognized that the investor was denied of the 

economic benefits of the landfill investment.99 

 

53. Therefore, an indirect expropriation need not take on the form of direct taking of an 

investor’s assets. All that is required is that the investor can no longer operate its 

businesses in the manner designed. 

  

54. Similarly, in this case, there was an expropriation, because Respondent encroached upon 

access, the heart of a social media platform. Access determines the very ability of Claimants 

to function, profit and utilize their investments as a whole. Respondent denied Claimants 

the economic benefit of the property and rendered Claimants’ investments useless. The 

investments, which were customized for Tyrean users, were made inaccessible to Tyrean 

users. The investments would, therefore, be useless for the purpose for which it was 

developed: to connect Tyreans with each other. Social media, by its very nature, serves this 

purpose. Twitter’s mission is “to give everyone the power to create and share ideas and 

information instantly, without barriers.”100 Facebook’s is similar: “to give people the power 

to build community and bring the world closer together.”101 Claimants are no different: 

they are only connecting Tyreans to the rest of the world, and this would not be possible if 

access is made impossible for Claimants’ target audience. 

 

55. Social media platforms or intermediaries may only operate when there are meaningful 

interactions among the platform’s users. The blocking of Claimants’ websites, as was done 

in this case, rendered Claimants’ investments useless. Although Claimants’ servers and 

office spaces remained intact, Claimants’ companies are left without a business. Claimants 

cannot generate revenue through its ad placements and pro features tailor-made to the 

Tyrean public;102 neither can it operate in accordance with its business purposes. 

 

56. Thus, Respondent’s measures, which deprived Claimants of the enjoyment of its economic 

benefits, amount to an indirect expropriation. 

                                                
99Metalclad Corporation v. The United Mexican States, ICSID Case No. ARB(AF)/97/1, (hereinafter, 

“Metalclad”), Award, 30 August 2000. ¶103. 
100 Investor.twitterinc.com. (2019). Twitter, Inc. - FAQ. [online] Available at: 

https://investor.twitterinc.com/contact/faq/default.aspx [Accessed 4 May 2019]. 
101 Investor.fb.com. (2019). Facebook - Resources. [online] Available at: 

https://investor.fb.com/resources/default.aspx [Accessed 9 May 2019]. 
102 Uncontested Facts, ¶11. 
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b. The effects of Respondent’s measures on Claimants’ 

investments are permanent. 

 

57. As a general rule, an expropriatory measure should be permanent, not merely 

temporary.103 However, a temporary measure may be expropriatory if it has a permanent 

effect on investments.104 In Wena Hotels v. Egypt, the Tribunal considered a measure 

expropriatory, even if the taking had only occurred for one year, because of the 

irreversibility of the effects of the host State’s measure.105 In RFCC v. Morocco, the 

Tribunal found that the host State’s measure is expropriatory, even if the measure is 

temporary, because it had consequences “equivalent to a permanent loss.” 

 

58. Similarly, in the present case, although Law 0808-L provides for a “possibility to cure 

the particular transgression,”106 this does not reverse the permanence of the effects of 

Respondent’s measures. This is because the blocking of Claimants’ websites, which 

resulted in an effective destruction of Claimants’ business and rendered them unable to 

operate in Respondent, is a measure with permanent effects. Claimants spent a 

considerable amount of time developing new features and products for Tyrean users to 

be launched in 2018, which can no longer be utilized.107 Moreover, Claimants’ expansion 

plans to neighboring territories has been reversed due to Respondent’s measures.108 The 

expansion plans were confirmed to be completed by 2022109 and can be considered 

certain as Claimants had already incurred R&D, and legal and administrative expenses.110 

The failure of Claimants to expand to neighboring territories can no longer be remedied. 

This was a direct result of Respondent’s measures. 

 

 

 

                                                
103 LG&E Energy Corp., LG&E Capital Corp., and LG&E International, Inc .v. Argentine Republic, ICSID Case 

No. ARB/02/1, [hereinafter “LG&E”], Award, 25 July 2007, ¶193; Metalclad, ¶109. 
104 Wena Hotels Ltd. v. Arab Republic of Egypt, ICSID Case No. ARB/98/4, [hereinafter “Wena Hotels”], Award, 

8 December 2000, ¶99. 
105Wena Hotels, ¶99. 
106 C.Exh.2, L.312. 
107 Uncontested Facts, ¶11. 
108 RPM, ¶15; Procedural Order No.3, ¶2. 
109 Procedural Order No. 3, ¶2. 
110 C.Exh.7, L.555-560. 
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2. Respondent illegally expropriated Claimants’ investments. 

 

59. Article 6 of the BITs require host States to comply with the following conditions for the 

expropriation to be lawful:  

a. the measures are taken in the public interest and under due process of law;  

b. the measures are not discriminatory or contrary to any undertaking which the 

former Contracting Party may have given;  

c. the measures are accompanied by provision for the payment of just 

compensation. 

In this case, Respondent failed to comply with all of the requirements under the 

BITs. 

a. Respondent’s measures were not for a public purpose. 

 

60. The public purpose criteria in BITs is satisfied if the State measures that have amounted 

to deprivation are undertaken in pursuit of some genuine interest to the public.111 The 

Tribunal in Tecmed v. Mexico set the criteria of reasonableness112 and proportionality113 

as standards which inform the public purpose requirement. In this case, Respondent’s 

measures were not reasonable to further the State’s goals (i), and disproportionate to the 

harms Respondent sought to avoid (ii). 

 

i. Respondent’s measures were not reasonable means to 

address the public interest. 

 

61. Reasonableness requires a relationship between the measure itself, and the State’s goals 

in implementing such measures.114 To prove this relationship, tribunals impose upon a 

host State the burden to substantiate any claim of public interest with convincing facts or 

legal reasoning.115 In Tecmed, the Tribunal assessed the proof of the host State and 

concluded first, that the landfill investments posed no real or potential threat, and 

                                                
111 ADC, ¶432. 
112 Técnicas Medioambientales Tecmed, S.A. v. The United Mexican States, [hereinafter, “Tecmed”], ICSID Case 

No. ARB (AF)/00/2, Award, 29 May 2003, ¶122. 
113 Tecmed, ¶122. 
114 Toto Costruzioni Generali S.p.A. v. The Republic of Lebanon, ICSID Case No. ARB/07/12 [hereinafter, “Toto], 

Award, 7 June 2012 ,¶157. 
115 ADC Affiliate Limited and ADC & ADMC Management Limited v. The Republic of Hungary, ICSID Case No. 

ARB/03/16 [hereinafter, “ADC”], Award of the Tribunal, 2 October 2006, ¶430. 
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therefore no causal link to the environment of the host State;116 and second, that the acts 

of the host State defeated the public interest, because the State was in serious need of the 

investor’s services, due to a serious lack thereof.117 With this, the Tribunal concluded 

that the deprivation of financial and business use arising from the host State’s actions 

caused damage to the landfill investment, and held Respondent State liable for breach of 

Tecmed’s rights.118 

 

62. In the present case, Respondent’s measures are unreasonable to address the public 

interest concern. 

 

63. First, Respondent failed to prove any causal link between Claimants’ investments and 

the violence in Tyrea. The root cause of the increasing violence is the long-standing 

tension between the Minyars and the Tatyars, which has existed long before Claimants 

have made their investments.119 Even if tensions have de-escalated in Respondent’s 

urban population following the blocking of Claimants’ websites, “the situation in the 

country’s rural areas remains relatively unchanged.”120 Tensions still remain in 

Respondent’s rural areas, even if there are difficulties in accessing the Internet due to 

“lack of the necessary infrastructure.”121 Considering that half of Respondent’s 

population resides in the rural areas,122 Respondent’s measures do not sufficiently 

address the still-existing ethnic tension in Respondent State. 

 

64. Second, Respondent’s measures defeated the State’s goals of Tyrean unification by 

removing social media platforms that serve as a means for interaction between the 

conflicting ethnic groups. Respondent is in serious need of Claimant’s social media 

platforms as an effective means to address the ethnic tension—the real cause of the 

violence—in Tyrea. When there is ethnic tension causing division, the alternative method 

of resolving conflicts between groups is a space for virtual proximity, where interaction 

between the factions can be made towards the objective of bridging the said divide. The 

                                                
116 Tecmed, ¶¶144,147. 
117 Tecmed, ¶147. 
118 Tecmed, ¶201. 
119 Uncontested Facts,¶1. 
120 Procedural Order No. 2 ¶5. 
121 Procedural Order No. 3,¶5. 
122 Procedural Order No. 3,¶6. 
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ethnic groups would learn how to understand each other, challenges their biases, realize 

their identity as one Tyrean and work together towards sustainable Tyrean unification. 

 

65. Social media is instrumental in fostering connections between different groups, and 

mobilizing towards a common goal. For instance, Facebook was relevant in 

disseminating information and mobilizing participants during the Egyptian Revolution 

of 2011 through the “We are all Khaled Said” movement.123 The page provided “a type 

of public commons for free speech,” “a means for people to find and associate with others 

of similar political views,”124 among other benefits. The Egyptian Revolution, spurred 

by social media, resulted in Egypt’s first free presidential election in history.125 

 

66. There is clear historical evidence for the role that social media plays in modern society. 

In Respondent State, social media—the virtual space—is the only means to foster 

relationships divided by years of ethnic tension.126 Instead of moving forward with its 

intent of Tyrean unification and providing for “fruitful collaboration” with Claimants as 

Respondent itself promised,127 Respondent has, instead, implemented unreasonable 

measures that defeated the State’s goals, and reneged on its obligations under the BITs. 

 

67. Because Respondent failed to prove the relationship between its measure and the State’s 

goals in implementing the measure,128 Respondent’s measures were not reasonable. Thus, 

Respondent was not acting for a public purpose. 

 

ii. Respondent’s measures were not proportionate to the 

harms they sought to avoid. 

 

68. There must be a reasonable relationship of proportionality between the charge or weight 

imposed to the foreign investor and the aim sought to be realized by any expropriatory 

measure.129 In Tecmed v. Mexico, the Tribunal weighed the community or political 

                                                
123 Sahar Khamis, “We Are All Khaled Said”: The potentials and limitations of cyberactivism in triggering public 

mobilization and promoting political change, 4(2 and 3) JAMMR 145, 152-153. 
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125 Peter Hessler, “Wasta,” The New Yorker. July 2, 2012. 
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pressure against the landfill investment as against the complete deprivation that Mexico’s 

measures caused against the foreign investor.130 To the Tribunal, the events used as 

evidence by the community—and consequently the government—against the landfill 

investment did not lead to a serious emergency situation which warranted the complete 

deprivation of property of the investor.131 

 

69. Here, Respondent’s measures, which are based on mere speculation (III.A.2.a.i.), did not 

warrant the total and permanent effect of the measures on Claimants’ investments 

(III.A.1.a.). 

 

70. Instead, Respondent could have implemented more proportionate measures that would 

reduce the spread of hate speech, while preserving Claimants’ investments. The Tribunal 

in S.D. Myers v. Canada, in determining whether a host State’s breach of the NAFTA 

was justified due to environmental interests, held that “[W]here a state achieves its 

chosen level of [environmental] protection through a variety of equally effective and 

reasonable means, it is obliged to adopt the alternative that is consistent with open 

trade.”132 

 

71. Several states have implemented the imposition of fines, which are both reasonable to 

address hate speech and fake news and consistent with freedom of speech and investor 

protection. For instance, the European Union imposes fines upon social media platforms 

for failure to delete extremist content within an hour.133 This regulation, which prevailed 

over the initial proposal for installation of automatic filters and “disabl[ing] access to the 

content for users in the Union”134 has a view to protect speech while countering 

misinformation online. Moreover, in the same directive, the European Commission 

proposed the implementation of “specific measures” in European Union-member States, 

which “may include regular reporting to the competent authorities, increase of human 

resources dealing with measures to protect the services against public dissemination of 

                                                
130 Tecmed, ¶133. 
131 Tecmed, ¶139. 
132 S.D. Myers,¶221. 
133 Commission (EC), ‘Proposal for a Regulation of the European Parliament and of the Council on preventing 

the dissemination of terrorist content online' COM (2019) final, Amendment 16, Recital 13. 
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terrorist content, and exchange of best practices,”135 and rejecting the earlier proposal of 

“proactive measures… including by using automated means in certain cases”136 

 

72. In this case, Respondent is capable of providing alternatives less restrictive to Claimants’ 

investments, while equally effective at addressing their alleged concern of eliminating 

the “threat to the public purpose and national peace and security.”137 Respondent has 

already proceeded to impose fines on Tyrean-based social media platforms, Wink and 

TruthSeeker, which penalized the platforms for the spread of hate speech, but left the 

local investments intact.138 

 

73. Thus, Respondent’s measures were disproportionate to address its alleged concern. 

 

b. Respondent’s measures are discriminatory. 

 

74. A measure is discriminatory, and would thus amount to illegal expropriation, if an 

investor has been subjected to unequal treatment in circumstances where there appears 

to be no reasonable basis for such differentiation.139 The determining factor in 

ascertaining whether a measure has resulted in discriminatory treatment is the impact of 

the measure on the investment140 in like circumstances.141 

 

75. In the present case, Claimants were situated in like circumstances to the other social 

media platforms operating in Respondent State (i). However, even if there was no 

reasonable basis of differentiation (ii), Respondent implemented measures with 

discriminatory effects (iii). 

 

                                                
135 Id, Amendment 19, Recital 16 [emphasis supplied]. 
136 Id. [emphasis supplied] 
137 C.Exh.3, L.348. 
138 Procedural Order No. 3, ¶11. 
139 Marion Unglaube v. Republic of Costa Rica, ICSID Case No. ARB/08/1 [hereinafter, “Unglaube”], Award, 

16 May 2012, ¶262. 
140 Siemens A.G. v. The Argentine Republic, ICSID Case No. ARB/02/8 [hereinafter, “Siemens”], Award, 17 

January 2007, ¶321; LG&E, ¶146; UP (formerly Le Chèque Déjeuner) and C.D Holding Internationale v. 

Hungary, [hereinafter “UP and CD Holding”], ICSID Case No. ARB/13/35, Award, 9 October 2018, ¶417. 
141 International Thunderbird Gaming Corporation v. The United Mexican States, [hereinafter “Thunderbird”], 
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Final Award, 24 December 2007, ¶356. 
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i. Claimants were situated in like circumstances to other 

social media platforms operating in Respondent State. 

 

76. A Tribunal need only compare whether a host State treated investments operating within 

the same industries and whether such investments were under the same laws to consider 

them as operating “in like circumstances.”142 

 

77. In this case, Claimants, all part of the social media platform industry, 143 were operating 

in the same industry as Tyrean-based social media platforms.144 All social media 

platforms were subject to the same law: Law 0808-L.145 

 

78. However, there is differentiated treatment between Claimant’s platforms and Tyrean-

based social media platforms. 

 

ii. There was no reasonable basis of differentiation 

between Claimants and other social media platforms 

operating in Respondent State. 

 

79. In finding that the host State’s measures are discriminatory, the Tribunal in Nykomb v. 

Latvia held that when companies within the same industry are subject to the same laws 

and regulations, the burden is on the host State to prove that no discrimination has taken 

place.146 

 

80. In this case, there is differentiated treatment between Claimants and other social media 

companies operating in Respondent State. While Claimants had been summarily banned 

from operating in Tyrea,147 Tyrean-based platforms operating in Respondent State were 

                                                
142 Nykomb Synergetics Technology Holding AB v. The Republic of Latvia, [hereinafter “Nykomb”], SCC, Arbitral 

Award, 16 December 2003, ¶145. 
143 Uncontested Facts, ¶¶7-10 
144 Uncontested Facts, ¶12 
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146 Nykomb, ¶145; Saluka Investments BV v. The Czech Republic, PCA Case No. 2001-04 [hereinafter, “Saluka”], 

Decision on Jurisdiction, ¶460. 
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not blocked.148 In fact, Tyrean-based platforms were merely subject to a fine,149 and their 

operations were left untouched. 

 

81. Respondent has not sufficiently justified its reasons for treating Claimants differently 

from other social media platforms. Respondent itself has admitted that Wink’s algorithm 

was “inefficient,”150  and never explained why TruthSeeker was not blocked.151 Thus, 

Respondent failed to satisfy its burden to prove its reasons for differentiated treatment. 

 

82. The Tyrea Communications Agency (“TCA”), in its attempts to justify the differentiated 

treatment, explained that “the other social networks [are] less popular and convenient for 

spreading hate speech were therefore, less dangerous.”152 This does not sufficiently 

justify the difference in treatment between local social media platforms and Claimants’ 

investments, because the causal link between Claimants’ platforms or users and the 

violence in Respondent State has not yet been proven, as discussed (supra. (III.A.2.a.i.)). 

 

83. Thus, Respondent failed to satisfy its burden to prove its reasons for differentiated 

treatment. 

 

iii. Respondent implemented measures with discriminatory 

effects. 

 

84. The effects of a measure are discriminatory where there is intentional treatment in favor 

of a national against a foreign investor.153 In UP and CD Holding v. Hungary, the 

Tribunal held that a measure which, though not discriminatory on its face is 

discriminatory in practice, if the only entities who can comply with the criteria of the law 

that the host State are entities from the host State itself. This would have the effect of 

excluding foreign investors from the market.154 
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153 LG&E, ¶146. 
154  UP (formerly Le Chèque Déjeuner) and C.D Holding Internationale v. Hungary, ICSID Case No. ARB/13/35 

[hereinafter, “UP and CD Holding”], Award, 9 October 2018., ¶415; ¶417. 
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85. In this case, although the measure does not seem to indicate a criteria specifically singling 

out foreign investors, the arbitrary shortening of the period to 45 days155 was impossible 

for foreign investors to comply with. Claimants, being foreign entities, required two 

additional weeks for testing the filtering algorithms, due to the nuances of the Tyrean 

language.156 The filters would need to be tailored specifically to the Tyrean language, 

because the hate speech that Respondent sought to avoid are those of Tyrean language 

users.157 

 

86. Moreover, it is impossible for Claimants, international social networks,158 to comply with 

the personal identification card obligations in Article 51 of the amended Law 0808-L.159 

Doing so would amount to a violation of its obligation to protect privacy in the countries 

in which it operates.160 The measure itself has the effect of excluding foreign investors, 

i.e. herein Claimants, from the market. 

  

87. Finally, that the TCA and Law 0808-L use scale as a criterion for differentiating 

treatment between Claimants and local enterprises161 is inherently discriminatory. When 

Respondent enacted Law 0808-L, which implemented scale-based requirements for 

filtering algorithms in 2018,162 it was aware of Claimants’ “tremendous success” in Tyrea 

since 2015,163 as distinguished from the “obvious lack of popularity” of Tyrean-based 

social media networks.164 To distinguish treatment on the basis of popularity is to punish 

Claimants for their success and reward local enterprises. 

 

88. The measures were tailored to make business unsuitable for Claimants. Further, 

Claimants were not the only platforms used by the radicalists in Respondent State.165 

However, it is only Claimants’ platforms that were blocked by Respondent.166 

                                                
155 Uncontested Facts, ¶19 
156 Uncontested Facts, ¶16 
157 Uncontested Facts, ¶16 
158 Uncontested Facts, ¶6. 
159 C.Exh.2, L.275-293. 
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164 UF ¶13; ¶22. 
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89. Thus, Respondent’s measures are discriminatory, which amount to an illegal 

expropriation. 

 

c. Respondent’s measures violated Claimants’ right to due 

process. 

 

90. The observance of due process is another requirement for lawful expropriation under the 

BITs.167 It has been established by jurisprudence that fair procedure or substantial 

procedural faults must be considered as breaches of FET.168 This principle was also 

highlighted by the Tribunal in Metalclad v. Mexico, where the municipality refused to 

grant a construction permit, without previously hearing the investor.169 The Tribunal 

decided that there had been a lack of procedural propriety, due to the fact that this 

municipal decision was adopted in an official meeting, without previously hearing or 

notifying the investor.170 

 

91. In the same vein, in Tecmed, the investor was denied a license renewal, without having 

an opportunity to “express its position”.171 The Tribunal concluded that this lack of 

transparency violated the FET clause of the BIT.172 

 

92. In the present case, Respondent originally granted Claimants a period of 60 days for the 

development and implementation of the algorithm.173 A mere 30 days after 

implementation of the Decree, 174 Respondent slashed the 60-day period to 40 days 

without prior notice and contrary to the original announcement relied upon by 

Claimants.175 Although a first version of the algorithm was ready and implemented 

                                                
167 Article 6, BITs. 
168 Tecmed, ¶162; Rumeli Telekom A.S. and Telsim Mobil Telekomunikasyon Hizmetleri A.S. v. Republic of 
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within the new deadline, Respondent proceeded with the blocking of Claimants’ social 

media platforms.176  

 

93. Respondent may contend that one of Claimants had a meeting with Mr. Woodlant177 and 

that this can suffice as a hearing to satisfy the due process requirement. Article 5 of the 

ILC Articles limits the representation of agents of the state only if they are empowered 

by internal laws to exercise governmental authorities178 with respect to a certain scope.179 

During the meeting, Mr. Woodlant acted in its private capacity as he concludes with an 

opinion separating himself from Respondent and that Respondent cannot be stopped by 

the big names of the social network industry.180 Mr. Woodlant did not forward the 

concerns to the Tyrean lawmakers for the proper evaluation of the circumstances.181 

Moreover, the meeting with Mr. Woodlant is not a hearing, as it did not arise as a result 

of the blocking, but prior to it. 

 

94. Therefore, Respondent unlawfully expropriated Claimants’ investments in violation of 

the due process requirement because Claimants were neither given advanced notice of 

the depriving actions nor given a chance to express their positions before they were 

blocked by Respondent. 

 

d. Respondent failed to pay just compensation. 

 

95. It is undisputed that Respondent did not pay compensation to Claimants. For this reason, 

Claimants are entitled to just compensation, along with additional damages due to their 

illegal expropriation and other breaches of international law (infra. IV.A.). 
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3. Respondent cannot justify its internationally wrongful conduct. 

 

96. International law recognizes that a State may be exempt from payment of compensation 

for a taking if the measures are either in the exercise of its police powers,182 or if the 

measures are necessary to address a peril of the State.183 In this case, Respondent’s 

measures are not a valid exercise of its police power (a), and the measures are not 

necessary to address the public interest. (b) 

 

a. Respondent’s measures were not a valid exercise of its police 

power. 

 

97. While international law recognizes that police powers of a State exempt a State from 

liability for compensation for expropriation,184 the scope of the exception is nonetheless 

limited.185 A valid general regulatory measure in the exercise of a host State’s police 

power must nonetheless be for the public purpose, and thus, must comply with the 

requirements of reasonableness and proportionality.186 As has been submitted, 

Respondent’s measures are both unreasonable and disproportionate (supra.. III.A.2.a-

III.A.2.b.). 

 

98. Assuming Respondent’s measures were indeed for a legitimate public purpose, such 

measures which are implemented for a public purpose must nonetheless be considered as 

expropriatory. In Santa Elena v. Costa Rica, the Tribunal pronounced that even 

environmental measures which are laudable and beneficial to society as a whole require 

the payment of compensation.187 The Tribunal held that the purpose of the taking does 

not change the legal character of the taking—a deprivation of private property—for 

which compensation must be paid.188 

 

                                                
182 Saluka, ¶262. 
183 Article 25, ILC Articles. 
184 Saluka, ¶262. 
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99. This confirms the finding of the Tribunal in Vivendi v. Argentina, which held that “the 

state’s intent, or its subjective motives, are at most a secondary consideration…the effect 

of the measure on the investor, not the state’s intent, is the critical factor.”189 The Tribunal 

in that case thus ruled in favor of finding that the host State had implemented 

expropriatory measures. 

 

100. Similarly, in this case, even if the measures are allegedly taken for the benefit of the 

Tyrean people, it does not avoid Respondent’s obligation to pay just compensation for 

its taking of Claimants’ investments. The effect of the measure on the investor—a total 

and permanent deprivation of property (supra. III.A.1.a.-III.A.1.b)—is the critical factor 

in making a finding for expropriation. 

 

b. Respondent’s measures were not necessary to address its 

state interest. 

 

101. The customary defense of necessity allows the preclusion of a host State’s wrongful 

conduct.190 However, the defense of necessity is available only under very strict 

conditions. 

 

102. The defense of necessity may be availed of by a host State only when what is sought to 

be protected by the measure is an essential interest of the invoking State against a grave 

and imminent peril. However, even if the situation is grave to warrant extraordinary 

measures by the State, tribunals require that the expropriatory measure be the only means 

for the State to protect its interests.191 

 

103. In CMS v. Argentina, the Tribunal analyzed the gravity of the crisis of the host State192 

in order to determine whether the situation was of a grave and imminent peril.193 
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Although the Tribunal found that the situation in the host State was grave enough to rise 

to a state of necessity, the Tribunal nonetheless concluded that the expropriatory measure 

of the State was not the only means for the State to safeguard its interests.194 The 

Tribunals of Sempra v. Argentina and Enron v. Argentina confirmed the finding of the 

CMS Tribunal, and found that if there were other alternatives to safeguard the State and 

its interests, then the necessity defense cannot be invoked to preclude an internationally 

wrongful act, such as BIT breaches.195 

 

104. Because of the existence of other alternatives in order to combat the alleged state interest, 

the CMS, Sempra, and Enron tribunals found in favor of the investors and held that the 

host State is liable for such expropriatory measures. 

 

105. In the present case, the situation one of grave and imminent peril, as the peril itself was 

not substantiated or linked to Claimants (supra. III.A.1.a.-III.A.1.b.). However, 

assuming that the situation were indeed grave, Respondent’s measures in blocking 

Claimants’ websites were not the only means necessary in order to safeguard its alleged 

interest in maintaining peace and order in Respondent. 

 

106. Because the circumstances do not amount to a situation of necessity, and other means are 

available to Respondent in addressing its concerns, Respondent cannot use the customary 

defense of necessity to escape from its liability for violations of the BITs. 

 

B. Respondent violated the FET standard under Article 3 of the BIT. 

 

107. Article 3.1 of the BITs obligate Respondent to accord FET to investments. The FET 

obligation ensures the stability of the legal and contractual framework existing at the time 

of the original investment196. While the FET standard recognizes that there may be 

changes in the regulatory framework of a host State, the standard nonetheless requires 

that host States prevent from arbitrary conduct prejudicial to an investment.197 The FET 
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standard under the BITs require that Respondent shall not impair the operation, 

management, maintenance, use, enjoyment or disposal thereof by those nationals “by 

arbitrary or discriminatory measures.”198 

 

108. In the present case, Respondent violated two elements of the FET standard. First, 

Respondent’s measures did not ensure the stability of the legal and contractual 

framework for investors through measures which frustrated Claimants’ legitimate 

expectations (1). Second, Respondent’s measures were unreasonable and discriminatory 

(2). 

1. Respondent’s measures frustrated Claimants’ legitimate 

expectations. 

 

109. The obligation to accord FET requires Respondent not to violate the legitimate 

expectations of Claimants at the time the investment was made, which are based upon 

the prevailing legal and business framework.199 In the present case, Respondent violated 

its obligation not to frustrate Claimants’ legitimate expectations through its reversal of 

assurances in its Media Law (a), and through actions which are contrary to its 

representation as a democratic nation (b). 

 

a. Respondent’s measures violated its obligation not to 

frustrate Claimants’ legitimate expectations through its reversal of 

assurances in the Media Law.  

 

110. Legitimate expectations are frustrated when the very law designed to attract investors is 

completely dismantled.200 In LG&E v. Argentina, the Gas Law, which the investor relied 

upon to make its investment,201 was dismantled after the host State enforced a series of 

laws and regulations reversed the guarantees in the Gas Law.202 The Tribunal held that 

first, the Gas Law, which addressed the specific concerns of foreign investors with 

respect to the country risks involved in Argentina, were the basis of the investor’s 
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legitimate expectations;203 and second, dismantling the guarantees in the Gas Law 

resulted in the frustration of legitimate expectations, thereby violating the FET 

standard.204 

 

111. In the present case, Respondent frustrated Claimants’ legitimate expectations, formed by 

the Media Law, through acts which are unreasonable and discriminatory. 

 

112. First, Respondent passed the Media Law, which Respondent had designed to attract 

social media investors.205 Because of the guarantee of a “more liberalised Internet” in the 

law itself,206 which addresses specific concerns that Respondent had, prior to the Media 

Law, “control over the media and the press,”207 Claimants invested in Respondent State. 

With the Media Law, Claimants expected that the guarantee of free speech allowed them 

to operate within Respondent State, with reasonable restrictions. 

 

113. The representations of Respondent in connection with the passage of the Media Law also 

indicated specific commitments which informed Claimants’ legitimate expectations with 

respect to the guarantee of free speech in the Media Law. In Metalclad v. Mexico, the 

Tribunal considered regulatory assurances from a government official of the host State 

as specific verbal commitments which informed the investor’s legitimate expectations. 

 

114. Similarly in this case, Claimants reasonably relied upon the statements of Mr. Anderson, 

a Tyrean Parliament spokesperson, who, while acting in his official capacity,208 

specifically assured and named Claimants as the beneficiaries of the Media Law:  

it has become known that major international social networks such as 

FriendsLook, SpeakUp, Whistler […] are considering Tyrea as a new 

market[…]by the new Media Law, Tyrea expects to lay down the advent 

of such prominent international players and for fruitful collaboration 

with them in the future.209  
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115. When taken together, both the Media Law and the representations made by Respondent 

induced Claimants to invest in Respondent State. Claimants viewed Respondent State as 

a “potential expansion opportunity after the adoption of the Media Law.”210 

 

116. Second, the guarantees of the Media Law of “a more liberalised Internet”211 were 

dismantled through measures which, instead of liberalizing the Internet, restricted use of 

the Internet through Claimants’ platforms. The Tribunal in CME v. Czech Republic held 

that the host State breached its FET obligation by “evisceration of the arrangements in 

reliance upon which the foreign investor was induced to invest.”212 Instead of providing 

for protections and incentives for social media investments, Respondent had instead 

imposed increasingly stringent measures that restricted the use of the Internet,213 

beginning with the amendment requiring social network filtering and the requirement to 

provide for personal ID card numbers,214 to requiring the implementation of country-

specific filters in an unreasonable amount of time.215 

 

117. Thus, Claimants reasonably expected protection from the host State, and this expectation 

was frustrated through the imposition of restrictive measures which reversed the effects 

of the Media Law. 

 

b. Respondent frustrated Claimants’ expectation through 

actions which are contrary to its representations as a democratic 

nation. 

 

118. Legitimate expectations include the political context within which the investor made the 

investment in the host State.216 The Tribunal in AAPL v. Sri Lanka held that the BIT is 

“not a self-contained closed legal system,”217 and thus, the interpretation and application 

of its provisions, including the FET standard, must be read within the socio-political 

                                                
210 Uncontested Facts, ¶6. 
211 Uncontested Facts, ¶3. 
212 CME, ¶611. 
213 C.Exh.2. 
214 C.Exh.2. 
215 C.Exh.3. 
216 Duke Energy Electroquil Partners & Electroquil S.A. v. Republic of Ecuador, ICSID Case No. ARB/04/19 

[hereinafter, “Duke”], Award, 18 August 2008, ¶340;Toto¶245. 
217 Asian Agricultural Products Ltd. v. Republic of Sri Lanka, ICSID Case No. ARB/87/3 [hereinafter, “AAPL”], 

27 June 1990,¶21. 
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conditions prevailing in the host State218 and other relevant rules of international law.219 

In this case, both the socio-political framework, including other relevant rules of 

international law to which Respondent is bound, allowed Claimants to reasonably expect 

protection from Respondent. 

 

119. Respondent represented itself as a democratic nation, with the characteristics of open 

trade and free speech. The circumstances below informed Claimants’ legitimate 

expectations. 

 

120. First, Respondent liberalized its trade policy when it entered into BITs in 2013.220 By 

entering into a BIT, a contracting state, by virtue of sovereign limitation,221 binds itself 

to investor protection. 

 

121. Second, Respondent became a State Party to the International Covenant on Civil and 

Political Rights (“ICCPR”), which guarantees free expression, in December 2014.222 As 

such, a State Party to the ICCPR cannot impose generic bans on the operation of certain 

sites and systems; neither can a State prohibit a site or an information dissemination 

system, such as Claimants’ social media platforms, from publishing material solely on 

the basis that it may be critical of the government or of the political system espoused by 

the government.223 

 

122. Because open trade and free speech are hallmarks of a democratic nation, Claimants 

reasonably expected that Respondent would act consistently with its commitments to 

investors, especially Claimants, who champion free speech. 

 

123. Respondent’s measures are contrary to its representations as a democratic nation. The 

complete, generic ban in operations of Claimant’s platforms limits the Tyrean people’s 

freedom of speech by limiting the medium of speech. Freedom of speech, which is the 

                                                
218 Duke,¶347. 
219MTD Equity Sdn. Bhd. and MTD Chile S.A. v. Republic of Chile, ICSID Case No. ARB/01/7 [hereinafter, 

“MTD Equity”], Award, 25 May 2004, ¶87; Article 42, ICSID Convention. 
220 Uncontested Facts,¶2. 
221 Noble Ventures, Inc. v. Romania, ICSID Case No. ARB/01/11 [hereinafter, “Noble Ventures”], Award, 12 

October 2005, ¶55. 
222 Procedural Order No. 2¶10. 
223 UNHRC GC31, ¶43. 
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cornerstone of every democracy,224 is only protected by the State when there is a 

promotion of plurality—or choice of speech—of the media.225 That the freedom of 

speech in Tyrea is curtailed is proven by the violent reactions of Tyreans themselves 

when protesters alleged that “the government had cracked down on their freedom of 

speech and expression.”226 

 

124. Thus, Respondent frustrated Claimants’ legitimate expectations. 

 

2. Respondent’s measures are unreasonable and discriminatory. 

 

125. Claimants recognize that Respondent is entitled to exercise of its regulatory powers as a 

sovereign State. However, Article 3.1 of the BITs require Respondent to exercise such 

powers in a manner which is not “unreasonable or discriminatory.” 

 

126. Claimants’ legitimate expectations were frustrated through measures which are both 

unreasonable and discriminatory. As submitted earlier, Respondent’s acts were 

unreasonable and discriminatory (supra. III.A.2.a-III.A.2.b.). 

 

IV. CLAIMANTS ARE ENTITLED TO COMPENSATION. 

 

127. Respondent’s violations of the BITs are internationally wrongful acts, which are 

recognized by international law.227 For such internationally wrongful acts, Respondent 

has an obligation to pay full reparation for the injury caused by the internationally 

wrongful act.228 (Article 31, ILC Articles).  In Factory at Chorzow (Germany v. 

Poland), the International Court of Justice held: 

 

                                                
224 UN Human Rights Committee (HRC), General comment no. 34, Article 19, Freedoms of opinion and 

expression [hereinafter, “UNHRC GC34”], CCPR/C/GC/34, 12 September 2011, ¶13. 
225 Id. at ¶40. 
226 Procedural Order No. 2, ¶5. 
227 Article 2(b), ILC Articles. 
228 Article 31, ILC Articles. 
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Reparation must, as far as possible, wipe out all the consequences of the 

illegal act and re-establish the situation which would, in all probability, 

have existed if that act had not been committed.229 

 

Tribunals have held that this principle embodied in the ILC Articles can be transposed to 

the context of investor-State disputes.230 

 

128. Applying the standard of compensation, Claimants seek full reparation for the losses 

resulting in Respondent’s breaches of its obligations under the BITs. 

 

129. Damages due to breach of the BITs is not merely limited to the value of just compensation 

as defined in the BITs. Although Article 6 of the BITs provide that compensation “shall 

represent genuine value of the investments affected,” 231 the Tribunal in ADC v. Hungary 

held that  

 

[T]he BIT only stipulates the standard of compensation that is payable 

in the case of a lawful expropriation, and these cannot be used to 

determine the issue of damages payable in the case of an unlawful 

expropriation since this would be to conflate compensation for a lawful 

expropriation with damages for an unlawful expropriation.232 

 

130. Should this Tribunal find that Respondent has breached its obligations under the BITs, 

Claimants are entitled to direct damages, which Respondent’s expert witness has not 

disputed.233 However, Claimants submit that they are also entitled to lost profits and 

opportunity costs (A), valued using the Discounted Cashflow Method (B). 

 

 

 

 

                                                
229 Factory At Chorzów (Germany v. Poland), Judgment, Claim for Indemnity, Merits, Judgment [hereinafter, 

“Chorzow”], PCIJ Series A No 17, ICGJ 255, 13 September 1928, ¶125. 
230Burlington, Decision on Reconsideration and Award, ¶177. 
231 Article 6(c), BITs. 
232 ADC, ¶481. 
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A. Claimants are entitled to lost profits and opportunity costs. 

 

1. Claimants are entitled to damages arising from lost profits. 

 

131. The present case concerns the taking of a going concern. The Tribunal in Starrett 

Housing Co. v. Iran held that in the valuation of a going concern, “the most accurate 

measure of the value of the expropriated property is its fair market value, which in its 

nature takes into account future profits.”234  

 

132. To be entitled to lost profits, tribunals have applied the “but for” analysis in determining 

whether Claimant would have sustained the alleged injury “but for” the host State’s 

breach of its obligations.235 In Amco v. Indonesia, the Tribunal used the “but for” 

analysis and found that due to the host State’s breaches of the BIT, an award for lost 

profits and lost intangible assets are proper.236 

 

133. In this case however, the direct cause of the lost profits to be acquired by Claimants, 

which consists in the loss of revenue for advertising space, promotional content, and 

personalized content,237 is directly due to Respondent’s measures that paralyzed the 

operations of Claimants’ websites in Respondent State. Claimants have spent 

considerable effort and capital in developing features tailor-made to the Tyrean public 

that  were expected to be launched in 2018,238 but which could not come to fruition due 

to Respondent’s measures. 

 

134. The valuation of lost profits must necessarily consider the profitability of Claimants’ 

business models, and the tremendous success it has experienced in Respondent State. The 

propriety of Claimants’ valuation for lost profits will be discussed infra. (IV.B.1.). 

 

 

                                                
234 Starrett Housing Corporation, Starrett Systems, Inc. and others v. The Government of the Islamic Republic of 

Iran, Bank Markazi Iran and others Iran-U.S.C.T.R. Case No. 24, Final Award, 14 August 1987, ¶¶279-280. 
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236 Amco Asia Corporation and others v. Republic of Indonesia, ICSID Case No. ARB/81/1 Award in Resubmitted 

Proceeding, 31 March 1990, ¶178. 
237 C.Exh.7, ¶16 
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2. Claimants are entitled to opportunity costs for expansion. 

 

135. As to opportunity costs, the Tribunal in Burlington v. Ecuador recognized that the loss 

of a business opportunity may give rise to compensation,239 emphasizing that “the 

possibility of profits itself has a value.”240 The Tribunal in SOABI v. Senegal pronounced 

that compensation for future harm need only a “reasonable degree of certainty,” and that 

uncertainty is “not incompatible with an award of compensation for loss of 

opportunity.”241 The SOABI Tribunal thereafter found that there was a reasonable 

opportunity of the investment’s profitability, and awarded lost opportunity costs to the 

investors in that case. 

 

136. In the present case, Claimants are not making a claim for lost profits in the neighboring 

States of Alcadia and Larnacia. What Claimants seek, however, are research and 

development (R&D) expenses and legal and administrative expenses for setting up 

branches in the neighboring states.242 These costs themselves cover the investments 

which would have generated profit for expansion to the states neighboring Tyrea. 

 

137. There is a reasonable certainty that, had Respondent not implemented its measures, 

Claimants’ market expansions to Alcadia and Larnacia would have proceeded. Claimants 

were slated to complete the expansion in 2022243 after discussions with officials of 

Alcadia and Larnacia, Respondent’s neighboring states, showed extremely positive 

signs.244 Claimants necessarily incurred costs associated with expansion, and it is directly 

through Respondent’s acts by which negotiations with neighboring states were brought 

to a standstill245 as representatives of both neighboring countries informed Claimants that 

following the recent events, it would not be prudent to allow Claimants to operate in their 

countries.246 

 

                                                
239 Burlington, Decision on Reconsideration and Award, ¶259. 
240 Id. 
241Société Ouest Africaine des Bétons Industriels v. Senegal, ICSID Case No. ARB/82/1 [hereinafter, “SOABI”], 

Award, 25 February 1988, ¶13-88. 
242 C.Exh.7, p.18, L.555-560. 
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138. Thus, Claimants are entitled to lost profits and opportunity costs, as part of full reparation 

from Respondent. 

 

B. The Discounted Cashflow Method (“DCF”) is appropriate for valuation for 

damages. 

 

139. Tribunals have used the DCF in order to determine the quantum of damages owed to an 

investor, to account for the cumulative harm that a host State has caused through its 

breaches of the BIT.247 In assessing the propriety of the DCF, the Tribunal in AAPL v. 

Sri Lanka found that it is necessary to determine whether the investment is a “going 

concern” capable of realizing profits.248 In CMS v. Argentina, the Tribunal found that 

“DCF techniques have been universally adopted, including by numerous arbitral 

tribunals, as an appropriate method for valuing business assets [...].”249 

 

140. In this case, Claimants’ investments are a “going concern” with a proven record of 

profitability (1), and Claimants’ discount rate considers the risk of doing business in 

Respondent State (2). 

 

1. Claimants have a proven record of profitability. 

 

141. Tribunals have observed that in order to establish a “going concern,” only a minimum of 

two or three years of operations is needed.250 Moreover, in Eiser v. Spain, the Tribunal 

held that the calculation of damages using the DCF is appropriate when the going concern 

has “predictable capital and operating costs and cash flows.”251 

 

142. In this case, Claimants have been operating in Tyrea for over two years prior to the taking 

by Respondent.252 This period of time is sufficient to establish goodwill and contracts 

within the host State. Before the taking, Claimants have established contracts with 

                                                
247 Occidental (II), ¶708. 
248 Asian Agricultural Products Ltd. v. Republic of Sri Lanka, ICSID Case No. ARB/87/3, Final Award, 27 June 

1990, ¶99. 
249 CMS, ¶416. 
250 Occidental, ¶708; Metalclad, ¶120. 
251 Eiser Infrastructure Limited and Energía Solar Luxembourg S.à r.l. v. Kingdom of Spain, ICSID Case No. 

ARB/13/36, Final Award, 4 May 2017, ¶465. 
252 Uncontested Facts, ¶6 
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advertisers, and paid advertising and personalized content form part of Claimants’ 

revenue streams.253 

 

143. Claimants can predict its operating costs and cash flows not only from its “tremendous 

success” in Respondent State prior to the taking,254 but also through a comparison with 

its performance in other territories in which it operates. Claimants are all global social 

networks,255 with FriendsLook trading in NASDAQ.256 Claimants’ revenue inflows, 

which are illustrated in detail in the Report of Claimants’ Expert Witness,257 consist in 

advertising and personalized content.258  

 

144. Respondent’s expert witness observed that “the projection for 2018 is more than double 

from the revenues for 2017.”259 The projections are substantiated by the fact that 

Claimants had been developing new features in 2018, which were expected to increase 

Claimants’ user base.260 These improvements, which include for instance, in-app video 

streaming and recording functions,261 are similar to Instagram’s “Stories” feature. The 

“Stories” feature increased Instagram’s user base by 100 million in only six months.262 

 

145. Claimants’ advertising-based revenue is based not only on click-through rates (“CTR”), 

but also on cost per thousand impressions (“CPM”),263 which means that an ad that a 

reader views but does not click will still have an impact on the profits to be made from 

an advertisement. The existence of industry data on the effects of introduction of new 

features to a social media platform’s user base,264 and therefore profitability, sufficiently 

establish the predictability of Claimants’ cash flows. Claimants’ new features, had they 

been launched to the Tyrean market, would have been profitable for Claimants. 
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146. Therefore, Claimants’ profitability is sufficiently established to warrant the usage of the 

DCF method of valuation. 

 

2. The discount rate used accounts for the risk of doing business in 

Respondent State. 

 

147. Respondent’s expert witness made the observation that the discount rate applied by Mr. 

Alonzo, Claimants’ expert witness, is “very low, given the adverse effects of political, 

economic and financial risks of operating in Respondent State that should be taken into 

account.”265 

 

148. However, Claimants submit that the discount rate applied by Mr. Alonzo, Claimants’ 

expert witness, is sufficient to take country risk, tax and currency risk, business risk, and 

force majeure risk into account.266 Claimants’ discount rate, based on a Weighted 

Average Cost of Capital is based first, on the country risk premium, which should not be 

increased for the benefit of Respondent and second, on the trends in the social media 

platform industry. 

 

149. First, the discount rate should not be increased when Respondent has created the situation 

of risk. In Gold Reserve v. Venezuela, the Tribunal, in determining that host State’s 

expert witness proposed a high discount rate, found that “it is not appropriate to increase 

the country risk premium to reflect the market’s perception that a State might have a 

propensity to expropriate investments in breach of BIT obligations.”267 

 

150. In Flughafen Zurich v. Venezuela, the Tribunal observed that a host State cannot benefit 

from its creation of a situation of risk after the investment has been made. It held that  

[a host State,] through the adoption of new political attitudes, adopted 

after the investment was materialized, which increases the country risk, 

cannot benefit from a wrongful act attributable to it, that reduces the 

compensation payable.268 

                                                
265 R.Exh.4, p.34, L.1043-1044. 
266 Procedural Order No. 3, ¶1. 
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151. This is confirmed by the ruling of the Tribunal in ConocoPhillips v. Venezuela, where 

the Tribunal, in rejecting the host State’s plea for a higher discount rate, held that “the 

discount rate should not serve as a premium for unlawful acts committed by the host State 

and detrimental to the investment,”269 and that “unlawful conduct should not be 

converted into a benefit for the wrongdoer.”270 

 

152. As earlier submitted, the business environment was favorable to Claimants at the time 

the investment was made (supra. III.B.1) which created legitimate expectations on the 

part of Claimants. It was only through the adoption of unreasonable and discriminatory 

measures (supra. III.B.2.), which frustrated Claimants’ legitimate expectations, that the 

risk in investing in Respondent State had increased. 

 

153. Because Respondent has created the environment of risk, it cannot benefit from its 

measures by increasing a discount rate that reduces the compensation payable. 

 

154. Second, the WACC applied by Claimants to the discount rate is consistent with industry 

trends. For instance, the WACC of Twitter ranges from 7.39% in December 2016 to 

4.36% in June 2019.271 Facebook’s WACC, on the other hand, ranges from 4.36% in 

December 2016 to 9.77% in June 2019.272 More relevantly, at the wake of Facebook’s 

notoriety for allegedly contributing to “fake news” in 2016, Facebook’s year-end WACC 

was at 5.83% at the year beginning 2017. 273 Claimants’ WACC, at 5%, is therefore 

comparable to rest of the social media platform industry. 

 

155. Thus, Claimants’ discount rate sufficiently accounts for the risk of investing in a social 

media business in Respondent State, and such rate must thus be applied to discount 

Claimants’ cash flows. 
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REQUEST FOR RELIEF 

 

156. For the reasons stated herein, Claimants FriendsLook, Whistler, and SpeakUp request 

that the Tribunal: 

a. DENY Respondent’s Request for Provisional Measures dated 21 December 

2018;  

b. DECLARE that the Tribunal has jurisdiction over the instant dispute; 

c. DECLARE that Respondent violated Claimants’ rights against expropriation 

under Article 6 of the Tyrea-Kitoa and Tyrea-Novanda BITs;  

d. DECLARE that Respondent breached its obligations under Article 3 of the 

Tyrea-Kitoa and Tyrea-Novanda BITs by failing to accord Claimants fair and 

equitable treatment; 

e. ORDER Tyrea to pay compensation to Claimants as computed under the DCF 

method; 

f. AWARD such other relief as the Tribunal deems appropriate; and  

g. ORDER Respondent to pay all of the costs, attorneys’ fees, and expenses of 

this arbitration, including Claimants’ legal and expert fees, the fees and 

expenses of any experts appointed by the Tribunal, the fees and expenses of the 

Tribunal, and ICSID’s other costs. 

 

  

Respectfully Submitted, 

 

Team Pathak 

Counsel for Claimants 


