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STATEMENT OF FACTS 

Parties to the dispute 

1. The Claimants are three international social networks: FriendsLook PLC (hereinafter 

referred to as: “Friendslook”), Whistler Inc. (hereinafter referred to as: “Whistler”) and 

SpeakUp Media Inc. (hereinafter referred to as: “SpeakUp”).  

2. FriendsLook is a global network incorporated in and in accordance with the laws of 

Novanda. Whistler and SpeakUp are international social networks incorporated in and in 

accordance with the laws of Kitoa. FriendsLook launched its multifaceted social platform 

in the territory of Tyrea on January 2015. Whistler and SpeakUp followed suit in the early 

summer of 2015, launching their social networks based on the short-text and the blog 

format, respectively.  

3. Respondent is the Republic of Tyrea, a country emerging from a civil war transitioning 

from military dictatorship to democracy. 

4. FriendsLook is considered one of the most popular and widespread social networks in the 

world counting hundreds of millions of accounts. It provides both a free ad-driven and a 

fee-driven option with personalized content. Taking advantage of the investment-friendly 

environment created by the new Law on Media and information No. 1125-L (hereinafter 

referred to as “Media Law”) in 2013 and after substantial preparation it launched the 

Tyrean version of its website in January 2015 as well as establishing a local office and 

became a tremendous success, almost being recognized as the Internet itself. Since early 

2017 FriendsLook was working on FriendsWatcher, a personalized video platform, which 

was expected to launch early 2018, but never actually hitting the markets. 

5. Whistler allows users to express their thoughts through way of short texts, so-called 

“whistles”. Whistler provides free accounts and its revenue streams include advertising 

in various forms, i.e. paid advertising space and promoted “whistles”. Taking advantage 

of the investment-friendly environment created by the Media Law in 2013 and after 

substantial preparation it launched the Tyrean version of its website in the early summer 

of 2015 and became a box-office hit gaining millions of users. Since early 2017 it was 

working on launching “LifeLive”, its in-app video streaming and recording function. 

6. SpeakUp Media is drawing on the blog format hosting more than 400 million different 

blogs worldwide. SpeakUp boasts a creative platform for the young facilitating 
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communication and exchange of ideas in its truly global atmosphere. Its revenue consists 

of sale of advertising space, promotional content and hosting commercial blogs. Like the 

other Claimants it became a massive hit after its mid-2015 launch, and its Regional Vice-

President went on admitting to developing a new feature to be employed in early 2018. 

Historical Background 

7. In 2012 Tyrea emerged from a civil war between its two ethnic groups, the Tatyars and 

the Minyars. Transitioning to a modern democracy Tyrea passed the Media Law on 10 

September 2013. Having this way liberalized the Internet Tyrea paved the way for the 

advent of international networks and for a fruitful collaboration with them. In December 

2014, barely out of a period of strict censorship, Tyrea’s government promised to ensure 

the freedom of the Internet. Encouraged by the favourable atmosphere to invest in the 

newly emerging market opportunities Claimants launched the localized version of their 

websites in the territory of Respondent, FriendsLook in January, Whistler and SpeakUp 

in June 2015. Claimants’ social networks resonated well with the Tyrean population 

resulting in the exponential growth of their user base.  

8. In 2016 ethnic tension in Tyrea started to heat up. Claimants were at the same time 

negotiating with Alcadia and Larnacia about possible expansion to their territories. In 

early 2017 Claimants embarked on developing new features tailored to Tyrea. These were 

planned to launch during 2018. However in December 2017 Respondent started making 

public statements alleging its inability to control ethnic tension. By early 2018 the ethnic 

tension in Tyrea spiraled out of control, for which the Tyrean government held the social 

media platforms responsible. 

9. On 12 January 2018 Respondent enacted  Law 0808-L, which procured introducing a 

filtering algorithm, requested personal ID card details from old and new users as well as 

access to such personal ID card details and correspondence among users. The 

Promulgation Decree introducing Law 0808-L provided for a deadline of 60 days. 

Claimants immediately set to work on establishing tailored mechanisms to comply with 

the new rules, originally believing the 60-day term to be a highly stringent but feasible 

time frame. While FriendsLook and Whistler implemented the measures, SpeakUp 

procured an official audience with the Minister for Telecommunications, Information 

Technology and Mass Media of Tyrea, Fredrik Woodlant on 28 January 2018 to discuss 

the measures to be implemented. 
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10. On 5 January 2018 Respondent denounced the ICSID Convention citing the imbalance 

of interests between investors and states, and stating as a reason that the interests of the 

State are of utmost importance to Tyrea. 

Origins of the dispute 

11. 30 days into the term for compliance the President of Tyrea issued a new decree without 

prior notice on 11 February 2018 slashing the period for compliance for 45 days, setting 

the deadline to 28 February 2018. Claimants complied with the deadline, yet being unable 

to properly test the algorithms, they contained loopholes and failed to bring the solution 

envisaged by Respondent. However Claimants refrained from blocking accounts for 

which no Tyrean Personal ID card details had been provided in a timely manner, and this 

measure was in fact never implemented. 

12. Citing failure of the algorithm the Respondent decided to block Claimants’ websites for 

non-compliance with the new legal requirement for social networks issuing ordinances 

on 28 February, 1 March and 2 March to shut down the websites of FriendsLook, Whistler 

and SpeakUp, respectively. Other social platforms conducting similar activities to those 

of the Claimants, e.g. Wink or TruthSeeker were not blocked.  

13. The blocking of the Claimants’ websites deprived them of significant assets, as their 

revenue is ad-driven and heavily depends on web-traffic. Furthermore, all the efforts and 

capital spent on developing new features have gone to waste, with the Claimants incurring 

significant costs in the compliance process. In addition, the Claimants were also deprived 

of the opportunity to proceed with market expansion to Alcadia and Larnacia by utilizing 

their dominant presence in Tyrea. 

Arbitration 

14. Claimants approached a third party funding agency for financing the costs of arbitration, 

which found the joint claim more likely to succeed. Therefore the Claimants decided to 

submit a joint claim, considering the unprecedented nature of their claims and the 

similarity of their positions. 

15. On 29 June 2018 relying on the Tyrea-Kitoa and the Tyrea-Novanda BITs and pursuant 

to Article 36 of the ICSID Convention Claimants filed their Request for Arbitration before 

the International Centre for Settlement of Investment Disputes (ICSID). The Claimants 

requested the Tribunal to find Tyrea liable for the breach of the BITs and to award the 
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Claimants compensation in the amount of no less than 69,134,875 USD for FriendsLook, 

26,760,460 USD for Whistler, and 27,094,600 USD for SpeakUp. Respondent denied all 

of Claimants’ claims and raised objections over the Tribunal’s jurisdiction. On 21 

December 2018 Respondent also requested for Provisional Measures.
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SUMMARY OF ARGUMENTS 

 

1. THE TRIBUNAL SHOULD NOT GRANT THE PROVISIONAL MEASURES 

16. Respondent’s Request for Provisional Measures does not comply with Art 47 of the 

ICSID Convention and Arb Rule 39(1). Respondent could not demonstrate why the 

circumstances would justify the recommendation of provisional measures. First, the 

requested provisional measures do not aim to preserve rights in dispute. Second, The 

requirements of necessity and urgency are not fulfilled, and there is no threat of 

Claimants’ conduct causing irreparable harm. Furthermore, it is submitted that Claimants 

do not harm general principles of confidentiality. First, because the parties failed to agree 

in confidential proceedings beforehand. Second, because there is no general per se rule. 

Last but not least, Claimants submit that they did not aggravate the dispute. Respondent 

only seeks protection on a hugely hypothetical basis and the transparency concerns do 

outweigh those of non-aggravation. 

2. THE TRIBUNAL HAS JURISDICTION TO ADJUDICATE THE DISPUTE 

17. Claimants submit that they have consented to ICSID arbitration. It is so, as Claimants 

accepted Tyrea’s offer to arbitrate by their Request for Arbitration. It is furthermore 

submitted, that Respondent’s denunciation of the Convention did not deprive Claimants 

of the possibility to turn to investment arbitration. Tyrea’s consent is found in the BITs, 

which still continue to remain in force. Therefore Tyrea’s consent to ICSID arbitration in 

Article 9 of the BITs also remains in effect. Claimants also submit that consent is 

irrevocable. This irrevocability coupled with the investors’ commitment of capital with 

the expectation that investment arbitration would be available implies that Claimants are 

able to initiate arbitration. Arguendo, it is also contested that Article 71 is applicable, as 

a result of which Tyrea remained a Contracting State at the time of the Request for 

Arbitration. Therefore Claimants could perfect Respondent’s consent before the 

denunciation took effect.  

3. THE TRIBUNAL HAS JURISDICTION OVER THE MULTIPARTY ARBITRATION CLAIM 

18. The Claimants submit that the Respondent has validly consented to arbitration and that 

this consent covers multi-party arbitration as well. The grounds therefore are multifold: 

Respondent did not exclude the jurisdiction of the Centre from the class of multi-party 
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arbitrations, a secondary or additional consent is not required on the part of the 

Respondent and furthermore the silence of the ICSID Convention as well as the Tyrea-

Novanda and Tyrea-Kitoa BITs constitutes no bar to the jurisdiction of the Centre. All 

the more so, these arguments are supplemented by the commonality of multi-party 

proceedings in ICSID arbitration. Claimants furthermore submit that their claims stem 

from a common legal and factual background, as they are sufficiently homogenous to 

treat them together and the joint claim serves the purposes of fairness and efficiency. Last 

but not least the Claimants submit that the two distinct BITs of the Tyrea-Novanda and 

Tyrea-Kitoa BITs are both applicable in the present proceedings. 

4. THE RESPONDENT BREACHED THE ARTICLE 3(1) AND ARTICLE 6 OF THE BITS 

19. The Respondent breached Article 3(1) of the BITs as it failed to provide fair and equitable 

treatment and impaired by unreasonable and discriminatory measures the operation, use, 

maintenance, enjoyment of the investments of the Claimants, as it modified its legislation 

in a way that effectively led to the consequence of the loss of the benefits of the 

investments. Respondent also violated Article 6 of the BITs as it deprived the Claimants 

of their investments directly and indirectly in a discriminatory manner without paying 

any compensation. 

5. DAMAGES REQUESTED BY THE CLAIMANTS IS NOT SPECULATIVE AND THE APPROPRIATE 

METHOD FOR QUANTIFICATION OF DAMAGES IS THE DCF METHOD 

20. The Claimants submit that they are entitled to receive full compensation for the damages 

caused by the Respondent’s unlawful acts. The grounds are multifold: Respondent 

unlawfully expropriated the Claimants property, and both the Tyrea-Novanda and the 

Tyrea-Kitoa BITs contain provisions applicable only in case of lawful expropriation. In 

the absence of such provisions, the standard set forth in international customary law is 

applicable.  Claimants furthermore submit that the measures taken by the Respondent 

have breached the requirement of fair and equitable treatment set forth in both the Tyrea-

Novanda and the Tyrea-Kitoa BITs. Respondent has clearly breached its international 

obligations, which engages the its State responsibility, hence the provisions of the ILC 

Articles are applicable to set up the standard of compensation. Claimants submit that they 

shall receive compensation not only for damnum emergens, but also for lucrum cessans. 

Claimants’ businesses were going concerns with growing revenues, returning profits.  

Last but not least, Claimants shall be compensated for the capital invested in order to 
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comply with Respondent’s legislative acts and also for the failure of market expansion. 

In order to restore the financial situation of the Claimants, the appropriate method for the 

quantification of damages is DCF method. 
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ARGUMENTS 

 

1. THE TRIBUNAL SHOULD NOT GRANT THE PROVISIONAL MEASURES 

21. Provisional measures are extraordinary measures.1 Taking into account the peculiarities 

of the present arbitration, the Tribunal should reject Respondent’s request, based on the 

following reasons. .  

22. First, the request submitted by Respondent does not comply with ICSID Art 47 and 

Arbitration Rule 39(1) [1.1.]. Second, there are no rights to be preserved [1.2.]. Third, the 

required standards for necessity and urgency are not met [1.3.]. Forth, Claimants’ conduct 

does not aggravate the dispute, as the proceedings are not confidential [1.4.]. 

1.1.Respondent’s Request for Provisional Measures does not comply with ICSID Art 47 and 

Arbitration Rule 39(1) 

23. Claimants submit that Respondent’s request does not comply with ICSID Art 47 and 

Arbitration Rule 39(1). According to these provisions, the requesting party must specify 

the rights to be preserved, the measures requested, and the circumstances that justify such 

measures. 

24. Respondent requested the Tribunal to order the Claimants to abstain from any steps that 

might aggravate the dispute, including ordering Claimants to refrain from stimulating 

propaganda, or otherwise jeopardizing Tyrea’s interests.  

25. According to ICSID Art 47, the Tribunal shall recommend a measure when the 

circumstances require so. The burden of proof is on the requesting party2. Provisional 

measures should only be granted when there is a right to be preserved and circumstances 

of necessity and urgency to avoid irreparable harm3. It means that provisional measures 

are only appropriate where a question cannot await the outcome of the award on the 

merits4. Therefore, in the present case Respondent therefore has to provide evidence that 

it has a right to be preserved and an urgent need exists for the relief sought5.  

                                                 
1 International Investment Law, Chapter 11 para 179 
2 Maffezini, para 10 
3 Occidental, Decision on Provisional Measures, para. 59. 
4 Schreuer p. 775 para 63, Biwater para 68 
5 Tanzania Electric (D), para. 18., Tanzania Electric (A), para. 31. 
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26. Therefore, since Respondent did not provide any proof to substantiate the existence of 

need and urgency, Claimants request the Tribunal to reject Respondent’s request, as it 

was the case e.g. in CSOB, where based on the same reasons, the Tribunal declined 

granting the measures6. 

1.2. The requested provisional measures are not to preserve rights in dispute 

27. According to Arbitration Rule 39(1), Respondent must establish the existence of rights to 

be preserved. The concept of “rights to be preserved” is to be understood in light of the 

respective case law.7  

28. The Maffezini Tribunal concluded that “the right must exist at the time of request, must 

not be hypothetical and cannot be created in the future”.8 It means that Arbitration Rule 

39(1) applies to specific, already existing rights (e.g. non-aggravation of the dispute and 

confidentiality of proceedings9) and not to abstract, general rights.  

29. However, in the present case, Respondent aims to establish its claims on some vague 

future expectations. In fact, Respondent itself acknowledged that the location of the 

respective World Expo is yet to be decided, and the 5-and 10-year bond issuances on the 

bases of which Respondent is seeking the provisional measures are yet to be made. 

Respondent bases its claim on uncertain expectations.  

30. Furthermore, Respondent argued that Claimants activities undermine Tyrea in drastic and 

violent times10. However, again, Respondent acknowledged that there has been 

substantial de-escalation in the major cities of Tyrea. 

31. Respondent further argued that the Claimants initiated a media war against Tyrea by not 

blocking access to certain third party articles. However, Claimants cannot be held liable 

for the content of these articles. All the articles cited by Respondent were written and 

published by third parties. Claimants only provide hosting services, which is their normal 

course of business.  

                                                 
6 CSOB, PO.3 
7 Schreuer p. 778, para 73 
8 Maffezini Procedural Order 2, para 13 
9 Schreuer p. 779 para 78 
10 Record of Dispute, PO.2. para 5 
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1.3. The requirements of necessity and urgency are not satisfied 

32. Provisional measures can be granted only in circumstances of necessity and urgency11. In 

the present case, none of these two requirements was met.   

1.3.1. The requirement of necessity is not met 

33. A provisional measure is necessary when the actions of a party are capable of causing or 

of threatening irreparable prejudice to the rights invoked.12 In the present case, Claimants’ 

“normal course of business” activities do not pose such a threat of irreparable prejudice.  

34. First, it is unreasonable to assume that a newspaper article would inflict substantial 

damage on Respondent. In fact, even an extensive press campaign would not have such 

an impact.13  

35. Second, Claimants are mere intermediaries. They did not create or modify the content of 

the referred articles. Ordering Claimants to remove such articles from its platforms would 

not result in the online unavailability of the respective contents. These contents could 

easily be re-published on other online platforms.  

36. Third, Claimants’ activity is not the fuel of civil unrest. It is evidenced by the pure fact 

that although the media is still in circulation, tension in Tyrea has decreased. 14 

1.3.2. The requirement of urgency is not met 

37. Provisional measures can only be granted if a certain degree of urgency is present. ICSID 

Art 47 does not specify the degree of urgency necessary to grant provisional measures 

though.15 The Biwater tribunal concluded the degree of urgency is satisfied when a party 

can prove that there is a “need” to obtain the measure before the issuance of the award.16 

The Occidental tribunal clarified the concept of “need”: “a measure is urgent where action 

prejudicial to the rights of either party is likely to be taken before a final decision is 

given”.17 Furthermore, provisional measures are not meant to protect against any potential 

                                                 
11 Saipem, Decision, paras. 174,182,185 
12 Occidental referencing the Aegan Sea Shelf Case, Order, ICJ Reports, p. 11. 
13 Amco para 3 
14 Record of Dipute, PO. No.2., q.5. 
15 Azurix, Decision, para. 33. 
16 Biwater, paras. 30, 33, 44-54, 60. 
17 Occidental referencing the Great Belt Case, Order, ICJ Reports, p.17. 
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or hypothetical harm susceptible to result from uncertain actions.18 The mere possibility 

of future harm is not sufficient.19 

38. Respondent in the present case did not establish that such urgency exists. In fact, it based 

its request on a highly hypothetical future scenario, that it might be awarded the World 

Expo, and referred to a mere possibility of future harm.     

1.4. Claimants’ conduct does not harm general principles of confidentiality 

39. Claimants never breached any duty of confidentiality, and acted always in line with the 

respective laws.  

1.4.1. The parties never agreed on a duty of confidentiality 

40. No doubt, based on the principle of party autonomy, the parties to a dispute can agree on 

the confidential nature of a proceeding. In that case, the standard of confidentiality agreed 

by the parties could be protected through provisional measures. However, in the present 

dispute the Parties never concluded a confidentiality agreement. Therefore, the only 

source of any duty of confidentiality is the laws applicable to the proceeding. However, 

the laws and rules applicable in the present case do not provide for a standard of 

confidentiality claimed by Respondent.   

1.4.2. There is no general rule of confidentiality binding the Parties   

41. The respective provisions of the ICSID and the Arbitration Rules on confidentiality 

deploy this duty on to the tribunal and not on the parties, as it was confirmed by the WDF 

tribunal.20  

42. The only direct reference to the conduct of parties with respect to confidentiality is Note 

F to Rule 30. However, this rule allows the parties to publish their pleadings. It means 

that both under the ICSID Convention and the other applicable rules a party may present 

its case publicly. 

43. This is the interpretation stemming from the drafting history and was followed by 

numerous tribunals. The drafting history assumes that “the ICSID Convention does not 

prohibit the parties themselves from revealing their case”. The Metalclad Tribunal 

concluded that “unless the agreement between the parties incorporates such a limitation, 

                                                 
18 Occidental, para. 89. 
19 Schreuer, p.777, para. 71. 
20 World Duty Free para. 16., Schreuer p.796. para. 150. 



Arguments  Rivero 

12 

 

each of them is free to speak publicly of the arbitration”21. In Amco the aim of the 

requested provisional measure was to prevent the other party from promoting newspaper 

publication of certain particulars of the case. The Tribunal rejected the request by pointing 

out that the ICSID and the Arbitration Rules do not prevent the parties from revealing 

their case.22  

44. In Biwater Gauff the Tribunal conducted a thorough analysis weighing transparency 

against procedural integrity and non-aggravation of the dispute. After scrutinizing the 

existing rules on confidentiality, it concluded that none contained a general duty of 

confidentiality23. 

45. These considerations and the accepted need for greater transparency in this field generally 

militate against the type of provisional measures for which the respondent now 

contends24. 

1.4.3. Non-Aggravation of the Dispute 

46. Claimants concede that it is self-evident, that uneven reporting and disclosure of 

documents in a pending arbitration may aggravate or exacerbate the dispute. Nonetheless, 

Claimants submit that they did not aggravate Tyrea’s rights in the present dispute. 

1.4.3.1. Respondent seeks protection from potential future risks 

47. Respondent could not so far demonstrate that it has been inhibited from participating fully 

in the proceedings or that any of the proceedings have been hindered or impaired by the 

publicity that has occurred to date. In reality, Respondent’s request concerns the risk of 

future prejudice and a future potential risk of the arbitral process. As per Occidental, 

provisional measures are not meant to protect against any potential or hypothetical 

harm25. Respondent, to the contrary, based its request of potential future risks. 

1.4.3.2. The transparency concerns outweigh those of non-aggravation 

48. Claimants furthermore submit, that the need for transparency is huge in present dispute, 

and even if a media campaign may pose risk of harm to the proceedings, that risk is 

outweighed by interests of transparency.  

                                                 
21 Metalclad, Biwater PO.3., para 128 
22 Amco, Decision, para 4 
23 Evolution, p. 324 
24 Biwater, PO3, para 133 
25 Occidental, para. 89. 
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49. Present dispute is of public nature and a wide range of interests are potentially affected. 

By blocking Claimants’ platforms in Tyrean territory, Respondent itself announced the 

dispute to the world, which of course could not have gone unnoticed. An action of this 

magnitude naturally garners huge media attention, and a great need for transparency. 

Respondent’s conduct harmed not only Claimants, but all Tyrean users of the platforms. 

Equally, all of the blogs, and content-providers of Claimants had to face the consequences 

of losing a huge market. It is safe to say that Respondent’s conduct shook the Internet 

using part of Tyrea, as well as all the aforementioned parties. Claimants conduct was 

therefore natural, as it had to act to reassure its partners and avoid losing more revenue. 

2. THE TRIBUNAL HAS JURISDICTION TO ADJUDICATE THE DISPUTE 

50. Claimants submit that the Tribunal has jurisdiction over the dispute despite Tyrea’s 

denunciation of the ICSID Convention. 

51. Claimants submit that the Tribunal has jurisdiction to hear the dispute on the grounds that 

Claimants consented to ICSID arbitration [2.1.]. This argument contends that Claimants 

accepted Tyrea’s offer to arbitrate [2.1.1.] and that it is the BITs still in force that contain 

Respondent’s consent [2.1.2.]. It is furthermore submitted that once given, consent is 

irrevocable [2.2.]. Claimants also submit that the applicable ICSID provision in the 

present question of dispute is Article 71 of the Convention, pursuant to which Claimants 

perfected Tyrea’s offer to arbitrate [2.3.]. 

2.1. Claimants consented to ICSID arbitration 

52. Claimants submit that Tyrea’s assertion that it is no longer a Contracting State to the 

ICSID Convention following the notice of denunciation is irrelevant to whether Tyrea’s 

offer of ICSID arbitration contained in the BITs remained in existence and capable of 

acceptance at the time of Claimants’ consent. 

2.1.1. Claimants accepted Tyrea’s offer to arbitrate 

53. Claimants filed their Request for Arbitration on June 29, 2018 and it was registered by 

the Centre on July 16, 2018.  

54. Pursuant to the Rule 2 of the Institution Rules, the date of consent is the date on which 

the parties consented in writing to submit the dispute to the Centre, or the date on which 
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the second party acted. In case of a BIT, as per Schreuer26, the time of consent is 

determined by the investor’s acceptance of the offer, or at the latest by a request for 

arbitration to ICSID. June 29, 2018 predates the taking effect of Tyrea’s denunciation. 

2.1.2. The BITs remain in force, rendering recourse to ICSID arbitration possible 

55. Claimants submit that Tyrea gave its standing offer in the BITs, which are still in force. 

Even if, arguendo, the date the Request for Arbitration was registered by ICSID is to be 

taken as the date of consent, nothing in the BITs or the Convention provides that the 

denunciation affects the Respondent’s obligation to arbitrate according to the BITs’ 

terms. 

56. The BITs in present case include a minimum period of application of fifteen years under 

Article 13(1). The BITs combine this minimum period of application clause with an 

automatic renewal clause in Article 13(2). According to this provision, the BITs are 

automatically renewed for a period of ten years upon the date of the expiry of their 

validity. This provision took effect, as neither Tyrea, nor Novanda or Kitoa filed a notice 

of termination of the BITs. Furthermore, even if the BITs were terminated, the survival 

clause of Article 13(3) provides for a further period of fifteen years from the date of 

termination of the BIT. 

57. These provisions of the BITs guarantee that Claimants having committed capital to the 

host country are not suddenly deprived of the benefit of an investment treaty. That benefit 

is now the possible recourse to ICSID arbitration in case of a dispute. 

58. The Claimants rely on the fact that Tyrea expressly consented to arbitration under the 

auspices of ICSID in Article 9 (1) of the BITs. The provision provides that disputes 

between Tyrea and nationals of Kitoa and Novanda are to be arbitrated by ICSID. Article 

9(3) designates Tyrea’s consent as an unconditional one. 

59. The Tyrea-Novanda BIT and the Tyrea-Kitoa BIT were ratified on 10 September 2000 

and 25 May 2001, respectively. They include Tyrea’s unconditional consent to arbitrate, 

and remain in effect. Respondent’s denunciation of the Convention only affected its status 

as a Contracting State under the Convention, and not whether it has consented to ICSID 

                                                 
26 Schreuer II, p. 361. 
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arbitration27. Tyrea’s consent to ICSID arbitration expressed in Article 9(1) and (3) of the 

BITs thus remains in effect. 

60. The same rationale was applied in the Blue Bank case. Blue Bank is very similar to the 

present dispute, regards jurisdiction. In Blue Bank, Venezuela similarly denounced the 

ICSID Convention before Claimants initiated proceedings. 

2.2. Consent is irrevocable 

61. Claimants submit that once validly given, consent is irrevocable. Under Article 25(1) of 

the Convention no party may withdraw its consent unilaterally when they have already 

given it. The Report of the Executive Directors reaffirms the same principle28. Thus 

consent given prior to the withdrawal taking effect in line with the treaty is not nullified29. 

62. Sovereignty does not entail an implied power to override consent previously given30. The 

binding and irrevocable nature of consent to the jurisdiction of ICSID is a manifestation 

of the maxim pacta sunt servanda and applies to undertakings to arbitrate in general31.  

63. According to Article 72 of the Convention, consent to jurisdiction of ICSID Tribunals is 

unaffected by the denunciation under Article 71. In order to benefit from Article 72 a 

right must arise out of consent and must be a right under the Convention. The right to 

institute proceedings (Article 36) is among these rights32.  

2.2.1. It suffices for the host State to have consented to arbitration on its own 

64. It needs to be determined what counts as ‘consent’ for purposes of Article 72 and when 

exactly a State’s denunciation takes effect. 

2.2.1.1. Respondent withdrew from the Convention after the dispute has arisen 

65. Respondent denounced the Convention after resent dispute has arisen. Present dispute 

started well before the institution of proceedings, or even the denunciation of the 

Convention or the issuance of Law No. 0808-L. To determine the starting point of the 

dispute, Respondent’s conduct and the underlying reasons thereof have to be examined. 

                                                 
27 Blue Bank, para. 93 
28 Report of the Executive Directors (n.54) para. 23. 
29 International Investment Law, Chapter 11., p. 1227, para. 53 
30 International Investment Law, Chapter 11, p. 1227., para 53 
31 Schreuer II, p. 363 
32 Schreuer II, p. 364 



Arguments  Rivero 

16 

 

66. Respondent pinpointed that Law No. 0808-L blocking Claimants’ social networks was 

aimed at preserving public safety. Respondent herby indicated that posts on Claimants’ 

platforms were responsible for the upheaval of tension and civil unrest33. To prove its 

point, Respondent drew on exhibits 2 and 3, which reference posts that may have had a 

hand in the upheaval of tension. These posts are all dated well before the denunciation of 

the Convention or Law No. 0808-L. Consequently, it is obvious that Respondent itself 

placed the start of the dispute well prior to the institution of proceedings, or even the 

denunciation of the Convention or the issuance of Law No. 0808-L. 

2.2.1.2. Claimants are still able to initiate proceedings 

67. Claimants submit that the irrevocability of consent coupled with the investors’ 

commitment of capital with the expectation that investment arbitration would be available 

in case of a dispute implies that Claimants are able to initiate arbitration34. 

68. Claimants pursued substantial investment activity in the Territory of Tyrea. Friendslook 

launched its platform in Tyrea in January 2015, Whistler and SpeakUp followed suit in 

June 2015. Alongside their website, Claimants maintained local offices and staff in Tyrea. 

Claimants were developing new features to debut in Tyrea o their platforms, an activity 

which required substantial effort and capital. Claimants did so in good faith, and with 

expectation of the possibility of ICSID arbitration. 

2.3. Under Article 71 Tyrea remained a Contracting State at the time of the Request for 

Arbitration, which therefore perfected Tyrea’s consent 

69. Should the Tribunal find Tyrea’s consent in Article 9 of the BITs insufficient to establish 

consent in the present proceedings, Claimants contend that Tyrea’s consent to this 

arbitration follows from the application of Article 71 of the ICSID Convention. 

70. Article 54 of the VCLT provides that the withdrawal from a treaty may take place in 

conformity with the provisions of the treaty. The ICSID Convention regulates the 

withdrawal of State Parties in Articles 71 and 72. 

71. Claimants submit that Article 71 is applicable in the present case. It is also submitted that 

there is no need to divulge into Article 72 , as it deals only with the post-termination 

survival of certain state rights. 

                                                 
33 Record of Dispute, p. 24., para 8. 
34 International Investment Law, p. 1227, para. 60. 
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72. Under ICSID Article 71, a Contracting State may denounce the Convention by a written 

notice to the depositary of the Convention. Such denunciation takes effect six months 

after receipt of the notice. Respondent denounced the ICSID Convention on 5 January 

2018, thus the denunciation took effect only on 5 July 2018. 

73. Claimants submit that an agreement between the parties to arbitrate the dispute was 

reached before Tyrea’s denunciation  took effect. 

74. In order for Claimant to accept the Respondent’s offer, it must signify its consent35. 

Pursuant to the Rule 2(3) of the Institution Rules, the date of consent is the date on which 

the parties consented in writing to submit the dispute to the Centre, or the date on which 

the second party acted. The Blue Bank tribunal found this provision to suggest that the 

date when the Claimant gives its consent, is the date on which the Claimants first filed its 

Request for Arbitration. The time of consent is determined by the investor’s acceptance 

of the offer, or at the latest by a request for arbitration to ICSID. 36 Therefore, in the 

present case, the date  on which consent was perfected is June 29 2018. 

75. That date precedes July 5, 2018, the day Tyrea’s denunciation of the Convention took 

effect. Within the six-month period set forth in Article 71, as Professor Gaillard put it37, 

“the effectiveness of the existing rights and obligations should raise little difficulty”, as 

Tyrea was still a Contracting Party at the time. Claimants have thus perfected the general 

consent of Respondent given in Article 9 of the BITs.  

3. THE TRIBUNAL HAS JURISDICTION OVER THE MULTI-PARTY ARBITRATION CLAIM 

76. Claimants submit that Respondent accepted the standing offer of Respondent contained 

in Article 9 of the Tyrea-Novanda BIT and Article 9 of the Tyrea Kitoa BIT, therefore 

Respondent validly consented to multi-party arbitration [3.1.], which is already a common 

feature of ICSID arbitration [3.2.]. Claimants also submit that their claims share the same 

factual and legal background [3.3] and that both the Tyrea-Novanda and Tyrea Kitoa BITs 

are applicable in the present proceedings [3.4.].  

                                                 
35 Blue Bank, Award, para. 113. 
36 Schreuer II, p. 361 
37 E. Gaillard, The Denunciation of the ICSID Convention, NYIJ, Vol. 237, No.122 (2007) 
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3.1. Respondent has validly consented to arbitration, and this consent covers multi-party 

proceedings as well 

77. Claimants argue that Respondent validly consented to ICSID arbitration under Articles 9 

of the BITs and that these consents cover multi-party proceedings as well. 

78. It is submitted that the BITs constitute a valid form of consent to arbitration [3.1.1.], 

which consent is unconditional thus Respondent cannot contend that it requires a second 

or additional consent as regards multi-party claims [3.1.3.]. It is furthermore submitted 

that Respondent failed to exclude the jurisdiction of the Centre beforehand [3.1.2.]. 

Additionally, the silence about multiple claimants and the singular wording of the BITs 

and the ICSID Convention are no obstacle to jurisdiction over multi-party proceedings 

[3.1.4.]. 

3.1.1. The BITs constitute a valid consent to arbitration 

79. Both BITs are formulated in exactly the same manner, thus Article 9 of both constitute a 

standing offer for arbitration, which embodies the consent of the home state, i.e. Tyrea. 

Claimants by their joint Request for Arbitration accepted this offer thus completing the 

consent. 

80. Article 9 of the Tyrea-Novanda BIT and Article 9 of the Tyrea-Kitoa BIT are what is 

commonly understood to be an arbitration clause in international investment law.  The 

arbitration agreement is identical in both BITs. These Articles refer ”disputes between 

one Contracting Party and a national of the other Contracting Party concerning an 

obligation of the former under this Agreement in relation to an investment of the latter 

shall be submitted for settlement to the Centre”. Under Article 9 of the BITs this 

submission shall be made at the request of the investor, and the arbitration shall be 

governed by the ICSID Convention. Arts. 9 (3) furthermore states that this consent to 

arbitration given by Tyrea is an unconditional one. 

81. Moreover, both BITs contain valid consent to arbitration when looking separately at 

claimants claims, which also means that there is no real reason the Tribunal can ‘lose’ its 

jurisdiction when looking at the claims jointly38. 

                                                 
38 Abaclat para 490 
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3.1.2. Consent is not more valid by being given twice39 

82. Claimants submit that the consent given in the BITs covers multiparty arbitration as well, 

and no secondary consent is needed. 

83. In both Abaclat and Ambiente, the Tribunals allowed multi-party claims in investment 

arbitration process without requiring any direct consent or additional consent from 

Argentina. 

84. The Ambiente Tribunal  found that a special or additional consent on the part of the 

Respondent beyond the prerequisite of written consent under Article 25(1) of the ICSID 

Convention is not required40. Furthermore Article 9 (3) of the BITs provide for Tyrea’s 

unconditional consent to the submission of disputes to arbitration. That means Tyrea does 

not have the right of being able to modify its consent after the signature of the BITs, and 

thus cannot set the number of claimants as one as a condition for arbitration. 

85. Both BITs and the ICSID Convention themselves aim to foster foreign investment and 

create a favourable environment for them. According to Steingruber, “a secondary 

consent could clearly overturn the equilibrium of investment arbitration, where the host 

state’s consent to arbitration given in advance has to be seen as a procedural guarantee 

for stimulating and protecting foreign investments”41. Consequently, it is submitted that 

the requirement of a special or secondary consent would be directly contrary to the spirit 

of both BITs and the Convention as well, and would therefore undermine international 

investment arbitration. 

3.1.3. The silence of the ICSID Convention or the BITs on consent to multiparty proceedings is 

not a qualified silence 

86. Claimants submit that the silence of the ICSID Convention on consent to multi-party 

proceedings is not a qualified silence, therefore does not prohibit the jurisdiction of the 

Tribunal. 

87. The drafting body of the ICSID Convention originally chose not to include explicit 

provisions governing multi-party cases, and it upheld this view when the amendment of 

the Convention was on the table. This perspective is furthermore well demonstrated and 

                                                 
39 Alemanni 
40 Ambiente p.146 
41 Steingruber 27(2) p. 237 
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display in several multiparty instance brought before ICSID panels [3.1.4.1.]. The 

interpretation of the singular wording in the Convention according to general 

international interpretation standards also makes room for multi-party arbitrations. This 

perspective is also applicable as regards the Tyrea-Novanda and Tyrea-Kitoa BITs 

[3.1.4.2.]. 

3.1.3.1. ICSID history and arbitral practice suggest the possibility of multiple claimants 

88. The Working Paper on Amendment42 as well as the traveaux preparatoires of the 

Convention considered multiparty instances, but did not see the necessity to include 

provision explicitly dealing with them. This silence on multiparty proceedings before the 

Centre means that consent of a state to arbitration should be understood to be broad 

enough to contain consent to multiparty proceedings. This view is buttressed by a myriad 

of ICSID cases. 

89. In Abaclat, the Tribunal found that the silence of the ICSID Convention was a gap giving 

the Tribunal power to step in and decide to hear multi-party claims43. Article 44 of the 

ICSID Convention and Article 19 of the Arbitration Rules empower the Tribunal to 

introduce modifications to hear mass claims. These provisions were interpreted by the 

Abaclat Tribunal in such wide fashion, that it allowed for modifications to the extent of 

mass claims, featuring 60,000 claimants. Three Claimants surely do not match the sheer 

size of Abaclat claimants, thus do not require alike modifications at all. The joint hearing 

of Claimants’ claims does not bring about any procedural constraints. On the contrary, it 

allows for a more sensible and effective procedure. 

90. In Ambiente, the Tribunal conducted a legal analysis of ICSID cases, and came to the 

conclusion, that nothing has emerged, that would militate in favour of interpreting the 

silence of the ICSID Convention as standing in the way of instituting multi-party 

proceedings44. The Ambiente Tribunal found quite the contrary, stating that “not only are 

multi-party arbitrations not excluded by the pertinent provisions of ICSID law, but they 

are perfectly compatible with them”45. The Ambiente Tribunal thus concluded that the 

                                                 
42 Proposals for Amendment of the ICSID Rules – Working Paper, Volume 3, Schedule 7 

(2018) 

43 Abaclat 
44 Ambiente 
45 Ambiente Decision on Jurisdiction, para. 135 
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ICSID Convention is not opposed to a plurality of claimants jointly submitting a claim to 

the Centre46. 

3.1.3.2. A singular can be interpreted to also mean the plural 

91. It is a well understood drafting convention that a singular can be used to indicate the 

plural. Thus the wording of the BITs “a national” can also mean “nationals”, i.e. more 

than one investor, allowing for more than one claimant to participate in a single 

proceeding47. Article 31 of the VCLT provides for the interpretation of a treaty as per its 

ordinary meaning, object and purpose and context. The BITs use the singular form of ‘a 

national’ in Article 9, but were enacted with the purpose of “desiring to create favourable 

conditions for greater investment” and “the promotion and protection of investments48”. 

To best fulfil this object and purpose interpreting the singular form in the BIT as well as 

the ICSID Convention also means the plural. The Alemanni Tribunal for example 

concluded, that it could see no reasonable basis for implying into the text as it stands of 

Article 25(1) the additional words ‘but only one’49. Therefore, it is submitted that multi-

party arbitration is compatible with the ICSID Convention, rendering the silence of the 

Convention as no bar to jurisdiction in multi-party cases. 

92. It would be contrary to the spirit of the BITs and ICSID to interpret the silence as 

prohibition of the multi-party proceedings, the majority of the Abaclat and Ambiente 

Tribunals concluded that the Tribunal has the power to fill the gap50.  

93. Basis for this is found in history of the adoption of the Convention, where the discussions 

regarding multi-party arbitration did not give a definitive answer whether to reject them 

or not, thus rendering the current form of the ICSID provisions capable of applying to 

multi-party proceedings. As explained by Mr. J. Christopher Thomas, the ICSID 

Convention is capable of supporting multi-party claims. At the Third Annual Meeting of 

the ICSID Administrative Council in 1969, the objective was to consider what special 

Regulations and Rules might be required for multi-party ICSID arbitrations. The fact that 

                                                 
46 Ambiente Decision on Jurisdiction, para. 146 
47 Alemanni para 270 
48 Tyrea-Novanda BIT Preamble, Tyrea-Kitoa BIT Preamble 
49 Alemanni para 271 
50 Wrobel 
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no additional rules were introduced shows that they did not consider the singular language 

of the Convention a bar to multi-party proceedings51. 

3.2. Multiplicity of claimants constitutes a common feature of ICSID arbitration 

94. The Claimants submit that the plurality of claimants constitutes a common feature of 

ICSID arbitration. Multiple claimants can file a claim jointly52, and a vast portion of 

previous ICSID cases dealt with more than one claimant in a single proceeding. The 

Amendments Schedule 7 about the Amendment of the ICSID Convention stated that about 

40% of ICSID cases involved multiple claimants, which have not posed procedural 

difficulties53. Moreover the legal analysis conducted by the Ambiente Tribunal pointed 

out that cases involving several claimants have come to constitute a common feature in 

ICSID arbitration54. 

95. Through an overlook of existing decisions of international arbitration tribunals, it can be 

concluded that the multiplicity of claimants cannot be considered a  bar to jurisdiction. 

The Tribunals found jurisdiction in a number of cases with multiple claimants55. 

3.3. The claims stem from a common legal and factual background 

96. Amendments Schedule 7 defines multi-party proceedings as claims brought by two or 

more claimants that initiate a single proceeding by jointly filing a single Request for 

Arbitration56. The jurisdiction of the Tribunal can only be rejected where there is no 

factual connection or the joint submission is barred by consent.  The latter as argued above 

is not the case, and nor is the former. The factors that needed to be considered and which 

increase the possibility of joint claims are the existence of a single dispute, the same 

investment, the same underlying facts, that the investors’ claims are affiliated, the 

challenged measures are the same, the respondent is the same and the remedies sought 

are aligned57.  

                                                 
51 Alemanni, Concurring Opinion of Mr. J. Christopher Thomas 
52 International Investment Law, Chapter 11, p. 187 
53 Amendments Schedule p. 833, para. 8. 
54 Ambiente, Decision, p. 135. 
55 Abaclat, Ambiente, Alemanni, Goetz, Champion, Funekotter, OKO 
56 Schedule 7 
57 ibid. 
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3.3.1. Claimants’ claims are sufficiently homogenous to treat them together 

97. Claimants provide different, though in their essence thoroughly similar social media 

services in the territory of Tyrea. Claimants submit that their situation in Tyrea has been 

similar from the outset and that business strategies all included similar plans regarding 

the future [3.3.1.1.]. Claimants’ claims should also be dealt with jointly because they 

suffered from the very same illegal action of Respondent [3.3.1.2.]. 

3.3.1.1.The claims arose of the same factual background 

98. The Claimants’ situation in Tyrea has been hugely similar from the outset on. All three 

Claimants are international social networks, who generate value taking advantage of their 

huge number of accounts, through promotion of advertisement and other alike ways. This 

commonality predestines their business activity to follow the same pattern, and thus it is 

in its essence identical. Furthermore it leads to the same factual background in case of all 

three Claimants. 

99. They jumped on the investment-friendly environment created by the new Media Law in 

2013 and invested in the territory of Respondent within half a year in 2015. Moreover, 

these investments were essentially identical in their nature: they launched the Tyrean 

version of their website as well as acquiring local offices for the managing of the new 

market. The similar nature of Claimants business conduct is further highlighted by the 

fact, that since 2017, they were all developing novel features for their services, which 

were to debut after the present dispute emerged. Furthermore, all three were negotiating 

with Larnacia and Alcadia about possible expansion with a great outlook on its success, 

until Tyrea came in like a wrecking ball erasing this lucrative opportunity. 

3.3.1.2. Claimants’ claims arose out of the same illegality of Respondent 

100. Tyrea enacted Law No. 0808-L, which created the breeding ground for present dispute, 

requiring the Claimants to produce a filtering algorithm. The Presidents Decree slashed 

the waiting period to half, which made it impossible to comply with the new legal 

requirements. Within 2 days all of Claimants’ services were shut down by identical TCA 

ordinances. 

3.3.2. Contractually unrelated claimants can bring a joint treaty claim 

101. Although there is no contractual link between the Claimants, merely a low percentage 

common shareholders, this should not prevent the Tribunal from establishing its 
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jurisdiction. According to previous cases, there does not have to be contractual bondage 

between the Claimants, as this does not constitute a prerequisite for the Tribunal’s 

jurisdiction. 

102. The Ambiente Tribunal confirmed that there was no indication in the ICSID Convention 

or Rules or arbitral practice which suggested that multi-party proceedings could not be 

brought by “contractually unrelated claimants with similar claims58. In Funekotter we 

have an example for unaffiliated investors challenging the same measure. 

103. The Ambiente Tribunal also found that the Claimants were “correct in arguing that the 

necessary link among them exists in terms of the treaty claim they jointly submit in the 

present arbitration” which resulted from the “same illegality” committed by 

Respondent59. This sets the standard that claimants bringing claims against the same 

unlawful conduct of the Respondent is enough commonality between the claimants. 

Therefore it is submitted that the Claimants of the present dispute are sufficiently linked 

as they bring the same joint treaty claim. 

3.3.3. Bringing a joint claim serves the purposes of fairness and efficiency 

104. There would also have to be consideration of joining the claims, even if they were 

submitted separately and individually by the Claimants. The joint dealing with multiple 

claims is supported by it serving the purposes of fairness and efficiency as per Collins60. 

Collins requires fairness and efficiency as a prerequisite for the consolidation of claims, 

which is however also a sound argument in present dispute, as to the jurisdiction of the 

Centre over the multiparty claim. The only difference is that the joinder of claims here 

happened by a joint Request for Arbitration and not later.  

3.3.3.1 The joint proceeding makes for a fair arbitration 

105. As the claims arose from the same factual and legal background, there is no need to treat 

them separately, especially since the Claimants requested joint arbitration. Multiple 

tribunals could come up with contradictory decisions in essentially the same matter. That 

would undermine the stability of the whole system of investment arbitration and that of 

the ICSID.  

                                                 
58 Ambiente p.156 
59 Ambiente p.161 
60 Collins, p. 232 
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106. The Respondent neither argue that facing collective claims is unfair, as the Tyrean Civil 

Procedure Code envisions collective claims61. The Respondent therefore has to be 

familiar with the concept of facing multiple claimants in a single arbitration, as well as 

be prepared to do with itself being a party to the dispute.  

107. Furthermore it should be a legitimate expectation of claimants to initiate a multi-party 

proceeding, as it is commonplace in international investment arbitration. 

3.3.3.2. Through the multi-party proceeding efficiency is not harmed but in fact supported 

108. The construction of a single tribunal would decrease the costs of the Centre and especially 

the costs of the Respondent. Therefore, hearing the claims jointly is also in the interest of 

Respondent. 

109. This is also underpinned by various ICSID cases, the very existence of which showcase 

that the efficiency of the Centre is not in the least hindered by dealing with multiple 

claimants in one proceeding. Ambiente with 9062, Alemanni with 7463 and Abaclat with 

ca. 60,000 claimants64 were all administered by ICSID. OKO, which is most similar to 

the present dispute with its 3 claimants coming from 2 countries was also adjudicated by 

an ICSID Tribunal, with no objection or extra burden raised in the proceedings 

whatsoever. 

3.4. Distinct BITs can be applicable in a single proceeding 

110. The Respondent may contend that the Claimants’ claims are rooted in different legal 

instruments, as they bring treaty claims, that originate from two separate BITs, the Tyrea-

Novanda and the Tyrea-Kitoa BITs. It is therefore duly submitted that distinct BITs can 

be applicable in a single proceeding. 

111. Multi-party arbitration proceedings are a common feature of ICSID arbitration, and 

therefore it should come as no surprise that previous Tribunals have considered more than 

one BIT as applicable in one proceeding. In OKO, a similar case to the present one, three 

claimants came from two different countries and pursued treaty-claims originating from 

                                                 
61 Record of Dispute, p. 62., q. 8. 
62 Ambiente Majority Decision (n 61) 119-120. 
63 Alemanni, Wroclaw p. 92 
64 Abaclat Majority Decision (n 60) 216, Wroclaw p. 84 
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these two different BITs. The OKO Tribunal found the both BITs were applicable in the 

case.65  

112. Therefore, in the present case the Tribunal can apply both BITs.  

4. RESPONDENT VIOLATED ARTICLES 3(1) AND 6 OF THE TYREA-NOVANDA AND OF THE 

TYREA-KITOA BITS WHEN IT BLOCKED THE CLAIMANTS’ PLATFORMS 

113. Respondent violated the FET requirement established in Article 3(1) Tyrea-Novanda and 

of the Tyrea-Kitoa BITs [4.1.]. Respondent also failed to fulfil its obligation to 

compensate when expropriating the Claimants’ investments deriving from Article 6 of 

the BITs [4.2.]. 

4.1. Respondent violated Article 3(1) of the Tyrea-Novanda and of the Tyrea-Kitoa BITs 

114. The Respondent’s breach of Article 3(1) of the BITs are twofold. The actions of 

Respondent amounted to a breach of the FET standard [4.1.1.] and impaired the 

operations, maintenance, use and enjoyment of the Claimants’ investments [4.1.2.]. 

4.1.1 Respondent failed to ensure fair and equitable treatment to the investments of the 

Claimants 

115. The prohibition of the working of Claimants’ websites were not in line with the legitimate 

expectations of the Claimants [4.1.1.1.], and shall be considered as being discriminatory 

in nature [4.1.1.2.].  

4.1.1.1. Respondent’s actions contravened the legitimate expectations of the Claimants 

116. Claimants invested in Tyrea in the first place, because they saw a trend of liberalizing and 

loosening state control over the media and the press, which was also stressed by the 

spokesperson of the Tyrean parliament in 2013. When Respondent promulgated Law 

0808-L on 12 January 2018, it contravened with the prior representations of Respondent 

with regard to the liberalization of the media and the press in Tyrea, nevertheless the need 

for it was totally justifiable considering the spreading of ethnic violence in the country.  

117. The Promulgation Decree provided for a period of 60 days to develop and put into 

operation an algorithm filtering unlawful contents, which the Claimants believed to be a 

feasible time frame for the task. On the 35th day of the time period Respondent modified 

                                                 
65 OKO Award, paras. 170-181. 
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the deadline for compliance with the Law 0808-L to 45 days, which left the Claimants 

only 10 more days to develop and deploy the filtering algorithm.  

118. The reduced time frame proved to be insufficient for the Claimants to develop a filter that 

would have been acceptable by Respondent, as they failed to sufficiently prevent hate 

speech posts from appearing. Citing failure of the algorithm and violent incidents 

spinning out of control and a resultant fear of slipping back into civil war as the reasons 

behind its actions, the Respondent decided to block FriendsLook, Whistler and SpeakUp 

entirely by TCA ordinances for non-compliance with the new legal requirements for 

social networks.  

119. Arbitral tribunals labelled the protection of the legitimate expectations of a foreign 

investor as the “most important”66, the “central”67 and the “dominant”68 element of the 

fair and equitable standard. Accordingly, “arbitral tribunals have acknowledged the 

investors’ interest in stability and predictability”.69  

120. Respondent violated the legitimate expectations of the Claimants when it reduced 

drastically the time frame, within which Claimants had to develop an algorithm, which 

filtered unlawful contents on their websites.  

121. Several tribunals found that legitimate expectations can be originated from the provisions 

of the regulatory framework that a host State has implemented.70 That is the reason the 

                                                 
66  International Investment Law, p. 77. para. 43. 

Katia Yannaca-Small, ‘Fair and Equitable Standard: Recent Developments’ in August Reinisch (ed);  Standards 

of Investment Protection (Oxford University Press, 2008) 111, 124 et seq. 

Tecmed Award, para. 154;  

Waste Management, Award, para. 98;  

Saluka Award, para. 302; 

Thunderbird, Separate Opinion of arbitrator Wälde, para. 25;  

Parkerings Award, para. 320;  

Duke Energy Award, para. 339 et seq.;  

EDF Award, para. 216;  

Walter Bau, para. 12.1;  

Suez and InterAgua, para. 205. 
67  El Paso, para. 348. 
68 Saluka, Partial Award, para. 301. 
69  International Investment Law, p. 18. para. 35. 
70  GAMI, para. 100;  

Paushok, paras. 301–302;  

LG&E (DL), para. 133.  

Total SA, para. 129 (stating however that ‘only exceptionally the concept of LE has been the basis of redress when 

the legislative action of a state was at stake’);  

El Paso, Award, para. 364;  

Impregilo, paras. 290–291, 299;  

Paushok v. Mongolia, para. 298. 
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Law 0808-L created legitimate expectations on the side of the Claimants, on which they 

could justifiably rely. 

122. The International Thunderbird Gaming tribunal stated that legitimate expectations relates 

to a “situation where a Contracting Party’s conduct creates reasonable and justifiable 

expectations on the part of an investor”, and that a failure to „honour those expectations 

could cause the investor (or investment) to suffer damages”.71 

123. The conduct of Respondent providing 60 days to develop a working filter algorithm 

created reasonable and justifiable expectations on the part of the Claimants, on which 

Claimants did rely. Respondent failed to honour those expectations, which caused 

damages to the Claimants, as the value of their investments dropped to zero by blocking 

their websites in Tyrea. 

4.1.1.2. Respondent violated the non-discrimination requirement 

124. Some of Claimants’ competitors in the social media sector like Wink and - the 

Respondent created - TruthSeeker also used by radicalists were not blocked by the 

Respondent, although they failed to comply with the obligations set out in Law 0808-L 

just like the Claimants. 

125. Tribunals strongly support non-discrimination as an element of the fair and equitable 

treatment.72 Numerous tribunals, like the MTD, the Siemens and the Azurix tribunals 

declared that the FET standard incorporates several elements, of which two are the “even-

handed” and the “un-biased” treatment requirement73.   

126. Respondent acted in a discriminatory manner when it blocked the websites of the 

Claimants, while letting Wink and TruthSeeker – the competitors of Claimant in the social 

media market sector – work as if they had complied with the requirements set out in Law 

0808-L. The foreign investor Claimants, and their competitors in the market of Tyrea 

would have deserved equal treatment, since they all failed to comply with the requirement 

to implement an effective filtering algorithm pursuant to Law 0808-L. Respondent’s 

action blocking the websites of the Claimants constituted an unequivocal proof of 

                                                 
71  Thunderbird (A), para. 147 
72  Kläger p. 195 
73  MTD Award, para. 113;  

Siemens AG Award, para. 290;  

Azurix Corp. v. Argentina (n. 24) para. 360; National Grid, para. 168. 
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discrimination between the competitors in the social media sector and therefore biased 

conduct, thus violating the FET requirement established in Article 3(1) of the BIT. 

4.1.2. Respondent impaired the operations, maintenance, use and enjoyment of the Claimants’ 

investments 

127. Respondent blocked the websites of the Claimants, which effectively rendered the 

investments useless and worthless. 

128. Pursuant to Article 3(1) of the BITs a Contracting Party “shall not impair, by unreasonable 

or discriminatory measures, the operation, management, maintenance, use, enjoyment or 

disposal” of the investments of nationals of the other Contracting Party. 

129. The measures Respondent took to impair the operation, maintenance, use and enjoyment 

of the investments of the Claimants were not only unreasonable [4.1.2.1], but also 

discriminatory in nature [4.1.2.2.]. 

4.1.2.1. The measures taken by Respondent were unreasonable 

130. Respondent’s action could have been considered being in line with the FET standard, if 

it would have provided the opportunity for the Claimants to dismantle the blocking of 

their websites as soon as they come forward with a properly working filtering algorithm. 

Nevertheless, the Respondent did not provide such an opportunity, as it did not just simply 

put the operations of the Claimants on hold, but blocked their websites permanently. 

4.1.2.2. The measures taken by Respondent were discriminatory in nature 

131. Respondent impaired the Claimants’ investments by blocking their websites, while letting 

other social media platforms continue operation. Respondent’s conduct was 

discriminatory, as there is no justifiable cause based on which Respondent could have 

differentiated between the Claimants and other social media platforms, which also failed 

to comply with the obligation set out by the Law 0808-L, but were not blocked by the 

Respondent. 

4.2. Respondent violated Article 6 of the Tyrea-Novanda and of the Tyrea-Kitoa BITs 

132. Respondent breached Article 6 of the BITs when it deprived the investments of the 

Claimants directly [4.2.1.], just like when it deprived the Claimants of their several other 

investments indirectly [4.2.2.]. 
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133. According to Article 6(b) and (c) of the BITs neither Contracting Party shall take any 

measures depriving, directly or indirectly, nationals of the other Contracting Party of their 

investments unless the measures are not discriminatory and the measures are 

accompanied by provision for the payment of just compensation. 

134. The BITs use the terminology ‘depriving measure’, which is a synonym for the most 

commonly used ‘expropriation’, as they both designate measures of property deprivation. 

This is relevant, because in most of the cited case law the tribunals interpreted the 

applicable BIT referring to ‘expropriation’ instead of ‘depriving measures’. 

4.2.1. Respondent’s measures deprived the Claimants of their investments directly 

135. Claimants’ respective websites constitute investments under the BITs [4.2.1.1.]. The 

prohibition of access of the respective websites by the ordinances issued by the TCA 

amounted to depriving measures [4.2.1.2.]. The depriving measures taken by Respondent 

were discriminatory in nature [4.2.1.3.] and were not accompanied by the payment of a 

just compensation [4.2.1.4.].   

4.2.1.1. The websites operated and maintained by the Claimants constitute investments under 

the BITs 

136. Claimants set up and operated social media websites in the market of Tyrea which were 

blocked by Respondent. Under Article 1(a)i. of the BITs any rights in rem in respect of 

every kind of asset is to be considered an investment for the purposes of the BITs. 

137. Since the rights adhering to setting up and maintaining websites constitute rights in rem, 

the Claimants’ websites shall be considered investments for the purposes of the BITs. 

4.2.1.2. The ordinances of the TCA blocking the websites of the Claimants constituted depriving 

measures 

138. By the ordinances of the TCA Respondent blocked the websites of the Claimants, which 

effectively shut the operations of the Claimants in Tyrea down. The investments of the 

Claimants were not primarily the equipment and the facilities they acquired but the 

websites they set to work, as without the websites the Claimants could not generate any 

revenue. 
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139. The direct expropriation is a “forcible appropriation by the State of the […] tangible 

property of individuals by means of administrative or legislative action”.74 

140. The measures Respondent took equated in effect with a forcible appropriation of the 

Claimants’ investments by means of administrative and legislative action, as the Law 

0808-L established the opportunity for the Respondent to put an end to the existence of 

the social media platforms that fail to comply with the requirements set out therein. By 

the ordinances of the TCA Respondent demolished the investments of the Claimants, as 

they failed to develop a complex algorithm for which Respondent did not provide the 

required adequate time period. 

141. Therefore, the blocking of  Claimants’ websites shall be considered as being depriving 

measures pursuant to Article 6 of the BITs. 

4.2.2. Respondent’s measures deprived the Claimants of their investments indirectly 

142. The facilities and equipment of the Claimants which they acquired for the sole purpose 

of working their websites does constitute an investment according to Article 1(a)i. of the 

BITS [4.2.2.1.]. The facilities and the equipment in question were rendered useless by the 

actions of the Respondent [4.2.2.2.]. The depriving measures taken by Respondent were 

discriminatory in nature [4.2.2.3.] and were not accompanied by the payment of a just 

compensation [4.2.2.4.].   

4.2.2.1. The facilities and the equipment acquired by the Claimants to operate and maintain the 

website constitute investments under the BITs 

143. Claimants invested in acquiring and maintaining facilities and equipment like servers 

fundamentally required to work their social media platforms in the territory Tyrea.  

144. According to Article 1(a)i. of the BITs movable and immovable property and any rights 

in rem in respect of every kind of asset is to be considered an investment for the purposes 

of the BITs. 

                                                 
74  LG&E (DL), para. 187. 

Kardassopoulos,  

Fuchs, para. 387;  

Burlington, para. 538. 
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145. Since the facilities and equipment owned by the Claimants in the territory of Tyrea qualify 

as movable, immovable property, the tribunal shall consider those as investments for the 

purposes of the BITs. 

4.2.2.2. The actions of Respondent rendered the facilities and the equipment of the Claimants 

useless 

146. The facilities and equipment the Claimants acquired served the sole purpose of enabling 

them to provide services in the territory of Tyrea via their social media platforms. When 

the Respondent blocked the websites of the Claimants, it rendered these facilities and 

equipment effectively useless. 

147. The decisive criterion whether a State interfered with property rights to the extent 

amounting to a depriving measure is whether these rights are “rendered so useless that 

they must be deemed to have been expropriated”.75 

148. There is ample authority substantiating that an expropriation only exists, if a deprivation 

is sufficiently substantial.76 The investor need not be deprived of its physical property, as 

long as it is deprived of the economic benefits of the investment.77  

                                                 
75  Starrett Housing, para. 154.; 

Compañía de Aguas del Aconquija S.A. and Vivendi Universal S.A. v. Argentina (n. 79) para. 7.5.34. 
76  Metalclad, para. 103;  

Pope & Talbot v. Canada (n. 79) para. 102;  

CMS, para. 262;  

Telenor Mobile Communications AS v. Hungary (n. 107) paras. 64–65;  

Compañía de Aguas del Aconquija S.A. and Vivendi Universal S.A. v. Argentina (n. 79) paras. 7.5.11, 7.5.17, 

7.5.24–7.5.30;  

Sempra, para. 284;  

Merill, para. 145;  

Suez and InterAgua (DL), para. 123;  

Chemtura Corporation v. Canada, UNCITRAL (NAFTA), Award, 2 August 2010, paras. 244–249;  

AES Summit Generation Limited and AES-Tisza Erömü Kft. v. Hungary, ICSID Case No. ARB/07/22, Award, 

23 September 2010, para. 14.3.1;  

Alpha Projektholding GmbH. v. Ukraine, ICSID Case No. ARB/07/16, Award, 8 November 2010, para. 408;  

Total, para. 195;  

El, paras. 233, 244–256;  

Spyridon Roussalis v. Romania (n. 83) paras. 328, 354;  

Bosh International, Inc and B&P Ltd v. Ukraine, ICSID Case No. ARB/08/11, Award, 25 October 2012, para. 

218;  

Burlington, paras. 397, 456.  

GAMI, para. 126;  

Occidental, para. 89 
77  Ursula Kriebaum (n. 13) 717, 731; Ursula Kriebaum (n. 14) 322–324. 
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149. Although the physical property of the Claimants were not taken, the investments were 

expropriated as the deprivation caused by Respondent’s actions were considered 

substantial: they rendered Claimants’ investments effectively useless.  

150. Indirect expropriation is practically a “formal deprivation of property rights, effectively 

neutralizing the benefit of the foreign investor and thus destroying the economic value of 

the investment”.78 

151. Respondent’s actions effectively neutralized the benefit of the Claimants by destroying 

the economic value of the websites, without which the facilities and equipment rendered 

to serve them became worthless. 

152. De facto expropriations are measures that deprive the investors of their investments 

indirectly, which the CME tribunal put as follows: “measures that do not involve an overt 

taking but that effectively neutralize the benefit of the property of the foreign owner”.79 

Other tribunals stated almost the same with using the term ‘enjoyment’ instead of 

‘benefit’.80 

153. Indeed, in the present case Respondent did not take the property of the Claimants 

indirectly, however it effectively neutralized the benefit of the properties in question.  

154. According to the LG&E tribunal “enjoyment can be said to be ‘neutralized’ where a party 

[…] cannot direct the day-to-day operations of the investment”.81 

155. Claimants cannot direct the day-to-day operations of their investments freely, as 

Respondent prohibited the use of the facilities and equipment for the purposes they were 

rendered in the first place. 

156. Tribunals explained the meaning of depriving measures through different wording, 

although leading to the same result: “can interfere to such an extent that these rights are 

rendered so useless”82, „deprived of all utility”83, “has made those rights practically 

                                                 
78 Wolfgang Kühn and Ulrike Wiegel, ‘The Application of International Law and Treaty Provisions by Arbitrators’ 

(2003) 4 JWI 451–472, 464. 
79  CME Czech Republic B.V. v. Czech Republic, UNCITRAL, Partial Award, 13 September 2001, 9 ICSID Rep. 

para. 604, citing Sacerdoti, the German Interests in Polish Upper Silesia case and Southern Pacific Properties v. 

Egypt, ICSID Case No. ARB/84/3. 
80  Ronald S. Lauder v. Czech Republic, UNCITRAL, Award, 3 September 2001, 9 ICSID Rep. para. 200.; 

BG Group Plc v. Argentina, UNCITRAL, Award, 24 December 2007, para. 264. 
81  LG&E, para. 188. 
82  Starrett Housing (n. 53) 122, 154. 
83  Goetz, para. 124 



Arguments  Rivero 

34 

 

useless”84, “has the effect of depriving in whole or in significant part”85, “lasting removal 

of the ability to make use of its economic rights”86, “effectively neutralize the benefit of 

the property of the foreign owner”87, “radically (…) deprives those assets and rights of 

any real substance”.88 

157. Respondent’s conduct led to rendering the Claimants’ rights effectively and practically 

useless, as it deprived them of all utility. 

4.2.3. The depriving measures taken by Respondent were discriminatory 

158. Claimants’ platforms were blocked by Respondent for non-compliance with the 

requirements set out in the Law 0808-L. Wink and TruthSeeker also failed to deploy 

filtering algorithms that could reach the threshold set by the Law 0808-L, nevertheless 

their websites were not blocked by Respondent. 

159. Differential treatment is “a failure to treat all persons equally when no reasonable 

distinction can be found between those favoured and those not favoured”.89 

160. Respondent referred to the fact that the social media platforms that were not blocked are 

less popular and convenient for spreading hate speech, therefore, less dangerous. 

Nevertheless, this cannot be a reasonable justification to distinguish between the social 

media platform, as in this case the drawing of the line between the level of not yet 

dangerous platforms and the already dangerous platforms becomes arbitrary, which 

would contravene with the fair and equitable treatment standard incorporated in Article 

3(1) of the BITs. 

161. Since the distinction between the platforms blocked and the ones remaining intact could 

not be reasonably justified,  the Tribunal shall declare that the depriving measures adopted 

                                                 
84  Compañía del Desarrollo de Santa Elena S.A. v. Costa Rica (n. 79) 153, paras. 77, 78. 
85  Metalclad (n. 121) para. 103;  

CME Czech Republic B.V. v. Czech Republic (n. 54) para. 606;  

Occidental (n. 127) para. 87; 

EnCana Corporation v. Ecuador, UNCITRAL, LCIA Case No. UN 3481, Award, 3 February 2006, 12 ICSID Rep. 

427, para. 177. 
86  S.D. Myers, (n. 101) para. 283. 
87  CME Czech Republic B.V. v. Czech Republic, UNCITRAL, Award, 13 September 2001, 9 ICSID Rep. 121, 

para. 604; Ronald S. Lauder v. Czech Republic (n. 57) 66, para. 200,  

the tribunal in CME Czech Republic B.V. v. Czech Republic uses ‘enjoyment’ instead of ‘benefit’;  

Occidental (n. 127) 59, para. 84;  

CMS (n. 121) para. 262; LG&E (n. 47) para. 188. 
88  Tecmed S.A. v. Mexico (n. 79), 10 ICSID Rep. 134, para. 102 
89  Black’s Law Dictionary, p. 393. 
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by Respondent were applied in a discriminatory manner, as the equal situations were not 

treated equally by Respondent.  

4.2.4. Respondent’s depriving measures were not accompanied by a payment of just 

compensation 

162. Respondent failed to pay any compensation for the harm caused to the investments despite 

the fact that Article 6 of the BIT clearly states that in case of adopting a depriving measure 

the Contracting Party causing the deprivation shall pay just compensation. Therefore, 

Respondent breached its obligation deriving from Article 6 of the BITs. 

4.2.4. Summary of arguments 

163. Respondent breached Article 6 of the BITs, as it promulgated depriving measures in a 

discriminatory manner and failed to pay any compensation to the Claimants. 

5. THE COMPENSATION REQUESTED BY THE CLAIMANTS IS NOT SPECULATIVE AND THE DCF 

METHOD IS THE APPROPRIATE METHOD FOR THE QUANTIFICATION OF DAMAGES IN THE 

PRESENT CASE 

164. The Respondent contends that the damages requested by the Claimants is speculative. 

According to their reasoning, the DCF method used for the calculation of damages is not 

appropriate to evaluate the amount of damages at an acceptable level of certainty.  

165. Claimants submit that damages requested is not speculative, as they are entitled to receive 

full compensation, both for suffered damages and lost profits on the ground of unlawful 

expropriation of their investment [5.1.] and on the grounds of the breach of the 

Respondent’s international obligation [5.2.].  In order to restore the financial situation of 

the Claimants as it was prior to the decision [5.3.] the following questions have to be 

examined: the Claimants’ businesses were going concerns [5.3.1.] at the time of the above 

mentioned internationally wrongful acts. Evaluations about the profits of the Claimants’ 

businesses demonstrate their profitability and expectations about growing revenues 

[5.3.2.]. Additionally, Claimants shall receive compensation for the capital spent on the 

required development [5.3.3.]. Finally, Claimants shall receive compensation for the lost 

profits suffered due to the failure of market expansion [5.3.4].  
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5.1. Claimants are entitled to receive full compensation on the grounds of unlawful 

expropriation 

166. The TCA implemented three ordinances as of 28 February until 2 March 2018 and 

ordered the permanent blocking of their websites. This measure brought by the 

Respondent did deprive the Claimants of significant assets, of the ability to generate 

revenue and furthermore, of the opportunity of market expansion. Thus, the Claimants 

suffered both direct damages and lost profits.  

167. Article 6 c) of the BIT defines the standard of compensation in case of a lawful 

expropriation however, they do not stipulate the standard of compensation payable in case 

of an unlawful expropriation. Hence, the standard set forth in Article 6 c) with reference 

to ’just compensation’ is not applicable in the present case.  

168. The distinction made between lawful and unlawful expropriation is relevant to set up the 

standard of compensation.90 As the BIT does not stipulate such a standard for unlawful 

expropriation, the standard of ’just compensation’ is not applicable in the present case. In 

ADC the Tribunal spelled out that due to the absence of a lex specialis applicable in case 

of an unlawful expropriation, the Tribunal is ’required to apply the default standard 

contained in customary international law.’91 The Tribunal emphasized in ADC that ’the 

pecuniary consequences of a lawful expropriation cannot be assimilated to those of an 

unlawful dispossession.’92 

169. The Tribunal shall take into consideration, when choosing the applicable standard of 

compensation, that the unlawful nature of the measures brought by the Respondent shall 

rise greater responsibility. Claimants submit that the payment of ‘just compensation’ 

would not result in greater responsibility, thus Respondent shall be obliged to pay ‘full 

compensation’, including the direct damages and lost profits of the Claimants.   

170. In the Chorzow the PCIJ explained that the preferred remedy in such case would be the 

’restitution in kind’. However, in the present case such remedy cannot be obtained, so the 

applicable standard shall be the ’payment of a sum corresponding to the value to which 

restitution in kind would bear.’93 

                                                 
90 International Investment Law, p. 1062 
91 ADC para. 483. 
92 Ibid, para. 497. (quoting Papamichalopoulos v. Greece, para. 36.) 
93 Ibid, para. 495. (quoting Chorzow Factory) 
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171. In the absence of explicit provisions applicable in cases of unlawful expropriation, the 

applicable law is customary international law, namely the law of State responsibility. The 

ILC Articles94 states that State responsible for an internationally wrongful act, is under 

the obligation of payment of compensation which shall cover any assessable damage, 

including loss of profits. In accordance with the provisions of the ILC Articles, 

Respondent is obliged to pay a compensation which covers both the direct damages and 

lost profits suffered by the Claimants.  

5.2. Claimants are entitled to receive full compensation on the grounds of the breach of the 

Respondent’s international obligation 

172. Respondent did breach its obligation set forth by Article 3.1, namely the standard of ’fair 

and equitable treatment’. The breach of the international obligation of ensurement of ’fair 

and equitable treatment’ is an internationally wrongful act, thus it engages the 

responsibility of the Respondent.  

173. On the one hand, the BITs do not contain explicit rules on reparation or valuation 

techniques used in case of a breach of international obligations. On the other hand, 

Tribunals emphasized in numerous cases that standards for compensation for 

expropriation concluded in investment treaties are not applicable in cases unrelated to 

expropriation. 95 

174. As the secondary rules of State responsibility follows automatically, it is not even 

necessary 96 As stated in Chorzow, ’reparation therefore is the indispensable complement 

of a failure to apply a convention and there is no necessity for this to be stated in the 

convention itself.97 

175. The Tribunal pointed that in case concerning the violation of this standard, the assessment 

of ’fair market value’ would not appropriately reflect the damage actually caused. As 

stated in case S. D. Myers: it would not be ’a logical, appropriate or practicable measure 

of the compensation.’98 

                                                 
94 ILC Articles Article 36 
95 International Investment Lawp. 1084 
96 Ibid, p. 1083 

97 Case Concerning the Factory at Chorzow 

98 S. D. Myers para. 308. 
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176. In LG&E the Tribunal decided that the measure of compensation cannot be determined  

by the impact on asset value as it does not reflect the actual damage incurred, thus the 

valuation should be the actual loss.99 

177. As a consequence of Respondent’s measures, the assets of the Claimants have become 

useless so their value decreased almost to zero. However, the actual loss suffered by the 

Claimants is not only these direct damages, but also the loss of possibility to generate 

revenues. Hence, compensation shall compose of damages incurred in assets and the 

profits Claimants could have achieved if Respondent would not have brought unlawful 

measures.  

5.3.1. The compensation paid shall restore the Claimants to the same financial situation  

178. In order to determine the method applicable for the evaluation of the amount of 

compensation, it is necessary to take into consideration the key objective of 

compensation, „that the expropriated party was to be put back in same economic position 

it would have been in had the unlawful act not occurred”100. The most appropriate method 

for the evaluation of damages is the so-called ’differential method’ or the ’but-for-

approach’101 where it is necessary to compare the actual financial situation of the investor 

with the hypothetical financial situation he would be in the absence of the illegal act. The 

Tribunal emphasized the function of compensation in El Paso102.  

179. The PCIJ stated that ’reparation must, as far as possible, wipe out all the consequences 

of the illegal act and re-establish the situation which would, in all probability, have existed 

if that act had not been committed’.103 This principle means that the damages have to 

reflect the damage actually suffered by the victim. 104 The Tribunal strengthens this 

principle in Petrobart stating:„Petrobart shall so far as possible be placed financially in 

the position in which it would have found itself, had the breaches not accoured.105 In 

Lemire the tribunal spelled out that „(…) the actual calculation of damages cannot be 

made in the abstract, it must be case specific106: in the present the only way to achieve 

that the compensation paid to the Claimants produces the same economic value as they 

                                                 
99 L&GE Energy Corp. para. 36. 

100 Case Concerning the Factory at Chorzow at 677 

101 International Investment Lawp. 1069  

102 El Paso para. 710  

103 Case Concerning the Factory at Chorzów  

104 Dolzer, Schreuer  p. 272 

105 Petrobart; 45 at p. 84 

106 Lemire para. 152. 
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would enjoy in the absence of Respondent’s breaches, is the use of the DCF method, 

which purpose is to evaluate the value of the assets through their ability to generate 

income over its remaining useful time.107. The calculation is done by comparing the actual 

value with the hypothetical value that the investment would have had.108  

180. Claimants can only be put back in the same economic position if their actual losses is 

examined in a broader perspective, thus it contains direct damages and lost profits. 

5.3.2. The branch offices were going concerns  

181. The branch offices of the Claimants were going concerns. According to the World Bank 

Guidelines on the Treatment of Foreign Direct Investment, compensation based on a DCF 

valuation method is presumptively reasonable if the enterprise being valued was a going 

concern with a proven record of profitability. This principle was accepted in numerous 

cases and the Tribunal spelled out that the ’fair market value’ should include the future 

prospects of the assets. 109 

5.3.3. The growing revenues of the Claimants’ businesses prove their profitability 

182. As proved by the calculations on the damages, the Claimants’ businesses have been 

growing continuously. The historical data available on the profitability of the Claimants’ 

business show that the profits have been growing consecutively, however their annual 

returns were highly variable. In the second year of operation, FriendsLook Plc. doubled 

its profit and the profit of Whistler Inc. and SpeakUp Media Inc. was approximately three 

times as much as compared to the first year of operation. The calculation presented by 

our expert lies on the expectation of such growth for the third year of operation, 2018, 

and the business plans for 2018 including the planned market expansion support these 

expectations. The ADC Tribunal determined that the business plan of the Claimants may 

constitute a strong evidence of the valuation of the asset where other valuation techniques 

or methods come to the same conclusion. 110 Therefore, the business plans, hereby 

presented by the Claimants, shall be accepted by the Tribunal as supporting evidence 

beyond the choice of DCF method. 

                                                 
107 Alberro 
16 International Investment Law p. 1054. 
109Enron para. 384.  
110 Kinnear p. 528. 
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183. The Claimants’ revenue streams include the sale of advertising content, the sale of 

promotional content and personalized content and advertising blocking or selection for a 

fee paid by the users. 

184. The Claimants’ websites have been reaching more and more users in Tyrea, and due to 

the expansion, they would have reached even more. Given that the Claimants revenue is 

ad-driven and depends on their web-traffic, their profit depends on the number of users 

reached. Our calculation is based on reasonable demand, revenue and expenditure. 

5.2.4. Claimants shall be compensated for additionally invested capital 

185. The development of hate speech detection and filtering algorithms required further capital 

investment which was not planned in the Claimants’ ordinary course of business at all. 

At the time of the blocking of their websites, these development works have already 

reached an advanced stage. Due to the measures taken by the State, this particular capital 

investment has been completely lost. When comparing the actual financial situation of 

the Claimants and their hypothetical financial situation, this investment has to be taken 

into consideration, too.  

5.3.5. Claimants shall be compensated for the failure in market expansion 

186. Claimants were preparing the expansion of their business activities to the market of the 

neighboring countries, Alcadia and Larnacia. Although the negotiations were initially 

successful, after the illegal blocking of the Claimants’ website, the websites have been 

instantly frozen. If the blocking had not taken place, the cooperation would have been 

adequately agreed to and carried out, thus the Claimants would have realized more profits 

and they would have been in a better financial situation without the illegal act. Several 

Tribunals have come to the finding that ’if the illegal act results in deprivation of income, 

damages may have to include lost profits.’111 The measurement of such losses can be done 

by the use of DCF method. 112

                                                 
111

 Dolzer, Scheuer p. 273. (quoting Amco v. Indonesia; LETCO v Liberia)  
112 International Investment Law p. 1054. 
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REQUEST FOR RELIEF 

187. Based on the foregoing, the Claimants respectfully requests the Tribunal to find that: 

1. Respondent’s request for provisional measures should be rejected 

2. The Tribunal has jurisdiction to hear this case 

3. The Tribunal has jurisdiction over the multi-party arbitration claim 

4. The Claimants’ claims are admissible 

5. Respondent has unlawfully expropriated Claimants’ investments 

6. The Respondent is liable for the violation of ‘fair and equitable treatment’ under the 

BITs  

7. Respondent must pay damages, valued at no less than 69,080,875 USD for FriendsLook 

Plc, 26,175,460 USD for Whistler Inc, and 29,792,600 USD for SpeakUp Media 

8. Claimants are entitled for compensation of all costs of this arbitration, including legal 

and other fees and disbursements 

9. Respondent should be ordered to pay post-award interest at rate to be fixed by the 

Tribunal 

 

Respectfully submitted on the 16th of September 2019 

 

Singed by 

Counsels for Claimant 

 


