
 
 

TEAM: SALAM 

 

 

 

INTERNATIONAL CENTRE FOR SETTLEMENT OF INVESTMENT DISPUTES 

 

FRIENDSLOOK PLC 

SPEAKUP MEDIA INC. 

AND WHISTLER INC. 

(Claimants) 

v. 

REPUBLIC OF TYREA 

(Respondent) 

 

 

MEMORIAL ON BEHALF OF CLAIMANTS 

 



i 
 

TABLE OF CONTENTS 

 

I. THAT THE TRIBUNAL SHOULD NOT GRANT THE PROVISIONAL MEASURES 

REQUESTED BY RESPONDENT ................................................................................................ 4 

A. There exists no right susceptible to protection by provisional measures ............................... 4 

B. The Respondents have failed to show urgency and necessity ................................................ 6 

II. THAT THE TRIBUNAL HAS JURISDICTION OVER THE ISSUE, 

NOTWITHSTANDING THAT THE RESPONDENT HAS DENOUNCED THE ICSID 

CONVENTION .............................................................................................................................. 8 

A. The denunciation of the ICSID Convention by the Respondent does not vitiate its consent 

to the Tribunal‘s jurisdiction given by it in the BITs .................................................................. 8 

B. The obligations of the Respondent under this convention, as under Article 72, with respect 

to the present matter do not stand extinguished by the Notice of  Denunciation ...................... 10 

III. THAT THE TRIBUNAL HAS THE JURISDICTION TO HEAR THE PRESENT ISSUE 

ON A MULTI-PARTY BASIS .................................................................................................... 13 

A. Multi-party arbitration is permissible under the ICSID Convention and the Arbitration 

Rules and the BITs .................................................................................................................... 13 

B. Secondary consent of the Respondent  is not required to conduct arbitration on a multi-

party basis .................................................................................................................................. 14 

C. The legal and factual grounds of the three claims are sufficiently similar to hear the 

present dispute in a single arbitration ........................................................................................ 15 

IV. THAT THE BLOCKING OF THE CLAIMANTS‘ PLATFORMS IS IN VIOLATION OF 

ARTICLES 3(1) AND 6 OF THE TYREA-NOVANDA BIT AND ARTICLES 3(1) AND 6 OF 

THE TYREA-KITOA BIT ........................................................................................................... 18 

A. The Respondent has breached the standard of Fair and Equitable Treatment enshrined 

under the respective BITs .......................................................................................................... 18 

i. Respondent Frustrated the Legitimate Expectations of the Claimants .......................... 18 



ii 
 

ii. Measures adopted by the Respondent were Discriminatory in nature ........................... 21 

iii. Respondent‘s Measures were Disproportionate ............................................................. 24 

B. The Republic of Tyrea has expropriated Claimants‘ investments by the implementation of 

the TCA‘s ordinances and the consequent blocking of websites since 28 February 2018, 

pursuant to Article 6 of the respective BITs ............................................................................. 27 

i. The Ordinances have caused substantial economic deprivation to Claimant ................ 27 

ii. This deprivation is permanent in nature ......................................................................... 29 

iii. The defense of police powers as claimed by the Respondents is inapplicable in the 

present case ............................................................................................................................ 29 

V. THAT THE COMPENSATION REQUESTED BY THE CLAIMANTS IS NOT 

SPECULATIVE AND THE DCF METHOD IS THE MOST APPROPRIATE METHOD FOR 

THE QUANTIFICATION OF DAMAGES IN THIS CASE....................................................... 31 

A. The Claim for compensation is not speculative ................................................................. 31 

i. The Customary International Law Standard of Compensation in cases of breach of BIT 

provisions allows for claims of both lost and future profits .................................................. 31 

ii. The Claims and projections are not speculative and satisfy the evidentiary standard 

required for such claims to be awarded ................................................................................. 32 

B. The DCF Method is indeed the most appropriate method for the quantification of damages 

in the present case ..................................................................................................................... 33 

i. The DCF Method is the most appropriate valuation technique in the present case ....... 33 

ii. The Claimants‘ Expert has applied an appropriate Discount Rate and Country Risk 

Premium................................................................................................................................. 34 

iii. Lastly, the evaluation method suggested by the Respondent‘s Expert is not appropriate 

in the present case .................................................................................................................. 36 

PRAYER ....................................................................................................................................... 38 

 

 



iii 
 

LIST OF AUTHORITIES 

    

ARBITRAL DECISIONS 

ABBREVATION CITATION 

Abaclat Abaclat and Others v. The Argentine Republic, ICSID Case No. 

ARB/07/5, Decision on Jurisdiction and Admissibility (4th August 

2011) 

Alemanni Giovanni Alemanni and others v The Argentine Republic, Decision 

on Jurisdiction and Admissibility, ICSID Case No. ARB/07/8 (17
th

 

November 2014) 

Ambiente Ambiente Ufficio S.P.A and Others v The Argentine Republic, 

Decision on Jurisdiction and Admissibility, ICSID Case No. 

ARB/08/9, (8th February 2013) 

Antoine                        Antoine Goetz et consorts v. République du Burundi, Award, 

ICSID Case No. ARB/95/3 (10th September 1999) 

Bayindir                                     Bayindir Insaat Turizm Ticaret Ve Sanayi AS v. Islamic Republic 

of Pakistan, Award, ICSID Case No. ARB/03/29 (27 August 2009) 

BG Group BG Group Plc v. Republic of Argentina, Final Award, UNCITRAL, 

(24 December 2007) 

Biwater Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania, 

Procedural Order No. 3, ICSID Case No. ARB/05/22 (29th 

September 2006) 

Blue Bank Blue Bank International & Trust (Barbados) Ltd. v The Bolivarian 

Republic of Venezuela, Award, ICSID Case No. ARB/12/20 (26th 

April 2017) 

CME CME Czech Republic B.V. v. The Czech Republic, Partial Award, 

UNCITRAL (13
th

 September 2001) 

CMS                            CMS Gas Transmission Company v. The Republic of Argentina, 

Award, ICSID Case No. ARB/01/8 (12 May 2005) 



iv 
 

EDF EDF (Services) Ltd. v. Romania, Award, ICSID Case No. 

ARB/05/13 (8 October 2009) 

El Paso                        El Paso Energy International Company v. The Argentine Republic, 

Award, ICSID Case No. ARB/03/15 (31 October 2011) 

Flughafen                         Flughafen Zürich A.G. and Gestión e Ingenería IDC S.A. v. 

Bolivarian Republic of Venezuela, Award, ICSID Case No. 

ARB/10/19 (18th November 2014) 

Funnekotter Bernardus Henricus Funnekotter and others v Zimbabwe, Award, 

ICSID Case No ARB/05/6 (22 April 2009) 

Gold Reserve Gold Reserve Inc. v. Bolivarian Republic of Venezuela, Award, 

ICSID Case No. ARB(AF)/09/1 (22nd September 2014) 

Guaracachi                       Guaracachi America, Inc. and Rurelec PLC v. The Plurinational 

State of Bolivia, Award, UNCITRAL, PCA Case No. 2011-17 (31st 

January 2014) 

Impregilo                          Impregilo S.p.A. v. Argentine Republic, Award, ICSID Case No. 

ARB/07/17 (21 June 2011) 

LG&E                             LG&E Energy Corp., LG&E Capital Corp., and LG&E 

International, Inc. v. Argentine Republic, Decision on Liability 

ICSID Case No. ARB/02/1, (3 October 2006) 

Maffezini                         Emilio Agustín Maffezini v. The Kingdom of Spain, ICSID Case 

No. ARB/97/7, Procedural Order No. 2, ICSID Case No. 

ARB/97/17 (28th October 1999) 

Metalclad                           Metalclad Corporation v. Mexico, Award, ICSID, Case No. 

ARB(AF)/97/1 (30th August 2000) 

Middle East Cement Middle East Cement Shipping and Handling Co. S.A. v. Arab 

Republic of Egypt, Award, ICSID Case No. ARB/99/6 (12
th

 April 

2002) 

MTD Chile                             MTD Equity Sdn. Bhd. and MTD Chile S.A. v. Republic of Chile, 

Award, Award, ICSID Case No. ARB/01/7 (25 May 2004) 

Nova Group Nova Group Investments, B.V. v. Romania, Procedural Order No. 7 



v 
 

Concerning the Claimant‘s Request for Provisional Measures, 

ICSID Case No. ARB/16/19 (29
th

 March 2017) 

Nykomb Nykomb Synergetics Technology Holding AB v. The Republic of 

Latvia, Arbitral Award,  SCC (16 December 2003) 

Occidental Occidental Petroleum Corporation and Occidental Exploration and 

Production Company v. The Republic of Ecuador, Decision on 

Provisional Measures, ICSID Case No. ARB/06/11 (17
th

 August 

2007) 

Parkerings Parkerings-Compagniet AS v. Republic of Lithuania, Award, 

ICSID Case No. ARB/05/8 (11 September 2007) 

Phoenix Action Phoenix Action, Ltd. v. The Czech Republic, Decision on 

Provisional Measures, ICSID Case No. ARB/06/5 (6
th

 April 2007) 

Plama Plama Consortium Limited v. Republic of Bulgaria, Order on 

Provisional Measures, ICSID Case No. ARB/03/24 (6
th

 September 

2005) 

Pope & Talbot Pope & Talbot Inc. v. The Government of Canada, Interim Award, 

UNCITRAL (26 June 2000) 

PSEG Global PSEG Global, Inc., The North American Coal Corporation, and 

Konya Ingin Electrik Üretim ve Ticaret Limited Sirketi v. Republic 

of Turkey, Award, ICSID Case No. ARB/02/5 (January 19 2007) 

Quiborax (Awd) Quiborax S.A., Non Metallic Minerals S.A. and Allan Fosk Kaplún 

v. Plurinational State of Bolivia, Award, ICSID Case No. 

ARB/06/2 (16 September 2015) 

Quiborax (Partially 

Dissenting Opinion) 

Quiborax S.A. & Non-Metallic Minerals S.A. v. Plurinational State 

of Bol., Partially Dissenting Opinion, ICSID Case No. ARB/06/2, 

(Sept. 16, 2015) 

Quiborax (Provisional 

Measures) 

Quiborax S.A., Non Metallic Minerals S.A. and Allan Fosk 

Kaplu´n v Plurinational State of Bolivia, Decision on Provisional 

Measures, ICSID Case No ARB/06/2 (26 February 2010) 

Rusoro Mining Rusoro Mining Limited v The Bolivarian Republic of Venezuela, 



vi 
 

Award, ICSID Case No. ARB(AF)/12/5 (22th August 2016) 

Saint-Gobain Saint-Gobain Performance Plastics Europe v. Bolivarian Republic 

of Venezuela, Concurring and Dissenting Opinion of Judge N 

Brower, ICSID Case No. ARB/12/13 (30 December 2016) 

Saluka Saluka v. Czech Republic, ICGJ 368 (PCA 2006) 

Sapphire Sapphire International Petroleum Ltd. v. National Iranian Oil Co., 

35 ILR 136 (1963) 

Sea-Land Services Sea-Land Services, Inc. v. Pepper Source, 941 F.2d 519, 1991 U.S. 

App. LEXIS 19125 (7th Cir. Ill. Aug. 20, 1991) 

Siemens Siemens A.G. v. The Argentine Republic, Award, ICSID Case No. 

ARB/02/8 (6 February 2007) 

Tecmed Técnicas Medioambientales Tecmed, S.A. v. The United Mexican 

States, Award, ICSID Case No. ARB (AF)/00/2 (29 May 2003) 

Thunderbird International Thunderbird Gaming Corporation v. The United 

Mexican States, UNCITRAL, Separate Opinion of Thomas Walde, 

(1st December 2005) 

Tokios Tokelés Tokios Tokelés v. Ukraine, ICSID, Order No. 1 Claimant‘s Request 

for Provisional Measures, Case No. ARB/02/18 (1
st
 July 2013) 

Venoklim Holding Venoklim Holding, B.V. v The Bolivarian Republic of Venezuela, 

Award, ICSID Case No. ARB/12/22 (3th April 2015) 

White Industries White Industries Australia Ltd v. Republic of India, 

UNCITRAL, Final Award, Final Award (30
th

 November 

2011) 

 

OTHER CASES 

Aegean Sea Continental 

Shelf Case (Separate 

Opinion of President 

Jiménez de Aréchaga) 

Aegean Sea Continental Shelf Case (Greece v. Turkey), Request for 

the Indication of Interim Measures of Protection, Order dated 11 

September 1976, Separate Opinion of President Jiménez de 

Aréchaga, 1976 I.C.J. Rep. 3 



vii 
 

Case Concerning Passage 

Through the Great Belt 

Case Concerning Passage Through the Great Belt (Finland v. 

Denmark), Request for the Indication of Provisional Measures, 

Order dated 29 July 1991, 1991 I.C.J. Rep. 12 

Factory at Chorzów Factory at Chorzów (Germany v. Poland), Merits, 1928 

PCIJ (Ser. A) No. 17 (13 September)  

 

ARTICLES 

Branson & Tupman David Branson & Michael Tupman, Selecting an Arbitral Forum: A 

Guide to Cost-Effective International Arbitration, 24 Virginia 

Journal Of International Law 917 (1984) 

Broches A. Broches, Bilateral Investment Protection Treatis and Arbitration 

of Investment Disputes, in The Art Of Arbitration (J. Shultsz & A. 

Van Den Berg 1982) 

Delaume Delaume, ICSID and Bilateral Investment Treaties, 2 News from 

I.C.S.I.D. No. 1 (Winter 1985) 

Jan H. Jans Jan H. Jans, Proportionality Revisited, 27 Legal Issues of Econ. 

Integration 239 (2000) 

Lalive Lalive, The First ―World Bank‖ Arbitration, pp. 136 et seq.; 

reproduced in 1 ICSID Reports 645 

Schreuer, (Protection 

against Arbitrary or 

Discriminatory Measures) 

Christopher Schreuer, (Protection against Arbitrary or 

Discriminatory Measures) in, the Future of Investment Arbitration 

(R. P. Alford and C. A. Rogers 2009) 183 

Steingruber Andrea Steingruber, Abaclat and Others v Argentine Republic: 

Consent in Large-scale Arbitration Proceedings, 27(2) ICSID 

Review 237 (2012 ) 

Tietje Christian Tietje, Clemens Wackernagel and Karsten Nowrot, Once 

and Forever? The Legal Effects of a Denunciation of ICSID, 6 

Transnational Dispute Management 7 (2008) 

Valentina Valentina Vadi, Proportionality, Reasonableness, and Standards of 

Review in Investment Treaty Arbitration, Yearbook of International 



viii 
 

Investment Law and Policy 2013–2014 (2015). 

White & Staden  William W. Burke White & Andreas von Staden, Private Litigation 

In A Public Private Sphere: The Standard Of Review In Investor-

State Arbitrations, 35 Y.J. Int‘l L. 283 (2010). 

 

BOOKS 

Dolzer & Schreuer Rudolph Dolzer & Christoph Schreuer, Principles of International 

Investment Law (2nd ed., 2012) 

Ripinsky & Williams Sergey Ripinsky & Kevin Williams, Damages In International 

Investment Law (2008). 

Schreuer Christoph H. Schreuer et al., The ICSID Convention: A 

Commentary (2
nd

 ed., 2009). 

Steingruber Andrea M Steingruber, Consent in International Arbitration (1
st
 ed. 

2012) 

 

WORKING PAPER 

OECD WP Organisation for Economic Co-operation and Development, 

―Indirect Expropriation‖ and the ―Right to Regulate‖ in 

International Investment Law (OECD Working Papers on 

International Investment, Paper No. 2004/04, 2004) 

 

ONLINE ARTILCES 

Max Fisher Max Fisher, Sri Lanka Blocks Social Media, Fearing More 

Violence, N.Y. Times, 21st April 2019, available at 

https://www.nytimes.com/2019/04/21/world/asia/sri-lanka-social-

media.html (Last visited 15th September 2019) 

Showkat Shafi Showkat Shafi, Facebook, Twitter and Other Social Media Banned 

in Kashmir, Aljazeera, 26
th

 April 2017 available at 



ix 
 

https://www.aljazeera.com/news/2017/04/facebook-twitter-social-

media-banned-kashmir-170426132038275.html (Last visited 15th 

September 2019) 

 

 

CONVENTION 

ICSID Convention ICSID Convention, Regulations and Rules, 1965 

 

  



x 
 

TABLE OF ABBREVIATIONS 

¶(¶¶) Paragraph(s) 

Art. Article 

BIT Bilateral Investment Treaty 

BITs Tyrea-Novanda BIT and Tyrea-Kitoa BIT  

DCF Discounted Cash Flow 

FET Fair and Equitable Treatment Standard 

ICCPR International Covenant on Civil and Property Rights 

ICJ International Court of Justice 

ICSID International Centre for Settlement of Investment Disputes 

Kitoa Republic of Kitoa 

Media Law Law on Media and Information No. 1125-L on Media and 

Information 

Novanda Republic of Novanda 

SCC Stockholm Chamber of Commerce 

Tyrea Republic of Tyrea 

UNCITRAL United Nations Commission on International Trade Law 

VCLT Vienna Convention on the Law of Treaties 

 

  



1 
 

STATEMENT OF FACTS 

 

1. The Republic of Tyrea (―Respondent‖), a civil war stricken nation, embraced democracy 

in January 2013 through internationally supervised elections. The country has been 

plagued by ethnic tensions between its two most prominent communities, Tatyar and 

Minyar. Tyrea signed several BITs in their transition to an open trade market, including 

agreements with Novanda and Kitoa. 

2. With the promulgation of the new Media Law in September 2013, the government 

endeavoured to liberalize the Internet and loosen its control over the media and the press 

and induce investors to invest. This move was regarded as a pivotal step by major 

international social networks to consider Tyrea as a strategic new market. Mr. Anderson, 

the official spokesperson for the parliament, resonated the government‘s sentiments and 

intentions, saying it wants to ―lay down the ground for fruitful collaboration with big 

networks like FriendsLook, Whistler, and SpeakUp‖ on the day the Media Law was 

passed. 

3. In addition to the Law, the government also sponsored an international conference ―A 

New Web Era in Tyrea‖ in December 2014 in Takodana, the Tyrean capital for 

representatives of social media platforms, internet service providers representatives, 

online brands and other businesses. Such was the penetrative force of the new legal 

reforms, that by 2018, almost every Tyrean national over 10 years of age had access to 

internet.  

4. FriendsLook, Whistler, and SpeakUp (―Claimants‖), three international social networks, 

launched their businesses in Tyrea in 2015 and became immediate hits with the Tyrean 

population. The popularity soon led nationalist radicalists to realize the potential of the 

platforms to disseminate hate speech, which could be seen by millions instantly. In 

addition to the Claimants‘ platforms, the radicalists also made use of two State-owned 

social networks, Wink and TruthSeeker.  

5. By the end of 2016, extremists commenced their campaign on social networks, 

publishing information about alleged instances of discrimination against one of the two 
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major ethnic groups and called for violent measures to put an end to them. This goal was 

achieved through the creation of thousands of fake profiles. 

6. Seeing rising causalities and an increase in the frequency of violent outbreaks, the 

government passed the Law 0808-L amending the Media Law, on 12 January 2018, 

which required all social networks to introduce a filtering algorithm preventing the 

dissemination of hate speech, request Personal ID card details from both new and existing 

Tyrean users, and provide Tyrean authorities access to such Personal ID card details. The 

decree introduced a 60-day deadline period for complying with the new requirements. 

Also, on 5 January 2018, the World Bank‘s depository received Respondent state‘s 

Notice of Denunciation, which became effective on 5
th

 July 2018.  Deliberations over the 

same started as early as November 2017 in the Parliament. 

7. The requirement of implementing safeguards was met with a warm response. Along with 

developing the algorithms, the period was sufficient to test its effectiveness in curbing 

hate speech, a fact that was alluded to by the Minister of Telecommunications as well.  

The situation in Tyrea worsened, with the police struggling to control the situation. 

Taking note of the situation at hand, 30 days into the compliance period, a new 

Presidential decree, dated 11
th

 February 2018, without any prior notice or efforts to 

consult with the Claimants, slashed the deadline from 60 to 45 days, leaving no time for 

the Claimants to test their algorithms. Due to this reason, despite complying with the 

reduced deadline, Claimants couldn‘t make the algorithm effective enough to stop hate 

speech. 

8. Citing failure of algorithm, the Respondent blocked the Claimants‘ platforms through the 

issuance of three decrees dated 28
th

 February, 1
st
 March, and 2

nd
 March 2018. The 

domestic social networks, which were also used to spread hate speech, however, weren‘t 

blocked. The Respondent explained this by stating that the other social networks being 

less popular and convenient for spreading hate speech were therefore, less dangerous. 

Particularly, in the case of Wink, the Respondent cited the algorithm‘s inability to filter 

spam messages that contained short links as the reason behind not blocking the platforms. 

9. The Claimants joined forces and submitted a joint claim, initiating arbitration against the 

Respondent. Parallel to the proceedings, the Claimants hired a PR firm to ―restore‖ their 

rights via the way of a mass media campaign, which prompted the Respondent to request 
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provisional measures for the same in light of its international image and to its bid to host 

a World Expo in 2020. In the request, Respondent requested the tribunal to grant 

provisional measures to avoid Claimants from publicising and aggravating the dispute. 
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ARGUMENTS 

PROVISIONAL MEASURES 

I. THAT THE TRIBUNAL SHOULD NOT GRANT THE PROVISIONAL 

MEASURES REQUESTED BY RESPONDENT 

1. The Claimants submit that provisional measures are only recommended by ICSID tribunals 

in exceptional circumstances.
1
 It is submitted by the Claimants that the Respondents through 

their request for provisional measures have failed to fulfil the criterions under Art. 47 of 

ICSID. Art. 47
2
 states  

―Except as the parties otherwise agree, the Tribunal may, if it considers that the 

circumstances so require, recommend any provisional measures which should be taken to 

preserve the respective rights of either party‖.   

2. It is submitted by the Claimants that there exists no right, sought by the Respondents, 

susceptible to protection by provisional measures (A). There exists no urgency or necessity to 

seek provisional measures (B). 

     A. There exists no right susceptible to protection by provisional measures 

3. The Claimants submit that the rights to be protected through provisional measures must 

relate to the rights in dispute between the parties.
3
 The rights that deserve 

protection in the form of provisional measures do not extend to all of the applicant‘s 

rights—at the very least, the rights in question must bear a relation to the dispute as 

defined by the claims and the relief sought.
4
 

4. In the case of Plama v Bulgaria,
5
 the Tribunal confirmed that provisional measures are 

appropriate to prevent parties from taking measures which might aggravate or extend the 

dispute or render its resolution more difficult. However, the right to non-aggravation must be 

related to the specific dispute in arbitration, which, in turn, is defined by the Claimant's 

claims and requests for relief to date.
6
  

                                                           
1
 Maffezini, ¶10. 

2
 Article 47, ICISD. 

3
 Schreur, ¶157. 

4
 Plama, ¶¶40–41; Churchill Mining, ¶48; Quiborax (Provisional Measures), ¶118. 

5
 Plama, ¶ 38 

6
 Plama, ¶40. 
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5. In Nova Group v Romania,
7
 the tribunal stated that  

―Only if continuing events threaten to interfere unduly with the parties‘ ability to present 

positions in the arbitration, or the tribunal‘s ability to fashion meaningful relief at the 

close of the case, will the events constitute an impressible infringement on the rights to 

preserve status quo and non-aggravation of the dispute‖. 

6. The Respondent in its Request for Provisional Measures has contended that the media 

campaign by the claimants is aggravating the dispute at hand, however it is submitted by the 

Claimants that this has no effect on the dispute between the two parties. In Amco v 

Indonesia,
8
 the Respondents were requesting non-aggravation of the dispute through an 

adverse newspaper report, the exclusive nature of ICSID arbitration and the confidential 

nature of the proceedings. The Tribunal stated that: 

―Claimants rightly point out that Rule 39(1), implementing the very general provision of 

Art. 47 of the Convention, requires the party which solicits a provisional measure to 

specify the right that such measure would be purported to preserve. Obviously, the rights 

to which this provision is relating are the rights in dispute, and no such right could be 

threatened by the publication of articles like those which are produced by both parties. 

Moreover, it cannot be seriously contended that the article in The Hong Kong Business 

Standard may have whatever influence on Indonesia‘s economy. It might possibly be that 

a large press campaign could have such an influence. However, even so, it would not be 

an influence on rights in dispute‖. 

7. Similarly in the present case, the media campaign has no bearing on the dispute at hand and 

is a legitimate exercise of freedom of speech and expression which Tyrea has an obligation to 

uphold as it has ratified ICCPR.
9
 

8. The Respondent in its Request for Provisional Measures has also contended that the 

Claimants are putting pressure on the Government through lobbying. However, they have 

failed to substantiate the same with evidence. Further, it is contended by the Claimants that 

even if the Claimants have engaged in lobbying, it is not prohibited by ICSID. In Churchill 

Mining v Indonesia,
10

 the Respondent state was contending that the Claimant are putting 

pressure on the government through lobbying, the tribunal stated that  

―the Tribunal stresses that parties to arbitration proceedings are free to engage in 

settlement negotiations. Article 26 of the ICSID Convention, which provides that consent 

                                                           
7
 Nova Group, ¶236. 

8
 Lalive, 658. 

9
 Record, Procedural Order No.2, Clarification 10.  

10
 Churchill Mining, ¶53 
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given to the jurisdiction of an ICSID tribunal is ―deemed consent to such arbitration to 

the exclusion of any other remedy‖, applies to parallel judicial or arbitral proceedings, 

not to negotiations‖. 

9. The Respondents have also stated that the ―media propaganda war waged by Claimants is 

highly likely to inflict serious damage on the Respondent‘s economy‖
11

 and will decrease the 

inflow of capital
12

 however none of these are related to the dispute. In Churchill Mining v 

Indonesia,
13

 the tribunal rejected the respondent‘s request for provisional measures. 

Indonesia had sought provisional measures to restrain the claimant from making what it said 

were false and harmful public statements about the case (and the investment climate in 

Indonesia generally). In the tribunal‘s understanding, the rights that Indonesia sought to 

protect in its request were the right to attract foreign investment, the right to regulate and 

promote foreign investment in its natural resources, the right to enforce regulations on 

investments in its natural resources, the right to the protection of its honour and reputation, 

and the right to justice based on factual truth.
14

 The tribunal held that these were ‗not rights 

in dispute that could warrant the recommendation of provisional measures.
15

 

B. The Respondents have failed to show urgency and necessity 

10. It is submitted by the Claimants that the Respondents have to show urgency and necessity. 

The requesting party has the burden of showing why the measures should be recommended,
16

 

which the Respondent, in the present case, have failed to show. The Occidental tribunal 

stated that ―[i]t is also well established that provisional measures should only be granted in 

situations of necessity and urgency in order to protect rights that could, absent such 

measures, be definitely lost.
17

  

11. A provisional measure is necessary where the actions of a party ―are capable of causing or of 

threatening irreparable prejudice to the rights invoked‖.
18

 A measure is urgent where ―action 

                                                           
11

 Record, Request For Provisional Measures, ¶9. 
12

 Id, ¶10. 
13

 Churchill Mining, ¶58. 
14

 Churchill Mining, ¶50. 
15

 Id. 
16

 Maffezini, ¶10. 
17

 Occidental, ¶59. 
18

 Tokios Tokelés ¶ 8; Phoenix Action ¶ 32; Aegean Sea Continental Shelf Case (Separate Opinion of President 

Jiménez de Aréchaga) 16. 



7 
 

prejudicial to the rights of either party is likely to be taken before such final decision is 

given‖.
19

 

12. In the present dispute, firstly, the rights sought have no bearing on the dispute at hand, 

however even if it is assumed that it does, still it does not meet the threshold of urgency and 

necessity. Since 2018 there has been a general de-escalation of tensions in the cities,
20

 thus 

not warranting an imminent need to put a stop on their publishing. Rather, the articles in the 

media campaign are just of a critical discourse, which is allowed under freedom of speech 

and expression. Both the parties, absent any agreement of confidentiality, are free to 

discussion the case publically.
21

 

13. Provisional measures are not meant to protect against any potential or hypothetical harm 

susceptible to result from uncertain actions rather, they are meant to protect the requesting 

party from imminent harm.
22

 The Respondent in its Request for Provisional Measures has 

stated that the media campaign is likely to have an effect on their economy and could 

jeopardize their bid, that they are yet to be make, for World Expo 2025.
23

 It is imperative to 

highlight that these are hypothetical rights, whose certainty cannot be judged. Thus, these 

hypothetical rights cannot be the basis of provisional measures. 

 

 

 

 

 

 

 

 

                                                           
19

 Biwater ¶ 68; Case Concerning Passage through the Great Belt, 17. 
20

 Record, Procedural Order 2, Clarification 5. 
21

 Metalclad, ¶13. 
22

 Occidental ¶89. 
23

 Record, Request For Provisional Measures, ¶8. 
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JURISDICTION 

II. THAT THE TRIBUNAL HAS JURISDICTION OVER THE ISSUE, 

NOTWITHSTANDING THAT THE RESPONDENT HAS DENOUNCED THE 

ICSID CONVENTION 

14. The Claimants humbly submit that, by virtue of Article 9 of the BITs in question as well as 

under Clause 1 of Article 25 (on the Centre‘s jurisdiction) of the ICSID Convention on the 

Settlement of Investment Disputes between States and Nationals of Other States, the ICSID 

Tribunal exercises jurisdiction over the present case brought against the Republic of Tyrea.  

15. It is contended that Firstly, denunciation of the Convention by the Respondent does not 

vitiate their consent expressed in Article 9 of the BITs (A). Secondly, that the present 

proceedings constitute an ―obligation‖ of the Respondent within the meaning of Article 72 of 

the ICSID Convention (B). 

A. The denunciation of the ICSID Convention by the Respondent does not vitiate its 

consent to the Tribunal’s jurisdiction given by it in the BITs 

16. At the outset, it becomes important to conclusively delineate upon the nature of paragraphs 1 

and 3 of Article 9 of the BITs in the present matter. BITs referring disputes to the Centre are 

broadly categorized under three main categories. The BITs in the present matter fit under the 

primary category that provides for an unconditional commitment to refer future disputes 

between foreign investors and the host state to the Centre.
24

 That is, a treaty that contains the 

provisions under paragraph 1 of Article 9 of the BITs in the present matter. Such an 

obligation of the state and the investor under such a BIT may transform into consent to the 

Centre‘s jurisdiction upon the investor‘s consent, which may be given at any time up until the 

submission of a request for arbitration or, as the case may be, in the request itself.
25

 Most 

importantly, the consent of a state to the Centre‘s jurisdiction becomes irrevocable 

immediately upon the investor expressing their consent. Keeping the afore-mentioned 

delineation in mind, paragraph 3 of Article 9 of the BITs serves as evidence of such 

irrevocable and perfected consent, by the Claimants and the Respondent, well before the 

request for arbitration was submitted before the ICSID. 

                                                           
24

 Broches, 285. 
25

 Delaume, 13. 
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17. The Claimants submit that no question of absence of perfected consent persists in the present 

case as regards the jurisdiction of the Tribunal. The Claimants duly incorporated in the 

Federation of Novanda (FriendsLook plc) and in the Union of Kitoa (Whistler Inc. and 

SpeakUp Media Inc.) as well as the Respondent had pledged their unconditional consent to 

the submission of disputes as referred to in paragraph 1 of Article 9 of the BIT to 

international arbitration in accordance with the provisions of said Article.
26

 

18. It is the Respondent‘s position that, owing to their denunciation of the Convention (notice of 

which was received by the depositary of the ICSID on January 5, 2018)
27

 they have given no 

prior consent to the Tribunal‘s jurisdiction over the proceedings in the present matter.
28

 In 

point of fact, the Respondents consent was validated in the BITs themselves, entered into 

between the contracting states in March, 2000 (Tyre-Novanda) and January, 2001 (Tyre-

Kitoa) respectively. The consent of the Claimants was perfected by means of their Request 

for Arbitration dated 29th June, 2018. 

19. The Convention explicitly states that the Tribunal‘s jurisdiction shall stretch to any 

investment dispute that has arisen between the contracting parties.
29

 But that being said, the 

parties must give their consent in writing, and once given no such consent may be 

unilaterally revoked or withdrawn
30

 at the behest of a single partly. In the present matter, the 

respondent had unconditionally consented in writing, through Article 9 of the BITs, that all 

disputes arising out of an investment shall be submitted to the ICSID Tribunal for arbitration 

or conciliation and the Claimants through their request for arbitration. 

20. In furtherance of the afore-mentioned assertion, it must be stated that the ICSID Convention 

and its related rules and regulations do not provide for a specific method or form in which 

consent must be given. Rather, the Convention elucidates that such consent must be a) in 

writing, b) given by both contracting parties and c) cannot be withdrawn unilaterally.
31

 

Consent of the parties is the cornerstone of the jurisdiction of the Centre
32

 and this also 

represents a rule of international investment arbitration in general.
33

  

                                                           
26

 Record, Article 9, BITs ¶3. 
27

 Article 71, ICSID Convention. 
28

 Record, Response to the Request for Arbitration ¶5. 
29

 Article 25, ICSID Convention. 
30

 Lanco International ¶41. 
31

 Id,¶43. 
32

 Report of the Executive Directors on the ICSID Convention (18
th

 March 1965) ¶23. 
33

 Branson & Tupman, 917, 921. 



10 
 

21. The facet of consent therefore exudes a binding authority that subjects the parties involved to 

the jurisdiction of an ICSID Tribunal, provided that both parties had previously assented, in 

writing, to the Centre‘s referral in such matters. This stipulation had been duly fulfilled under 

Article 9 of the BIT.  

B. The obligations of the Respondent under this convention, as under Article 72, with 

respect to the present matter do not stand extinguished by the Notice of 

Denunciation 

22. The Claimants had submitted the Request for Arbitration to the ICSID as of 29 June 

2018; whereas the Respondent‘s denunciation of the Convention only became effective 

as on 5 July 2018.
34

 The Respondent has denied the competence of the Tribunal on the 

ground that the Claimants‘ Request was submitted at a time when the Respondent had 

already denounced the ICSID Convention. The Respondent, maintaining such grounds of 

denunciation, has therefore proceeded to resist the jurisdiction of the Centre in the 

present matter.  

23. In Venoklim v Venezuela, the ICISD Tribunal asserted that that denunciation did not have 

retroactive effect.
35

 The provisions of Article 71 of the Convention need to be read in 

conjunction with Article 72. The Respondent in the present matter has asserted that they bear 

no obligations (as under Article 72) due to their notice of denunciation pre-dating the 

Request for Arbitration.
36

 In the Venoklim case, the Tribunal held that the Respondent‘s 

position that the Claimant had to file its request for arbitration prior to ICSID‘s receipt of 

notification, and not during the six month period after denunciation, was contrary to common 

sense.
37

 The reasoning behind this is simple: the investor can never know in advance when a 

contracting state is about to denounce the Convention. 

24. Along the same tangent, if Articles 71 and 72 are interpreted as the Respondent proposes, 

this would lead to the violation of basic principles of legal security, because no investor 

could know in advance when a State is going to denounce the ICSID Convention. In point of 

fact, the Convention established in Article 71 a period of six months counted from the date of 

receipt of the notification of denunciation with the implicit objective of avoiding such an 

                                                           
34

 Article 72, ICSID Convention. 
35

 Venoklim Holding ¶ 59. 
36

 Record, Response to the Request for Arbitration, ¶5. 
37

 Venoklim Holding ¶62. 
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encumbrance as was elucidated above. The 6-month time period exists so that interested 

parties could act according to the ICSID Convention during that period.
38

  

25. While considering the application of the Centre‘s jurisdiction upon a notice of denunciation 

by a contracting state, the relevant date was the date of the request for arbitration (29 June 

2018) when the Respondent was still an ICSID member state; as the Respondent only ceased 

to be such a member 6 months after its notice was received by the depositary of the Centre.
39

  

26. Furthermore, the Tribunal remarked that a distinction between special and general norms is 

inapplicable to Articles 71 and 72, and that consent under Article 72 referred to the unilateral 

offer by the State and not the State‘s perfected consent, which remains ironclad. And, as 

elaborated upon in preceding paragraphs, such perfected consent cannot be unilaterally 

revoked. Interpreting Articles 71 and 72 in any other manner would be contrary to ―the 

principle of legal certainty‖, which states that the investor(s) is entitled to enjoy a period of 

six months counted from the receipt of the notice of denunciation by the depositary according 

to Article 71 of the ICSID Convention.
40

 

27. Pursuant to the above assertions and relying on the wording of Article 72, it is observed that 

the intention of the article was to make it clear that if a State had consented to arbitration, the 

subsequent denunciation of the Convention by that State would not relieve it from its 

obligation to go to arbitration if a dispute arose. Attempts to limit the continuation of 

obligations under the Convention to proceedings which had commenced before the 

denunciation or to introduce a time limit for the continuation were defeated. That said, an 

arbitration clause in an agreement with the other contracting party, such as the BITs, would 

remain valid for the duration of the agreement.
41

  

28. Relying on the merits of the afore-mentioned arguments, the Claimants submit that consent 

to jurisdiction of the ICSID was perfected by both parties prior to the denunciation of the 

Respondent becoming effective as on 5 July 2018. It is a well-established point of law that 

consent expressed in a provision contained under a BIT needs to be unconditional and 

especially must not require any further action on the part of the State in order to perfect the 

                                                           
38

 Venoklim Holding ¶63. 
39

 Rusoro Mining ¶¶260-262. 
40

 Venoklim Holding ¶65. 
41

 Schreuer, 1280. 
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consent for investment arbitration.
42

  

29. Emphasis here is placed on the Tribunal‘s analysis in Blue Bank v Venezuela, wherein 

issues mirroring the present matter were discussed in great detail.
43

 The majority of the 

Tribunal rendered the finding that the provisions under Article 71 contemplates the 

occurrence of a contracting state‘s denunciation and designates its date of effectiveness. 

On the other hand, Article 72 was formulated with the intention to preserve from the 

consequences of denunciation the rights and obligations under the Convention arising out 

of consent to the jurisdiction of the Centre given by the denouncing State before the 

notice of denunciation is communicated to the World Bank.
44

 

30. In the Blue Bank case, the Tribunal declared that if an agreement to arbitrate was formed 

between the Claimant and the Respondent before denunciation under Article 71 took 

effect, there is no reason to inquire further into Article 72, in so far as said Article relates 

only with the post-termination survival of certain of a State‘s rights or obligations.
45

 

Since such an agreement to arbitrate already exists, enshrined under Article 9 of the 

BITs in the present case, the current proceedings form an obligation of the Respondent 

to arbitrate under the provisions of Article 72 of the Convention.  

31. To conclude, the Claimants maintain that the proceedings arising out of the present matter 

constitute an inescapable obligation of the Respondent, as under Article 72 of the 

Convention. Furthermore, the Request for Arbitration carries the force of consent capable of 

being perfected. Therefore, the Respondent is subject to the jurisdiction of the Tribunal in the 

present case and as such, Tribunal stands competent to hear the dispute.   
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III. THAT THE TRIBUNAL HAS THE JURISDICTION TO HEAR THE 

PRESENT ISSUE ON A MULTI-PARTY BASIS 

 

32. The Claimants humbly submit that the tribunal is well within its rights to adjudicate on the 

present issue, notwithstanding that it constitutes a multi-party arbitration. It is the Claimants‘ 

submission that multi-party arbitration is a valid procedure under the aegis of the ICSID 

Convention and its related Rules (A). Secondary consent of the Respondent is not required to 

conduct proceedings on a multi-party basis (B). Finally, there exist sufficiently similar legal 

and factual grounds between the three claims to hear the present dispute in a single 

arbitration.(C) 

A. Multi-party arbitration is permissible under the ICSID Convention and the 

Arbitration Rules and the BITs 

33. It is acknowledged that both the Convention and the BIT are silent regarding multi-party 

arbitration. That said, however, the tribunal in Abaclat v Argnetina observed that it would be 

‗contrary to the . . . spirit of ICSID to interpret this silence as a ―qualified silence‖ 

categorically prohibiting collective proceedings‘.
46

 That is to say, it would be erroneous to 

interpret silence of the convention as imposing an unconditional restriction on such claims.  

34. Article 25 of the ICSID Convention states that: 

            The jurisdiction of the Centre shall extend to any legal dispute arising directly out of 

an investment, between a Contracting State (or any constituent subdivision or agency 

of a Contracting State designated to the Centre by that State) and a national of another 

Contracting State, which the parties to the dispute consent in writing to submit to the 

Centre. When the parties have given their consent, no party may withdraw its consent 

unilaterally.
47

 

35. A preliminary reading of Article 25 (1) shows that it speaks of ―a national of another 

Contracting State‖ in the singular. However, it would be wrong to conclude that this implies 

that only one party may be admitted to ICSID proceedings on the investor‘s side.
48

 It is 

submitted that usage of the words ―national‖ or ―investor‖ in the singular sense by no means 

implies that merely one party may engage arbitral proceedings in bringing forth their claims. 

                                                           
46

 Abaclat, ¶519. 
47

 Article 25, ICSID Convention. 
48

 Schreuer, 162-163. 
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When a similar question was presented before the tribunal in Ambiente v Argentina, it was 

observed that use of words ―national‖ or ―investor‖ does not restrict multi-party arbitration.
49

  

36. Similarly, there is nothing in the wording of Tyrea- Novanda and Tyrea-Kitoa BIT which 

restricts multi-arbitration. Article 9 of both the BITs state that 

Disputes between one Contracting Party and a national of the other Contracting Party 

concerning an obligation of the former under this Agreement in relation to an investment 

of the latter, shall at the request of the national concerned be submitted to the 

International Centre for Settlement of Investment Disputes, for settlement by arbitration 

or conciliation under the Convention on the Settlement of Investment Disputes between 

States and Nationals of other States opened for signature at Washingtoncon 18 March 

1965. 

37. The Tribunal in Ambiente v Argentina, whilst analyzing the ICSID Convention and the Italy- 

Argentinian BIT stated that the use of word ‗national‘ or ‗investor‘ respectively does not 

restrict multi-party arbitration.
50

 

38. The Tribunal in Alemanni v Argentina in their justification of proceeding on a multi-party 

basis stated that an express and literal interpretation of Article 31 of the Vienna Convention 

reveals that, while a treaty provision is to be interpreted in good faith as per the ordinary 

meaning of the terms of the treaty
51

, this can by no stretch of the imagination be read as 

imposing a sort of lexicographical literalism.
52

 The tribunal in its justification further 

elaborated that at this point in time, it  is safe to assert that it is a well understood drafting 

convention, at both the international and national level, that the singular can be used to 

include the plural, and vice versa.
53

  

B. Secondary consent of the Respondent  is not required to conduct arbitration on 

a multi-party basis 

39. In the Response to the Request for Arbitration, the Respondent submits that, since no consent 

was given for multi-party arbitration, it would therefore preclude the tribunal from 

adjudicating upon the same.
54

 It is the position of the Claimants that no secondary consent, 

on behalf of the Respondent, is required for multiple claims to be heard in a single dispute.  

                                                           
49

 Ambiente ¶¶131-133. 
50

 Ambiente ¶¶131-133. 
51

 Article 31 (1), VCLT. 
52
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40. It is submitted that the offer to consent expressed by the Respondent in Article 9 of the 

Tyrea-Novanda and the Tyrea-Kitoa BITs extends to multi-party arbitration.
55

 As such, no 

secondary or additional consent for the same is required. An identical inference was drawn 

by the Ambiente tribunal, wherein it was found that,  

―Multi-party arbitration is a generally accepted practice in ICSID arbitration, and in the 

arbitral practice beyond that, and that the institution of multi-party proceedings therefore 

does not require any consent on the part of the respondent Government beyond the 

general requirements of consent to arbitration.‖
56

 

41. The host State habitually gives its consent ‗before‘ the dispute has arisen (offer to arbitrate), 

whereas the investor regularly expresses its consent ‗after‘ the dispute has broken out 

(acceptance to arbitrate). In other words, there is dissociation in the time when the disputing 

parties express their consent to arbitration
57

  Once consent is perfected, this irrevocability 

characteristic means that no new conditions/limitations on consent can be introduced by a 

state.
58

  The tribunal in Abaclat v Argentina stated that the request of a special/secondary 

consent would clearly ‗overturn the equilibrium‘ of investment arbitration, where the host 

State‘s consent to arbitration ‗given in advance‘ has to be seen as a procedural guarantee for 

stimulating and protecting foreign investments.
59

  

C. The legal and factual grounds of the three claims are sufficiently similar to hear 

the present dispute in a single arbitration 

42. The concept of a necessary link or relationship between the various claims and the claimants 

themselves was elucidated by the tribunal in Ambiente v Argentina.
60

 The Tribunal stated 

that the link existed among the claimants in terms of the treaty claims that they sought to 

pursue jointly, insofar as: i) they complained about the same illegality committed by the 

Respondent; ii) their claims were based on the same provisions of the BITs, given that both 

these BITs are identical; iii) they had made identical prayers of relief and iv) the factual 

background on the basis of which they sought to establish their treaty claims was virtually 

the same for all the claimants.  

                                                           
55

 Article 9 (1) & Article 9 (3), BITs.  
56
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57
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43. In summation of the facts in the present case, by virtue of Decree No. 0599/201-D
61

 of 11 

February 2018, which amended Decree No. 0578/201-D
62

 of 12 January 2018, all three 

Claimants suffered the same harm arising out of the same measure undertaken by the 

Respondent. That is, all three claimants were illegally expropriated out of their investments 

due to the expedited enactment of Law No. 0808-L adopted by the Respondent state.  

44. It is submitted by Claimants that basing their claims on two separate BITs doesn‘t preclude 

the Claimants from bring a multi-party arbitration. Firstly, the two BITs are completely 

identical in all essential respects.
63

 Secondly, tribunals in the past have dismissed respondent 

objections that they did not consent to a single arbitration in which multiple claimants of 

various nationalities asserted claims under different bilateral investment treaties.
64

 In 

Guaracachi v Bolivia,
65

 the tribunal stated  

―One cannot interpret the Treaties—using the well-known rules of treaty interpretation of 

Article 31 of the VCLT—as if they contained some limitation of scope preventing a 

claimant from submitting an arbitral claim together with another claimant when both 

claims are based on the same alleged facts and on the same alleged breaches although 

brought under different BITs, provided that each claimant provides its own independent 

matching consent to arbitration‖ 

45. Thus, so long as these claims arise from the same dispute, they may still be adjudicated on a 

multi-party basis; irrespective of the fact that these parties are subject to different BITs. 

46. The claims arise out of the same provisions (Articles 3, 6 and 9) of the Tyre-Novanda as well 

as the Tyre-Kitoa BITs, since both BITs contain identical provisions. In the Request for 

Arbitration filed by the Claimants on 29 June 2018 contained similar prayers for relief sought 

from the tribunal. These tribunals have found that, so long as these claims arise from the 

same dispute, they may still be adjudicated on a multi-party basis; irrespective of the fact that 

these parties are subject to different BITs. 

47. The factual background on the basis of which the claimants base their claims is similar. The 

Claimants were all social media platforms, all of whom began operations in Tyrea in 2015.
66

 

All of their investments were of a similar nature, and the nature of their claims arise directly 

out of three revenue streams common to all three of them. These are the sale of advertising 

                                                           
61

 Record, Claimants‘ Exhibit 3. 
62

 Record, Claimants‘ Exhibit 2. 
63

 Request for Arbitration, ¶3. 
64
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65
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space, the sale of promotional content and personalized content and advertising blocking / 

selection for a fee paid by the users.
67

 All of them suffered the same harm of expropriation by 

way of the Ordinances that blocked the Claimants‘ Websites as well as various measures of 

the Respondent state that violated the FET standards enshrined in both BITs. 

48. It is therefore submitted that all three claimants, having similar economic and factual 

backgrounds, share commonality vis-à-vis the nature of their multiple claims.  

49. In Funnekotter v Zimbabwe,
68

 the only existing link between the individual claimants and 

their respective claims was that all of them had suffered the same harm by virtue of the 

measures adopted by the host State, which deprived each one of them of its 

investment without a just compensation. The majority in Ambiente emphasized that 

Funnekotter Tribunal actively assured itself of its jurisdiction and in no way whatsoever was 

the issue of the Claimants not being sufficiently linked to each other addressed by the 

Tribunal.
69

 

50. In conclusion, the Claimants humbly submit that, by virtue of the factual and legal 

relationship prevalent among the three claimants, this tribunal is competent to exercise 

jurisdiction over the present proceedings on a multi- party basis. The same will prove to not 

only cost-effective and efficient, but will also allow for uniformity in the tribunal‘s decision 

as well as provide an effective remedy in the protection of the collective substantive rights of 

the claimants to the dispute.
70
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MERITS 

IV. THAT THE BLOCKING OF THE CLAIMANTS’ PLATFORMS IS IN 

VIOLATION OF ARTICLES 3(1) AND 6 OF THE TYREA-NOVANDA BIT 

AND ARTICLES 3(1) AND 6 OF THE TYREA-KITOA BIT 

51. It is submitted by the Claimants that the Respondent has breached the standard of Fair and 

Equitable Treatment enshrined under the respective BITs (A). Secondly, the Republic of 

Tyrea has expropriated Claimants‘ investments by the implementation of the TCA‘s 

ordinances and the consequent blocking of websites since 28 February 2018, pursuant to 

Article 6 of the respective BITs (B). 

A. The Respondent has breached the standard of Fair and Equitable Treatment 

enshrined under the respective BITs 

i. Respondent Frustrated the Legitimate Expectations of the Claimants 

52. The Claimants contend that they made substantial investments based on, inter alia, their 

justifiable expectations that the Tyrean Government would: (a) not act in breach of the 

assurances and representations made to Claimants; (b) act in a consistent and transparent 

manner with respect to the Claimant‘s investment and the regulatory framework governing 

their investment, thereby ensuring a stable and predictable legal framework; and (c) allow the 

operation and use of the Claimant‘s investment. 

53. The doctrine of legitimate expectations focuses on changes attributable to the host state 

actions. In determining whether there has been a breach of the doctrine, tribunals focus on 

whether the expectations created were reasonable and justifiable.  

54. Tyrea, without undermining its legitimate right to take measures for the protection of the 

public interest, has therefore assumed an obligation to treat a foreign investor‘s investment in 

a way that does not frustrate the investor‘s underlying legitimate and reasonable 

expectations.
71

 

55. Firstly, it is submitted that legitimate expectations in the instant case arise due to the 

representations and assurances made by Respondent to Claimants with respect to their 

                                                           
71
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investment and the general business environment. In Parkerings v. Lithuania,
72

 the tribunal, 

in categorical terms, stated that: 

―The expectation is legitimate if the investor received an explicit promise or 

guaranty from the host-State, or if implicitly, the host-State made assurances or 

representation that the investor took into account in making the investment. Finally, 

in the situation where the host-State made no assurance or representation, the 

circumstances surrounding the conclusion of the agreement are decisive to 

determine if the expectation of the investor was legitimate. In order to determine 

the legitimate expectation of an investor, it is also necessary to analyze the conduct 

of the State at the time of the investment‖. 

56. The late Professor Thomas Walde, in his seminal separate opinion in Thunderbird v. 

Mexico
73

 elaborated upon the visible ‗formal nature‘ of general assurances given to investors 

in the form of policy statements or investment related comments. Further reliance is placed 

on the observation of the tribunal in El Paso v. Argentina,
74

 where the tribunal held that ―in 

the Tribunal‘s view, no general definition of what constitutes a specific commitment can be 

given, as all depends on the circumstances […] but what can be considered specific are 

assurances regarding their object and purpose‖. 

57. Based on the above authorities, Claimants cite, inter alia, the promulgation of the Media 

Law, liberalising the Internet and loosening state control over the media and the press 

statements made by Mr. Anderson, the official representative of the Tyrean Parliament, on 

the day of the promulgation of the Media Law in 2013, expressed the Tyrean legislative 

body‘s intention to keep in line with the liberalisation trend in Tyrea.
75

 Along with the 

specific mention of the Claimants, Mr. Anderson also stated Respondent‘s intentions to have 

‗fruitful collaborations‘ with the Claimants in the future. In 2014, a representative of the 

government of Tyrea reiterated similar assurances during a State-sponsored international 

conference ―A New Web Era in Tyrea‖ in Takodana, stating the following
76

: 

―We declare with absolute certainty that a new internet era has begun for Tyrea and that 

we will do our absolute best to facilitate the establishment and use of new internet 

possibilities for the people of Tyrea‖ 

58. Thus, all the Claimants had formed legitimate expectations that the Respondent State would 

continue along the lines of this trend of liberalising the internet for the people of Tyrea. 
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59. Secondly, in relation to the actions of the Respondent surrounding the circumstances of the 

investment, the Claimants argue that the unexpected and unreasonable shortening of the 

deadline by the Presidential Degree, Decree No. 0599/201-D, dated 11 February 2019, was 

incongruent with the Respondent‘s positive duty to act in a consistent and transparent manner 

with respect to the investment of the Claimant.  

60. The tribunal in Tecmed v. Mexico made observations in this regard, stating that the: 

―The foreign investor expects the host State to act in a consistent manner, free from 

ambiguity and totally transparently in its relations with the foreign investor […] the 

foreign investor also expects the host State to act consistently, i.e. without 

arbitrarily revoking any preexisting decisions‖.
77

 

61. The Claimants readily and foremost acknowledge Respondent‘s power to regulate and do not 

expect a ―freezing of their legal framework‖.
78

 But having conceded so, Claimants 

reasonably expect Respondent to maintain, at the least, a semblance of stability and 

predictability in their legal regulations, and not arbitrarily revoke any pre-existing decisions 

on which the investor has relied.
79

 

62. The definitive statement in this regard was made by the tribunal in Impreglio v. Argentina,
80

 

which was that: 

―The legitimate expectations of foreign investors cannot be that the State will never 

modify the legal framework, especially in times of crisis, but certainly investors 

must be protected from unreasonable modifications of that legal framework‖. 

63. In the instant case, the Promulgation Decree, dated 12 January 2019, provided for a 60-day 

deadline for compliance with the new requirements, including for the algorithm to be 

developed and implemented and existing users identified.
81

 The Claimants legitimately 

expected the provided deadline to be in force when the development of the algorithm started. 

Even though the majority of the work developing the filters expected to be completed in 45 

days, a further 15 days were required for testing and adjustments.
82

 

64. The said deadline was indeed necessary to successfully and effectively establish safeguards 

and filter the content that was being posted on the platforms. Minister for 
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Telecommunications, Information Technology and Mass Media of Tyrea, Fredrik Woodlant, 

also acknowledged the same, in a meeting Mrs. Saraid Parlante, Regional Vice-President of 

SpeakUp that was held on 28 January 2019.
83

 

65. In the present case it is observed that the reduced compliance period of 45 days as opposed to 

the initial period of 60 days made it impossible for the Claimants to develop an effective 

algorithm as there wasn‘t any time left for testing the algorithm especially in light of the 

specific features of the Tyrean language.
84

 Moreover, the Claimants were not given any 

advance notice with regard to the decision to reduce the compliance period. Making the 

Respondent State‘s actions further problematic.  

66. The continuous legislative changes in the present case had a somewhat similar ―roller-

coaster‖ effect, as was observed in PSEG v. Turkey,
85

 on the investor‘s expectations, thereby 

contributing in the breach of the FET standard.  

67. Claimants also raise objection to the requirement of collecting Personal ID Card details of 

Tyrean users and their correspondence in private messages. Such a requirement inherently 

eviscerates the most fundamental right of privacy of Tyrean users. The primary ground of 

contention with regards to the requirement is the discord between the objective sought and 

the measure taken. 

68. The purpose of the legislation was to curb hate speech, not to trample down on the freedom 

of speech and expression of the Tyrean users and breach their valued privacy. 

ii. Measures adopted by the Respondent were Discriminatory in nature 

69. Claimants submit that the blocking of their social media platforms by the Tyrean 

Communications Agency (―TCA”) by a series of ordinances dated 28 February, 1 March, 

and 2 March 2019 was discriminatory, thus, amounting to a breach of their treaty obligations 

under Art. 3.1 of the respective BITs. 

70. The relevant provision of the treaty points towards the State‘s duty not to: 

―impair, by unreasonable or discriminatory measures, the operation, management, 

maintenance, use, enjoyment or disposal thereof by those nationals‖.
86

 

                                                           
83

 Record, Claimants‘ Exhibit No. 6. 
84

 Record, Statement of Uncontested Facts, ¶19. 
85

 PSEG, ¶250. 
86

 Record, Tyrea-Novanda BIT, Art. 3.1. 



22 
 

71. State‘s obligation to refrain from arbitrary or discriminatory measures is included in its 

obligation to provide FET because ―any measure that might involve arbitrariness or 

discrimination is in itself contrary to fair and equitable treatment‖.
87

  

72. The wording of the present FET clause clearly adds the obligation on the Tyrean government 

to refrain from taking arbitrary and discriminatory measures in lieu of meeting policy 

objectives or in any other regard. Even in the instance of an exclusion or express omission of 

the said terms in the clause, the different factors which emerge from decisions of investment 

tribunals as forming part of the F&ET standard comprise the obligation to refrain from taking 

arbitrary or discriminatory measures.
88

 

73. The tribunal in Saluka examined the question of discriminatory State action and concluded, 

―State conduct is discriminatory, if (i) similar cases are (ii) treated differently (iii) and 

without reasonable justification‖.
89

 The Tribunal in Quiborax v. Bolivia
90

 provided a similar 

analysis of what constitutes discriminatory action on part of the state, arriving at a conclusion 

resembling the one articulated by the tribunal in Saluka.  

74. With respect to the third element of justification, Claimants place reliance on the ratio of the 

tribunal in Quiborax and Parkerings, that ―there are situations that may justify differentiated 

treatment; a determination must be made on specific facts and circumstances of the case‖.
91

 

If the Claimants can prove likeness between its platforms and that of the domestic State-

owned entities, the burden of proving the measure was justified is on Respondent.
92

  

75. The Claimants invite the tribunal to analyse whether the measures adopted by the 

Respondents in blocking their platforms, are discriminatory in nature in light of the standard 

presented above. 

a. Comparable Position of The Platforms (Similar Cases) 

76. The first requirement to be fulfilled in order to constitute a breach of the non-discrimination 

treaty obligation is that of likeness. Only two things that are similar in nature can be treated 

in a discriminatory manner.  
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77. To demonstrate that the platforms of the Claimants- FriendsLook, SpeakUp, and Whistler- 

were in a comparable position with other locally operating enterprises, TruthSeeker and 

Wink, Claimants rely on the criteria of legislative and sectorial likeness. 

78. In Nycomb v. Latvia, the tribunal reached the conclusion that the claimant was in a 

comparable position with its market rivals as ―they were subject to the same laws and 

regulations‖.
93

 In Pope & Talbot Co. v. Canada
94

 and Parekrings,
95

 the basis for differential 

treatment was ascertained in respect of the investments falling under the same economic 

sector. 

79. The Claimants‘ platforms and its other rival competitors, Wink and TruthSeeker, were all 

governed by the same law, and fell under the same economic sector (Social Media 

Networks). 

b. No Rational Justification 

80. The Claimants insists that they were justified in expecting that, should the Tyrean 

Government change its policy and implement a new regulatory amendment to the Media law 

that solution would itself be systemic and thus non-discriminatory. The treatment between 

the social media platforms in the instant case is based on unjustifiable distinction, which is 

violative of the State‘s obligations under the treaty.
96

 

81. In general, tribunals seem to favor an objective approach that looks at the discriminatory 

consequences of a particular measure. An intention to discriminate appears to be secondary.
97

 

The tribunal in Siemens v. Argentina expressed a clear preference for the impact of the 

measure over any intention to discriminate, by saying that: 

―The Tribunal concurs that intent is not decisive or essential for a finding of 

discrimination, and that the impact of the measure on the investment would be the 

determining factor to ascertain whether it had resulted in non-discriminatory 

treatment‖.
98

 

82. The objective sought by the Tyrean government while enacting the Promulgation Decree to 

amend the Media Law was to curb hate speech. The requirement of implementing filtering 
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algorithms was generally regarded as fair, and the Claimants concede to this requirement, as 

the same was necessary. However, the Respondent, while blocking the Claimants‘ platforms, 

conveniently overlooked the fact that its domestic platforms, Wink and TruthSeeker, were 

also being used to spread hate speech.
99

 Only the Claimants‘ platforms were targeted and 

blocked, citing its use to spread hate speech. The measure, thus, cannot be said to be a part of 

a rational decision making process.
100

 

83. Respondent justified the decision not to block Wink by saying that ―the network was not at 

fault for the algorithm‘s inefficiency, as ‗spam‘ messages only contained short links and were 

consequently out of the filter‘s reach‖.
101

 The reasoning, though, is inconsistent with the bare 

wording of Art. 51 bis.
102

 The relevant provision does not make such an exception for social 

networks and sets a uniform and consistent standard in this regard, as the Respondent 

clarifies,
103

 for all the networks. Moreover, on comparing Respondents Exhibit 3, 

Screenshots 2 and 4
104

  it is observed that with regard to the length of content shared, Wynk 

and SpeakUp are essentially very similar, as they both facilitate the sharing of short 

messages/posts. Thus, further proving a lack of reasonable justification on part of the 

Respondent state in only blocking the Claimants‘ platforms. 

84. By highlighting the selective blocking of the Claimants‘ platforms by the TCA, and thus 

impairing its enjoyment thereof, the Claimants do not put the intention of the Respondent 

behind taking the measures into question, however, challenge the practical effects of those 

measures, and that, by taking those measures, the Respondent established a de facto 

discriminatory treatment between similar investments.  

iii. Respondent’s Measures were Disproportionate 

85. The Claimant contends that the measures adopted by the Respondent government to block 

the platforms of the Claimants were disproportionate in nature and breached the principle of 

proportionality recognized in international law. 
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86. The principle of proportionality has been seen as an intrinsic sub-element of the FET 

standard, with many occasions of its inclusion appearing in the lines of arbitral jurisprudence, 

most notably in MTD v. Chile. 

As defined by Judge Schwebel, ―fair and equitable treatment‖ is ―a broad and widely-

accepted standard encompassing such fundamental standards as good faith, due process, 

non-discrimination, and proportionality‖.
105

 

87. In El Paso v. Argentina, the tribunal concluded without further elaboration that ‗fair and 

equitable treatment is a standard entailing reasonableness and proportionality.‘
106

 The 

tribunal stated that ‗[i]n addition to a legitimate aim in the public interest, there must be ―a 

reasonable relationship of proportionality between the means employed and the aim sought to 

be realized‖; that proportionality would be lacking if the person involved ―bears an 

individual and excessive burden.‖
107

 Moreover, according to the Tecmed standard, ―There 

must be a reasonable relationship of proportionality between the charge or weight imposed to 

the foreign investor and the aim sought to be realized‖.
108

 

88. In an attempt to mitigate competing interests of the Host State and the investor, tribunals 

mainly focus on the question of the reasonableness and appropriateness of state conduct that 

it is to examine whether the state conduct bears a reasonable relationship to some rational 

policy, as was the case in Saluka.
109

 The tribunal in the case placed a relatively high 

justificatory burden on State actions.  

89. As a legal concept, proportionality expresses the idea that there should be a balance between 

competing objectives or values.
110

 The proportionality test is usually articulated in three main 

phases; suitability (or legitimacy), necessity, and proportionality.
111

  

90. First, the suitability test requires that the adopted measure be suitable to achieve the stated 

objectives. There must be a rational, logical, and causal relationship between the measure and 

its objectives. Second, the necessity test aims at verifying that the measure was the least 

restrictive available alternative or that no less drastic means were available.  

91. The given objective cannot be achieved by means that are more restrictive than other 

available options, provided that they are suitable to achieve the same objective. Third, the 
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proportionality test requires adjudicators to ascertain that the benefit gained from realizing 

the objective exceeds the harm caused by the adopted measure. 

92. In the present case, Article 51 bis provides that-  

―Any Social Network failing to comply with the requirements of this Article shall be 

liable in accordance with the provisions of the Tyrean Penal Code.‖
112

 

93. Accordingly Article 117 of the Tyrean Penal Code, in the relevant portion, reads as follows- 

―Failure to comply with the requirements of Article 51 bis of the Law on Media and 

Information shall result in the following penalties: 

(i) a fine in the amount of 50,000 - 100,000 TKC (Tyrean ke-tse); and/or 

(ii) temporary or permanent blocking of the relevant Network, depending on the gravity 

of, and possibility to, cure the particular transgression, such penalties to be imposed by 

the officers of the Tyrean Communications Authority.‖
113

 

94. Thus, in the present case the Respondent State had two equally effective measures that it 

could have taken, either imposing a temporary block or a permanent one. Herein, the 

Claimants submit that for all intents and purposes the Respondents blocking of the 

Claimants‘ websites was a permanent block rather that a temporary one. The essence of any 

‗temporary‘ penal provision is the proper specification of the corresponding time period for 

which the penalty is to be imposed. In the present case the Ordinances do not specify the time 

period of the blocking, thus, making the blocks permanent. It is also submitted that post the 

blocking the Claimants held meetings with the Tyrean Authorities to seek assurances 

regarding the Ordinances; however the same meetings were in vain.
114

  

95. Claimants herein also base their claim on the basis of customary practice of states when 

blocking access to the internet. For instance in April 2017, the Indian government blocked 

social media platforms in Kashmir under similar circumstances for a period of one month.
115

 

The Sri Lankan government banned access to social media platforms three times in the 

month of April in 2019.
116

 On all three occasions, the government provided a period of time 

during when the blocking would sustain.  

96. The permanent blocking of the platforms was therefore not the least restrictive measure that 

was available to the Respondent as the same objective of restoring public order could have 

been achieved by means of a temporary block. This was the case in the Myers tribunal which 
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held that since ―other less restrictive measures existed‖,
117

 hence, the requirement of the 

necessity of the measures was not met 

B. The Republic of Tyrea has expropriated Claimants’ investments by the 

implementation of the TCA’s ordinances and the consequent blocking of websites 

since 28 February 2018, pursuant to Article 6 of the respective BITs  

97. The Claimants submit that the Respondent is in violation of Article 6 of the BITs since it has 

indirectly expropriated Claimants‘ investments in its territory. 

98. The Ordinances issued by the Respondent are expropriatory in nature as they resulted in a 

substantial economic deprivation [i] and the effects of such deprivation were permanent [ii]. 

Moreover, the defence of police powers is inapplicable in the present case. [iii] 

 

i. The Ordinances have caused substantial economic deprivation to Claimant 

99. Expropriation may occur in two ways, directly or indirectly. In the former, the host state 

expropriates the investment by an official transfer of title or physical seizure of the 

investor‘s property.
118 In the latter, state enacts measures which ―effectively neutralize the 

benefit of the property for the foreign owner.‖
119  

100. Therefore, in an indirect expropriation, although the investor retains title over the 

property, its enjoyment is affected. To determine whether a government measure amounts 

to indirect expropriation, one of the most important factors, considered by international 

tribunals, is the economic impact of a measure.
120

 

101. Only if a government measure results in a ‗substantial and permanent economic 

deprivation‘, does it amount to indirect expropriation.
121 The Claimants submit that the 

Ordinances issued by the Respondent indirectly expropriated the Claimant‘s investment 

since it caused such a substantial deprivation to the claimants investments. 

102. In the present case it is observed from the factual matrix that all three Claimants 
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essentially have three streams of revenue.
122

 These include- 1. The sale of advertising space 

2. The sale of promotional content 3. Personalized content and advertising blocking / 

selection for a fee paid by the users.
123

  

103. All of the above mentioned streams of revenue are entirely dependent upon the running 

of the website to accrue to the claimants. The moment the websites got blocked; all 

claimants completely lost the ability to earn any money whatsoever. Thus, the Respondent 

State‘s actions have extinguished the economic use and benefit of the claimants‘ 

investments. 

104. Additionally, the Respondent state has contended in its response to the request for 

arbitration that there hasn‘t been a substantial deprivation of the Claimants‘ Investments, as 

the Claimants‘ physical assets in Tyrea remain intact and the only reason why the same are 

not used by the Claimants to their profit is the Claimants‘ own business decision to wind 

down all operations in Tyrea.
124

 

105. In response to the same, it is the Claimants‘ submission that one must analyse the nature 

of these assets to actually determine whether or not there has indeed been a substantial 

deprivation. The physical assets that the respondent is referring to are as follows- Local 

Offices; Servers; back-office and customer support; as well as the hiring of technology 

experts.
125

 

106. It is submitted that each and every one of these assets serves some functionality to ensure 

the smooth functioning of the respective localised versions of the Claimants‘ websites. 

That is, without a functioning website, these assets in and of themselves have no 

commercial value. Without a website to service these assets are not capable of any separate 

and independent commercial exploitation. 

107. In such a case, tribunals have held that, where the decisions of the respondent state have 

left the claimants as a ‗company with assets but no business‘
126

, the commercial value of 

the investment was destroyed and led to a finding of Indirect Expropriation. 
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ii. This deprivation is permanent in nature 

108. The duration of a governmental measure affecting the interests of a foreign investor is 

important for the assessment of whether an expropriation has occurred.
127

 As a rule, only an 

interference that is permanent
128

 will lead to an expropriation. A measure is deemed to be 

permanent when there is no immediate prospect that the owner will be able to resume the 

enjoyment of his property.
129

 

109. In the present case, it has already been proved above as to how essentially the blocking of 

the Claimants‘ Websites was a permanent blocking. It was as a result of this permanent 

blocking that the Claimants were forced to exit and cease operations in the Tyrean market. 

110. In the alternative, it is submitted that even if it were to be determined that the blocking of 

the websites was not a permanent measure, Claimants submit that, tribunals such as SD 

Myers have recognised the fact that - In some circumstances a deprivation may be viewed as 

an expropriation even if it were partial or temporary.
130

  

111. For instance, a mere four-month import ban following the revocation of a licence was 

deemed sufficient to be termed an expropriation measure in Middle East Cement Shipping 

Award.
131

 Thus, in conclusion, the respondent state‘s measures have resulted in both a 

substantial and permanent deprivation of the Claimants‘ Investments thereby constituting an 

Indirect Expropriation. 

iii. The defense of police powers as claimed by the Respondents is inapplicable 

in the present case 

112. The Respondent has invoked the defence of Police Powers in response to the Claimant‘s 

submissions. The Police Powers Doctrine, as a defence to expropriation claims, is well 

established under international law. However, the Claimants submit that the said defence is 

inapplicable in the present case. 

113. Police powers may be defined as a host state‘s right to regulate for public purposes. 

However, this right is not absolute in nature and is subject to certain conditions. The tribunal 
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in the case of ADC v Hungary analysed the limitations of the police powers doctrine and held 

as follows: 

―The Tribunal cannot accept the Respondent‘s position that the actions taken by it against 

the Claimants were merely an exercise of its rights under international law to regulate its 

domestic economic and legal affairs. It is the Tribunal‘s understanding of the basic 

international law principles that while a sovereign State possesses the inherent right to 

regulate its domestic affairs, the exercise of such right is not unlimited and must have its 

boundaries. As rightly pointed out by the Claimants, the rule of law, which includes 

treaty obligations, provides such boundaries. Therefore, when a State enters into a 

bilateral investment treaty like the one in this case, it becomes bound by it and the 

investment protection obligations it undertook therein must be honoured rather than be 

ignored by a later argument of the State‘s right to regulate.‖
132

 

 

114. A cumulative reading of the jurisprudence on the subject of police powers within the 

context of Customary International Law demonstrates that for a state to validly claim the 

defence of police powers certain conditions are to be met. 

115. The conditions that have not been met in the present case are as follows: 

a) The regulation must be Non-Discriminatory
133

  

b) The regulation must be a proportional measure
134

 

c) The regulation must not breach the legitimate expectations of the investors
135

 

116. It has already been submitted and proved above in Part IV(A)(iii) of this memorial as to 

how all three of the above criterias have been breached by the Respondent state, thus, it is 

submitted that the respondents cannot validly invoke the police powers exception in the 

present case. 
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DAMAGES 

V. THAT THE COMPENSATION REQUESTED BY THE CLAIMANTS IS NOT 

SPECULATIVE AND THE DCF METHOD IS THE MOST APPROPRIATE 

METHOD FOR THE QUANTIFICATION OF DAMAGES IN THIS CASE 

117. It is submitted that as a consequence of the proved breaches of Articles 3(1) and 6 of the 

respective BITs Claimants have rightly claimed due compensation as per Claimants‘ Exhibit 

7
136

. It is proved below that the claim is not speculative (A). The DCF Method is indeed the 

most appropriate method for the quantification of damages in the present case (B). 

A. The Claim for compensation is not speculative 

i. The Customary International Law Standard of Compensation in cases of 

breach of BIT provisions allows for claims of both lost and future profits 

118. At the outset it is submitted that Article 6 of the BITs, which refers to compensation in 

cases of lawful expropriation, is irrelevant presently. As established by the Tribunal in ADC 

v Hungary, it would be irrational to equate the reparation provided for lawful and unlawful 

acts.
137

 Several tribunals have confirmed that in such a case it is the customary international 

law that determines the applicable standard of reparation.
138

  The Chorzów dictum stipulates 

that the responsible State is under an obligation to fully repair the injured party‘s damages. 

The Full Reparation- is that reparation must, as far as possible, wipe out all the consequences 

of the illegal act and re-establish the situation which would, in all probability, have existed if 

that act had not been committed.
139

  

119. Tribunals have also found that the customary international law standard articulated 

in Chorzów applies not only to expropriations, but also to other breaches of investment 

treaties (unless otherwise provided under the applicable treaty). For example, in BG Group v. 

Argentina, the tribunal applied Chorzów where the breach at issue was of the fair and 
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equitable treatment provision.
140

 Numerous other tribunals have applied the full reparation 

standard where the state engaged in unlawful conduct other than expropriation.
141

 

120. Therefore in cases of an unlawful expropriation and breaches of other BIT provisions, the 

valuation must add the damages for what the investor expects at the time of the 

expropriation, in terms of future profits and expansion. The evaluation of damages takes 

place in a but-for scenario.
142

 Thus establishing that the Claimants‘ are indeed entitled to 

future profits in the present case. 

ii. The Claims and projections are not speculative and satisfy the 

evidentiary standard required for such claims to be awarded 

121. Now in order to be allowable, prospective profits must not be too speculative, contingent, 

uncertain, and the like. There must be proof that they were reasonably anticipated; and that 

the profits anticipated were probable and not merely possible. The principle as to the 

recovery of damages for speculative losses is that the lost profits must be ascertained with a 

"reasonable degree of certainty".
143

 Arbitrators have held that showing "a sufficient 

probability'' of making a profit was enough to show entitlement to such future 

compensation.
144

  

122. On analysing the facts it is observed that within months of their launch the Claimants‘ 

platforms became a tremendous success in Tyrea, gaining millions of new users with the 

platforms being recognised in Tyrea as almost synonymous with the Internet itself.
145

 Also 

the number of Tyrean users engaging with the Claimants‘ platforms has been exponentially 

increasing.
146

 

123. Furthermore, all three social media platforms started searching for ways to boost usage in 

Tyrea, by developing features tailor-made to the Tyrean public. These features were expected 

to be launched during 2018.
147

 However due to the Respondent's actions, of blocking the 

platforms, all these efforts and spent capital have gone to waste. 
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124. Hence, it is seen that ever since their entry into the Tyrean market, the Claimants‘ 

platforms have been wildly popular amongst local users, efforts to launch tailor made 

features were aimed at further increasing user interactivity and engagement in the future and 

the platforms have ever since their launch in the Tyrean market operated with large profits 

(2016 and 2017),
148

 with an exponential year on year increase in profits (with the platforms 

registering  profits that are doubling and even tripling from year to year).
149

 

125. It is on the basis of these factors that the projections for the lost profits in the year 2018 

and future expansion profits have been claimed by the Claimants, and as has been 

demonstrated above, these are clearly not speculative and instead based on sound information 

and facts. The claim of compensation for Market Expansion to foreign markets is also not 

speculative as it is based on prior experience and a successful track record of the Claimants.  

We see that, with regard to previous financial performance when entering a new market, the 

Claimants have adequate prior experience in carrying out successful and profitable foreign 

market expansions.
150

 This demonstrates the further probability and continued success that 

the platforms would have had (had the Respondent State not blocked the websites) in 

expanding to the neighbouring countries of Alcadia and Larnacia, whose markets and 

potential user bases are similar to those of Tyrea.   

B. The DCF Method is indeed the most appropriate method for the 

quantification of damages in the present case 

i.  The DCF Method is the most appropriate valuation technique in the 

present case 

126. Tribunals have cited the World Bank Guidelines on the Treatment of Foreign Direct 

Investment (―Guidelines‖) as a touchstone for their analysis while conducting valuations. The 

Guidelines generally state that: 

―[w]ithout implying the exclusive validity of a single standard of fairness by which 

compensation is to be determined … such determination will be deemed reasonable if 

conducted as follows: 
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(i) for a going concern with a proven record of profitability, on the basis of the 

discounted cash flow value. 

The Guidelines define ―going concern‖ as follows:  

[A] ―going concern‖ means an enterprise consisting of income-producing assets which 

has been in operation for a sufficient period of time to generate the data required for the 

calculation of future income and which could have been expected with reasonable 

certainty, if the taking had not occurred, to continue producing legitimate income over 

the course of its economic life in the general circumstances following the taking by the 

State‖.
151

 

127. In Quiborax SA and Non Metallic Minerals SA v. Bolivia,
152

 the tribunal held that the 

claimants‘ mining investment had been unlawfully expropriated. The tribunal applied the 

DCF method to calculate damages, observing that it is widely accepted as the appropriate 

method to assess the fair market value of going concerns with a proven record of 

profitability.
153

 The claimant‘s Bolivian subsidiary had operated the mining concessions for 

at least two full years and was operating at the time of the expropriation. In the tribunal‘s 

view, its mining activity had a sufficient record of operations and prospective profitability to 

justify applying the DCF method to value the concessions. 

128. The present case is analogous to the above mentioned Quiborax case. The Claimants‘ 

platforms have all been successfully operational for a period of two years during which they 

have been profitable throughout.
154

 

129. Thus, since the platforms are all going concerns, with a sufficient financial track record, 

the DCF method is indeed the most suitable method for assessing the value of the companies 

for the purposes of awarding damages.  

ii. The Claimants’ Expert has applied an appropriate Discount Rate and Country 

Risk Premium 

130. The Respondents expert contends that the DCF method should not be applied in the 

present case as the discount rate is very low and does not take into account the country risk 

premium that would fairly represent the political risk in Tyrea. In response to this the 

Claimants submit as follows. 
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131. Firstly, an asset‘s risk does not necessarily equate to the country‘s risk. For example, an 

asset that does not rely on local capital or labour inputs is less exposed to that country‘s 

conditions than one that uses those inputs. 

132. The purpose of investment treaties is to reduce the risk of investing abroad, when it 

comes to risks associated with wrongful state conduct, discounting the value of the 

investment in light of the prospect of such conduct seems in tension with the raison d’être of 

the investment treaty itself. Thus, tribunals have excluded the effect of unlawful state 

conduct from the calculation of the discount rate with the goal to avoid a potential windfall to 

the state.
155

 

133. Secondly, the tribunal in the Gold Reserve case agreed with the claimant‘s expert that it 

was not appropriate to increase the country risk premium to reflect the market‘s perception 

that a State might have a propensity to expropriate investments in breach of a BIT. 

Accordingly, the tribunal decided that the country risk premium adopted by Venezuela‘s 

expert was too high; noting that the ranges of country risk premiums all included some 

element reflective of the State policy to nationalize investments.
156

  

134. Judge Brower in his dissenting opinion in the Saint Gobain v Venezuela award stated: 

―To reduce the recovery to the injured claimant by applying a fair market value 

that incorporates the very risk of which the claimant purportedly is being relieved 

by the tribunal was to deny the claimant the full compensation to which it was 

entitled. It is like undertaking to restore to the owner of a severely damaged 

automobile a perfectly repaired and restored vehicle but then leaving parts of it 

missing because it just might be damaged again in the future‘. The obvious logic 

of this was recognized by the tribunal in Gold Reserve, Inc. v. Venezuela.‖
157

 

135. Additionally, the Flughafen et al. v. Venezuela
158

 tribunal discounted the country risk 

(including that of expropriation) existing at the time of investment but not the subsequent risk 

increase derived from the host state‘s wrongful acts.
159

 The award stated that a host state 

cannot benefit from a wrongful act attributable to it that reduces compensation.
160

 But the 

award limited the excluded risk to that created after the investment was materialized.
161

 

Herein, it is submitted that the 5% discount rate adequately reflects the Country Risk of 
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operating in Tyrea, as the relevant time period for the assessment of such political risk is, at 

that point in time when the investments were made (2015)
162

 and not any subsequent period 

of time after the investments have been made. Thus Political Risk as it existed in 2015 is 

what becomes relevant for the purpose of calculation of a valid Country Risk Premium and 

not any subsequent increase in such risk which has since materialised. Thus, the Discount 

Rate as used by the Claimants‘ Expert is indeed appropriate. 

136. Thirdly, there is a conceptual question of whether the value of an asset should or should 

not be affected by the country in which it generates value. This is because one of the central 

tenets of finance is that the value of an asset is only affected by risks that are not 

diversifiable. In other words, if a particular asset‘s risk can be eliminated by sufficiently 

diversified investment across multiple assets that risk is largely reduced, or even eliminated, 

and therefore is irrelevant to the asset‘s value. Based on this concept, sufficient 

diversification across multiple countries could eliminate the impact of a specific asset‘s 

country on its risk, and therefore country risk would be irrelevant to valuing that asset. In the 

present case, all three of the Claimants‘ platforms are Global Social Networks that have 

operations across multiple countries thus entailing sufficient diversification.  

iii. Lastly, the evaluation method suggested by the Respondent’s Expert is not 

appropriate in the present case  

137. The respondent‘s expert has suggested the proven expenditure method for valuation in the 

present case.
163

 This method is a variation of the asset-based approach; here, the valuer 

simply aggregates all expenditure/ sunk-costs incurred in developing a given project or 

business and the total amount is used as a proxy for the value of said project, as is being 

suggested by the respondents expert.   

138. This asset-based approach will often be most suitable for companies whose value is largely 

determined by its tangible assets such as mining companies. Where a company‘s fortunes are 

strongly dependent on less tangible factors such as customer relationships, entrepreneurial 

decision-making, a skilled work force etc., the asset-based approach may be less useful to 

determining a business‘s value and/ or profitability. It should therefore be noted that actual 

investment spend may not equate to the actual market value of the project/ business. In such 

                                                           
162

 Record, Statement of Uncontested Facts, ¶10.  
163

 Record, Respondents Exhibit 4, 34. 



37 
 

circumstances, given the passage of time, the current value of an asset (such as an 

investment) may be very different from the costs that were incurred to acquire or create it. 

139. In the present case, the enterprises being valued are all Social Media Networks, which 

operate through the mechanism of their respective websites and the profitability of these 

networks is based upon value drivers such as number of monthly active users and AD- Based 

profit. These are the fundamental basis of value of these companies, which are not intimately 

related to the initial expenditure incurred on the purchase and establishment of the underlying 

physical assets needed to operate the respective websites. This is the fundamental difference 

between traditional companies (Wherein value of the enterprise as a whole may be reflected 

in the cost of purchasing the underlying physical assets of the company, such as a mining 

company) and dot-com companies where the value drivers are much more intangible and the 

expenditure incurred does not in any form capture the true enterprise value of these 

companies. Thus making the proven expenditure method an ineffective tool to determine the 

value of the Claimants‘ Investments. 
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PRAYER 

 

For the foregoing reasons, Claimants respectfully request this Tribunal to render an 

award in favour of Claimants, as follows: 

(1)  To declare that tribunal should not grant provisional measures sought by the Respondents. 

(2) To declare that the tribunal has jurisdiction over the issue, notwithstanding that the 

respondent has denounced the ICSID convention. 

(3) To declare that the tribunal has the jurisdiction to hear the present issue on a multi-party 

basis. 

(4) To declare that the blocking of the claimants‘ platforms is in violation of Articles 3(1) and 6 

of the Tyrea-Novanda BIT and Articles 3(1) and 6 of the Tyrea-Kitoa BIT. 

(5) To declare that the compensation requested by the claimants is not speculative and the DCF 

method is the most appropriate method for the quantification of damages in this case 

And pass any other order that it may deem fit. 

And for this act of Kindness, the Claimant shall be forever grateful. 

 

 

Sd/- 

Counsel for Claimant 


