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STATEMENT OF FACTS 
 
PARTIES TO THE DISPUTE 

1. FriendsLook is an international social media platform, incorporated in accordance with the 

laws of the State of Novanda. It is considered, among the cyber population, the largest and 

most famous social network with more than 100 million active accounts in 100 different 

countries. It decided, in January 2015, to expand its network to Tyrea, establishing local 

offices and servers. 

2. Whistler is also an international social media platform that over the past 8 years gained 

more notoriety among users. It is incorporated in accordance with the laws of the State of 

Kitoa. Whistler started its operations in Tyrea in June 2015, in order to expand its market. 

The company hired the country's population to incorporate the local branch. 

3. SpeakUp is an international social networking company founded in 2004, constituted in 

accordance with the laws of Kitoa. With more than 400 million blogs worldwide, the 

company decided to expand its market to Tyrea in June 2015. To reach its goal, it hired 

several Tyrean professionals to comprise its local staff. 

4. Republic of Tyrea is a country in a political and economic transition, which emerged from 

a civil war in September 2012. The conflict was caused by the tension between the two 

major ethnicities inhabiting Tyrea, the Minyar and the Tatyar. After the war came to an 

end, elections took place in January 2013 to transition the country from a military 

dictatorship to a democracy.  

5. In attempts to prevent an aggressive transition of government and the establishment of a 

modern market economy, the State has arranged meetings between government officials 

and foreign companies. 

6. Respondent, Republic of Tyrea, ratified the Agreement on the Promotion and Reciprocal 

Protection of Investments between the Republic of Tyrea and the Federation of Novanda 

(“Tyrea - Novanda BIT”) on 15 December 2000, and the Agreement on the Promotion 

and Reciprocal Protection of Investments between the Republic of Tyrea and the Union of 

Kitoa (“Tyrea - Kitoa BIT”) on 20 January 2001, both having essentially the same 

wording and content. 
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CLAIMANT’S SUCCESSFUL PARTNERSHIP WITH TYREA 

7. The social network provided by Claimants have greatly aided the communication between 

the population of Tyrea and have actively contributed to the economy of the country. 

FriendsLook optimized the role of platforms for local users, Whistler hired mostly Tyrean 

nationals to compose their local branch and SpeakUp hosts more than 400 million different 

blogs worldwide. 

8. After the period of political and economic turbulence, Tyrea’s government promised to 

open the door to internet possibilities and insurance of its freedom and use, as demonstrated 

by their effort in the making of the Tyrea-Novanda BIT and Tyrea-Kitoa BIT. 

9. Respondent has become a strategic market point for major international social networks 

considering that it has a population of 120 million and passed a new Media Law dated 10 

September 2013 that freed Internet use and softened State control over the media and the 

press. 

10. The advances that the new government of Tyrea reached allowed its population wide access 

to the Internet. A survey conducted by the TCA in 2018 confirmed that by 01 January 2018 

almost every inhabitant of Tyrea over the age of 10 had an account in at least one of the 

social networks accessible in Tyrea. 

11. The success of Claimants' activity in Tyrea has benefited not only the companies, but also 

the country itself. Witnessing these benefits, the neighboring countries, Alcadia and 

Larnacia, have expressed interest in welcoming such investment into their territories. Thus, 

Claimants have made extensive efforts to expand their activities to these countries since 

2016. 

 

THE BREAKDOWN IN PARTNERSHIP 

12. In December 2017, Respondent made several public statements that hate speech and the 

coordination of violent activities occurred on the basis of Claimants’ social networks and 

alleged its inability to control the ethnic tension within its own territory.  

13. Because of Respondent's inability to cope with the situation, it enacted Law No. 0808-L 

dated 12 January 2018 that forced the social networks operating in the country to create 

and implement, within a 60-day term, an algorithm able to filter potentially harmful 

content, in order to assure public safety and obtain information and personal data from its 

users. 

14. To comply with the procedures imposed, Claimants promptly started the creation of the 

algorithm. 
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15. Subsequently, 30 days after the enactment of the first Law, Respondent passed, without 

prior notice, Decree dated 11 February 2018, decreasing the original term from 60 days to 

45 days. In spite of the negative impact of the term reduction, Claimants continued with 

their efforts to fulfill the requirements imposed by Respondent’s decree. 

16. By the end of the term, Claimants had been able to create part of the algorithm, however 

Respondent blocked the social networks through an order to the national internet service 

providers, following the Tyrean Communications Authority’s Ordinances of 28 February, 

01 March and 02 March 2018. 

 

COMMENCEMENT OF PROCEEDINGS BEFORE THIS TRIBUNAL 

 

17. As a result of Respondent’s actions, Claimants’ investments in Tyrea were utterly 

frustrated, since they were unable to continue with their business. Furthermore, 

governmental actions to acquire information from social networking users go against the 

principles and intentions of creating the Media Law.  

18. On 29 June 2018, Claimants filed their Request for Arbitration before the International 

Centre for Settlement of Investment Disputes. 
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SUMMARY OF ARGUMENTS 
 
1. RESPONDENT IS NOT ENTITLED TO THE INTERIM RELIEF MEASURES 

REQUESTED 

 
19. Claimants submit that Respondent is not entitled to the interim measures requested, as it 

has not fulfilled the formal requirements of specifying both the measures to be 

recommended and their relation to the rights preserved. Secondly, Respondent has not met 

the substantive requirements for the interim measures sought. It has failed to demonstrate 

that the measures were real and existing at the time of the request, and that they are urgent 

and necessary to prevent irreparable harm to Respondent, which could not later be repaired 

through a damages award. This is also paramount to be rejected under the principle of 

proportionality. 
 
2. THE TRIBUNAL HAS JURISDICTION OVER THE DISPUTE 

 
20. Claimants submit that the tribunal has jurisdiction over the dispute as consent was duly 

formed prior to the effectiveness of Respondent’s denunciation of ICSID. Furthermore, 

under the standards of ordinary meaning interpretation (VCLT Art. 31(1)) and effet utile, 

stemming from ICSID jurisprudence, the tribunal shall give effect to the disposition in 

ICSID Art. 71, which has established that denunciation shall take effect 6 months after the 

receipt of the notification by the ICSID Secretariat. The provision in ICSID Art. 72 binds 

Respondent to arbitrate disputes for which consent was duly formed. Since Respondent’s 

standing offer to arbitrate was still valid within the six-month period, Claimants’ 

acceptance constitutes formation of due consent. The Tribunal shall apply ICSID precedent 

which has preserved the six-month transition period.  

 
3. CLAIMANTS ARE ENTITLED TO PURSUE THE DISPUTE JOINTLY 

 
21. Claimants submit that they are entitled to pursue the dispute jointly as there is no 

requirement for specific consent to multiparty arbitration. Respondent has failed to 

demonstrate that by joining proceedings it would have any procedural rights hindered and 

that this right would supersede procedural efficiency. Furthermore, the possibility of 

conflicting awards in separate proceedings, involving similar parties and challenging the 
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same governmental measures, shall be avoided. The joined dispute should therefore be 

accepted by the tribunal. 

 

4. RESPONDENT INDIRECTLY EXPROPRIATED CLAIMANTS INVESTMENTS 

 
22. Claimants submit that Respondent indirectly expropriated its investments by significantly 

impacting the value of the investments and its usefulness and hindering Claimants’ ability 

to enjoy them. Furthermore, the Tribunal shall deem that the expropriation was unlawful 

since the measures were not adopted according to the public interest, nor under due process 

and in a non-discriminatory manner. Furthermore, the measures were contrary to 

Respondent’s undertakings and they were not met with due compensation. Therefore, 

Respondent unlawfully expropriated Claimants’ investment. 

 

5. RESPONDENT VIOLATED ART. 3.1 OF THE BITs 

 
23. Claimants submit that Respondent violated Art. 3.1 of the BITs, which have set the standard 

of Fair and Equitable Treatment (FET). Firstly, as the measures impaired Claimants’ use 

and enjoyment of its investments and also disregarded Claimants’ legitimate expectations. 

Secondly, the measures were discriminatory and unreasonable. 

 

6. THE CALCULATION OF DAMAGES PRESENTED IS ACCURATE 
 
24. Claimants submit that the use of the Discounted Cash Flow (DCF) is an accurate method to 

calculate damages in the present case. Firstly, the DCF method has been widely recognized 

as the most appropriate way of reaching Fair Market Value (FMV) and then subtracting 

the Weighted Average Cost of Capital (WACC). The BIT standard requires that 

compensation be measured according to the genuine value of the investment, which is the 

market value of the investment at which a buyer would be willing to purchase. The 

applicable standard goes beyond the mere cost-based compensation and therefore, 

Respondent’s contentions would lead to an insufficient damages award.  
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ARGUMENTS ADVANCED 
 

INTERIM RELIEF 

1. RESPONDENT IS NOT ENTITLED TO THE INTERIM MEASURES REQUESTED 

 
25. Respondent has submitted a Request for Provisional Measures, on 21 December 2018, 

nearly four months after submitting its Response to the Request for Arbitration. It lacks the 

formal and substantive requirements for being granted. 

26. Claimants do not challenge the tribunal’s jurisdiction and thus authority to recommend 

measures. The Tribunal shall deem it has jurisdiction over all aspects of this dispute 

pursuant to the Kompetenz-Kompetenz principle1.  

27. Nevertheless, the issue of grounds for granting these measures remains to be addressed. 

The following sections will demonstrate that Respondent is not entitled to them as: [1.1] 

the formal requirements for granting interim measures are not present, since [1.2] the 

substantive requirements for granting interim measures are not met.  

 

1.1 The formal requirements for granting interim measures are not present 

 
28. The first issue to be addressed are the formal requirements for granting interim relief under 

the applicable law. The provisions of ICSID provides that parties may request 

recommendations of provisional measures from the Tribunal2. It also provides that this 

request shall specify the rights to be preserved, the measures requested and the 

circumstances that require such measures3. The request at best, vaguely presents 

circumstances of media scrutiny Respondent has been experiencing4, and unfounded 

allegations of lobbying pressure to have the ban on the Claimants’ platforms lifted5.  

29. These do not represent specific measures, since they only describe speculative issues and 

do not provide legal basis for the preservation of these rights, nor specific ways of 

preserving them. In addition to there being rights to be preserved, the measures requested 

 
1 Art. 41(1), ICSID Convention, 2006. 
2 Art. 47, ICSID Convention, 2006. 
3 Rule 39 (1), ICSID Arbitration Rules, 2006. 
4 Request for Provisional Measures, ¶2, p.36. 
5 Request for Provisional Measures, ¶6, p.37. 
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shall demonstrate direct relation to the rights preserved6. Respondent has failed to do that 

since the right to non-aggravation of the dispute is a procedural right. Respondent´s 

allegations are focused on the substantive right of preservation of its public image and thus 

disconnected. Since they should have formally described a pertinent connection in the 

application, the tribunal shall dismiss the request. 

 

1.2 The substantive requirements for granting interim measures are not present 

 
30. Even if this tribunal understands that the formal requirements are met, the substantive 

requirements shall now be addressed. In terms of applicable law, neither ICSID nor the 

Arbitration Rules have pre-set substantive requirements for granting interim relief, thus the 

requirements set by ICSID jurisprudence shall be followed by the Tribunal.  

31. This section will apply said precedent to demonstrate that, firstly, the measures are not 

urgent or needed to prevent irreparable harm to Respondent; secondly, even if this Tribunal 

considers that the requirements are met, it would be unable to order measures without 

damaging third parties. 

 

1.2.1 The measures are not urgent and necessary to prevent irreparable damage to Respondent 

 
32.  Respondent has listed three main justifications of its request for interim measures: firstly, 

that Claimants have allegedly released documents from the records; secondly, the alleged 

loss in investments are due to a public relations campaign7; and lastly, that Claimants 

lobbying practice allegedly harmed Respondent’s World Expo bid8. These will be 

addressed in this order, and according to the standard set by precedent. 

33. In terms of applicable law, since the specific requirements have not been listed in the 

relevant ICSID Art. 47 and Arbitration Rule 39(1), the tribunal shall resort to case law. In 

addition to there being rights to be preserved measures requested shall be directly related 

to the rights preserved9.  

 
6 Plama, ¶40, p.13 ; Tokios Tokelés, Order No. 3, ¶8, p.5. 
7 Request for Interim Measures, ¶10. 
8 Request for Interim Measures, ¶8. 
9 Plama, ¶40, p.13 ; Tokios Tokelés, Order No. 3, ¶8, p.5. 
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34. Non-aggravation of the dispute and preservation of the arbitration’s status quo have been 

consistently recognized by tribunals as rights to be preserved 10. The possible harm to the 

rights of both parties must be balanced. However, the protection of rights has been 

knowingly restricted to the preservation of those which are effectively under dispute in the 

merits11.  

35. The certain and imminent harm to those rights must also be demonstrated12. Tribunals have 

referred to urgency and necessity to prevent imminent danger to rights as requirements, 

with a high threshold to be met13. Mr. Schreuer suggested that the standard to be adopted 

by tribunals in the absence of an express provision should be “where a question cannot wait 

for the outcome of the award on the merits”, which is akin to the practice of the 

International Court of Justice14.  

36. The tribunal in Cemex, while quoting the landmark decision of Perenco, acknowledged the 

general rule that harm which can later be reasonably compensated by an award of damages 

shall not be deemed irreparable, which reflects consolidated ICSID and UNCITRAL 

jurisprudence15.  

38.  The first issue to be addressed is that Respondent has referred to the publication of case 

materials, including the Request for Arbitration and the witness statement of Ms. Parlante, 

as being detrimental to its rights.16 Claimants would like to bring the attention of this 

Tribunal to two facts regarding this issue.  

39. In terms of applicable case law, the tribunal in United Utilities,17 citing landmark decisions 

in Biwater18 and Abaclat, along with Cristoph Schreuer, acknowledged that there is no 

general duty of confidentiality or right to disclosure in ICSID arbitration.  

40. In Esso, the court acknowledged the existence of a public interest exception to 

confidentiality in arbitration. This exception would be accompanied by a reversal of the 

 
10 Caratube, ¶127, p.79; Cemex, ¶62-64, p. 16.Chevron Corp.¶82, p.32; Churchill Mining, ¶92, p.18; 
EuroGas, ¶89, p.17; Fouad Alghanim, ¶69, p.15; Gavrilovic, ¶218, p. 76; Lao Holding, ¶11, p.6; Perenco, 
¶66, p.34; Pulp Mills, ¶49, p.16.; Plama, ; ¶40, p.13; von Pezold, ¶37,p.13; SGS, p. 293, Valle Verde, ¶86, 
pp.13-14.  
11 Plama, ¶¶40-41, pp. 13-14. 
12 Tethyan, ¶138, p. 23. 
13 Tethyan, ¶138, p. 23; Railroad, ¶34 , p. 17; Gabriel Resoures, ¶37, p.7; Hydro, ¶3.25, p.21. 
14 Railroad, ¶34, p. 17; Passage Through the Great Belt, ¶23, p.17; Certain Criminal Proceedings, ¶22, 
p.107; Pulp Mills, ¶32, p.11; Quiborax, ¶150, p.44.   
15 Burlington, ¶¶81-82,pp.25-26; Cemex, ¶58, p.15; Paushok, ¶¶68-69, p.12;Perenco, Decision on 
Provisional Measures, ¶36, p.15; Quiborax, ¶156, p.4.   
16 Request for Interim Measures, ¶4-5, pp.36-37. 
17 United Utilities, ¶81-85, pp. 26-27. 
18 Ibid. 
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burden of proof, requiring the State to submit evidence that the public interest demands 

non-disclosure19.  

41. In the present case, the disclosure of documents is justified under an establishment of public 

interest and the public’s right to be aware of the outcomes and developments of arbitration 

procedures involving a State20. Respondent has failed to demonstrate that the public 

interest, which includes the interests of users of Claimants’ platforms and the international 

community, are best served by keeping the documents confidential. 

42. Considering that the protestors in a violent clash on 15 March 2018 have manifested their 

opinion that the government has targeted their freedom of speech and expression21, the 

public interest on the developments and outcome of this arbitration is clearly demonstrated, 

and this shall prevail over confidentiality.  

43. Furthermore, the consolidated practice shall be accounted for. The common practice in 

ICSID and other international tribunals is to issue confidentiality orders upon agreement 

of the parties22, to determine and specify which documents are to remain confidential. In 

the present case, no confidentiality order has been issued, and consequently, none was 

broken. 

44. Moreover, soft law instruments shall be accounted for. The main guideline UNCITRAL 

provided to tribunals in exercising their discretion is to take into account “the public 

interest in transparency” in treaty-based investor arbitration 23. In the present case the 

tribunal shall do so.  

45. The next issue to be addressed is Respondent’s allegation that Claimants signed a contract 

with public relations agency with the objective of issuing negative information to the 

press24.  

46. Regarding the alleged objective in Amco, the tribunal noted that the press articles 

Respondent submitted to the tribunal were insufficient to allow the tribunal to conclude 

that Claimants were planning a large press campaign to harm Respondent, and it was not 

considered a manifest act of bad faith25. In addition, like lobbying, media coverage of 

 
19 Cited in DELANEY, MARGRAW, Barstow, 2008, p. 757. 
20 REDFERN, HUNTER, 2004, 4, p.32. 
21 Procedural Order N.2 ¶5, p. 62. 
22 BORN, 2014, p. 2807. 
23 Art. 1, UNCITRAL Rules on Transparency. 
24 Request for Provisional Measures, ¶2, p.36. 
25 Amco, ¶3, p.2. 
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arbitration has become an increasingly existent practice.26 This conclusion shall be also 

reached in the present case.  

47. Respondents have also stated that the alleged campaign may hinder its right to freely and 

fully pleading its case by affecting the impartiality of this Tribunal27. It is important to note 

that it would be impossible to prevent arbitrators to be exposed to widely available media 

content and Respondent has failed to present legal provisions or case to support these 

allegations. This suggestion is a nearly insulting statement of lack of confidence in the 

Tribunal’s ability to remain unbiased and to critically assess the positions of the parties.   

48. Furthermore, Respondent has equally pointed out that Claimants have engaged lobbyists 

to pressure the Tyrean authorities to revoke the measure and have been targeting the online 

accounts of decision-makers on Respondent’s side to influence them to change their minds 

and reverse the measures taken thus far28.  

49. If confirmed, it means nothing, but that Claimants have taken the necessary measures under 

the present circumstances. Lobbying is an established political practice29 and Respondent 

has failed to show that it has been conducted irregularly or illegally. 

50. Furthermore, Respondent’s statement that the lobbying campaign is hindering its right to 

host the World Expo was unproven at the time of the request. In terms of case law, the 

standard of a real and existing right at the time of the request30 shall apply.  

51. The substantive requirement of urgency and necessity to prevent irreparable harm are not 

met. Firstly, Respondent has failed to show that any of its alleged harmed rights were real 

and existing at the time of the request, and secondly, it has failed to show any irreversible 

damage to be incurred if the Tribunal were to await a decision on the merits. 

52. The last issue to be addressed pertains to the concrete the measures the tribunal could 

conceivably recommend. Pugachev applied a similar standard as the tribunals of the 

landmark cases Paushok and Quiborax31. The definition was that the harm to Respondent, 

if the measures are denied, must outweigh the harm to Claimants if these measures are 

granted. This principle has also been referred to as a requirement for proportionality32. 

53. In the present case, not only has the alleged conduct not been linked to Claimants, and thus 

it would be impossible for Claimants to execute them themselves, the measures would 

 
26 KINNEAR, ASSAITU, 2011, p. 41. 
27 Request for provisional measures, ¶9, p. 38. 
28 Ibid. 
29 Transparency International, p.3; KIM, KUNISKY, 2019, p.5. 
30 Pey Casado, p. 635; Maffezini, ¶13, p.13. 
31 Pugachev ¶296, p.63.  
32 City Oriente, ¶72, p.15; Hydro, ¶3.25, p.2.  
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require interference in ongoing contracts with advertisers and the rights of third parties, 

namely the media companies who have published material. Claimants need to have grounds 

to alter the algorithm to limit the reach of the ads and to prevent the advertisements from 

being purchased under the Terms & Conditions. This is also true for any changes referring 

to a legal contract with a public relations firm. Respondent has failed to demonstrate those.  

54. In conclusion, Respondent is not entitled to the interim relief requested since it has failed 

to meet the substantial standards of; firstly, an urgent and necessary measure; secondly, to 

prevent irreparable harm to rights which are real and existing at the time of the request and; 

lastly, that outweighs the harm to Claimants.  

JURISDICTION 

2. THE TRIBUNAL HAS JURISDICTION OVER THE DISPUTE  

 
54.  Respondent is challenging the Tribunal’s jurisdiction on the grounds that its consent to 

submit the dispute to the Centre had been withdrawn before Claimants issued their consent, 

as it had already denounced the ICSID convention. This section will demonstrate that [2.1] 

Respondent’s denunciation of ICSID was still not effective when consent was formed. 

 

2.1. Respondent’s Denunciation of ICSID was not effective when consent was formed. 

 
55. In order to determine whether consent to arbitration has been validly formed, the applicable 

international law shall be addressed. Kitoa and Novanda signed the ICSID Convention in 

January and October 199533, followed by The Republic of Tyrea on 15 December 200034. 

Respondent subsequently ratified Tyrea-Novanda and the Tyrea-Kitoa BIT on 15 

December 2000 and 21 January 200135, respectively.  

56. Claimants submitted their consent to the jurisdiction of the Tribunal and consented to 

Respondent’s standing offer to arbitrate, when they submitted the Request for Arbitration 

on 29 June 201836. Pursuant to ICSID Institution Rule 2(3), consent is formed on the date 

in which the second party (Claimants) consented in writing. The Request for Arbitration 

constitutes fulfillment of the required consent. It follows that once written consent from 

 
33 Statement of Uncontested Facts, ¶2, p.48. 
34 Statement of Uncontested Facts, ¶2, p.48. 
35 Statement of Uncontested Facts, ¶2, p.48. 
36 Statement of Uncontested Facts, ¶24, p.54. 
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both parties is formed, Claimants are entitled to initiate arbitration through a Request to 

the Centre under the ICSID Convention.  

57. Respondent, in its Answer to the Notice of Arbitration, alleged that the Arbitral Tribunal 

does not have jurisdiction over the claim, pursuant to ICSID Arts 71 and 72, and its Exhibit 

1, the Notice of ICSID Denunciation.  

58. Respondent notified the President of the World Bank, through a letter signed by its Minister 

of Foreign Affairs, Mr. Amedda, of its denunciation of ICSID, pursuant to Art. 71 thereof, 

on 5 January 2018.37 In its letter, Tyrea put forth as its main reason for denouncing the 

Convention38 an alleged imbalance between the interests of States and investors under the 

Centre39.  

59. This section will demonstrate that firstly, there are legal grounds for allowing a claim to be 

registered after denunciation and before the term of six months provided by ICSID Art. 71 

has elapsed; and, secondly, there are factual grounds for allowing a claim to be filed within 

the six month period pursuant to ICSID Art. 71. 

 

2.1.1 There are legal grounds for allowing a claim to be registered after denunciation and 

before the term of six months provided by Art. 71 has elapsed. 

  

60. The first step to analyze the consequences of the applicable legislation (ICSID Arts 71 and 

72) is to determine the applicable standard of interpretation. This is provided by the VCLT, 

of which Novanda and Kitoa are signatories and Tyrea recognizes as reflective of 

international law practices40. VCLT provides for interpretation according the ordinary 

meaning of the wording used41. Furthermore, the application of effet utile, meaning the 

principle of giving effect and function to legal provisions has been consolidated in ICSID 

jurisprudence.42 

61. Pursuant to the applicable standard of interpretation, ICSID Art. 71 provides that 

contracting states may denounce the convention by notice to the depository. It also provides 

that the denunciation shall take effect six months after receipt of the Notice.43  

 
37 Respondent’s Exhibit 1, ¶1, p.27. 
38 Ibid.  
39 Ibid.  
40 Procedural Order N.2, ¶6, p.62. 
41 Art. 31(1), VCLT. 
42 Alemanni, ¶270, p. 123. 
43 Art. 71, ICSID, 2006 . 
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62. Consequently, Respondent’s denunciation of the convention took effect six months after 

the notice was received by the Centre, on 06 July 2018. Consent was formed as the 

denunciation was not yet effective when the request was filed. Thus, pursuant to ICSID 

Art. 72 Tyrea is bound to arbitrate disputes for which consent was formed prior to the 

effectiveness of denunciation.  

63. Respondent stated, in the Notification of ICSID Convention Denunciation, that Tyrea’s 

decision to denounce the convention would have immediate effect44. ICSID Art. 25(1),45 

and VCLT Art. 40(1)(2)46 apply.  They provide that, once consent has been given, or a term 

in a multilateral treaty has been ratified, it cannot be unilaterally withdrawn. By alleging a 

different timeframe for effectiveness Respondent is attempting to unilaterally alter a term 

and constituting an attempt to void the applicable law.  

64. Moreover, the issue of whether the obligation to arbitrate stems from the BIT or ICSID 

shall be addressed. The preamble states clearly that by ratifying ICSID the state is under 

no legal obligation to arbitrate.47 Instead, it is important to note that the BITs are the sources 

of rights and obligations between the parties,48 and continue to be enforceable after 

denunciation.49 

65.  In the present case, both BITs remain enforceable50. Therefore, the obligation is still valid 

since consent was formed prior to the denunciation taking effect. Even if this Tribunal 

applies the consolidated understanding that the BIT provision alone is insufficient, and that 

membership of ICSID is also required51, Tyrea’s denunciation was still ineffective when 

consent was formed, and thus, the requirement to arbitrate is valid.  

66. Furthermore, Respondent has submitted an application to rule on an alleged manifest lack 

of jurisdiction as a preliminary matter, pursuant to ICSID Arbitration Rule 41(5)52. ICSID 

precedents have dealt with the issue and the conclusions reached shall guide the Tribunal.  

67. The consolidated understanding of the Centre, which has been acknowledged by this 

Tribunal, when it decided on Respondent’s application53 is that there is no manifest lack of 

 
44 Respondent’s Exhibit 1, ¶4, p. 27. 
45 ICSID Convention, Art. 25(1), 2000. 
46 VCLT, Art. 40, (1) and (2), 1980. 
47 rRER, 2008, p. 850. 
48 SCHREUER, 2010, p. 365. 
49 Ibid, p.365. 
50 Statement of Uncontested Facts, ¶11, p.62. 
51 Fabrica de Vidrios, ¶261, p. 57. 
52 Decision on Respondent’s Application Under ICSID Arbitration Rule 41(5), ¶53, p.46. 
53 Ibid.  
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jurisdiction which would lead to a denial of registration under ICSID Institution Rule 

6(1)(b)54. Additionally, the present case was also duly registered by the ICSID Secretary 

General, pursuant to the Convention and ICSID Rules 6 and 755. 

68. Similarly, further cases involving claims filed after denunciation were registered by the 

ICSID Secretariat and this has never been deemed a manifest lack of jurisdiction56  

69. The last remaining issue is the appropriate interpretation of ICSID Arts. 71 and 72 and its 

consequences. In Venoklim, the tribunal applied the unilateral offer and acceptance 

standard of consent, understanding that allowing claims within the six-month period gives 

the required meaning to the six-month provision and ensures predictability through the 

creation of a transition period57.Blue Bank followed virtually the same reasoning to the 

same conclusion, apply the standard of effet utile.58 

70. In the case at hand, the obligations under the BITs remain valid, the manifest lack of 

jurisdiction has been dismissed and Claimants filed their Request within the six-month 

period, so consent was formed pursuant to the applicable law and reasoning of previous 

tribunals. Therefore, the Tribunal has jurisdiction over the dispute. 

 

2.1.2 There are factual grounds for allowing a claim to be filed within the six-month period of 

ICSID Art. 71 

 
71. The factual issue in question is whether it is reasonable from the perspective of States and 

investors to allow for claims to be registered within the six-month period. Claimants’ rights 

under the framework of the BITs had not yet been violated. Therefore, initiating a dispute 

before Respondent had denounced ICSID on 05 January59 would amount to bad faith, since 

there were no factual or legal justifications to do so. Claimants had a legitimate expectation 

of their right to initiate arbitration within six months of the actual notice of denunciation 

on 05 January 2018.  

72. Although the possibility of a conflict between the provisions of what would become ICSID 

Arts. 71 and 72 in the 2006 version, was not addressed in the travaux préparatoires during 

 
54 Rule 1(b), ICSID Institution Rules, 2006. 
55 Notice of Registration, ¶1 p. 21.  
56 Valle Verde, Decision on Respondent’s Request to Address the Objections to Jurisdiction as a 
Preliminary Question, 2014; E.T.I, ¶1, p. 1; E.T.I, Bolivia’s Response to the Request for Arbitration, ¶7, p. 
33. 
57 Venoklim, ¶63, p.19; Venoklim, ¶68, p.20; Venoklim, ¶65, p.19. 
58 Blue Bank, ¶119-120, pp. 25-26. 
59  
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the drafting, members of the committee such as Mr. Broches and Mr. Gutierrez, expressed 

concerns that States would be indefinitely bound by the Convention once signed.60 The 

concerns expressed in particular by Mr. Broches regarding ICSID Art. 73 during the 

drafting session were cited in both Fabrica de Vidrios61 and in the dissenting opinion by 

arbitrator Mr. Söderlund in BlueBank62.  

73. Claimants put forth three factual reasons why the established jurisprudence shall 

acknowledge parties are bound by consent formed within six months.  Firstly, it is only 

reasonable and logical to presume that committee members drafting a convention would 

expect that States will sign and ratify it. Secondly, the concerns of Mr. Broches and Mr. 

Gutierrez focused on the perspective of the States and did not address the position of 

investors. Lastly, this does not account for both the effet utile of ICSID Art. 71 and the 

stability owed to investors. 

74.  Moreover, Respondent’s allegation of an imbalance in the system between the interests of 

investors and states within the ICSID dispute settlement system has been extensively 

disproven by statistical data. In fact, analysis of the Investor State Arbitration system 

developments over three decades has shown a higher percentage of overall decisions in 

favor of States (37%) than investors (28%)63.  

75. In, conclusion, the Tribunal has jurisdiction over the dispute. The drafters of the convention 

had the will of States to become signatories in mind and did not address the perspective of 

investors when discussing ICSID Arts. 71 and 72. Secondly, a transition period during 

which denunciation is not effective is necessary to ensure predictability and cater for the 

decision making and legitimate expectations of investors. Lastly, the allegation that the 

ICSID system favors investors shall not prevail as it is factually inaccurate. Therefore, 

there are compelling factual grounds to allow a claim to be filed within the six-month 

period and the Tribunal has jurisdiction over the dispute. 

ADMISSIBILITY 

 
3. CLAIMANTS ARE ENTITLED TO PURSUE THE DISPUTE JOINTLY 

 

 
60 History of ICSID, 2006, ¶61-62, pp.1010. 
61 Fabrica de Vidrios, ¶292, pp. 68-69. 
62 BlueBank, Separate Opinion of Christer Söderlund, ¶43-44, pp.8-9. 
63 IIA Issues Not3, UNCTAD, 2018, p.6. 
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76. Respondent has argued that Claimants cannot pursue the present case on a multiparty basis, 

on two grounds. Firstly, that Respondent has not agreed to it; secondly, that there are no 

sufficient legal and factual grounds for this Tribunal to hear these claims in a single 

arbitration.64   

77. The concepts of jurisdiction and admissibility have different nuances, and in the present 

case Respondent has raised challenges to both on different aspects. ICSID authority has 

solidified the attribution of four elements to both, ratione voluntatis, ratione personae, 

ratione materiae and ratione temporis65. 

78. Considering Section 2 of the present memorial has addressed the issues concerning the 

tribunal’s jurisdiction ratione voluntatis and ratione temporis, and that Respondent has not 

raised any objections to the jurisdiction of the tribunal or the admissibility of the claim 

ratione materiae, this section will address Respondent’s objections to admissibility ratione 

personae.  

79. Claimants submit that, contrary to Respondent’s assertions, the joints claims are admissible 

since [3.1] There is no requirement for specific consent to multiparty proceedings; [3.2] 

There are legal and factual grounds for joining the proceedings. 

 

3.1 There is no requirement for specific consent to multiparty proceedings in ICSID 

arbitration 

 
80. The existence of a requirement for specific consent shall be assessed under the applicable 

legislation. There is no requirement for specific consent to multiparty arbitral proceedings 

in the ICSID Convention or in the Tyrea-Kitoa and Tyrea-Novanda BITs. ICSID Art. 25 

only provides the requirement for written consent66 without any further specific 

requirements applicable to multiparty proceedings.  

81. In Guaracachi, the tribunal followed Ambiente Ufficio and asserted that multiparty 

arbitration is a generally accepted practice in ICSID arbitration and does not requires 

specific consent67. A different interpretation from the present tribunal would create 

uncertainty and unnecessary difficulties for parties in future disputes to join claims when 

there are clear factual and legal grounds. The tribunal in Alemanni has dismissed this overly 

 
64 Response to the Request for Arbitration, ¶6, p.24. 
65 HEISKANEN, 2013, p.7. 
66 ICSID Convention, Art. 25 (1). 
67 Ambiente Ufficio, ¶141, p.42; .Guaracachi, ¶343, p. 134. 
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strict interpretation as detrimental to parties and arbitration, and instead applied ordinary 

meaning under VCLT Art. 31(1) to extend the scope of admissibility of joint claims68. The 

tribunal noted that the issue of multiparty proceedings was never discussed during the 

travaux préparatoires and no provisions were added to ICSID, and concluded that specific 

procedural issues arising from multiparty proceedings are out of its scope69. From this we 

can draw the conclusion that there are no specific consent requirement nor specific 

procedural provisions. 

82. The last issue to be addressed is whether the possibility of multiparty arbitration is an issue 

of admissibility or jurisdiction. The tribunals in Abaclat and Ambiente Ufficio70 reached 

important conclusions. Firstly, the presence of multiple parties is an issue of admissibility 

rather than jurisdiction71; secondly, if the tribunal has jurisdiction over the separate claims, 

and they stem from an investment of the same nature, it has jurisdiction over the single 

joint claim72; lastly, the silence of the host state shall not be classified as a qualified silence 

representing a lack of consent, and shall be interpreted instead as a mere gap in ICSID73.  

83. To put it simply, the tribunal found that the important question is not whether the 

(nonexistent) requirement of specific consent is fulfilled, but whether the parties and their 

claims are compatible.  

84. From a legal standpoint it is evident the claims are compatible since they all involve 

virtually the same applicable law, and the same State measures. The factual issues around 

joining the claims will be addressed to demonstrate that Claimants are entitled to pursue 

the dispute jointly.  

85. In conclusion, Claimants are entitled to pursue the dispute jointly. There is no requirement 

for specific consent, the wording in the singular form is not a legal impediment and the 

present claims are admissible jointly since they are legally and factually compatible.  

 

 3.2. There are legal and factual grounds for joining the proceedings.  

 
86. The first issue to be addressed are the legal requirements for joining the proceedings. 

Firstly, the fact that the claims are based on two BITs is not in itself a legal impediment, 

 
68 Allemmanni ¶ 270. P. 123. 
69 Allemmanni, ¶131, P. 63.  
70 Ambiente Ufficio, ¶129-32, pp. 36-37. 
71 Abaclat, ¶492, p. 193. 
72 Ibid.. 
73 Abaclat, ¶520, p. 207. 
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or require specific consent74; Secondly, identical legal provisions shall lead to identical 

legal consequences. With the exception of the insignificant differences in the preambles, 

the remaining provisions of the BITs are verbatim reproductions of each-other75. Thirdly, 

the tribunal in Noble Energy has established that the requirements for consolidation can be 

applied analogously to the issues of joint claims76 or ex ante consolidation of claims.  

87. In the present case the two BITs are identical with the exception of the preamble which is 

of no significant consequence to admissibility. Furthermore, the Tribunal shall apply the 

accepted standard for consolidation which is the consent of the parties joined and the 

preservation of Respondent’s procedural rights77. The factual grounds are also met since 

the parties and their claims do not present any substantial differences. In conclusion, 

Claimants are entitled to pursue the dispute jointly since the legal and factual grounds for 

consolidation are met. 

 

3.2.1 The legal requirements of compatibility of disputes set by previous tribunals for joining 

proceedings are met 

 
88. The first issue to be addressed is whether the fact that Claimants jointly filed a claim under 

two BITs is a legal impediment. The BIT provisions shall be submitted to the same ordinary 

standard of Interpretation of VCLT Art. 31(1).  

89. Previous tribunals have either expressly acknowledged the admissibility of joint 

proceedings involving more than one BIT or dismissed admissibility on different 

grounds78. Therefore, claiming under two BITs does not in itself prevent joinder.  The legal 

impediment would have to stem from the content of the relevant BITs. The present BITs 

do not present legally significant differences.  

90. The last issue to be addressed is the possibility of lis pendens and res judicata. The tribunals 

in CME79 and Lauder80 reached opposite decisions regarding damages awards, in cases 

involving the same factual circumstances and virtually the same BIT provisions81. 

 
74 Guaracachi, ¶334, p. 132. 
75 Tyrea-Kitoa BIT, ¶3, p. 60. 
76 Noble Energy, ¶207, p.60. 
77 Noble Energy, ¶193, p.56. 
78 Guaracachi, ¶340, p.133; InterAguas ¶67, p. 39; Menzies, ¶165, p. 50.; Oko Pankki, ¶376, p.107; Vivendi, 
¶69, p. 37.  
79 CME, ¶651, p. 161. 
80 Lauder ¶320, p. 75. 
81 Request for Provisional Measures, ¶1, p.36. 
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Advocates of a less strict application of the requirements for consolidation have 

acknowledged that these decisions as prejudicial to international investment arbitration82.  

91. Whilst the principles of lis pendens and res judicata are not automatically applicable 

between the decisions of separate international arbitral tribunals; it is an established 

practice awards to be mindful of cases and decisions that could impact the outcome of 

pending arbitrations83. This ensures predictability, consistency and certainty in the context 

of international arbitration systems.  

92. In the present case, both Claimants and Respondent would be significantly harmed if 

contradictory decisions were to be reached in separate arbitrations. Claimants have 

legitimate expectations to have their cases decided consistently. Firstly, virtually the same 

law applies to all claims; secondly, they are challenging the same governmental measures; 

thirdly, their conduct was virtually same approaching the measures.  

93. In conclusion, the fact that the parties are filing disputes addressing more than one BIT is 

not in itself an impediment, neither is the content of the presently applicable BITs. The 

need to avoid contradictory awards must also be accounted for, since it will be prejudicial 

to Claimants and international investment arbitration. Therefore, Claimants are legally 

entitled to pursue this dispute jointly.  

 

3.2.2 The factual requirements for joining proceedings are met 

 
94. Having established that there is no legal impediment for joining these proceedings, the 

main issue to be addressed by the tribunal are the factual circumstances surrounding 

joinders.  

95. In Noble Energy, the tribunal acknowledged that, firstly, the efficiency of dealing with 

proceedings jointly shall be accounted for, secondly, the only impediment stems from 

impairment of a significant procedural right of a party 84. 

96. The practical issue of the identity and conduct of Claimants shall now be addressed. In 

Guaracachi, the tribunal introduced the requirements when it observed an “obvious link 

between both Claimants and the identity of the facts alleged"85 and noted that Claimants’ 

 
82  GALLAGHER, 2006, p. 329; KOLSE-PATIL, 2010, p.63; SPOORENBERG, VINUALES, p. 99, 
WERNER, 2003, p.767,. 
83  BORN, 2014, p. 3823, CCL, p.135.  
84 Noble Energy, ¶193, p.56. 
85 Guaracachi, ¶340, p.133. 
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positions were “the same set of disputes and involving the same set of facts.” The tribunal 

understood that challenging the same governmental measures is a significant indication of 

compatibility of claims.  

97. The present dispute arises from the same measures taken by the government, Claimants are 

in the same industry, have common shareholders,86 which is a clear indication of 

compatibility of identities, and have made investments of the same nature at a similar point 

in time, indicating compatible claims. Moreover, it would be unreasonable to expect that 

Respondent would have breached the terms of the Tyrea-Novanda BIT, but not the Tyrea-

Kitoa BIT. Lastly, Respondent’s legal system is not opposed to joined procedures87. 

98. In conclusion, the tribunal shall deem that the joint claims are admissible. The applicable 

legislation in terms of the BITs, the identity, nature and conduct of the parties, and the 

disputed governmental measures taken by Tyrea represent clear evidence that the claims 

are compatible, and thus, there is no legal or factual impediment to joinder.  

 

 

MERITS 
 
4. RESPONDENT INDIRECTLY EXPROPRIATED CLAIMANTS’ INVESTMENTS 

 
99. This tribunal shall deem that Respondent’s actions amount to an indirect expropriation of 

Claimants’ investments. This section will demonstrate that [4.1] The substantive 

requirements for expropriation under the BIT are met and [4.2] Respondent’s measures do 

not constitute a non-compensable deprivation of property. 

 

4.1 The substantive requirements for expropriation under Art. 6 of the Tyrea-Kitoa and 

Tyrea-Novanda BITs are met.  

 
100. Claimants hereby submit that Respondent’s TCA Ordinances blocking Claimants’ social 

media platforms amount to a breach of BITs Art. 6, which concerns expropriation BITs 

Art. 6, lay down three requirements for lawful expropriation: (i) that the measures are taken 

in the public interest and under due process of law; (ii) that the measures are non-

discriminatory and contrary to undertakings; (iii) and are followed by just compensation.  

 
86 Procedural Order 2, ¶9, p. 62. 
87 Statement on Uncontested Facts,¶8, p. 62.  
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101. There is a general consensus in ICSID jurisprudence that the main attribute of 

expropriatory measures is the negative impact on the value and ability to enjoy and make 

use of investments88. The duty of the investor to mitigate the damage caused by the 

measures insofar as possible has also been recognized.89 

102. It is first important to point out that tribunals have applied the distinction between lawful 

and unlawful expropriation since Chorzow90, with different perspectives on whether it has 

implications regarding the calculation of damages or not. It is of particular importance to 

the present case the assertion that all of the requirements of BITs Art. 6 shall be 

cumulatively fulfilled for the expropriation to be considered lawful, as acknowledged by 

the Funnekotter tribunal and other applying the same expropriation standard in the present 

BITs, namely previous cases involving variations of the Netherlands 2004 Model BIT91. 

Respondent did not cumulatively fulfil all requirements. 

 

4.1.1 Respondent’s measures were not taken in the public interest and under due process 

 
103. The issues regarding whether Respondent’s measures were not taken in the public interest 

or were according to due process of law shall now be addressed.  

104. Firstly, Respondent claims that the blocking of Claimants’ websites by the TCA were due 

to Claimants’ non-compliance with the algorithm requirements and were aimed exclusively 

at safeguarding its public order, amounting to a reasonable and valid exercise of 

Respondent’s regulatory powers. 

105. Respondent may contend that the state is a sovereign institution, and that it has competence 

to take on measures it deems necessary to regulate within its territory. Nonetheless, in ADC, 

the tribunal noted that there must be genuine public interest, and not a mere mention to it 

in the justification92. Furthermore, the enactments must be met with due process through a 

legal procedure to ensure the party whose investment the measures impact is duly heard 

prior to the host state’s actions93.  

 
88 Starrett Housing, ¶66, p.22.; Occidental Exploration, ¶85, p.29. 
89 Tza Yap Shum, ¶251, p. 99. 
90 Chorzow, ¶189, p.66.  
91 Funnekoter, ¶98, p. 29; Invesmart, ¶500, p.115; OI European Group, ¶966; p.200; Rompetrol, ¶287, 
p.156; Saluka, ¶455, p.93; S.D. Myers, ¶308, p.76; Tulip, ¶433, p.129. 
92 ADC ¶432, p. 79. 
93 ADC ¶313, p. 67; Metalclad, ¶91, p. 26; Tecmed, ¶116, p.44.  
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106. In the present case, Respondent has failed to provide the justification of public purpose for 

the blocking of Claimants’ websites. Furthermore, the measures were ineffective since the 

situation in Tyrea did not improve after the blocking of the websites, once there were 

further casualties during protests and the violence in many regions of the country 

remained94. Protesters, in addition to allegations against one another, also claimed that the 

government had compromised their freedom of speech and expression, which Respondent 

has pledged to preserve by ratifying ICCPR95.  

107. Hence, Respondent has failed to demonstrate and justify its actions under public purpose 

criteria. Since all three requirements under Art.6 of the BITs shall be fulfilled cumulatively, 

the current expropriation is unlawful. The due process requirement of BIT Art. 6 was also 

not fulfilled and shall now be examined.  

108. Respondent has failed to notify Claimants and allow them to state reasons for the alleged 

failure to comply with the measures and act cooperatively to achieve the objective set out. 

Instead, Tyrea’s president and selected members of the Tyrean government, instead, held 

a secret meeting where it was decided that blocking of the websites would be a quick and 

efficient measure compared to employing the filtering algorithms96 

109. It is important that the Tribunal notes that the economics concept of information asymmetry 

is something due process of law is precisely designed to mitigate97. Without transparency 

and the opportunity to be heard, the crippling asymmetry of information between the 

investors and the authorities who they regulate renders investment impossible. Not 

allowing investors to be heard renders the transaction cost of challenging an unlawful 

governmental measure and restoring circumstances much higher, just as contract 

renegotiation has a lower transaction cost than litigation98.   

110. It is important to point out that a willful disregard of due process of law has also been 

acknowledged to represent a violation of the general standard of FET, since it represents 

an arbitrary conduct99. Section 5 will address the most pressing issue regarding the current 

FET standard pertaining to the present case, namely the legitimate expectations and the 

stability of the legal framework. Nonetheless, the tribunal shall deem the lack of due 

process arbitrary and an additional violation of FET.  

 
94 Procedural Order N.2, ¶5, p. 62. 
95 Procedural Order N.2, ¶10, p.62; ICCPR, Art. 19, ICCPR. 
96 Statement of Uncontested Facts, ¶23, p. 54. 
97 ECONOMIST, 2016. 
98 POSNER, 2005, p. 1583. 
99 Asylum, p. 284; ELSI, ¶128, p. 65. 
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111. In conclusion, considering both the requirements of due process and notification, 

Claimants’ right to be heard and to enjoy a transparent environment was violated. 

Therefore, Respondent’s measures shall be deemed in violation of due process and thus an 

unlawful expropriation.  

 

4.1.2 Respondent’s actions were discriminatory 

 
112. This tribunal shall deem that Respondent’s measures were discriminatory since the TCA 

Ordinances were aimed to block only Claimant’s websites and no other platforms that had 

similar natures and were used by Tyrean activists.  

113. In El Paso Energy, the tribunal consolidated the notion that the objective result of 

discrimination is sufficient, subjective intent to discriminate is not required100. 

114. Furthermore, it must be stressed that Respondent did not block all social networks of the 

same type in its territory, including its own social media company, known as TruthSeeker, 

and another local website called Wink, but only those of Claimants. In addition, 

Respondent never explained why TruthSeeker was not blocked, with a Tyrean digital daily 

newspaper stating that it was “the Government being reluctant to terminate its own 

creation”101. In this sense, Claimants’ platforms had to bear all consequences and effects 

of Respondents’ measures.  

115.  Therefore, even though the Law No. 0808-L and the Decrees no. 0578/201-D and 

0599/201-D were allegedly universal, the TCA Ordinances shall be deemed discriminatory 

by this tribunal as they only impact Claimants’ investments. 

116.  In conclusion, Respondent unlawfully expropriated Claimants’ investments in violation of 

the non-discrimination criterion under the BITs Art. 6. 

 
4.1.3. Claimants’ legitimate expectations were violated 

 
117. The first issue to be addressed is whether Claimants had legitimate expectations regarding 

regulation. It has been consolidated in ICSID jurisprudence that States create legitimate 

expectations upon investors based on the clearly perceptible legal framework given and by 

its undertakings102. 

 
100 Saluka ¶313, p. 67. 
101 Statement of Uncontested Facts, ¶22, p. 54. 
102 Banco Nuevo Mundo, ¶322, p.112; Sola Tiles, ¶29, p.6. 
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118. The tribunal in Tecmed stated that foreign investors plan around and previously expect to 

know the rules which will be unambiguously, consistently and transparently applicable to 

their investment103. Similarly, in Metalclad, the tribunal concluded that the lack of a timely, 

orderly and substantive basis for the measures which impact the investment amount to 

expropriation104.  

119. Respondent created legitimate expectations in two specific moments. The first moment 

concerns the pre-investment undertakings assumed publicly by Tyrea’s Parliament 

Spokesperson. In terms of assessing contrariness to any undertakings, an undertaking can 

be defined as an obligation or a task, a formal promise or guarantee, acting as surety or 

making oneself responsible for something105. It was stated that “major international social 

networks such as FriendsLook, SpeakUp, Whistler, and others, are considering Tyrea as a 

new market” and that “with the new Media Law, Tyrea expects to lay down ground for the 

advent of such prominent international players for fruitful collaboration with them in the 

future”106. 

120. The Regional Vice-President of SpeakUp, Ms. Saraid, stated on its Affidavit that the 

company considered Tyrea a potential market for a long time, and with the enactment of 

the Law No. 1125-L and the public statements by Tyrean public figures the belief of a 

fruitful cooperation in the future was strengthened107.  

121. Furthermore, Tyrea promoted the conference “A New Web Era in Tyrea” in December 

2014, which was directed to representatives of social media platforms, internet service 

providers representatives, online brands and other businesses108. In the opening speech 

widely quoted by the international press, a representative of the government of Tyrea stated 

that “we declare with absolute certainty that a new internet era has begun for Tyrea and 

that we will to our absolute best to facilitate the establishment and use of new internet 

possibilities for the people of Tyrea”109. 

122. In this matter, the Respondent provided a policy alteration after the 2013 supervised 

elections by liberalizing internet and loosening control over media and press110, declaring 

that a new era has begun for Tyrea111. In addition, it developed an international conference 

 
103 Tecmed, ¶154, p.61. 
104 Metalclad, ¶107, p.29. 
105 Black’s Law Dictionary, 1999, p. 1527. 
106 Statement of Uncontested Facts, ¶1476-1479, p. 48. 
107 Claimants’ Exhibit 6, ¶438-443, p.13. 
108 Statement of Uncontested Facts, ¶1484-1486, p. 48. 
109 Ibid, ¶1488-1489, p. 49. 
110 Ibid, ¶1456 and ¶1470, p. 48. 
111 Ibid, ¶ 1475-1478. 



MEMORIAL FOR THE CLAIMANT  TEAM SHI 
 

 25 

directed to representatives of social media platforms stating that, with absolute certainty, it 

would do its absolute best to facilitate the establishment and use of the new internet 

possibilities.  

123. Claimants relied on the promises of the Respondent and committed capital right after the 

conference took place. It was reasonably expected that the Respondent complied with its 

official undertaking to do its absolute best to facilitate the use of the new possibilities, such 

as Claimants’ platforms.  

124. The second moment in which legitimate expectations were created was when Decree 

0578/201-D was enacted by the Tyrean government. Claimants promptly began working 

on building the algorithm requested with the legitimate expectations that they would be 

given a 60-day deadline to comply with. Claimants believed that the term of 60 days was 

a reasonable time period to deliver the algorithm. However, “two additional weeks would 

be required for testing and adjustment, which was crucial in light of nuances of Tyrean 

language”112. Nonetheless, Respondent slashed the 60-day period by decreasing the 

deadline and removing the 2 weeks necessary for the testing, which considerably 

undermined Claimants’ ability to deliver an efficient algorithm.    

125. In addition, Claimants had already deployed capital towards the development of the 

mechanisms relying on Respondent’s deadline imposed by the Decree 0578/201-D. In this 

sense, as previously stated reversing to the detriment of the investor prior approvals, on 

which he justifiably relied, amounts to a violation of the legitimate expectations.  

126. In conclusion, Claimants reasonably relied on Respondent’s conduct and public statements 

and this amounts to a violation of legitimate expectations. 

 

4.1.4. Respondent’s Ordinances blocking Claimants’ platforms have a permanent effect 

 
127. In 28 February, 01 March, and 02 March 2018, the Communications Authority of the 

Republic of Tyrea, pursuant to Tyrea’s Penal Code Art. 117, ordered and implemented the 

immediate blocking of all FriendsLook, Whistler, and SpeakUp, respectively. According 

to Tyrean Penal Code Art. 117, failure to comply with the measures in the Media Law Art. 

51 shall result in temporary or permanent blocking, among other penalties113. Since 

Respondent did not expressly state the blocking was temporary nor indicated a date of 

termination, the blocking shall be deemed permanent.  

 
112 Statement of Uncontested Facts, ¶1575-1580, p. 51. 
113 Claimant’s Exhibit 2, ¶2, p. 9 
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128. The issue whether expropriation consists only of permanent or also of temporary measures 

is a disputed subject under international law. In Tecmed, the tribunal understood that “the 

measures adopted by a State, whether regulatory or not, are an indirect de facto 

expropriation if they are irreversible and permanent”114. Nonetheless, in Wena Hotels, a 

temporary deprivation was found to be sufficient to support an expropriation115. 

129. In the present case, Claimants have been deprived of utilizing and/or enjoying its social 

media platforms (their main source of revenue) since the end of February 2018. The 

Ordinances issued by Respondent do not provide a specific termination of the blockage, 

and therefore must be deemed a permanent blocking. Still to this day, Claimants have not 

been able to profit from its investments in Tyrea since their websites remain obstructed.  

130. In conclusion, the tribunal shall find that the blocking of Claimants’ platforms resulted in 

an indirect expropriation since they are permanent in nature. Claimants have been 

significantly deprived of utilizing and profiting from its investments for over a year now.  

Therefore, the indirect expropriation is unlawful under BITs  Art. 6. 

 

4.2. Respondents’ Measures were not compensated and do not Constitute a Non-

Compensable Deprivation of Property 

 

131. Respondent puts forth that since it was going through a drastic and urgent situation, and 

since its measures were solely for public interest, Claimants are not entitled to 

compensation.  

132. It is clear that BITs Art. 6 sets forth an obligation for the Contracting Parties to pay for 

compensation for the investment expropriated, even if the measure was conducted in public 

purpose, under due process of law, and in a non-discriminatory basis. BITs Art. 6 states, in 

its section (c), that the payment must be done without undue delay, which has not yet been 

done by Respondent.  

133. Moreover, in Compania del Desarollo Santa Helena the tribunal acknowledged the 

consolidated understanding that even a legitimate expropriation for a public purpose 

requires compensation116. Thus, Respondent’s unlawful expropriation of Claimants’ 

investment is also in violation of its obligation to compensate.  

 

 
114 Tecmed, ¶116, p. 44. 
115 Wena Hotels, ¶82, p. 911. 
116 Compania de Desarollo Santa Helena, ¶71, p. 192. 
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4.2.1 The expropriatory measures were not an exercise of Respondent’s police powers 

 
134. Respondent’s measures cannot be considered to fit under the police powers doctrine as they 

do not amount to a regular exercise of Tyrea’s normal regulatory powers. 

135. The police power doctrine concerns a reconciliation between a State’s duty to investors 

and its roles as guardian of the general public interest117. Thus, according to this doctrine, 

whenever a state acts under its police powers, its liability to pay for compensation of 

damages in a foreign investor’s investment may be excluded. 

136. Nonetheless, the police powers doctrine does not provide an exception to expropriation for 

all regulations in the interest of public purpose. If this were the case, no indirect 

expropriations would be compensable. Under a more limited view, one that is more widely 

accepted, the mere fact that a measure if for ‘public welfare’ does not suffice to qualify as 

a police power measure118. 

137. It is important to note that a non-discriminatory measure is necessary for it to fit under the 

police powers doctrine. As previously demonstrated, Respondent’s measures were 

discriminatory, as the TCA Ordinances only blocked Claimants’ websites and not the social 

media platforms of other similar companies that were being used by activists to spread hate 

speech in Tyrea. 

138. Furthermore, the sole effect doctrine contradicts the police power doctrine in the sense that, 

in order to determine whether an indirect expropriation has occurred, what actually matters 

is the effect that the State’s measure has caused in the investment, not its purpose nor intent. 

The sole effect doctrine has been consolidated and applied by ICSID jurisprudence119. 

Also, according to the sole effect doctrine, the compensation is due because of the damage 

to the property, and not according to the motivations of the State acts120.  

139. Therefore, even if Respondent’s motivations are taken into account, what weighs more 

heavily in determining whether an indirect expropriation has occurred is the effect that a 

State’s measures have caused in the investor. It is clear that Respondent’s TCA Ordinances 

to block Claimants’ websites significantly deprived the enjoyment of their investments, 

rendering their businesses useless. Thus, according to the sole effect doctrine, Respondent 

must be liable for the damages it has caused, regardless the motivations behind its actions.  

 
117 PELLET, 2016, pg. 447. 
118 Mostafa, 2008, pg. 274. 
119 CME, ¶236, pg. 121; Siemens¶215, p.62, Award; Tippets ¶219, pg. 225. 
120PELLET, 2016. pg. 453. 
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140. Even if the tribunal finds that the sole effect doctrine is not applicable in this case, it still 

must consider that Respondent’s actions were disproportionately drastic and severe. 

Claimants had legitimate expectations of a partnership between them and Respondent, 

specially according to the BIT provisions and the promulgations made by Tyrean officials 

before the investments were made.  

141. Moreover, according to Tyrea’s own domestic laws, such as the Law No. 0808-L, there 

were other, less harmful actions to be undertaken before the permanent blocking of 

Claimants’ platforms, which would have also contributed with the protection of the same 

public interest by Respondent, without severely affecting Claimants’ rights and investment. 

These other options include, firstly, the imposition of a fine; secondly, the suspension of 

the websites; and only then, the blocking of the websites. Still, if a blocking were to be 

made, it should have been done with prior notice and hearing of the investors (according 

to the principles of transparency and due process of law of the BITs), which was also not 

done by Respondent. 

142. In conclusion, this tribunal shall deem that Respondent has unlawfully expropriated 

Claimants’ investments. The measures were not taken in the public interest and under due 

process of law, they were discriminatory, they were not compensated at genuine market 

value and do not constitute a non-compensable deprivation of property.  

 
5. RESPONDENT VIOLATED BITs ARTICLE 3.1 

 
143. The tribunal shall find that the Republic of Tyrea violated its obligations under BITs Art. 

3.1121 when enacted the Decree122, reducing the deadline for compliance, and when 

proceeded with the TCA Ordinances123 and subsequent blocking of Claimants’ social 

media platforms. 

144. BITs Art. 3.1 establishes that each Contracting Party shall ensure FET to the investments 

of nationals of the other Contracting Party and shall not impair, by unreasonable or 

discriminatory measures, the operation, management, maintenance, use, enjoyment or 

disposal thereof by those nationals. 

145. As will be demonstrated, the enactment of the Decree, reducing the deadline for the 

compliance requirement set out by the Law 0808-L, amending the Law on Media and 

 
121 Novanda-Tyrea BIT, Art. 3.1, p. 55. 
122 Claimants’ Exhibit 3, ¶335, p. 10. 
123 Claimants’ Exhibit 4, p. 11-12; Claimants’ Exhibit 5, ¶420, p. 12. 
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Information124, was unforeseeable for Claimants125 and provided an unreasonable time for 

compliance126; which ultimately violated the legitimate expectations of Claimants towards 

the investment. 

146. Furthermore, even with the total effort of Claimants to comply with the development and 

implementation of the filtering algorithm and the identification mechanism, the 

Respondent proceeded with the unreasonable and discriminatory impairment of Claimants’ 

investment. The TCA’s Ordinances implemented the blocking only of Claimants 

platforms, even though it implemented the requirements within the deadline. 

147. It shall be recognized that the blocking of social media platforms appointed by Tyrean 

Penal Code Art. 117, determined that the enactment of such measure will depend on the 

situation and shall be applied to every platform not in compliance with the set-out 

requirements127.  

148. In addition, the measure applied was the most onerous possibility, without previously 

attempting to resolve the situation through less harmful measures. An interpretation of FET 

which did not account for alternative measures the State could have taken was understood 

by the ad-hoc committee in Enron as a failure to state reasons and grounds for annulment. 

In the present case, Respondent failed to take alternative, less onerous measures such as 

temporary blocking or suspension of Claimants’ platforms prior to permanent blocking. 128 

149. Therefore, the tribunal shall deem that [5.1] Respondent did not comply with the BIT Art. 

3.1 since it violated FET as its unforeseeable measures did not provide of a stable legal 

framework and violated the legitimate expectation of Claimants. Additionally, [5.2] 

Respondent’s Ordinances and the consequential blocking violated the non-impairment 

requirement under the BITs, as they were unreasonable and discriminatory against 

Claimants.  

 

5.1 Respondent breached Fair and Equitable Standard of Treatment of Claimants. 

 
150. Respondent violated the FET under the BIT frameworks, by creating legitimate 

expectations upon Claimants and subsequently enacting measures to frustrate them. 

 
124 Claimants’ Exhibit 2, p. 8. 
125 Request for Arbitration, ¶121, p. 4.  
126 Request for Arbitration, ¶144, p. 5.  
127 Claimants’ Exhibit 2, ¶305-310, p. 9. 
128 Enron, ¶370, p.151. 
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Respondent also failed to provide a stable legal framework as required by the BIT 

provisions.  

 
5.1.1 The measures violated the legitimate expectations of Claimants 

 
151. The tribunal shall deem that the legitimate expectations of Claimants were violated by 

Respondent’s measures of unpredictable deadline reduction and blocking of Claimants’ 

investment. In Parkerings-Compagniet the tribunal stated that the expectation is legitimate 

if the investor receives an explicit promise or guaranty from the host state, or implicitly, 

the host state made assurances or representations that the investors took into account in 

making the investment129. ICSID jurisprudence has further consolidated that, for the 

purpose of FET, proactive conducts of States upon which investors reasonably rely 

generate legitimate expectations130. 

152.  A State which builds its economic recovery plan on foreign capital and to that end created 

and attractive legal framework addressing the specific needs of investors and providing for 

extensive guarantees, sets a certain level of expectations among investors.131 The 

abrogation of these specific guarantees violates the stability and the predictability 

underlying the standard of FET132. Additionally, it is the representations from authorized 

officials that provide the foundation for legitimate expectations if these representations 

reasonably become the basis for the investor’s commitment of capital133. 

153. From this we can extract that ICSID jurisprudence has consolidated that legitimate 

expectations fall within the treatment standard of FET. In section 4.1.5, Claimants have 

demonstrated that in the present factual circumstances, their legitimate expectations were 

present and were violated. Thus, not only were the measures expropriatory but violations 

of FET.  

 

 

 

 
129 Parkerings-Companhiet, ¶331, p. 71. 
130 Azurix, ¶372, p.135; S.D. Myers, ¶290, p.72; Thunderbird, ¶147, p.49; Waste Management, ¶99. 
131 TUDOR, p.168. 
132 LG&E, ¶133, pp. 40-41. 
133 YANNACA-SMALL, p. 125; ADF Group, ¶189, p.282.  
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5.1.2 The measures violated the stability of the legal framework granted to Claimants by the 

BITs 

 
154. The first issue to be addressed is whether Respondent had a duty to provide a stable legal 

framework under the applicable legislation. In CMS, the tribunal found that a contracting 

state has to maintain stable legal and business framework for investments134. Furthermore, 

it stated that the frustration of provided guarantees results in an infringement of FET135. 

Further, tribunals have acknowledged the FET implicates in the creation and maintenance 

of a transparent, stable and predictable regulatory framework by States136. 

155. The enactment of the Law 0808-L established, by its Art. 51 bis, that every social network 

should develop and implement a filtering algorithm adapted to its scale of operation to 

ensure the filtering and blocking of content that is likely to prejudice public order and/or 

morality, to incite disrespect for the laws in force, and to incite animosity towards any 

political, social, racial, ethnic and other groups137. Attached to the Law 0808-L, the 

Respondent assured a 60-days term for compliance on its Decree138.  

156. Claimants immediately started the development of the requirements to properly provide a 

tailormade mechanism to the Tyrean language for combating the spread of hate speech 

among Tyrean language users139. Moreover, Claimants used all forces at hand to properly 

deliver such requirement, as used all its sources of generic filters applied worldwide and 

provided a manual-complaint system for dealing with hate speech140.  

157. Nonetheless, Respondent decided to act without delay141 and enacted the Decree, of 11 

February 2018, reducing the deadline for compliance to 45 days, without prior notice to 

Claimants. The enterprises were left with only 10 more days to deploy the filtering 

algorithm, including its development and testing. 

158. It must be acknowledged that the development procedure was not a task that could be done 

within the deadline set for compliance by the Decree. The initial deadline was regarded as 

 
134 CMS, ¶274, p. 80. 
135 Ibid.  
136 LG&E, ¶131, p.40; Metalclad ,¶99, p. 27; PSEG, ¶250, p.65. 
137 Claimants’ Exhibit 2, ¶275-280, p. 8. 
138 Claimants’ Exhibit 1, ¶241, p. 7. 
139 Statement of Uncontested Facts, ¶1578, p. 51. 
140 Ibid, ¶1574-1578, p. 51.  
141 Ibid, ¶1600, p. 52.  
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a feasible time for compliance, as within the 60-days terms, Claimants could develop and 

test the filtering, before implementing it142. 

159. Although the majority of the work could be done within 45 days, the two additional weeks 

would be of extremely importance for assuring that the algorithm has been properly 

developed.143 The Tyrean language had nuances that imminently required testing to ensure 

the proper functioning of the algorithm144.  

160. The legal changes led Claimants to need to rush the development of the algorithm and 

implement it within the deadline without proper testing. It shall be regarded that, even with 

the unwarned reduction of the deadline, Claimants complied with the term and 

implemented the algorithm developed, as required by the respondent.145 The complete 

alteration of Respondent’s regulation policies is a result of Respondent’s alleged inability 

to maintain control of ethnic tension in its territory.  

161. In the present case, it is important to note that producing an algorithm to prevent the 

broadcasting of hate speech is a rather complex and sensitive endeavor which requires 

cooperation between the many actors involved. Mark Zuckerberg called governments to 

play a more active role in working with social media companies in preventing harmful 

content146, as decisions of what constitutes hate speech are complex. 

162. In fact, jurisdictions such as France, Germany, the United Kingdom and the European 

Union have been working in a process of collaborating with social media companies toward 

joint external regulatory frameworks 147. Inputting these decisions is a matter of balancing 

freedom of expression, which Respondent has committed to protect as a signatory of 

ICCPR148 and internet safety.  

163.  Moreover, an algorithm is a set of mathematical instructions that must be followed in a 

fixed order and that, especially if given to a computer, will help to calculate an answer to 

a mathematical problem.149 This shall be understood by the tribunal as a continuous and 

collaborative process. This is clearly a trial and error process of continuous improvement 

and collaboration. 

 
142 Statement of Uncontested Facts, ¶1580, p. 51  
143 Ibid, ¶1581, p. 51.  
144 Ibid, ¶1582. 
145 Ibid, ¶1604, p. 52. 
146 Procedural Order N.2 ; ¶10, p.62; Art. 19, ICCPR. 
147 Financial Times, 2019. 
148 ZUCKERBERG, 2019. 
149 Cambridge Dictionary, 2019. 
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163.Nonetheless, Respondent proceeded with the blocking of Claimants investment, alleging 

that the algorithm was not totally effective150. It is of major importance to mention that the 

motives for the brief failure of the algorithm’s performance were due to specific features 

of Tyrean language 151. Although this was what was required from Claimants’, the non-

compliance was not a result of their lack of action.  

164. Thus, the Tribunal shall deem that Respondent failed to provide FET as the enactment of 

the Decree was completely unforeseeable and created an unstable investment environment, 

since it put forth an unreasonable deadline for compliance with the development and 

implementation of the filtering algorithm and the identification mechanism. Such deadline 

made it impossible for Claimants to develop a proper algorithm, as Respondent completely 

disregarded the indispensable time for testing and adjustment to the Tyrean language 

specificities.   

5.2 Respondent breached the non-impairment standard of Claimants’ investments  

 

165. Respondent impaired the operation and enjoyment of its investment by unreasonable and 

discriminatory measures, compiling a violation of the Art. 3.1. As decided by the Saluka 

tribunal, the non-impairment requisition is closely related to the provision of FET152.  

166. The provision of BITs Art. 3.1 must be interpreted through ordinary meaning. Hence, 

“impairment” means any negative impact or effect caused by the measures taken by Tyrea 

and the term “measures” covers any act or omission of the Respondent. As per the 

definition of “measures”, the ICJ in Fisheries stated that in its original sense the word is 

wide enough to cover any act, step or proceeding, and impose no particular limit on their 

material content or on the aim pursued thereby.153  

167. The provision of the prohibition of impairment by unreasonable or discriminatory 

measure, when linked to the FET standard constitutes another step of analysis to the 

standard. Hence, by promoting an impairment, with unreasonable and discriminatory 

measures, of the operation, maintenance, management, enjoyment, use or disposal of the 

investment, FET would be violated subsequently.154 

 
150 Ibid, ¶1620. 
151 Ibid, ¶1606. 
152 Saluka, ¶461, p.94; Rumeli, ¶679, p.181.  
153 Fisheries, ¶66. 
154 TUDOR, 30. 
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168. In this sense, the impairment of Claimants’ investment by the TCA’s Ordinances 

constituted a violation of FET since were conducted by unreasonable and discriminatory 

measures that impaired the operation and enjoyment of such investment. 

 

5.2.1 The measures were discriminatory and unreasonable.  

 

169. The measures enacted by the Respondent were unreasonable and discriminatory towards 

Claimants investments. It must be acknowledged that the discriminatory conduct of the 

State has already been discussed above and characterized as such by the sole effect doctrine 

on treatment of investors155.  

170. As per the reasonability of the measures assumed by the Respondent, such requirement 

mish be interpreted as in Saluka, which states that “unreasonable” measures are those 

unrelated to some rational policy.156 In this sense, the rationality of the Respondent’s 

measures must be comprised by the social context of Tyrea when the enactment of the 

Ordinances.  

171. First, it must be “the only way for the state to safeguard an essential interest against a grave 

and imminent peril”157. The requirement of “the only way possible” determines that the 

effect necessaire cannot be achieved by other means, but only the by the one employed. 

When Respondent enacted the permanent blocking of Claimants’ investment, it overlapped 

two other penalties available which could have the same impact:  a fine in the amount of 

50,000 – 100,000 TKC and/or the temporary blocking of the relevant Network.158 

172. If the measures assumed by Respondent complied with a more reasonable assessment of 

the necessity defense, it might have been able to pursue such argument, however, the non-

compliance with requirement of the only means possible to protect its higher interest 

directly excludes the necessity defense plea, and subsequently, the preclusion of 

wrongfulness permitted by the successful assessment of such defense. 

173.  Furthermore, the requirement to provide user’s data, including the content of private chats 

shall deemed unreasonable, these requirements are akin to practices which have knowingly 

received widely negative repercussions globally for being abusive, invasive and 

undemocratic. Most notably, the scandal involving the abuses of power committed by the 

 
155 CME, ¶236, p.63; PELLET, p. 453; Tippets, ¶219, p.225 
156 Saluka, ¶309, p. 67; Plama, ¶184, p.57; Lauder, ¶¶221-222, pp. 48-48, ¶232., p.52 

157 ICL Articles, Art. 25.1.a. 
158 Claimants’ Exhibit 2, ¶310-311, p. 9; MTD, ¶109, pp.29-30; Vivendi II, ¶¶7.4.18-7.4.26, pp.209-212. 
 



MEMORIAL FOR THE CLAIMANT  TEAM SHI 
 

 35 

National Security Agency and revealed by Mr. Snowden159, and the requirements of the 

Chinese Communist Party that the available and thus widely social media companies such 

as WeChat made the public’s private data promptly available to the government as 

required.160  

174. Such undemocratic requirement was determined by Tyrea in the Medial Law Art. 51 bis 

paragraph 2 and 3.161 It was required that Claimants provided Personal ID Card details of 

its new and old users as well as the communication between them when requested by the 

competent authority of Tyrea.162 

175. Hence, as presented, Claimants’ noncompliance must be deemed justifiable. The measures 

assumed by the Respondent violate BITs Art. 3.1, and consequently the FET provision 

since were conducted in a willful disregard of the legitimate expectations of investors as 

well as towards the guarantees of stability of the legal framework. The impairment of the 

Claimants’ investment is discriminatory by the sole effect doctrine and is unreasonable as 

per the proportionality of the measure assumed by the Respondent as extensively more 

onerous than the necessary to the case at hand, reinforcing the breach of FET.  

176. In conclusion, the Tribunal shall deem that Respondent breached the FET of the 

investments. Firstly, as the measures violated Claimants’ legitimate expectations, and 

Respondent also failed to provide the stable legal framework required. Furthermore, 

Respondent breached the standard of non-impairment of Claimants’ investments, through 

discriminatory and unreasonable measures.  

 
 
6. THE CALCULATION OF DAMAGES PRESENTED IS ACCURATE 

 
177. Considering that Respondent violated its obligations under the BITs, Claimants are entitled 

to a damages compensation. Respondent is challenging the Discounted Cash Flow (DCF) 

method applied by Claimants’ expert witness, Mr. Alonso, in his Damages Report. The 

reasoning behind these challenges are Claimants’ alleged reliance on loss profits based on 

a speculative and optimistic basis, along with an allegedly unfound and absurd attribution 

of the failure of Claimants’ market expansion.163 Respondent’s Expert Report, signed by 

 
159 BBC, 2014.  
160 McLAUNCHLIN, 2017. 
161 Claimants’ Exhibit 2, ¶¶2-3, p. 8. 
162 Claimants’ Exhibit 2, ¶3, p. 8. 
163 Response to the Request for Arbitration; ¶10, p.25.  
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Professor Di Marco, states that the DCF method is inappropriate for the present case as 

Claimants have an ad-based revenue model and Tyrea is an unstable emerging economy. 
164 

178. Contrarily, this section will demonstrate that that the calculation of damages presented is 

accurate, since [6.1] Claimants have fulfilled the requirements for applying Discounted 

Cash Flow; and [6.2] Cost-Based Valuation will result in an insufficient damages award.  

 

6.1 Claimants have fulfilled the requirements for applying Discounted Cash Flow.  

 
179. The first issue to be addressed is whether Claimants have fulfilled the requirements for 

applying the DCF. The DCF method is recognizably the most appropriate method for 

reaching the Fair Market Value (“FMV”)165 and then discounting the Weighted Average 

Cost of Capital (“WACC”)166, which are crucial for calculating a damages award 

appropriately. DCF has been applied by the most notable cases in which there was a dispute 

over the damage’s calculation method for those reasons167. 

180. Under the framework of the BITs, a damages compensation shall represent the “genuine 

value of the investments”168. ICSID jurisprudence concerning BITs with the exact same 

genuine value standard, namely those concerning variations the Netherlands 2004 model 

BIT, have determined that the genuine value standard is akin to FMV.169  

181. It has been consolidated by ICSID jurisprudence that FMV means the sales value of an 

investment at a particular date, immediately before the time at which the decision to 

expropriate the asset became publicly know170. The guideline provided by the World Bank 

defined it as “an amount that a willing buyer would normally pay to a willing seller after 

taking into account the nature of the investment…”171.  

182. Furthermore, according to the World Bank, DCF means the reasonably expected cash 

receipts, given the economic and business circumstances, minus the expected expenditures. 

 
164 Respondent’s Exhibit 4, ¶4-5, pp.33-34. 
165 Amoco ¶221, p.42.; Cargill, ¶447, p.131; CMS, ¶430, p.124; Occidental, ¶708, p. 274; Phillips 
Petroleum, ¶113, p.27; Teco, ¶720, p. 140. 
166 Ibid. 
167Ibid. 
168 Art. 6(c), Tyrea-Novanda and Tyrea-Kitoa BIT. 
169 CME, Partial Award, ¶26(2), p.11; Eastern Sugar, ¶359, p.68; Funnekoter, ¶130, p.41; Venezuelan 
Holding, ¶307. 
170 Enkev, ¶360, p. 104 
171 World Bank, 1992, p.26. 
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From the net cash flow shall then be discounted the time value of money, inflation and 

reasonable risks 172 

183. The DCF, method used by Claimant, is the most appropriate method to be used in order to 

calculate the damages of Claimants’ investments, since it includes reasonably expected 

cash receipts, deducting the year’s expected cash expenditure.  

184. In addition, in CME, the tribunal noted that the DCF method was “the most widely 

employed approach to the valuation of a going concern”.173 Following the rationale of both 

cases it must be taken into account that the DCF is the most used method in BIT cases 

precisely for its consistent approach for the valuation of a going concern.  

185. In Bear Creek, the tribunal asserted that to overcome the lack of history of profitability, a 

Claimant would need to provide evidence of its ability to produce profits in the particular 

circumstances it faced. Such evidence could include experience (of its own or of experts) 

or corporate records that establish on the balance of probabilities it would have produced 

profits from the concession in the face of the risks involved174. The tribunal in Al-Bahloul 

quoted the decision in Vivendi recognizing that a Claimant might be able to establish 

clearly that an investment, such as a concession, would have been profitable by presenting 

sufficient evidence of its expertise and proven record of profitability.175 

186. In Gold Reserve and Guaracachi the tribunals applied the DCF valuation method as both 

parties agreed, and the tribunal saw no reason to conclude otherwise. The DCF method is 

an appropriate and valid tool to measure the FMV176. The WACC has also been 

acknowledged as the appropriate discounted rate to be applied to DCF177 

187. In Al-Bahloul, the tribunal accepted that DCF would be appropriated within a scenario 

when the parties had not yet started operations but provided sufficient data allowing for 

future cash-flows. 178  

188. In the present case, Claimants’ previous experience is clearly sufficient to demonstrate 

their ample capacity of being profitable and successful in expanding to foreign markets, 

which amounts to legitimate expectations of return on investment, which is fully reparable 

through a damages award.  

 
172 World Bank, 1992, p.42. 
173 CME, ¶103, p.34. 
174 Bear Creek, ¶582, p.218. 
175 Al-Bahloul, ¶74, p. 19. 
176 Gold Reserve, ¶¶830-83, p. 213; Guaracachi, ¶445, p.160. 
177 Guaracachi, ¶453, p.163, ¶558, p.190. 
178 Al-Bahloul, ¶74, p.19. 
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189. The tribunal shall take into account the established “balance of probabilities” standard of 

proof.  Friendslook’s expansion to Fitzrobia turned profits of 25% of revenue, which then 

increased to 35%. Whistler and SpeakUp turned 10% profits in the revenue margin179. 

Therefore, Claimants’ revenue forecast is reasonable and sufficient basis to apply the DCF 

method. 

 

6.2 Cost-Based Valuation will result in an insufficient damages award 

 
190. The second issue to be addressed is Respondent’s proposed methods for calculating the 

damages award. Professor DiMarco, in her damages report, alleges that a Cost-Based 

Valuation will limit itself to account for proven expenditure. This would clearly consist in 

an insufficient award. The DCF method accounts for what Claimants could have 

reasonably expected to receive as return on the investment. This method is more 

appropriate than Cost-Based Valuation, which only accounts for what was in fact spent by 

the investor.  

191. In terms of applicable precedent, the tribunal shall account for the decisions in Siag and 

Al-Bahloul tribunals which acknowledged that awarding sunk costs would be inadequate 

and DCF would be more appropriate180. More specifically, the tribunal in Siag recognized 

that the “value of the investment greatly exceeds the sums actually expended by the 

Claimants”. Tribunals have repeatedly rejected cost-based approaches to quantify 

damages.  

192. In the present case, the tribunal shall apply the adopted understanding that the 

quantification of damages shall be based on the real value of the investment. In Bear Creek, 

the tribunal applied the parties’ agreement, which revolved mainly around the 

understanding that the value of any investment is that for which it would “change hands 

between a hypothetical buyer and a hypothetical seller”181.  

193. In Gemplus, the tribunal rejected non-DCF methods because they failed to take into 

account of the most valuable asset: future income streams that were reasonably 

anticipated182. Furthermore, even tribunals who have rejected the application of the DCF 

method have decided to apply an alternative market value-based method183. From this we 

 
179 Statement of Uncontested Facts, ¶3, p. 61. 
180 Cited in Bear Creek, ¶584, p.219. 
181 Bear Creek, ¶597, pp.225.226. 
182 Gemplus, ¶13-73, pp.55-56. 
183 Tza Yap Shum. ¶263, p. 104; Yukos, ¶¶1784-1787, pp551-552, ¶¶1793-1795, pp.553-554. 
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can extract the common understanding within the business and legal context of investment 

valuation in international arbitration, which clearly accounts for elements beyond the 

amounts spent.  

194. Moreover, the tribunal shall observe specifically the particular methods adopted by markets 

for social media companies, given their particular business models and modus operandi. 

The concept of ‘value per user’, which compares the share price of social media companies 

and divided by the number of active users, has been widely adopted to reflect both the 

notions that users are a valuable asset, and that the value of an investment account for the 

price at which ownership shares of this investment can be sold184. This is especially true 

since social media companies have knowingly made successful initial public offers based 

on investor.  

195. In the present case, Claimants are not only successful worldwide, with Friendslook trading 

shares in NASDAQ for nearly a decade after its IPO in 2009185, within months of its launch 

in Tyrea in 2015, they have gained millions of new users.186 Friendslook has hundreds of 

millions of active accounts across 100 countries worldwide187 and SpeakUp has over 400 

million blogs188 

196. Considering it has been established by both international investment arbitration and 

business practices that a damages award shall encompass the real value of the investment, 

which reflects the value at which it could be sold and goes beyond the limits of what was 

spent on the investment, this tribunal shall deem that the DCF Method is the most 

appropriate in the present case.  

 
 

REQUEST FOR RELIEF 
 
197. Claimants respectfully requests this Tribunal to find that: 

1. Respondent is not entitled to the interim measures requested. 

2. The Tribunal has jurisdiction over the dispute. 

3. Claimants’ claims are admissible jointly. 

4. Respondent indirectly expropriated Claimants’ investments. 

 
184 PwC Blogs, 2011.  
185 Statement of Uncontested Facts, ¶7, p.49. 
186 Statement of Uncontested Facts, ¶10, p.50. 
187 Statement of Uncontested Facts, ¶7, p.49. 
188 Statement on Uncontested Facts, ¶9, p.49. 
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5. Respondent has breached the Fair and Equitable Treatment standards of the BITs. 

6. The method of damages calculation presented by Claimants is accurate. 

 
Respectfully submitted on September 16, 2019 

By: 
Team Shi 

On Behalf of Claimants 
Speakup, Friendslook and Whistler 


