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CONTENT 

STATEMENT OF FACT 

1. Respondent: The Republic of Tyrea, a state that in 2012 emerged from a civil war caused by 

the conflict between the two major inhabiting ethnicities, the Minyar and the Tatyar;.and 

underwent internationally supervised elections in January 2013 to transition from a military 

dictatorship to a democracy. 

2.  FriendsLook plc, one of the most popular and widespread social networks in the world 

incorporated in, and in accordance with, the laws of Novanda; FriendsLook expanded its 

operations in Tyrea and established a local branch. 

3.   Whistler Inc., a global social network constituted in accordance with the laws of Kitoa, 

which allows users to express their thoughts through short posts; Whistler launched a 

localized version of its website in Tyrea 

4.   SpeakUp Media Inc., an international social network incorporated in and in accordance with 

the laws of Kitoa, which hosts blogs led by its users. SpeakUp sets up an office in Tyrea. 

5.  On 28 March 2000 Tyrea-Novanda BIT was signed (ratified on 10 September 2000).  

6.  On 20 January 2001 Tyrea-Kitoa BIT was signed (ratified on 25 May 2001). SpeakUp was 

incorporated in Kitoa.  

The Republic of Tyrea (“Tyrea” or “Respondent”) is a state that emerged from a civil war in 

September1455 2012. After the hostilities came to an end, internationally supervised elections 

took place in January2013 to transition the country from a military dictatorship to a democracy. 

The civil war was caused bythe conflict between the two major ethnicities inhabiting Tyrea, the 

Minyar and the Tatyar. Althoughhostilities are over and a compromise between the two 

ethnicities seems to have been reached, thetension still remains. These two ethnicities also form 

part of the population in Alcadia and Larnacia, two1460 countries bordering Tyrea. 

Respondent is party to several bilateral investment treaties (“BITs”) concluded during a 

temporary shiftto a more open trade policy in the early 2000s, among them the BIT with the 

Federation of Novanda(“Novanda”) signed on 28 March 2000 (the “Tyrea-Novanda BIT”) and 

the BIT with the Union ofKitoa signed on 20 January 2001 (the “Tyrea-Kitoa BIT”). The Tyrea-

Novanda BIT and the Tyrea-1465 Kitoa BIT were ratified on 10 September 2000 and 25 May 

2001, respectively. In the same period of itspolitical history, Respondent also acceded to the 

ICSID Convention on 15 December 2000. Novandaand Kitoa had acceded to the ICSID 

Convention in January and October 1995, respectively. 

Respondent has a population of 120 million and was regarded by major international social 

networks asa strategic new market after it passed the new Law on Media and Information No. 

1125-L on Media and1470 Information dated 10 September 2013 (the “Media Law”) liberalising 

the Internet and loosening itscontrol over the media and the press. On the day of the publication 



 

of the Media Law, Mr. Anderson,the spokesperson for the Tyrean parliament, in his official 

statement for the press, expressed the Tyreanlegislative body’s intention to keep in line with the 

liberalisation trend in Tyrea. More specifically, Mr.Anderson mentioned that “it has become 

known that major international social networks such as1475 FriendsLook, SpeakUp, Whistler, 

and others, are considering Tyrea as a new market, and that some ofthem have even approached 

Tyrean ambassadors in Novanda and Kitoa to better understand theinvestment climate in Tyrea” 

and that “by the new Media Law Tyrea expects to lay down the ground forthe advent of such 

prominent international players and for fruitful collaboration with them in the future”. 

The steps the new Tyrean government undertook led to the population getting wide access to the 

Internet,1480 so that according to the survey conducted by the Tyrean Communications Agency 

(the “TCA”) in 2018,by 1 January 2018 almost every inhabitant of Tyrea over the age of 10 had 

an account on at least one ofthe social networks accessible in Tyrea. 

In December 2014, Tyrean government sponsored an international conference “A New Web Era 

inTyrea” taking place in Takodana, the Tyrean capital, for representatives of social media 

platforms,1485 internet service providers representatives, online brands and other businesses. In 

her opening speechwidely quoted by the international press, a representative of the government 

of Tyrea said that “wedeclare with absolute certainty that a new internet era has begun for Tyrea 

and that we will do our absolute best to facilitate the establishment and use of new internet 

possibilities for the people of Tyrea”. 

6. Three international social networks (FriendsLook, Whistler and SpeakUp), which had been 

exploring 1490 Tyrea as a potential expansion opportunity after the adoption of the Media Law, 

regarded Tyrea as the key target market. One of the main attractions was not only a potentially 

large audience, but also the lack of large competitors such as Facebook, Twitter, LiveJournal, 

Tumblr, and other similar networks, which up till the present day are not accessible in Tyrea. 

FriendsLook, the biggest and most popular of the three, after making substantial contributions in 

advertising and localising the website, created a local 1495 branch in Tyrea and launched the 

Tyrean version of its website in January 2015. Whistler and SpeakUp followed suit in early 

summer 2015 employing the same model of operation in Tyrea. 

7. FriendsLook is a global network bringing together people from around the world, incorporated 

in, and in accordance with, the laws of Novanda. Considered as one of the most popular and 

widespread social networks in the world, FriendsLook counts hundreds of millions of accounts 

and has a strong presence 1500 in more than 100 countries. FriendsLook became a public 

company in 2009 with its initial offer at the NASDAQ, where it has been trading ever since. 

FriendsLook provides to the user a multifaceted platform to share, or “post” thoughts, pictures 

and videos, as well as create pages, groups, and virtual meet-ups with countless other users. 

FriendsLook requires the new subscriber to be at least 18 years old. Creating a FriendsLook 

account is easy and free; however, the user may opt for personalized content 1505 and 



 

advertising by paying USD 12 per annum, or USD 1 per month. FriendsLook’s revenue inflows 

include advertising (approximately 85%) and personalized content (approximately 15%). 

8. Whistler is another global social network, constituted in accordance with the laws of Kitoa, 

which has gained popularity over the course of the last eight years. Similar to FriendsLook, it 

allows users to express their thoughts and ideas through short (280 characters) posts, the so-

called “whistles”. Unlike 1510 FriendsLook, Whistler’s primary feature is a short text, however, 

it is also possible to the share photographs, videos, and links to external websites. A Whistler 

user can create an account for free and follow the accounts of other users, such as friends, family, 

or public figures, whose “whistles” the user can “like”, “re-whistle”, or comment on. Whistler’s 

revenue streams include advertising in many forms, i.e., paid advertising space, promoted 

“whistles”, accounts and trends. 1515 9. SpeakUp is an international social network, 

incorporated in and in accordance with the laws of Kitoa, which uses the “blog” format, where 

anyone can create and maintain blogs populating them with any content they like, such as text, 

photos, GIFs, links to external websites, audios, videos, etc. SpeakUp hosts more than 400 

million different blogs worldwide. SpeakUp takes pride in offering a creative platform for young 

people to directly express their views on a number of issues and has been praised by 1520 the 

international community as greatly facilitating communication and exchange of ideas by and 

between individuals from across the world. SpeakUp has managed to create a truly global 

community. 

within just a few years from its initiation. Its revenue comes from the sale of advertising space, 

as well as promotional content and hosting commercial blogs equipped with “pro” features, such 

as sales, advertising and promotional instruments.  

 Within months of their launch in 2015, FriendsLook, Whistler and SpeakUp became a 

tremendous success in Tyrea, gaining millions of new users, with FriendsLook being recognised 

in Tyrea as almost synonymous with the Internet itself. The number of Tyrean users engaging 

with the Claimants’ platform has been exponentially increasing. 

 Seeing the potential of this new market in practice, all three social media platforms soon started 

1530 searching for ways to boost usage in Tyrea, by developing features tailor-made to the 

Tyrean public. It has been reported by local media that since early 2017, FriendsLook was 

working on a new feature called “FriendsWatcher”, a personalized video platform to help users 

discover new videos and shows, organized around what their FriendsLook connections and 

common group members were watching. In a similar vein, Whistler staff was working at the 

same time to launch their new feature called “LifeLive”, 1535 which would offer users an in-app 

video streaming and recording function. SpeakUp Media was also experimenting, according to 

its Regional Vice-President’s statements, on a new product for the Tyrean market, without 

having revealed any details yet. All the above features were expected to be launched during 

2018. 



 

 Soon after the establishment of the social media platforms in the country, Tyrean political and 

social 1540 activists realised the potential of these new platforms for broadcasting information to 

millions of local users, accessible and distributable within a matter of minutes. Very soon they 

started using the social networks to create online communities (“groups”) or start threads (series 

of posts on the same subject with the use of “hashtags” “#”, which allow users to easily track the 

posts with the same topic). Posts on FriendsLook, Whistler and SpeakUp, seen instantaneously 

by millions, offered an ideal base for 1545 anyone wishing to disseminate ideas, beliefs and 

information on a large scale - and were thus an ideal platform for Tyrean national radicalist 

communities, which had previously been struggling to make their view known to the wide 

audiences due to strict state supervision of the media in Tyrea. 

 Starting from sporadic posts at the end of 2016, national extremist groups in Tyrea commenced 

their campaign on social networks, publishing information about alleged instances of 

discrimination against 1550 one of the two major ethnic groups - Tatyar - calling for extremist, 

violent measures to put an end on it; these radicalist groups created tens of thousands of fake 

profiles on social media accounts which they used to spread misrepresentative and sometimes 

false information. FriendsLook, Whistler and SpeakUp were not the only platforms used by the 

radicalists. For instance, Wink, a local messenger application, widely popular before the advent 

of the three global networks but now waning due to its lack of 1555 interactivity, was swamped 

with messages automatically delivered to the users and containing links to radicalist posts. 

Another one was TruthSeeker, which was created by the Respondent in February 2014, 

in the early days of the Media Law, to incentivise free speech and promote social awareness 

among the citizens and allows for the sharing of news posts accompanied with a short expression 

of opinion or correction of the facts in case they were incorrectly presented in the shared source.  

 In the beginning of 2017, street fights and violent altercations between the Minyar and the 

Tatyar were reported for the first time since summer 2012. The situation developed slowly but 

the fights did not abate, instead spreading all across the country. In the beginning of January 

2018, over the course of New Year celebrations in Tyrea, ethnic violence resulted in hundreds of 

casualties, with the subsequent incidents of between Minyar and Tatyar groups being reported 

increasingly frequently.  

 On 12 January 2018, the Respondent passed Law 0808-L Amending the Law on Media and 

Communications (“Law 0808-L”), which required all social networks to implement certain 

safeguards aiding in identifying users and filtering content. More specifically, Law 0808-L 

required all social networks to introduce a filtering algorithm preventing the dissemination of 

hate speech, request Personal ID card details from both new and existing Tyrean users, and 

provide to the competent authorities of  Tyrea access to such Personal ID card details and 

correspondence among users (if the relevant social network had private messaging features). The 

decree introducing the new law (the “Promulgation Decree”) provided for a 60-day deadline for 



 

compliance with the new requirements, including for the algorithm to be developed and 

implemented and existing users identified. 

The requirement to implement a filtering algorithm was generally regarded as fair and justifiable, 

and 1575 the Claimants already had in place certain generic filters used worldwide both for 

examining content and detecting fake accounts, as well as manual complaint-based systems for 

dealing with incidents like hate speech. The Claimants immediately set to work on establishing 

tailored mechanisms for combating the spread of hate speech among Tyrean language users. The 

Claimants initially believed the term of 60 days to be a feasible time frame for the task, as, 

although the majority of the work could be completed  within 45 days, two additional weeks 

would be required for testing and adjustment, which was crucial in light of nuances of Tyrean 

language. 

 The need to provide to Respondent’s authorities access to Tyrean users’ Personal ID card details 

and correspondence between users, however, was controversial. SpeakUp in particular, 

belonging to the International Free Journalism League and advertising its goal as promoting free 

speech all around the 1585 world, strongly objected to the new requirement. In the opinion of 

SpeakUp’s CEO cited by “The Digital World” magazine, the new rule “could easily become a 

wolf in sheep’s clothing, being conveniently vague and sufficiently broad to allow the Tyrean 

government to revert ever so subtly to the censorship it has always been so fond of and persecute 

anyone opposing it”. Whereas FriendsLook and Whistler implemented the required identification 

and message storing, SpeakUp delayed the development of that  capability and engaged in 

communication with the Tyrean parliament’s members and Tyrea government hoping to 

negotiate that the requirement either be eliminated or restricted to a limited list of particular 

circumstances when access had to be provided. 

 SpeakUp managed to procure an official audience with the Minister for Telecommunications, 

Information Technology and Mass Media of Tyrea, Fredrik Woodlant, on 28 January 2018. In 

the course  of the meeting attended by, among others, the Regional Vice-President of SpeakUp 

Saraid Parlante, Mr. Woodlant discussed the new requirements and admitted importance of 

allowing sufficient time for testing the algorithm. 

Meanwhile the situation across Tyrea worsened rapidly, with the police struggling to stem the 

rampant violence spreading across the country. 30 days into the term for compliance Respondent 

decided it had  to act without delay. The President’s new decree dated 11 February 2018 reduced 

the deadline for compliance with the new requirements to 45 days, setting the deadline for 

compliance to 28 February 2018. The timeline reduction left Claimants with only 10 more days 

to deploy the filtering algorithm (including its development and testing). Claimants complied 

with the deadline, but the algorithms implemented turned out to be not entirely effective. Among 

the reasons for failure of the algorithms to 1605 achieve the goal, the experts cited by the media 

listed specific features of Tyrean language and the lack of testing. It soon became apparent that 

the algorithm had loopholes that failed to sufficiently prevent hate speech posts from appearing 



 

and, on the other hand, often blocked material with no connection to extremist propaganda, for 

instance, on multiple occasions blacklisting articles on domestic abuse. As the new algorithm 

flagged an overwhelming number of posts and accounts for review by human  analysts, which 

Claimants’ support teams struggled to deal with in a timely fashion, and additionally took longer 

to flag fake accounts than it took for users to create them, it became clear that the Claimants’ 

algorithm could not succeed in curbing the spread of misinformation. 

 The user identification mechanism was finally implemented by all Claimants in due time; 

however, compliance with the reduced deadline would potentially lead to Claimants having to 

block those  accounts for which no Tyrean Personal ID Card details had been provided in a 

timely manner. Unwilling to enforce such an unpopular measure, Claimants decided to keep the 

initially set deadline for Personal ID card data to be provided by users. They refrained from 

blocking such unverified existing accounts for a time, and in the end this measure was never 

implemented. 

 Citing failure of the algorithm and violent incidents spinning out of control (such as clashes 

erupting in 1620 the Respondent’s capital despite heavy security presence) and a resultant fear of 

slipping back into civil war as the reasons behind its actions, the Respondent decided to block 

FriendsLook, Whistler and SpeakUp entirely. On 28 February, 1 March and 2 March 2018, the 

TCA, after investigating the matter, issued the ordinance blocking the Claimants’ websites for 

non-compliance with the new legal requirements for social networks. 

Other platforms used by radicalists were, however, not blocked. The TCA explained this by 

stating thatthe other social networks being less popular and convenient for spreading hate speech 

were therefore,less dangerous. In the case of Wink, Respondent’s authorities held that the 

network was not at fault forthe algorithm’s inefficiency, as “spam” messages only contained 

short links and were consequently outof the filter’s reach. Respondent never explained why 

TruthSeeker was not blocked, but vary, ranging from the obvious lack of popularity of the 

network (nearly five times fewer users than in case of FriendsLook) to, in the words of one 

Tyrean digital daily newspaper, “the Government beingreluctant to terminate its own creation”. 

.The press in Tyrea and worldwide generally engaged in lengthy speculations as to the reasons 

forblocking the social networks. Among the publications that caused the most heated disputes 

was an article by digitalera.com, written by investigative journalist Margareta Harison, who is 

famous for herrevelationist works, some of which have proven to be inaccurate in the past. 

Citing a source “close tothe Tyrean government”, the article claimed that on 7 February 2018 a 

secret meeting was held by theTyrean President and selected members of the Tyrean 

government, where it was decided that blockingthe websites would be a quick and efficient 

measure compared to employing the filtering algorithms. 

Considering the unprecedented nature of their claims and the similarity of their positions, 

Claimantsdecided to join forces and submit a joint claim. It is also reported that joining the 



 

claims was requiredby a third party funding agency Claimants had approached for financing the 

costs of arbitration, as itviewed the joint claim more likely to succeed. On 29 June 2018, the 

Claimants submitted their requestfor arbitration to the ICSID Secretariat. 

.Arbitration, however, was regarded by Claimants as too slow to restore their rights. In parallel to 

thearbitral proceedings, Claimants engaged a public relations firm and resorted to other 

“unofficial”measures, (some of which were confirmed by evidence and some not), to, in the 

words of Whistler’sspokesperson, “expedite bilateral resolution of the disagreement with Tyrea”. 

As the affair attracted increased publicity, Respondent, aware of the potential implications to its 

international image and to its bid to host a World Expo, filed its request for provisional measures 

to stopClaimants from publicising and aggravating the dispute. 

 

Statement of jurisdiction  

1. The Provisional Measure 

A. the Tribunal has should not give the provisional measure asked by the respondent. 

The claimant argues that the requirements to grant provisional measures, as mentioned under 

Art. 47 of the ICSID Convention have not been fulfilled in the case at hand. Specifically, the 

respondent rises that there is no condition that can prove the urgency and necessity to take the 

said measure. The claimant further adds that there is no right that is prima facie subject to 

protection. 

B. No defamation directed against the Respondent 

In the absence of any defamation or other negative statements that are directed against the 

defendant, the Defendant should not avoid the claimants from making a general public 

discussion, sharing information to the public and facilitating its exchange of them. 

C. The Claimants also submit that there is no generally accepted trend in the ISCID 

Arbitration which requires the parties to keep arbitration documents confidential and 

therefore sharing the arbitration documents should not be prohibited. 

2. Jurisdiction on the case at hand 

The Tribunal will have jurisdiction to entertain the case. The denunciation of the ICSID 

Convention will not have an effect on all investments made before it. Article 9 of the BITs give 

the Claimants an automatic right that comes from operating an investment and Claimants argue 

that such right should not be disturbed by unilateral withdrawal of the Respondent. Vienna 

Convention on Law of Treaties also supports this (Article 70 (1) (b)). Accordingly, the right to 

arbitrate is protected as per Article 71 of the ICSID Convention. 



 

The Tribunal has jurisdiction to entertain multi-party claim. The fact that the ICSID Convention 

does not contain a provision that directly addresses this issue does not mean it is prohibited. 

Tribunals, at different times, have found that the ICSID Convention and Arbitration Rules allow 

multiparty claims. (e.g. The Award in the case of Funnekotter et al Vs. Zimbabwe, ARB/05/6, 

April 2009) 

Further, the claimant submits that a dispute at hand is a single dispute between all claimants and 

the respondent, as overall economic transactions of the investors are the same and therefore they 

are asking for the same interest. 

Questions presented 

 Whether the Tribunal should grant the provisional measures requested by Respondent 

  Whether the Tribunal has jurisdiction over the dispute, given that the Respondent has 

denounced the ICSID Convention 

  Whether the Tribunal has jurisdiction over the multiparty arbitration claim brought 

against the Respondent 

Summery on argument  

With its request of 21 December 2018, Respondent requested the Tribunal to grant provisional 

measures ordering Claimant to refrain from unilaterally disseminating any arbitration material to 

the press, from disclosing case-related information and from any other conduct (such as intense 

lobbying) that could further aggravate the dispute and jeopardize the integrity of the proceedings. 

The request was triggered by the publication of multiple press articles and commentaries in local 

and international media outlets accusing Tyrea of censorship and violating basic freedoms of 

expression, which started at the same time as the arbitration proceedings, as well as the 

dissemination to the press of case documents, such as witness statements, and the selective 

publication of excerpts from the parties’ submissions that gave an one-sided picture of the 

dispute. 

The Claimants can argue that Respondent has failed to establish the existence of a right 

susceptible to protection and that provisional measures are not to be granted in connection to 

every procedural circumstance of the case, without a specific impact on the underlying 

substantive dispute. 

The Claimants will likely argue that necessity constitutes a high threshold, requiring the 

existence of serious and irreparable harm to the rights invoked, a standard widely accepted by 

tribunals . 

The arguments between the parties will surround the interpretation of Articles 71 and 72 of 

theICSID Convention: 



 

Article 71: Any Contracting State may denounce this Convention by written notice to the 

depositary of this Convention. The denunciation shall take effect six months after receipt of such 

notice. 

Article 72: Notice by a Contracting State pursuant to Articles 70 or 71 shall not affect the rights 

or obligations under this Convention of that State or of any of its constituent subdivisions or 

agencies or of any national of that State arising out of consent to the jurisdiction of the Centre 

given by one of them before such notice was received by the depositary. 

The Claimants will likely argue that the denunciation of the ICSID Convention will have no 

effect on the investments concluded before the ICSID Convention. Article 70(1)(b) of the VCLT 

states that the termination of a treaty “does not affect any right, obligation or legal situation of 

the parties created through the execution of the treaty prior to its termination”. A combined 

reading of the ICSID Convention and BITs leads to the conclusion that for investments 

completed prior to effective date of denunciation in most BITs, the ICSID jurisdiction would 

survive the denunciation of the ICSID Convention.  

2. The Claimants will likely argue that the consent given by the Respondent in the BIT cannot be 

unilaterally withdrawn. As per Article 25(1) of the ICSID Convention, “no party may withdraw 

its consent unilaterally”. This is a restatement of principle of pacta sunt servanda and is 

complemented by Article 72 which ensures that the agreement to arbitrate, once concluded, 

cannot be vitiated even through a state’s withdrawal from the ICSID Convention.  

 The Claimants will likely argue that their right to initiate arbitration is protected under the six-

months’ period provided under Article 71 of the ICSID Convention. Article 71 of the ICSID 

Convention states that “The denunciation shall take effect six months after receipt of such 

notice.” Therefore, the host State is a party to the ICSID Convention (Contracting State) up to 

the expiration of the six-month period (M.D. Nolan & F. Sourgens, A Preliminary Comment –

The Interplay between State Consent to ICSID Arbitration and the Denunciation of ICSID 

Convention: 

The Claimants will likely argue that refusal of the Tribunal to exercise would amount to denial of 

justice as the news of denunciation of the ICSID Convention was made public only. 

● Although the ICSID Convention does not contain a specific provision setting forth a procedure 

for multiparty arbitrations, the Convention’s travaux préparatoires indicate that the drafters did 

contemplate submission of claims by multiple parties. During negotiations, the British expert 

presented at the drafting expressed the view that it was implicit in the text that there may be more 

than two parties to a dispute (History of the ICSID Convention, Documents Concerning the 

Formulation of the Convention on the Settlement of International Investment Disputes between 

States and Nationals of Other States (1968), Volume II-1, 400, 413). 



 

In addition, as at least one commentator suggests, ‘provided that the jurisdictional limitations as 

to the parties to proceedings under the Centre are observed, and the consent of all parties 

concerned is secured, there is no reason why appropriate multipartite proceeding cannot be 

carried out pursuant to the Convention’(P. Szasz, ‘Je Investment Disputes Convention—

Opportunities and Pitfalls (How to Submit Disputes to ICSID)’, 5 Journal of Law and Economic 

Development (1970) 26). In practice, Tribunals have consistently found that the ICSID 

Convention and Arbitration Rules, and the A(AF)R, allow multiparty proceedings and current 

procedural rules have accommodated such claims. For example, in Funnekotter and others v. 

Zimbabwe (ARB/05/6), Award (April 22, 2009), apparently unrelated investors brought a 

claimalleging expropriation due to land acquisition legislation of Zimbabwe. 

● The fact that the BIT uses the term “investor” in a singular form does not indicate lack of 

consent for multiparty arbitration. To support this statement Claimants may rely on the Alemanni 

v. Argentine Republic case where the tribunal decided that focusing primarily on whether the 

bilateral investment treaty in question used the word “investor” in the singular or plural was 

inappropriate. Instead, the tribunal considered the key question to be whether “the words ‘dispute 

arising directly out of an investment, between a Contracting State . . . and a national of another 

Contracting State’ as they appear in Article 25(1) of the ICSID Convention [are] to be 

understood as meaning ‘dispute 18 between a Contracting State and one, but only one national or 

another Contracting State.’” The tribunal concluded that there was nothing in the context of the 

ICSID Treaty or additional materials to support importing the phrase “but only one” into the 

analysis. 

 Claimants will likely argue that invoking two different BITs does not constitute a problem Some 

multiparty claims invoke a single instrument of consent (a treaty, law or contract), but many rely 

on multiple sources of consent, including different BITs (see e.g., OKO Pankki Oyj and others v. 

Estonia (ARB/04/6), Award (November 19, 2007) or combine a BIT claim with a claim based on 

contract or legislation (see e.g., Goetz and others v. Burundi (ARB/01/2), Award (June 21, 

2012)) 

 Claimant will have to show that a single dispute exists between all three Claimants and 

Respondent: Tribunals considering whether a multiparty claim can be maintained have 

considered various factors, including whether: (i) a single dispute exists; (ii) the investment is the 

same or was made jointly by the claimants; (iii) the underlying facts or the overall economic 

transaction are the same; (iv) the investors or the claims are affiliated; (v) the challenged 

measures are the same; (vi) the same respondents are named; or (vi) the remedies sought are 

aligned. The more related the cases are, the more likely a Tribunal is to treat them together - even 

over a party’s objection. 

 

 



 

Argument on merit 

1. The respondent has violated its duty to extend Fair and Equitable Treatment 

under Article 3(1) Tyrea-Novanda BIT and Article 3(1) Tyrea-Kitoa BIT 

While tackling this submission, we want to discuss two issues relating to the alleged violations of 

the BITs by the Respondent: 

● breach of Articles 3(1) of the BITs granting fair and equitable treatment; and 

● breach of Articles 6 of the BITs prohibiting expropriation 

  Expropriation 

we argue that the blocking of our websites in the territory of Tyrea by Respondent’s ordinances 

for their alleged violation of recent regulatory framework (Law No. 0808-L) aimed at 

counteracting dissemination of hate speech in social media amounted to expropriation of our 

investments in Tyrea. Due to the blocking, which is in force at the time of the proceedings, we  

were forced to cease their operations in Tyrea. 

Article 6 of the Tyrea-Novanda BIT and Article 6 of the Tyrea-Kitoa BIT are identical and read 

as follows: 

“Neither Contracting Party shall take any measures depriving, directly or indirectly, nationals of 

the other Contracting Party of their investments unless the following conditions are complied 

with: 

(a) The measures are taken in the public interest and under due process of law; 

(b) The measures are not discriminatory or contrary to any undertaking which the former 

Contracting Party may have given; 

(c) The measures are accompanied by provision for the payment of just compensation. 

Such compensation shall represent the genuine value of the investments affected and shall, in 

order to be effective for the claimants, be paid and made transferable, without undue delay, to the 

country designated by the claimants concerned and in the currency of the country of which the 

claimants are nationals or in any freely convertible currency accepted by the claimants.” 

 Public interest  

 Respondent justifies the blocking with the necessity to protect public interests. Claimants may 

argue, however, that underlying public interests do not automatically justify the measures, which 

still need to be proportionate and necessary to achieve such public purpose (Quiborax S.A. v. 

Bolivia, ADS v. Hungary). Claimants will need to discuss if Respondent had other viable 

alternatives of achieving the same purpose (such as, e.g., extension of the deadline forthe 



 

establishment of the filtering algorithm, temporary blocking etc.) and how justified Respondent’s 

measures were to achieve the particular public purpose. Teams may refer to some real-life 

examples, such as the events related to conflicts in Sri Lanka and Facebook’s policy in that 

country, to boost their argumentation. 

 

 Discrimination 

To demonstrate discrimination, Claimants need to show that in similar cases States treats 

investors differently without reasonable justification. Claimants may point out that only three of 

five social networks operating in Tyrea were blocked, however, it is necessary to demonstrate 

that the circumstances were indeed similar (even though TruthSeeker was less popular and thus 

posed a lesser threat, and though the algorithms would not be effective in case of Wink) and that 

the difference in treatment was not justified. The facts used in arguments may vary, e.g., a 

reference may be made to, among other things, the fact that although an algorithm would not 

work for Wink, this network was still a platform for dissemination of hate speech and that, even 

though it might not have violated the law, the blocking (or at least any other measures) against it 

would have probably been justified in light of the dire circumstances. 

 Legitimate expectations (“any undertaking which the former Contracting Party 

may have given”) 

Frustration of investment-backed expectations has been recognized in some cases as an indicator 

of indirect expropriation (e.g., Grand River v. US, Azurix v. Argentina). Claimants may seek to 

rely in this regard on the statements made by Tyrean officials assuring the networks of stable 

legal framework and beneficial infrastructure (see, e.g., line 1475 and further on p. 48 and para. 5 

on the same page). 

2. Claimants argue that Fair and Equitable Treatment, nowadays, is all about 

protecting the legitimate expectation of investors. The issuance of new ordinance 

is against legitimate expectation on part of the claimants. 

 

 Legitimate Expectations 

The first argument the claimant is likely to make is regarding legitimate expectations, which are 

well established in investment arbitration.1 Specifically, the Claimant is likely to rely on a 

number of representations made by Tyrea at the time of the making of the investment, such as its 

liberal, pro-freedom of speech and pro-foreign investor legislation as well statements made by 

government officials as establishing legitimate expectations in favour of the investor (lines1469-

1489 of the moot problem). It will then argue that the Respondent’s amendment to the media 

legislation violated these representations by removing the pro-freedom of speech (and thus pro-



 

foreign investor) aspects of the Media law, and therefore that this amendment, the subsequent 

executive orders establishing and then shortening the deadline and finally the blocking of the 

investment have frustrated these expectations. Furthermore, it can attempt to preclude a “public 

interest” defence by arguing that the Respondent’s legal framework violates the rights to 

freedom of expression and privacy established under the International Covenant on Civil and 

Political Rights, and that while the right to freedom of expression has a public order exception, 

the right to privacy does not (it only has a reasonableness and non-arbitrariness requirements)2 

and further that neither of the exceptions’ criteria are met. 

 Arbitrariness and Unreasonableness 

Claimant may contend that the measure is arbitrary and unreasonable.3 There are two facts that 

support this determination by the claimant. The first is that the deadline was decreased by 15 

days which is solely responsible for the blocking of the websites, and that a 15 day decrease in 

the time limit is unlikely to have had a significant impact on the domestic situation. The second 

is that any diminishment in the situation was inadequate and occurred only in cities, which can 

be attributed to the stated increase in security in these areas (see clarification 15). Furthermore, 

the Claimant is also likely to contend that the measures were not in the “public interest” as the 

Respondent aimed to curtail freedom of speech and expression and privacy, both of which are 

enshrined in the ICCPR; this is similar to the public interest defence above. Furthermore, the 

public order defence can be rebutted on the grounds that the measures did not significantly 

restore public order (clarification 5) 

 Discrimination 

 Finally, the Claimant is likely to contend that the respondent has committed 

discrimination.4Discrimination in essence is a differentiation between like persons in like 

circumstances on impermissible or unreasonable grounds. In this case, the Statement of 

Uncontested Facts clearly notes that Wink and Truthseeker were both swamped with radicalist 

messages, yet they were not blocked. While the SOUF notes that both were less popular 

(Truthseeker was a fifth as popular as FriendsLook), both were still used to spread radicalist 

messages, and if the domestic situation was as dire as the Respondent has represented, it is 

unjustifiable for the Respondent to have blocked foreign investors’ but not domestic sites. 

Reliance can also be placed on the fact that the TCA did not even attempt to justify why 

Truthseeker was not blocked. 

3. The action of respondent whereby it blocked the operation of claimants’ 

investments amounts to indirect expropriation of the investment because it 

paralyzed the operation of the investment. 

4.   Claimants further submit that the action by the respondent is arbitrary, 

unreasonable and discriminatory. 



 

5.  The action is taken against investment and made it non-operational without 

presence of any public interest and full compensation as a precondition for 

expropriation. 

Relief sought   

Against the facts presented in this request for arbitration, Claimants request the Tribunal to: 

 Declare that the respondent has expropriated Claimants’ investments by the 

implementation of the new ordinance and by blocking of claimants’ websites since 28 

February 2018, as per Article 6 of the Tyrea-Kitoa BIT and Tyrea-Novanda BIT. 

  Find that the respondent in breach of the Fair and Equitable Treatment standard under 

Article 3.1 of the Tyrea-Kitoa BIT and Tyrea-Novanda BIT by all its action. 

  To declare award of compensation for the Claimants in accordance with the respective 

amounts they have submitted depending on critical analysis of loss they incurred and 

additionally an interest starting from date of issuance of the award. 

  Find that Claimant is entitled to compensation by Respondent of all costs and fees 

related to these proceeding. 


