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STATEMENT OF FACTS 

 

I. PARTIES TO THE DISPUTE 

The Claimants are international social media networks namely FriendsLook, SpeakUp and 

Whistler. FriendsLook is incorporated in, and in accordance with the laws of Novanda. SpeakUp 

and Whistler are incorporated in, and in accordance with the laws of Kitoa. The Respondent is 

the Republic of Tyrea. 

II. INVESTORS 

FreindsLook, Whistler and SpeakUp are internationally famous social networking platforms and 

function across hundreds of countries. All of them allow different modes of expression. While 

Friendslook and Whistler allow sharing of posts, SpeakUp facilitates speech using a blog format. 

The main source of revenue for all of these corporations is online advertisement contracts, 

content personalisation services and paid subscriptions.  

III. HISTORICAL BACKGROUND 

The Republic of Tyrea is a democratic state with a population of 120 million. After becoming a 

democracy in 2012, it passed a new Media Law, which granted Tyrean citizens widespread 

access to the internet. The Claimants saw this liberalisation as a potential opportunity to expand 

their business and launched the Tyrean versions of their websites in 2015. These were 

immensely successful and soon gained millions of users.  

However, considering the internet as an ideal media, Tyrean radicalist groups started using these 

social networking platforms to disseminate extremist speech and disinformation. Multiple new 

fake accounts were created to further hate agenda. These groups also used Wink, a local 

messaging application and TruthSeeker, a platform created by the Respondent, to spread hateful 

content.  

IV. ORIGINS OF THE DISPUTE 
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On 12 January 2018, violent altercations between Tyrean ethnicities resulted in hundreds of 

casualties. Against this backdrop, the Respondent denounced the ICSID Convention on January 

5, 2018 and passed an amendment to the Media Law on January 12, 2018. This amendment 

made it mandatory for all social media networks to develop and implement an effective 

algorithm to filter hate speech and a user ID mechanism. The law initially set the deadline of 60 

days. The Claimants immediately started working on the algorithm, believing that that they could 

develop the algorithm in 45 days and test the algorithm in the remaining two weeks’ time. 

V. BLOCKING OF WEBSITES 

Thirty days after the amendment of the law, Tyrea amended the initial deadline to 45 days. This 

reduction of deadline compromised on the initially promised testing time. Due to the lack of 

testing, the algorithm turned out to be not entirely effective, despite Claimants’ best efforts. 

Upon this violation, Tyrea blocked the Claimants’ platforms after the expiry of the new 

deadlines. The local platforms of Wink and TruthSeeker, however, were not blocked.  

 

VI. ARBITRATION 

 On 29 June, 2018, the Claimants decided to submit a joint claim against the Respondent to the 

ICSID Secretariat. The Claimants requested the Arbitral Tribunal to find and adjudge that the 

Respondent has expropriated their assets and breached the FET standard under the BITs signed 

with Kitoa and Novanda. The Claimants also sought damages for the same. In the light of 

increased publicity by the media, the Respondent seeks provisional measures to prevent 

aggravation of this dispute. 
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SUMMARY OF PLEADINGS 

 

I. RESPONDENT IS NOT ENTITLED TO PROVISIONAL MEASURES. 

The Tribunal should not grant the requested provisional measures as the Respondent has failed to 

specify their rights as per the requirements of ICSID Arbitration Rule 39(1). In arguendo, the 

Claimants have not violated the right to non-aggravation of dispute and confidentiality of 

proceedings. Finally, the tests of necessity and urgency are not met. 

II. THE TRIBUNAL HAS JURISDICTION DESPITE TYREA’S DENUNCIATION OF THE ICSID 

CONVENTION. 

Article 72 of the ICSID Convention preserves the unilateral consent to arbitration of a 

denouncing state which can be matched by the Claimant even after its denunciation. Further, the 

Respondent’s consent to ICSID jurisdiction given through the BITs is an international obligation. 

Therefore, it remains in effect despite denunciation and can be acted on by the Claimants. In any 

case, the Claimants’ claim is within the six-month period for the denunciation to take effect as 

per Article 71 of the Convention. 

III. THE TRIBUNAL HAS JURISDICTION OVER THIS MULTI-PARTY CLAIM UNDER TWO 

SEPARATE BITS. 

Article 25 of the ICSID Convention read expansively with the BITs can be interpreted to allow 

for multi-party proceedings. Further, there is no requirement of specific consent to such 

proceedings that needs to be provided by the Respondent. Additionally, there is sufficient factual 

and legal commonality to entertain this joint claim even under two separate BITs. 

IV.  RESPONDENT HAS VIOLATED ARTICLES 3(1) & 6 OF THE BITS.  

The Respondent has failed to observe its obligations under the BITs. The complete shutdown of 

the platforms was disproportionate in nature. Moreover, it selectively targeted the Claimants and 

breached their legitimate expectation of consistency. Therefore, the FET standard under Article 

3(1) has been violated. Further, the blockage annihilated the Claimant’s investments and was 

expropriatory in nature. Additionally, the defense of police powers cannot be invoked, and the 

expropriation violates Article 6. 
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V. DAMAGES SHOULD BE CALCULATED IN ACCORDANCE WITH THE DCF METHOD.  

The Respondent has violated its obligations under the BITs and therefore is liable to compensate 

the Claimants. The genuine value of the Claimants’ revenue generating enterprises cannot be 

calculated in the absence of an award for lost profits. To this end, a Discounted Cash Flow 

method should be deployed because the Claimants are going concerns and future profits can be 

reasonably projected.  
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PLEADINGS 

 

 THE RESPONDENT IS NOT ENTITLED TO THE REQUESTED PROVISIONAL 

MEASURES 

1. Provisional measure is an extraordinary remedy which is not routinely granted.1 The 

Tribunal should not only have the power to grant such measures, but also that there must 

be compelling circumstances which warrant such protection.2 

2. The power of a tribunal to grant a request for provisional measures under the ICSID 

framework is derived from Article 47 of the ICSID Convention and Rule 39 of the ICSID 

Arbitration Rules.3 In the present case, the Respondent does not meet the preconditions of 

Rule 39(1) [A]. In any case, the Respondent does not establish that the Claimant has 

violated any rights that must be protected [B]. Moreover, the Respondent fails to establish 

the necessity and urgency which entitles them to provisional measures [C].  

A) THE REQUIREMENTS OF RULE 39(1) HAVE NOT BEEN MET. 

3. Rule 39(1) requires that a request shall mandatorily specify the rights and circumstances 

that warrant provisional measures.4 On the contrary, the Respondent’s claims are 

hypothetical in nature (a) and, bear no relation to the subject matter of the dispute (b). 

Therefore, the request for provisional measures must be denied. 

a) The rights and circumstances are hypothetical and do not presently exist. 

4. Provisional measures are meant to preserve a party’s rights.5 The use of present tense in 

Rule 39(1) signifies that the rights must exist at the relevant time.6 They cannot be pre-

 

1 Maffezini, ¶10. 

2 SCHREUER, 759. 

3 ICSID Art. 47; Rule 39. 

4 Rule 39(1). 

5 SCHREUER, 759. 
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emptive or hypothetical.7 Therefore, the circumstances on which the claim is based must 

not relate to a contingent future event.8  

5. Here, the Respondent has misplaced apprehensions. They believe that the Claimants’ 

publications may affect their bid to host the World Expo 2025 – an event 6 years from 

now.9 They also suppose that it will affect their scheme of issuing sovereign bonds and 

increase their overall costs.10 Since these events are in the future, the Respondent fails to 

prove a reasonable nexus between the Claimants’ publications and their chances of 

success or failure. The Respondent’s request is based on a possibility and not a concrete 

right which must be protected. Therefore, they do not comply with the requirement of 

Rule 39(1).  

b) The rights do not relate to the subject matter of the dispute. 

6. The Tribunal does not have a carte blanche to protect any and all the rights of the 

Respondent, it only has jurisdiction over the dispute submitted to it.11 Necessarily, it can 

only protect the rights in dispute.12 The Tribunal in Maffezini held that the rights to be 

specified must coincide with the subject matter of the dispute and any separate, unrelated 

and extraneous matters should therefore not be considered.13  

7. Although some tribunals subsequently disagreed with the view of strict coincidence, they  

however accepted that there should be a reasonable link between the rights and the subject 

matter of the dispute.14 The Plama Tribunal observed that rights that may find protection 

 
6 SCHREUER, 799. 

7 Maffezini, ¶13. 

8 Id., ¶20. 

9 Record, 37, ¶8. 

10 Id., ¶¶ 8,10. 

11 SCHREUER, 798. 

12 Amco, ¶3. 

13 Maffezini, ¶23. 

14 Plama; Occidental. 
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by way of provisional measures are essentially defined by the claims.15 Therefore, even if 

the rights are general in nature, they must still bear a specific nexus to the dispute.16  

8. Even in Amco v. Indonesia, where the Respondent sought to restrain the Claimants’ media 

interaction relating to the dispute, the Tribunal rejected it noting that such interaction did 

not reasonably prejudice the claim of expropriation which was before it.17 Further, the 

Churchill Mining Tribunal clarified that economic consequences of any publication 

regarding the dispute are not germane to the request for provisional measures.18 

9. Here also, the Respondent seeks a relief unrelated to the dispute. First, the Respondent 

seeks to hold the Claimants responsible for its failure to maintain its law and order 

situation.19 Second, it seeks refuge under future economic consequences which are not 

certain viz. the World Expo and sovereign bonds.20 Neither of these circumstances relate 

to the subject matter of the dispute which are the allegedly unlawful actions of the 

Respondent violating the rights of the Claimants under the BIT. 

10. Therefore, the rights, circumstances and reliefs sought have not been specified as per 

Arbitration Rule 39(1) due to lack of nexus to the subject matter of the dispute. 

B) IN ANY CASE, THE RIGHTS CLAIMED BY THE RESPONDENT ARE NOT JEOPARDISED BY 

THE CLAIMANTS’ ACTIONS. 

11. Even if the rights susceptible of protection are specified, the Claimant submits that their 

actions violate neither the Respondents right to non-aggravation (a), nor the right to 

confidentiality of proceedings (b). 

a) The Claimants are not jeopardising the right to non-aggravation of dispute. 

 
15 Plama, ¶40. 

16 Id. 

17 Amco, ¶3. 

18 Churchill, ¶45. 

19 Record, 38, ¶11. 

20 Record, 37, ¶¶8, 10. 



-Pleadings- 

-(8)- 

MEMORIAL for CLAIMANTS 

12. The right to non-aggravation is premised on the good faith conduct of parties.21 It has been 

qualified as a right to the refrain from actions which would make resolution of the dispute 

by the tribunal more difficult.22 Its breach is decided on the facts and circumstances of 

each case.23 However, as upheld by the Nova tribunal, this right does not have the power 

to sweepingly freeze another parties conduct.24 It is recognized that the parties have a right 

to portray their side of the story to the press and the public at large,25 through the 

employment of a media strategy.26 Equally, it permits parties to pursue an amicable 

settlement of the dispute despite the initiation of arbitration.27  

13. Here, Claimants are multinational corporations with a global reputation and investors from 

across the globe.28 They have decided to collectively approach this Tribunal against the 

actions of the Respondent State. 

14. The Claimants were obliged to not only protect its own reputation but also give assurances 

to its investors.29 They did not engage a Public Relations (‘P.R.’) firm to aggravate the 

dispute as is contended by the Respondent. On the contrary, it was to further the bilateral 

resolution of the dispute30 and ensure a consistent, consolidated and streamlined flow of 

information about the dispute.31 Contrary to the Respondent’s claim, the Claimants action 

furthers the parties right of non-aggravation. It ensures that a professional and equipped 

 
21 Sofia, p.199. 

22 Amco, ¶5; Plama, ¶45. 

23 Gramercy, ¶61. 

24 Nova, ¶236. 

25 Vigotop, ¶60. 

26 Kinnear, 48. 

27 Churchill, ¶28. 

28 Record, 49, ¶6, 7. 

29 Record, 5, ¶15. 

30 Record, 53, ¶25. 

31 Kinnear, 48. 
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agency is regulating the information regarding the dispute and aiming for its amicable 

settlement.  

15. Therefore, the Claimants action of employing a P.R. Firm does not jeopardise the right of 

non-aggravation of dispute. 

b) The Claimants’ publications do not breach confidentiality of proceedings. 

16. Under the ICSID framework, parties do not have a general obligation to maintain 

confidentiality.32 Absent a specific agreement, tribunals have recognized the importance of 

public access to information.33 The Loewen Tribunal emphasized that, this applies more so 

when the public might be deprived of information relating to the government and its 

policies.34 

17. Under this umbrella, a general discussion of a dispute is permitted. Illustratively, the Amco 

tribunal, admitted that in the absence of a prohibition under law, the parties were 

permitted to state their position to the public.35  The World Duty Free tribunal agreed with 

this.36 ICSID tribunals have previously granted provisional measures in furtherance of 

confidentiality when the a party has published the other party’s documents without their 

consent.37 However, the Biwater tribunal has held that this duty only extends to the other 

party’s information.38 Thus, a party cannot be liable for breach of confidentiality for 

publishing its own documents.39 

18.  It is acknowledged nonetheless, that parties are bound by a good faith duty not to 

exacerbate the dispute or affect the integrity of the arbitration proceedings through any 

 
32 SCHREUER.  

33 Kinnear, 47. 

34 Loewen, ¶26. 

35 Amco, ¶4. 

36 Duty Free, ¶16. 

37 Malintoppi, 170; Biwater; Tallin. 

38 Biwater, ¶156. 

39 Id. 
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publications.40 However, the Churchill Mining Tribunal had denied the requested 

provisional measures on the ground that, merely stating publicly that one party contests 

the claims of another does not, in and of itself violate a good faith duty.41  

19. Here, the Claimants admit to publication of their own arbitration request in ‘The Global 

Herald.’42 This publication does not violate any confidentiality requirement as it was a 

publication of their own document. Besides this, there has been no other dissemination by 

Claimants which can be proven by evidence.43  

20. Further, the allegation of the Respondent with respect to the media title “Tyrea’s 

International News: Hypocritical State Finds Freedom of Expression Hypocritical”44 does 

not hold as it is merely an opinion regarding the general dispute. This is in furtherance of 

the inherent right of the Claimants’ to make information public and generally comment on 

the case as supported by the Loewen, Amco and World Duty Free tribunals. 

21. Therefore, the Claimants has not violated the right to confidentiality of proceedings of the 

Respondent. 

C) THE REQUIREMENTS OF NECESSITY AND URGENCY HAVE NOT BEEN MET. 

22. The tests of necessity and urgency are closely interrelated and have been well developed 

by ICSID tribunals as indispensable tests to grant provisional measures.45 The burden of 

proving an urgent need for the relief, lies on the requesting party.46  

23. The Biwater Tribunal held that a measure would be urgent when a party can prove that 

there is a need to obtain the measure requested before the final award is issued.47  

 
40 Churchill, ¶46. 

41 Churchill, ¶47. 

42 Record, 37, ¶4; Record, 67, ¶7. 

43 Record, 67, ¶7. 

44 Record, 37, ¶5. 

45 Malintoppi, 161; Perenco, ¶43. 

46 Tanzania Electric, ¶18. 

47 Biwater, ¶76. 
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24. According to ICISD practice, a provisional measure is necessary when ‘irreparable harm’  

will be caused to the requested party in the absence of such measures.48 The Plama and 

Metalclad Tribunals have qualified ‘irreparable harm’ as the injury or harm which cannot 

be made good by subsequent payment of damages.49 The Occidental Tribunal added that 

the mere possibility of future harm was not sufficient.50 While it is acknowledged that 

tribunals like that in PNG v. Papua New Guinea, shifted to a more flexible standard of 

‘serious or grave harm’.51 The Nova tribunal, observed that the threshold of “irreparable” 

harm is only lowered when the applicant is seeking specific performance or some other 

form of equitable relief 52, which is not our case. 

25. Here, the actions of the Claimants do not rise to the threshold of irreparable harm which is 

urgent or necessary to protect the Respondent. This is because the only harm that the 

Respondent mentions is a future and possible harm to their economy viz. the loss of the 

World Expo bid and sovereign bonds scheme.53 Not only are both these events highly 

speculative and based on future expectation and therefore not urgent, but they are also not 

necessary as they are easily compensable by damages upon finding of any liability. 

26. Therefore, the conditions of neither necessity nor urgency are satisfied. 

 THE TRIBUNAL HAS JURISDICITON RATIONAE VOLUNTATIS, DESPITE 

TYREA’S DENUNCIATION OF THE ICSID CONVENTION 

27. Article 25 embodies that consent forms the cornerstone of establishing jurisdiction of the 

Centre.54 However, Articles 71 and 72 allow a state to opt out of its membership, without 

withdrawing its consent for existing investments, by way of denunciation.55  

 
48 Id. 

49 Plama, ¶46; Metalclad, ¶8. 

50 Occidental, ¶89. 

51 PNG, ¶109. 

52 Nova, ¶238. 

53 Record, 37, ¶¶8, 10. 

54 IBRD, ¶23. 
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28. In this regard, the Claimants submit that this tribunal has jurisdiction as Article 72 of the 

ICSID Convention provides for survival of unilateral consent by the denouncing state (A) 

Further, the Respondent’s consent given through its BITs still remains in effect despite the 

denunciation (B) and, in any case, the Claimants are well within the six-month period 

provided for in Article 71 to bring their claims before this tribunal (C). 

A) ARTICLE 72 OF THE ICSID CONVENTION PROVIDES FOR SURVIVAL OF THE 

DENOUNCING STATE’S UNILATERAL CONSENT. 

29. Article 72 of the Convention provides for the survival of consent given prior to a notice of 

denunciation.56 A plain reading of Article 72 stating ‘consent to ICSID jurisdiction’ given 

by ‘one of them.’ implies that this consent which is referred to is given independently by 

the denouncing state which remains unaffected by the notice of denunciation of the ICSID 

pursuant to Article 71.57  

30. Contrarily, Professor Schreuer argues that such consent only implies perfected consent 

and not unilateral consent.58 However, this is not a plausible interpretation as it would 

require Article 72 to read as “given by one of them and a national of another Contracting 

State or another Contracting State.”59  

31. Further, this interpretation of Article 72 is in consonance with the rules of interpretation 

under Article 31, Vienna Convention on the Law of Treaties (‘VCLT’).60 The Convention 

in its provisions mentions the term consent in both the mutual sense, as well as the 

unilateral sense. Wherever consent is mentioned in the mutual sense, such as in the 

Preamble, paragraph 6, 61 the first part of Article 25(1),62 Article 36,63 et. al, it is always 

 
55 ICSID, Arts. 71,72. 

56 ICSID, Art. 72. 

57 Garibaldi, 260. 

58 SCHREUER, 1280. 

59 Sourgens, 391. 

60 VCLT, Art. 31. 

61 ICSID, Preamble, ¶6. 
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qualified as consent of the ‘parties.’ If the word ‘consent’ had been used in the Convention 

to refer only to mutual consent as opposed to unilateral consent, it would have been 

unnecessary to qualify ‘consent’ as the consent of both parties.64 Therefore, there is no 

textual or contextual basis for the ruling out an interpretation pertaining to unilateral 

consent given by one party. 

32. In fact, Article 72 read in its context is merely an extension of the principle of 

irrevocability that is enshrined in Article 25(1) of the ICSID Convention.65 While Article 

25(1) generally provides that any consent that is given unilaterally by one party cannot be 

revoked arbitrarily once given, Article 72 specifically allows for the survival of  any 

unilateral pre-notice consent in the context of denunciation of the ICSID Convention by a 

state party.66 Therefore a contextual analysis of Article 72 leads to the conclusion that if a 

state wishes to withdraw its consent to arbitration, it must do so according to the terms of 

the consent instrument, not through denunciation of the ICSID Convention.67 

33. This interpretation is also supported by the drafting history of the convention wherein it is 

stated that “once a state had voluntarily agreed to submit a specific dispute or group of 

disputes to the jurisdiction of the Centre this agreement would be a binding international 

obligation.”68 

34. In the present case, therefore, the unilateral consent given by the Respondent by way of 

Article 9 of the Tyrea-Novanda and Tyrea-Kitoa BITs (‘the BITs’), given prior to the 

notice of denunciation, will survive the same and can only be terminated on its own terms. 

Thus, the claimant can rightfully give its matching consent to ICSID jurisdiction despite 

Tyrea’s denunciation of the ICSID convention. 

 
62 ICSID, Art. 25(1). 

63 ICSID, Art. 36. 

64 Garibaldi, 258. 

65 Garibaldi, 269. 

66 Garibaldi, Sourgens. 

67 Sourgens, 391. 

68 ICSID HISTORY, 5; Sourgens, 346.  



-Pleadings- 

-(14)- 

MEMORIAL for CLAIMANTS 

B) THE RESPONDENT’S CONSENT TO ICSID JURISDICTION THROUGH ARTICLE 9 OF THE 

BITS REMAINS EFFECTIVE.  

35. Claimants submit that they acted pursuant to the Respondent’s consent persisting in the 

BITs, despite denunciation. In this regard, State’s consent given through a BIT is an 

international obligation which can only be terminated on its own terms (a). Further, the 

offer-acceptance analogy is not practicable in investor-state arbitration (b). Even if the 

offer acceptance analogy were to be considered, the Respondent’s consent would qualify 

as a firm offer, irrevocable by its own terms (c). 

a) Consent given through a BIT is an international obligation which can only be 

terminated on its own terms. 

36. A state’s consent to arbitration is not nullified by way of its denunciation of the 

Convention. 69 Denunciation of the Convention pursuant to Articles 71 and 72 only affects 

a state’s status as a Contracting state under the Convention and not its consent to ICSID 

arbitration by way of a BIT.70 

37. This is because, the expression of consent in a BIT is more than merely an offer.71 By 

itself, it is an international obligation of legal consequence which is independent of an act 

of matching consent by an investor.72 This view has been supported in the partial dissent 

of Siag v. Vecchi wherein it was observed that, 

“The date in which the State expresses its consent in the treaty is not just 

an offer. It is much more than that and it has special legal effects, 

including obligations of the host state under the treaty. The date of 

expression of consent for the State is that of the entry into force of the 

treaty or some other instrument which embodies that consent.  When this 

consent is later matched by the consent of the foreign investor, the 

required conditions for submitting the dispute to arbitration are met, but 

 
69 BlueBlank (Aw), ¶93. 

70 Id. 

71 Nolan & Sourgens, 23. 

72 Limits of Consent, 9; Nottebohm. 



-Pleadings- 

-(15)- 

MEMORIAL for CLAIMANTS 

the respective expressions of consent do not appear to change their 

dates.”73 

 

This position was also recognized in the context of denunciation in the separate opinion 

of Blue Bank v. Venezuela.74 

38. Therefore, if a BIT provides consent to ICSID jurisdiction, then the consenting state is 

bound by the treaty under international law, and the consent will be therefore be 

irrevocable.75 The irrevocability of such consent flows from the binding force of the treaty 

in international law, which stems from the rule of pacta sunt servanda.76  

39. In fact, this international law principle would prevent any unilateral withdrawal, without 

an agreement of the other state party, for as long the treaty remains in effect.77 Thus, in the 

absence of a termination by mutual agreement, consent through a BIT would remain valid 

till the lifetime of that BIT and extends to the sunset period for investments made before 

its termination.78  

40. In the present case, Tyrea’s denunciation of the ICSID Convention on 5th January 2018 

without any prior notice79 is suggestive of an attempt to avoid any impending dispute 

arising out of the non-compliance of the amended media law they passed subsequently on 

12th January 2018.80 However, regardless of any attempt by Tyrea to bypass jurisdiction 

under ICSID, their BITs still are in place and still provide for Tyrea’s ‘unconditional 

consent’ to ICSID jurisdiction. 81  

 
73 Vecchi, p.64. 

74 BlueBank (Separate), ¶38. 

75 Garibaldi, 269. 

76 VCLT, Art. 26. 

77 Garibaldi, 269. 

78 Tietje, 28, 30. 

79 Record, 27; Record, 62, ¶7. 

80 Record, 8. 

81 Record, 56, Art. 9; Record, 58, Art. 13. 
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41. Therefore, Claimants through their request for arbitration matched this consent of the 

Respondent, persisting in the BITs validly, despite their denunciation of the Convention. 

b) The offer-acceptance model of consent given through a BIT is inapplicable to 

determine the host state’s consent given through a BIT. 

42. The offer-acceptance model of consent is an incorrect analogy in the context of investor-

state arbitration. Therefore, it cannot be used by the Respondents to bypass the Tribunal’s 

jurisdiction. 

43. International arbitration is traditionally premised around parties’ agreement to arbitrate.82 

This agreement is often broken down into an offer and acceptance model  analogous to the 

realm of contracts.83 This has led certain scholars and tribunals to believe that consent to 

arbitration given by way of a BIT can be viewed as a standing offer by the Respondent 

State which can only be perfected once it has been validly matched with the consent of an 

investor and only then does it fit into the jurisdictional requirement of Article 25.84 In fact, 

Professor Schreuer opines that denunciation takes immediate effect unless there is 

‘perfected’ consent i.e. a mutual agreement of consent to ICSID jurisdiction between two 

parties.85  

44. However, such an interpretation is incompatible with both the language of the ICISD 

Convention as well as BITs in general.86 The contract analogy of offer and acceptance 

fallaciously interprets ‘consent’ in Article 25 and 72 of the ICSID Convention to only 

mean mutual consent.87 However, such an understanding would be unwarranted because, 

as already previously mentioned, it is inconsistent with the text of the Convention.88 

 
82 Garibaldi, 273. 

83 Nolan & Sourgens, 18. 

84 SCHREUER, 1280; Kilic; Tenaris. 

85 SCHREUER, 1280. 

86 Sourgens, 373. 

87 Garibaldi, 274. 

88 See II(A). 
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45. Further, even tribunals have criticised the offer and acceptance model as it necessitates the 

immediate effect of denunciation which nullifies the existence of the six month survival 

clause for denunciation to take effect, provided for in Article 71 of the Convention, 

contrary to the principle of effet utile.89 Furthermore, in the context of BITs, the offer and 

acceptance model is not suitable for explaining the consequences of a unilateral 

withdrawal by a host state from its treaty obligations when an investment has already been 

made.90  

46. Thus, overall the contractual analogy only protects the rights of the denouncing party and 

not the rights or expectations of the investors who act upon the representations of 

providing ICSID jurisdiction made by the host states.91 This is antithetical to the object 

and purpose of the ICSID Convention which aims to strike a balance between the interests 

of the investors and host states and foster economic development.92  

47. Therefore, the offer and acceptance model of consent is not acceptable for establishing or 

denying jurisdiction. 

c) In arguendo, if the offer-acceptance model were to be considered, Respondent’s 

consent, would qualify as a firm offer, irrevocable by its own terms. 

48. A holistic understanding of the offer-acceptance model of consent will also include the 

conception of a firm offer which can become irrevocable by its own terms.93 In fact, the 

main proponent of this theory, Professor Emmanuel Gaillard, includes within the contract 

analogy, a distinction between ‘unqualified consent’ and an ‘agreement to consent.’94 

Illustratively, an unqualified consent is one which mandatorily refers to ICSID 

 
89 BlueBank (Aw); Venoklim. 

90 Sourgens, 373; Mezgravis, 9. 

91 Id. 

92 ICSID, Preamble. 

93 Gaillard, 8. 

94 Nolan & Sourgens, 21. 
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jurisdiction, however, an agreement to consent merely provides ICSID jurisdiction as an 

option amongst other available alternatives.95 

49. He states that an unqualified consent to arbitration as opposed to a mere agreement to 

arbitrate, given in a BIT amounts to a firm offer which cannot be revoked unilaterally after 

even after denunciation of the ICSID Convention except in accordance with the 

termination of the instrument of consent, which is, the BIT.96  

50. This interpretation maintains the requisite balance between the rights of investors and host 

states. Through mere agreements to arbitrate, host states can revoke ICSID jurisdiction by 

denunciation as other recourses are available to investors. However, if there is an 

unqualified consent to arbitrate, then the reasonable expectations of the investors are 

protected even after denunciation.97 

51. In the present case, the wording of Article 9 of the two BITs suggests that the 

Respondent’s consent amounts to an unqualified consent. This is because Article 9 

mandatorily provides for ICSID jurisdiction the minute both contracting parties are 

contracting states of the ICSID Convention.98 The availability of the additional facility is 

not as an alternative forum but instead as a forum only for the interim period till Tyrea 

ratified the ICSID Convention which was done within a period of months since the 

signing of the BITs.99 In 2015, when the Claimants invested in Tyrea, the only real choice 

left to the contracting parties was to submit any arising dispute, unconditionally, to ICSID 

jurisdiction.100 

52. Therefore, even as per the offer-acceptance model, the Respondent’s consent through its 

BITs, being an unqualified one, allows for Claimants to give their matching consent even 

after denunciation. 

 
95 Gaillard, 7, 8. 

96 Id. 

97 Limits of Consent, 8. 

98 Record, 56, Art. 9(1). 

99 Record, 56, Art. 9(2), Record, 48, ¶2. 

100 Record, 56, Art. 9(3). 



-Pleadings- 

-(19)- 

MEMORIAL for CLAIMANTS 

C) IN ANY CASE, THE CLAIMANTS HAVE BROUGHT THEIR CLAIM BEFORE THE 

DENUNCIATION HAS TAKEN EFFECT AS PER ARTICLE 71. 

53. The Claimants’ consent to ICSID jurisdiction has been validly given as it was within the 

six month-period during which denunciation takes effect. 

54. Article 71 of the ICSID Convention establishes the right of a contracting party to 

denounce the ICSID pursuant to the rendering of a notice to the depository of the 

Centre.101 This denunciation per article 71 shall only take effect after six months from 

when such notice is rendered.102 This plainly suggests that in the event a contracting state 

denounces the ICSID Convention, it will still continue its membership during the six-

month period following the notice date.103  

55. On the other hand, Article 72 provides for survival of any consent related obligation prior 

to the rendering of the notice of denunciation.104 However, as was observed by the tribunal 

in Blue Bank v, Venezuela, these two provisions are not contradictory to each other and 

instead, must be read in harmony to apply to different situations.105  

56. The pre-notice rendering of consent as under Article 72 does not negate the possibility of 

accepting the denouncing state’s offer of consent even after the denunciation.106 This is 

because Article 72 is a mere negative prescription which states the effects that a 

denunciation shall not have, while the effects that a denunciation shall have are still 

governed by Article 71.107 Therefore it is Article 71 which deals with the effects of 

denunciation rationae temporis while Article 72 concerns the rationae materiae effects of 

denunciation.108 Any other interpretation, such as immediate effect of denunciation, is 

 
101 ICSID, Art. 71. 

102 Id. 

103 Manciaux, 5. 

104 ICSID, Art. 72. 

105 BlueBank (Aw), ¶108. 

106 Tejera, 433. 

107 Garibaldi, 260. 

108 Id. 
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unacceptable as it runs contrary to the principle of effet utile by nullifying the six month 

survival period provided under article 71.109 

57. This interpretation providing for a savings clause to allow parties to bring their claims 

before the denunciation of the multilateral treaty takes effect, is in consonance with 

international law as well.110 Illustratively, the ICJ in the case of Nicaragua v. Colombia, 

held that the only ‘immediate’ effect that a denunciation of a multilateral treaty has, is the 

immediate commencement of the survival period, before the expiry of which, it is 

permissible to bring any existing claims.111 

58. Specifically, even ICSID Tribunals, in cases like Venoklim and Blue Bank, have 

conformed with this interpretation by time and again affirming jurisdiction for claims 

brought by investors within the six-month period after notice of denunciation by the host 

state.112 Therefore, it is established that the inquiry with respect to the tribunal’s 

jurisdiction ratione voluntatis concerns whether, at the time the Claimant gave their 

consent to arbitration, the Respondent’s denunciation of the ICSID Convention had or had 

not taken effect. 

59. In the present case, since Tyrea had rendered its notice of denunciation on 5th January 

2018, the six-month period was to expire on 6th July 2018. Claimants, by giving their 

consent by way of the arbitration request on the 29th of June 2018, were therefore well 

within the six-month period under Article 71. 

60. Therefore, in any case, the jurisdiction of the tribunal is preserved despite Tyrea’s 

denunciation. 

 THE TRIBUNAL ENJOYS JURISDICTION OVER THIS MULTI-PARTY 

ARBITRATION CLAIM BROUGHT UNDER TWO SEPARATE BITS 

 
109 BlueBank (Aw), ¶119. 

110 Nicaragua. 

111 Id., ¶ 46. 

112 Venoklim; BlueBank (Aw). 
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61. Multi-party proceedings lead to increasing efficiency, cost-effectivity, management of 

time and resources and avoidance of inconsistency in awards.113 Therefore, despite lack of 

specific provisions, multi-party proceedings under the ICSID framework have become 

common practice.114  

62. In the present case, the Claimants submit that the multi-party proceeding before this 

tribunal should be entertained because the ICSID Convention and the BITs allow for the 

same (A). Further, specific consent by the Respondent beyond that which is already 

provided for in the BIT, is not required (B). Finally, there is sufficient factual and legal 

commonality to hear this claim under the two separate BITs (C). 

A)  THE ICSID CONVENTION AS WELL AS THE BITS ENVISAGE MULTI-PARTY 

PROCEEDINGS. 

63. It is acknowledged that neither the ICSID Convention and Rules nor the BITs explicitly 

contain any provision regarding the lawfulness of multi-party proceedings. However, it 

has been recognized that in the event of silence, tribunals may extend their jurisdiction to 

connected agreements when the intention of the parties and the language of the relevant 

instruments permit the same.115  

64. In the light of VCLT Articles 31 and 32, it is submitted that the language of the ICSID 

Convention (a) and both the BITs (b) allows for multi-party proceedings. 

a) The language of the ICISD Convention does not preclude multi-party 

proceedings. 

65. Article 25 of the ICSID Convention mentions a dispute between a national and a 

contracting state, in the singular form.116 Yet, it cannot be restrictively interpreted to 

 
113 Yannaca, 233; Lamm, 68; Kauffman, 81. 

114 ICSID (Working Paper), 833, 834. 

115 Strong(Silence), 1041. 

116
 ICSID, Art. 25. 
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conclude that only one party can bring a claim before the ICSID on the investor’s side.117 

In fact, ICSID tribunals in the past, in the cases of Abaclat and Ambiente, have recognized 

that the ordinary meaning of Article 25 is wide enough to accommodate multi-party 

proceedings.118  

66. The Abaclat tribunal observed that it would be against the spirit of the ICSID to interpret 

the silence regarding multi-party proceedings to mean a qualified silence.119 Instead it 

should be interpreted as a gap in the ISCID framework, which the tribunals will have the 

power to fill under Article 44.120 However, this power is not unlimited and will be based 

on the scope of consent  under the BITs, which also has been met in the present case.121  

67. Moreover, ICSID Convention’s travaux préparatoires which indicates that the drafters 

contemplated submission of claims by multiple parties.122 Therefore, such proceedings are 

not inconceivable or far removed from the purview of the ICSID framework.123 

Additionally, numerous ICSID cases involving multiple claimants have been heard by 

tribunals in the past.124 This itself is demonstrative of the fact that multi-party arbitration is 

a common feature in ICSID arbitration. 

b) The language of the BITs can be interpreted to allow for multi-party 

proceedings. 

68. Claimants submit that the two BITs in the present case are worded widely enough to 

encompass multi-party proceedings. 

 
117 SCHREUER, 162, 163. 

118 Ambiente, ¶130. 

119 Abaclat, ¶520. 

120 Id. 

121 Alemanni, ¶269; See III(A)(b). 

122 ICSID HISTORY, 400, 413. 

123 Ambiente, ¶132. 

124 Ambiente, ¶135; Funnekotter; Goetz; Alasdair. 
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69. Absent any BIT clause explicitly dealing with joining of claims, the language and 

intention of the parties to the relevant BIT is to be examined.125 The Abaclat and Ambiente 

Tribunals undertook such an analysis and determined that since the Argentina-Italy BIT 

used both the words ‘investor’ and ‘investors’ throughout its text, they should be 

considered to be interchangeable and should not be restricted to a formalistic 

interpretation based on being used in the singular or plural form.126 Further, multi-party 

proceedings could be envisaged contextually since, the disputes resolution clause in the 

BIT was titled “Settlement of Disputes between Investors and Contracting Parties.”127 

70. Here, the two BITs, much like the Argentina-Italy BIT, use both the terms ‘national’ and 

‘nationals’ interchangeably.128 Moreover, the heading of the arbitration clause of these 

BITs also reads as ‘Settlement of Disputes between one Contracting Party and Nationals 

or Companies of the other Contracting Party.’129 

71. Respondent may contend that these cases are inapplicable since they involved multiple 

claimants claiming under a single BIT. However, a similar logic was imported in the case 

of Guaracachi v. Bolivia wherein there were two investors claiming under two separate 

BITs, and it was observed that,  

“The offers of arbitration contained in the BITs were not subject to any 

condition or limitation in their scope that would prevent the two 

Claimants from submitting a single, joint arbitration case against the 

Respondent. Nor were they subject to any condition that claimants in 

arbitration proceedings must ground their claims in just one BIT.”130  

 

72. Respondent may also contend that bringing multiple claims under two different BITs was 

never intended as it could not be envisaged during the formation of the BITs. However, 

the Ambiente Tribunal observed that such a claim would be unfounded if the national 

 
125 Ambiente, ¶129. 

126 Ambiente, ¶131. 

127 Ambiente, ¶99. 

128 Record, 54-59. 

129 Record, 3, ¶2. 

130 Guaracachi, ¶336. 
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legislation of the Respondent State, allows for multi-party proceedings.131 As the Tyrean 

Civil Procedure Code 1998 does provide for collective claims.132 Therefore, the 

Respondent cannot take the defence of lack of intention as it would be well accustomed 

from its own legislation and legal tradition to the institution of multi-party proceedings. 

73. Therefore, the two BITs, in consonance with an expansive reading of Article 25 of the 

ICSID Convention, allow for multi-party proceedings. 

B) THERE IS NO REQUIREMENT OF ‘SECONDARY CONSENT’ BY THE RESPONDENT BEYOND 

THAT WHICH IS ALREADY PROVIDED FOR IN THE BIT. 

74. Respondent contends that their due process rights are being violated as there is a 

requirrement of specific consent to the multi-party proceedings, which has not been given 

by them. However, the Claimants submit that such a requirement is unwarranted and the 

Respondent’s consent to arbitration given through its BITs is sufficient for entertaining 

multi-party claims. 

75. The requirement of ‘secondary consent,’ relied upon by the Respondent is drawn from the 

dissenting opinions provided in Abaclat and Ambiente.133 The basis of this requirement 

was imported into the context of multi-party proceedings from an article by Strong, S.I., 

outlining the regime of secondary consent created by the U.S. Supreme Court, according 

to which, class arbitration changes the nature of arbitration.134 

76. However, Ms. Strong herself observed that both the dissents failed to recognize that the 

word ‘secondary’ was not used in the original source to mean ‘additional’ or ‘specific’ 

consent but was instead used merely as a synonym for ‘subordinate’ consent.135 In fact, 

the original article itself recognized that it would be “illogical to require a more rigorous 

standard of consent in situations involving matters of secondary (i.e. subordinate) concern 

 
131 Ambiente, ¶134. 

132 Record, 62, ¶8. 

133 Abaclat (Dissent), ¶173. 

134 Strong, 252. 

135 Strong(Abaclat), 151. 
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than in cases involving matters of primary concern.”136 Here, primary consent concerns 

consent to arbitration while secondary or non-core consent concerns matters of procedure, 

including multi-party procedures.137 Therefore, secondary consent cannot be read as an 

additional requirement. 

77. Further, the requirement of secondary consent is antithetical to the mechanism of consent 

to arbitration under Article 25.138 This is because, generally, an investor accepts the states’ 

offer of arbitration through a BIT, by the initiation of ICSID arbitration.139 This system of 

‘arbitration without privity’ assumes that the offer is made to a plurality of potential 

investors.140 If additional consent were to be a requirement for jurisdiction, an investor’s 

initiation of proceedings would amount to a counter-offer.141 The ICSID Convention has 

never contemplated the creation of such a system of counter offers and thus, there is no 

legal foundation for importing such an unreasonable standard of consent.142 

78. This position of law is reiterated by the decision of the majority in the Ambiente tribunal 

which upheld that, general consent to arbitrate subsumes consent to multi-party 

proceedings.”143 This has also been recognized in the context of multi-party claims under 

two different BITs.144 

79. In the present case, therefore, the unconditional consent given by the Respondent to ICSID 

jurisdiction in Article 9 of its BITs is sufficient to allow for multi-party claims and no 

additional consent is required.145 

 
136 Id. 

137 Rau, 202. 

138 ICSID Art. 25. 

139 SCHREUER, 1280. 

140 Paulsson, 233. 

141 Kabra, 432. 

142 Id. 

143 Ambiente, ¶141. 

144 Guaracachi, ¶343; Flughazen, ¶403; Suez I, ¶2; Oko, ¶¶196, 197. 

145 Record, 56. 
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C) ADDITIONALLY, THERE IS SUFFICIENT FACTUAL AND LEGAL COMMONALITY TO 

ENTERTAIN THIS JOINT CLAIM UNDER TWO SEPARATE BITS. 

80. It is widely accepted that unrelated claims cannot be joined together in a single 

proceeding.146 Accordingly, claims that are brought together must have some common 

link on a factual and legal level.147 

81. In the present case, the Claimants’ claims share a reasonable link on legal (a) as well as 

factual grounds (b). 

a) There is legal commonality to entertain this claim. 

82. Legal commonality exists, when the same or similar legal questions are raised through the 

joint claims.148 The tribunal in Noble Energy v. Ecuador observed that legal commonality 

can be adjudged when the measures complained of by the Claimants and the relief sought 

under the different instruments offer significant similarities.149 Further, in Guaracachi,  it 

was held that, when the claims are grounded on legal commonality, differences in the 

BITs themselves are moot.150  

83. As noted in Flughafen, legal commonality is judged upon the compatibility of the two 

separate BITs and the similarity in the scope of protection they offered to foreign 

investors.151  

84. In the present case, the Claimants have joined their claims arising out of the same State 

action of blockage of their websites.152 Although the blockage happened through three 

 
146 Sabahi, 185. 

147 Rosenfeld, 162; Abaclat, ¶543; Ambiente, ¶152; Alemanni, ¶282. 

148 Rosenfeld, 162. 

149 Noble Energy, ¶192. 

150 Guaracachi, ¶345. 

151 Flughafen, ¶411. 

152 Record, 11, 12. 
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different ordinances, they stemmed from the power derived from the same law of the host 

State.153  

85. Further, the two BITs are also compatible with each other as their substantive provisions 

are verbatim the same and therefore there is no difference in the protection afforded by 

them to foreign investors.154   

86. Thus, even though the claim is brought under two different BITs, the legal commonality 

of the claims is enough to warrant this multi-party proceeding. 

b) There is factual commonality to entertain this claim. 

87. Factual commonality concerns the similarity of the facts, which have to be assessed by a 

tribunal.155 Tribunals have determined that a factual similarity entails an assessment of a 

similar set of facts with respect to the economic conditions for investment and a similar 

factual scenario leading up to the alleged illegality by the state which lead to the 

deprivation of the Claimants’ investment.156 Further, tribunals have stressed that this 

similarity is to be adjudged on a standard of overt homogeneity and is not negated by 

specific circumstances surrounding individual actions of Claimants.157 

88. In the present case, the Claimants invested in the recently liberalized economy of Tyrea in 

2015.158 Since then, they were subject to the same economic conditions. In 2018, they 

were subject to the same measure of blockage by the Respondent which deprived them of 

their investment.159  

89. Therefore, there is sufficient factual similarity to entertain this multi-party proceeding. 

 

 
153 Record, 8. 

154 Record, 59. 

155 Rosenfeld, 162. 

156 Noble Energy, ¶192, Flughafen, ¶401. 

157 Abaclat, ¶¶541, 542; Noble Energy, ¶206. 

158 Record, 50, ¶10. 

159 Record, 52, ¶21. 
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 THE RESPONDENT’S ACTIONS VIOLATED ARTICLES 3(1) AND 6 OF THE BITS 

90. Claimants submit that the absolute submit that the absolute blockage of the platforms 

following an unreasonable reduction in compliance time, violated the fair and equitable 

treatment (‘FET’) standard of Article 3(1) of the BITs [A]. Further, the complete 

shutdown of Claimants’ business operations did not amount to expropriation, and violated 

Article 6 of the BITs [B]. 

A) RESPONDENT HAS VIOLATED ARTICLE 3(1) OF THE BITS. 

91. While the FET standard eludes a precise definition,160 the principle elements of its 

violation are,161 disproportionality (a), discrimination (b) and a violation of the legitimate 

expectations of the Claimants. (c) It is submitted that all these requirements have been 

violated in this case. 

a) The blockage was disproportionate. 

92. While customary international law provides substantial deference to the states, it 

nonetheless requires certain standards of rationality and proportionality.162 This has been 

repeatedly reaffirmed in the context of FET violation.163 

93. According to the test of proportionality laid down in Tecmed, the measures deployed by 

the state must be proportionate to the legitimate objective of the host state.164 However, 

this balance of proportionality would be violated if the state action imposes an “individual 

and excessive burden” on a single entity.165 This adjudication is to be made in the light of 

the lesser restrictive measures (‘LRM’) doctrine.166 Under it, should a host state have 
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multiple ways to achieve its objective, it must pursue one that is least restrictive to the 

rights of the parties that are affected by its action.167  

94. It is well-established that any blanket ban on websites are prima facie disproportionate and 

any blockage should be directed at ‘clearly identifiable internet content’.168 A complete 

blockage is grossly disproportionate, even at the face of a public order threat, due to its 

‘collateral’ impact on lawful expression.169 Respondent’s absolute shutdown is not only 

incompatible with the its obligations under the ICCPR,170 but at the same time, also fails 

to follow the LRM test. 

95. Here, it is submitted that there existed lesser restrictive measures that were not pursued. 

The Respondent’s sole objective of targeting hate content to the Tyrean users,171 could be 

achieved in alternate methods.  

96. First, the blockage could have been targeted at violative content. The users employed 

creation of fake accounts, hashtags, and online groups to propagate hate agenda.172 The 

access to the problematic content could be obstructed by blocking these groups and 

removing the hashtags.173 There could have additionally been a temporary deletion of the 

fake accounts.174  

97. Second, the nature of blockage could have been different. The blockage could have been 

limited geographically, or in functionality.175 For instance, in May, 2019, Indonesia 

limited access to certain features of Facebook and Whatsapp.176 It limited the speed of 
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uploading and downloading content on these platforms, thereby limiting the scope of 

disseminating hateful content.177  

98. Third, even if a complete obstruction was the only solution, it could be temporary. A 

blockage of fifteen days could have allowed the Claimants to fully develop the algorithm, 

according to their plan against the initially promised timeline.178 However, the blocking 

ordinances were neither limited in time nor revoked,179 even upon the de-escalation of 

violence.180  

99. In fact, the Tyrean officials failed to engage with the Claimants post blockage.181 This is 

indicative of the intention of government to stifle the expression of its people and guide 

the discourse through their own platforms.182 A similar situation was observed in the case 

of China post quelling of the Xinjiang riots of 2009, when it used its local platforms to 

shape the narrative in its favour.183  

100. Here, the Claimants were outrightly blocked for an indefinite time,184 without considering 

the impossibility of abidance with the onerous burden in the amended law.185 Such a 

complete blockage, in the light of failure to consider any lesser restrictive measures, 

violates the proportionality principle.  

b) The blockage was targeted at the Claimants and was discriminatory.  
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101. For any measure to be follow FET standard, it needs to be non-discriminatory.186 The test 

for discrimination requires the same treatment be meted out to entities placed “in like 

circumstances”.187  

102. In the present case, the Claimants’ platforms were not the only ones that were being used 

to post extremist speech.188 Wink, a local messaging platform, and TruthSeeker, a news 

sharing platform, were being used for the same.189 At a time when the State was 

undergoing severe disturbances between its historically estranged ethnicities, all these 

social media platforms were similarly used to augment the public order threat that the 

Respondent claims.190 

103. The Respondent may contend that the scale of operations of these platforms were 

different and therefore, the distinction is reasonable. However, this argument cannot be 

accepted.  

104. It is to be noted that TruthSeeker enjoys one-fifth of the usership of Friendslook,191 

which, itself, runs in millions.192 The ripple effect of hate speech during such sensitive 

times is independent of the number of people at the initial dissemination stage.193 

TruthSeeker was spreading posts to mobilise users by using propaganda terms such as 

“Are you safe enough?”, and inciting them to act, or “be the ones to blame”.194 Further, it 

is known that Wink was spamming its users with radical content.195 Additionally, all of 
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these platforms belonged to the same economic activity, and therefore differential 

treatment amounts to discrimination.196 However, these platforms were not blocked. 

105. Moreover, the implementation of the domestic law itself was done in a discriminatory 

manner so as to favour the local platforms. Tyrean Law 0808-L required every social 

network to implement an “efficient” and “effective” algorithm.197 Upon expiry of the new 

deadline, all the Claimants’ platforms were blocked within a period of three days, citing 

this failure.198 However, the local platforms continued to function even after failing to 

implement the algorithm.199 The act of the government had a semblance of fair 

application, but was aimed at influencing the public discourse through their own 

websites.200 In fact, the Tyrean government is using TruthSeeker to change the narrative 

and is strategically positioning their own media and activists.201  

106. It is acknowledged that there are pending criminal proceedings regarding imposition of 

fine against local platforms. Nevertheless, it is submitted “a measure is discriminatory if it 

has a discriminatory effect”.202 The local platforms continued operations even during the 

pendency of the proceedings, whereas the Claimants face a total shutdown. 

107. The Respondent’s discriminatory response is clear. The local platforms have not been 

blocked or fined till date.203 Therefore, the onerous measures targeted at the Claimants, 

were discriminatory. 

c) The blockage violated the legitimate expectations of the Claimants.      
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108. Claimants submit that the reduction in time period by the Respondent violated the 

legitimate expectation of consistency on the part of the host State.  

109. The FET standard requires the host state uphold the ‘basic expectations’ of foreign 

investors.204 This follows the good faith principle in international law,205 and has been 

recognised by multiple tribunals.206 The reasonability of this expectation is judged in the 

light of the legal framework at the time of investment.207 The guarantees of the legal 

framework, and the statements of governmental officials, have been held to constitute 

legitimate expectations.208 

110. Further, the expectation of consistency was comprehensively established by the tribunal 

in Tecmed.209 It stated that FET requires the host states to act consistently and 

transparently, so as to allow investors sufficient time to know the law beforehand and plan 

their investments accordingly.210 It is required that the behaviour of the state is coherent 

and does not suffer from contradictions or uncertainty.211  

111. Here, Tyrea opened up its economy by virtue of its 2013 legislative changes.212 In light of 

this framework,213 and the repeated assurances of cooperation by the Tyrean officials,214 

the Claimants localised operations to Tyrean territory. However, the Media Law was 

amended in 2018, thereby establishing significant compliance changes.215 On 12th January, 
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the President of Tyrea notified 60 days for compliance with amended law,216 which the 

Claimants initially believed to be reasonable.217 Further, on January 28, the Tyrean 

Telecommunications Minister represented that Tyrea acknowledged the importance of 

“allowing sufficient time for testing the algorithm”.218 However, only ten days post this 

meeting, the Respondent reduced the deadline of compliance by one-fourth.219 These 

constant changes in the law, without any prior notice and contrary to the previous 

representations, violated the legitimate expectations of the Claimants. 

B) THE RESPONDENT HAS VIOLATED ARTICLE 6 OF THE BITS. 

112. Expropriation is not limited to only physical invasions of the property, but can also be 

found upon an ‘erosion of rights’ associated with the investment.220 Such ‘indirect’ 

expropriations cover cases of ‘effective neutralisation’ of investment,221 where the 

investor will not be able to “use, enjoy, or dispose of the property for a reasonable period 

of time”.222 

113. Claimants submit that the measure was in the nature of expropriation (a). Further, the 

requirement of compensation under Article 6 was not met (b). In any case, the action of 

the Respondent is not protected by the police powers doctrine (c). 

a) The blockage amounted to expropriation. 

114. It is submitted that the investment was susceptible to expropriation (i) and the deprivation 

in the present case amounts to expropriation (ii). Further, it was disproportionate (iii) and 

violated the legitimate expectations of the Claimants (iv). 
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i) The investment was susceptible to expropriation. 

115. The definition of ‘investment’ under the BITs is expansive and protects ‘every kind of 

asset’ related to the investment.223 It further includes “rights in the field of intellectual 

property, technical processes and know-how”,224 and additionally protects assets such as 

‘title to money’ and ‘goodwill’.225  

116. In Pope and Talbot, the Tribunal observed that any interference with the ‘ability to sell’ 

would have an adverse impact on the claimant’s investment, and therefore, it was an asset 

susceptible to expropriation.226 Further, the Chemutra tribunal also held that elements such 

as ‘market access’ are a part of overall business operations, and therefore open to 

expropriation claims.227 Hence, the approach of tribunals has been to treat the investments 

in a holistic manner, and analyse the destructive impact of a measure on the entire 

investment.228 

117. Here, the Claimants submit that the ability to sell their services has been expropriated by 

overhauling their access to the Tyrean market. Their sole source of revenue generation is 

from advertisement contracts and paid subscriptions linked to the functionality of the 

platform. The complete blockage led to extinguishment of this right, consequently ruining 

the purpose of the entire investment. Hence, the interference with the rights to generate 

revenue of the Claimants were susceptible to expropriation. 

ii) The measure lead to substantial deprivation. 

118. The Respondent may argue that the blockage could not be expropriatory in light of the 

public purpose objectives behind it. However, it is submitted that the ‘purpose test’ has 

been explicitly rejected and therefore, the factum of expropriation is to be judged only by 
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the ‘effect’ of the measure on the investment.229 The impact of the measures, and not the 

intention behind them, is the most important criterion while determining expropriation.230 

This position is further supported by other scholars231 and reaffirmed by tribunals.232 

Therefore, in order to adjudicate upon indirect expropriation, the Tribunal should take into 

account the severity of the impact and not the motivations behind state measures. 

119. While applying the effects test, it is required to the threshold is of ‘substantial 

deprivation’.233 In this regard, the Tippets tribunal noted that that the claimant must be 

deprived of their fundamental rights of ownership in order to conclude expropriation.234 A 

measure will meet this test if it deprives the investor from the “use, or reasonably-to-be 

expected economic benefit” of the investment.235 In other words, it is the destruction of 

capability of economic use of the investment.236 

120. When Tyrea liberalised its laws on media and information, the Claimants invested in 

launching tailor-made Tyrean versions of their platforms.237 They also installed servers, 

offices and technicians to ensure smooth functioning of the same.238 With the complete 

shutdown of their platforms, Claimants could not exercise their right to generate revenue 

from these investments, which were rendered effectively neutralized. Even though the 

physical assets remained intact, the revenue generation was obliterated, leaving the 
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Claimants “with assets but without business”.239 Such an interference has been qualified as 

expropriation in the past.240  

121. Further, the Respondent may argue that there can be no expropriation, claiming that the 

blockage was not permanent. In this regard, the Claimants submit that expropriation is not 

judged strictly on temperance.241  

122. The test for permanence requires that the investor has no “immediate prospect” to resume 

the enjoyment of the investment.242 A demonstration of deprivation for a ‘reasonable time’ 

is sufficient in this regard.243 In fact, the Wena Hotels and Middle East Cement tribunals 

have found temporary interferences of one year and four months, respectively, to amount 

to expropriation.244 

123. Here, the Claimants platforms were completely blocked ‘until further notice’ post the 

expiry of the compliance deadline.245 The orders of blockage were not revoked even post 

the de-escalation of the situation in Tyrea.246  

124. Moreover, the Tyrean authorities refused to engage when the Claimants approached them 

post the blockage of their platforms.247 This indefinite interference pushed the Claimants 

into uncertainty regarding their investments, which eventually forced them to wind up 

from Tyrea.248 Therefore, the complete deprivation of the investment amounted to an 

expropriation under investment law. 
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iii) The shutdown was disproportionate in nature. 

125. For state actions to be characterized as expropriatory, tribunals consider whether they are 

proportionate to the public purpose they presumably protect and to the legal protections 

granted to the investments.249 The Tecmed tribunal, while quoting the ECHR decision of 

James and Others, stated that foreign parties deserve an even greater protection from a 

change in domestic laws.250 This is because they have not participated in electing the 

lawmakers, nor have they been consulted in its adoption.251 

126. For this balance, the proportionality test takes into account the significance of the impact 

on the claimant.252 To value the weight imposed on the investor, the extent of the 

deprivation caused is a relevant factor.253 As already demonstrated, the measures 

completely annihilated the Claimants’ investments and left them effectively neutralized.254 

The shutdown of all the possible sources of revenue of the Claimants was disproportionate 

and amounted to an “individual and excessive burden”255 on the Claimants’ enterprise. 

Furthermore, as already discussed,256 the Respondent failed to consider lesser restrictive 

measures in this regard and therefore, violated the proportionality requirement. 

iv) The shutdown violated the legitimate expectations of the Claimants. 

127. While legitimate expectations are primarily seen in the context of an FET violation, 

tribunals have increasingly started considering it as a determinant of indirect 

expropriation.257  
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128. As already established,258 the Respondent violated the basic expectations of consistency 

and certainty of the regulations. Furthermore, the Claimants were constantly making 

significant contributions to their Tyrean operations.259 They were in the process of 

developing new tailor-made products, and aimed for an even higher user-ship over time.260 

These long term business expectations were also violated with the complete blockage of 

their platforms.261 In the light of violation of such legitimate expectations of the 

Claimants, a finding for expropriation can be concluded. 

b) The expropriation was illegal as the compensation requirement was not met. 

129. For any expropriation to be lawful under Article 6 of the BITs, it is required that the host 

state makes a provision for ‘just compensation’ at the time of expropriation.262 Claimants 

submit that such a requirement was not met in the present case, and therefore, the 

expropriation was illegal. 

130. The Respondent may claim that there is no requirement for compensation when the 

measures are taken in public interest. While public interest objective is relevant for the 

purpose of the determination of legality of a state action, however, it is evident from 

Article 6 that ‘public interest’ is only an additional criterion to be followed, along with a 

payment of just compensation.263  

131. A similar observation was made by the Azurix Tribunal, wherein the existence of non-

compensable regulatory powers even after express compensation requirement in the BIT, 

was heavily criticised.264 The Tribunal shared Justice Rosalyn Higgins’ concern on the 

non-viability of distinguishing between expropriation and regulation on the basis of public 
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purpose objective.265 Other tribunals and scholars have also observed that the public 

purpose of a measure does not discount the requirement to compensate.266 

132. The policy reasoning behind such a legal position has been explained by Professor 

Hoffman, in her article titled Indirect Expropriation.267 She acknowledges that blanket 

exceptions for regulatory measures would render the guarantee against expropriations 

pointless.268 This is because majority of expropriations in present times are effectuated via 

regulatory actions, and an exception of the same from compensation would be a ‘gaping 

loophole’.269  

133. In light of investment tribunal practice, this Tribunal must find that the obligation of the 

state to compensate remains even if the measures were taken for a public purpose. 

Furthermore, since Article 6 itself requires a compensation requirement to be met before a 

public interest interference can be deemed legal, the non-observance of the same in the 

instant case, violates Article 6 of the BITs. 

c) In any case, the defence of police powers cannot be invoked. 

134. The Respondent relies on the defence of regulatory powers of the State in order to escape 

the obligation to compensate.270 Claimants submit that even if the compensation 

requirement does not survive under the BITs, the criteria for a valid invocation of police 

powers defence were not met in the present case. 

135. The defence of police powers is well-established in international law.271 However, the 

exercise of regulatory powers of the states are not a carte blanche to act in any manner 

whatsoever and escape international responsibility for their actions.272 Any such exercise, 
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to be non-compensable, needs to abide by the requirements of public interest, due process 

and non-discrimination.273 In the present case, it is submitted that these requirements were 

not met since the measures were discriminatory (i) and were not enacted in due process 

(ii). 

i) The blockage was discriminatory. 

136. The defence of police powers of the state would not excuse a state from compensation if 

the measures are undertaken in a discriminatory manner.274 For a finding of discrimination 

to be made in an expropriation scenario, the state must have given “different treatments to 

different parties”.275  

137. The objective behind the blockage was to deny accessibility to the users of the platforms 

which can be used to amount to public order threats.276 However, as already discussed, the 

local Tyrean platforms of Wink and TruthSeeker were also being used by radicalist groups 

in a similar manner.277 In fact, the usage of TruthSeeker could be even more destructive 

since the users would view posts on TruthSeeker as ‘news’.278 Such phenomena have been 

known to occur in the past where the threat from social media platforms has been 

increased due to the perception of news sharing nature.279 Therefore, the threat of false 

alarms from news platforms like TruthSeeker is quite significant. 

138. Since all these platforms operated in the same industry and served the same purpose, as 

already established, their different treatment amounted to discrimination.280 Selectively 
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blocking the foreign platforms, while conveniently sparing the local platforms was a 

discriminatory action and therefore, cannot qualify as a valid exercise of police powers. 

ii) The measure of blockage was not enacted in due process. 

139. The due process principle is not merely satisfied by demonstrating that a measure has 

been undertaken in pursuance of an established domestic procedure.281 In fact, abidance by 

certain basic internationally recognized rules of prior notice,282 and opportunity to be 

heard,283 also need to be fulfilled.284 Further, the state’s behaviour should not be 

arbitrary,285 and the investor should have the right to prompt review before an independent 

body.286 In this sense, this requirement includes, as noted by the tribunal in ADC v. 

Hungary, both “actual and substantive” due process.287 

140. In the present case, as already discussed, it was not possible for the Claimants to 

complete a fool-proof algorithm on a short notice of two weeks. When platforms like 

Facebook and Twitter are still struggling to curb misinformation on their platforms,288 a 

mere two-week notice cannot be considered ‘reasonable’ in the present case. In fact, it was 

only due to the lack of sufficient time for testing, that the algorithm failed, despite the 

Claimants’ best efforts to comply.289  

141. Further, the foreign platforms were selectively blocked for an indefinite period. In this 

regard, the Claimants were not heard even upon their constant attempts to engage with 

 
281 UNCTAD, 51. 

282 Vecchi, ¶442; Middle East Cement, ¶143;  

283 Vecchi, ¶442. 

284 UNCTAD, 36. 

285 Id. 

286 ADC, ¶435. 

287 ADC, ¶435. 

288 Yun Che; Schultz; Zuckerberg.  

289 Record, 52, ¶19. 



-Pleadings- 

-(43)- 

MEMORIAL for CLAIMANTS 

Tyrean officials.290 This failure on the part of the Respondent to furnish any opportunity to 

hear to the Claimants, clubbed with their blockage without a reasonably prior notice, 

violates due process principle. 

 THE DAMAGES SHOULD BE CALCULATED IN ACCORDANCE WITH THE DCF 

METHOD 

142. The wrongful conduct of Tyrea makes it liable for the damage incurred by the 

Claimants.291 In this regard, it is submitted that the international law standards for 

compensation necessitate the award for lost profits [A]. Further, the Discounted Cash 

Flow (‘DCF’) method is the most appropriate method to calculate damages in the present 

case [B]. Further, an award for lost profits and expansion opportunities should be made to 

the Claimants [C]. 

A) INTERNATIONAL LAW STANDARD OF COMPENSATION NECESSITATE AN AWARD FOR 

LOST PROFITS. 

143. The Claimants submit that the standard of compensation in the present case requires an 

award for lost profits. The BITs merely provide for compensation owed in the case of a 

lawful expropriation.292 In the absence of any provision for unlawful measures, tribunals 

have established that the principles of customary international law should apply.293  

144. International law requires that the compensation eliminates all the consequences of an 

internationally wrongful act of the state.294 This has been stated by multiple investment 

tribunals.295 The Articles on Responsibility of States for Internationally Wrongful Act 

[‘ARSIWA’] provides that a state is under an obligation to compensate when the loss 
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cannot be made good by restitution.296 Article 36 requires that this compensation should 

“cover any financially assessable damage including loss of profits insofar as it is 

established.”297  

145. The PCIJ, in Chorzow Factory analysed the standard of compensation in international 

law. It held that every breach of international law involves an obligation to make 

reparation.298 The reparation standard was held to include both the monetary value of the 

property, and an award for lost profits.299  

146. The Chorzow dictum of compensation for probable profits has found support in multiple 

investment arbitral awards.300 Further, for an objective assessment of value linked to 

assets involved in a business, it is essential to make allowance for profitability of the 

enterprise, otherwise has been termed as ‘economic nonsense’.301 In this sense, 

compensation of a profitable business without an award for future profits would be 

incomplete. 

147. Thus, the genuine value of the Claimants’ investments cannot be calculated in the 

absence of prospective profitability. 

B) THE DCF METHOD IS THE MOST APPROPRIATE METHOD OF VALUATION IN THE 

PRESENT CASE. 

148. Having established that the award for state interference should include the prospective 

profitability, it is submitted that DCF should be applied for calculation of damages. DCF 

has been generally treated as the most logical and appropriate method for value estimation 

(a). In the present case, the Claimants’ enterprises are eligible for DCF application (b). 

Further, the calculations in Mr. Alfonso’s report are not speculative (c). 
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a) DCF is an appropriate method of valuation. 

149. The DCF method determines the value of assets by calculating the net present value of 

future predicted cash flows.302 For this calculation, the projected profits are discounted by 

a factor which reflects the time value of money, expected inflation, and the probable 

market risks.303 The World Bank Guidelines on the Treatment of FDI, identify DCF as the 

most appropriate method for determining the market value of a profitable enterprise.304 

This method has been commended as an extremely “logical and appropriate” method of 

valuation.305 It has been regularly applied in investment arbitral practice.306 

150. Other methods, such as the value expenditure method suggested by the Respondent 

should not be applied. Traditional methods like these do not consider the profitability of 

the enterprise as a factor to calculate the value of the same.307 In the absence of any award 

for profits, the value of a revenue- generating asset cannot be calculated.308 In fact, it has 

been noted that any tribunal rejecting the DCF methodology would be ‘moving away from 

the best practices in business and economics’.309 

b) Claimants’ enterprises are eligible for a DCF valuation. 

151. The Respondent may contend that the Claimants’ enterprises have not functioned for a 

sufficient time period in order to reasonably predict the future cash flows in accordance 

with the DCF method. However, it is submitted that the history of operations is irrelevant 

for DCF calculations (i). In any case, the Claimants’ enterprises have functioned for a 

sufficient period of time. (ii). 
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i) The test for history of operations is not required. 

152. Claimants submit that for a DCF calculation, a proven track record of profitability is not 

necessary to predict profits.  

153. Multiple tribunals have disregarded the number of years of operation of the enterprise 

and have solely considered the future prospects of demand, revenue and expenditures.310 

In Al-Bahlol, the Tribunal held that the prospective cash flows “need not depend on a past 

record of profitability.”311 While discarding the past history of operations as a relevant 

factor, the tribunal in East Mediterranean held: 

“The important fact is not whether [Claimant] can prove its profitability 

in the past, but rather whether it is reasonable to presume that, were it not 

for [Respondent]’s wrongdoing, it would have obtained a foreseeable 

stream of income in the future.”312  

 

A similar ‘but-for’ approach has been taken by multiple other tribunals.313 

154. In the present case, the Claimants’ tailor-made websites have been immensely popular in 

Tyrea, having gained millions of new users.314 Based on their unprecedented success, the 

Claimants were going to launch new products in the Tyrean market to boost usage.315 The 

Claimants would have generated increasingly high revenues had the Respondent not 

expropriated their investment. Therefore, in the light of an established customer base and 

plans to launch the new features, the application of the ‘forward-looking’ DCF method 

should be considered appropriate. 

ii) In any case, Claimants’ enterprises are going concerns with sufficient history 

of operations. 
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155. The proven track record of profitability can be proved if the enterprise is a going concern 

that has been in operation for a “sufficient period of time”.316 For such classification, 

tribunals consider factors such as business reputation and the company’s relations with the 

customer base to be relevant considerations.317 Overall, this determination of sufficiency 

of time is a factual analysis that depends on the period of operation of the enterprise and 

the pattern of revenue generation over this period. 

156. The Claimants platforms have been operating in Tyrea since 2015. In these three years of 

their functionality, they have progressively generated substantial revenue to the tune of 

multiple millions.318 These platforms have become synonymous to the internet, and 

therefore have a well-established customer base.319 They have, in fact, been extremely 

popular even despite the prior presence of local platforms Wink and TruthSeeker because 

of their interactive features they have to offer.320 Such time periods of two to three years 

have been treated as ‘sufficient’ to establish continuing business operations for a DCF 

analysis.321 Thus, the Claimants’ enterprises should be subjected to a DCF valuation, 

given their historical record of profitability. 

c) The calculations in Mr. Alfonso’s report are not speculative.  

157. The Respondent contends that the DCF analysis should not be undertaken in the present 

case since the Republic of Tyrea is undergoing a socio-political and economic crisis.322 On 

this point, the Claimant submits that such a crisis does not render the DCF unusable. 

Tribunals such as El Paso323 and Total324 applied DCF even at the face of a financial 

crisis. 
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158. The only reservation against the application of the DCF in times of crisis is the possible 

risks of losses in investments.325 However, that is not applicable here. Even though there 

have been increasingly high violent outbreaks in Tyrea over 2017, the Claimants’ business 

profits remain unaffected.326 In fact, it is obvious for the population of a State trapped in 

civil war to use social networking platforms in order to share opinions and expressions on 

the eventualities.327 The ability to communicate in chaotic times is an important aspect of 

freedom of expression, and an exercise of the same has always been held to be vital.328 

Unless the Respondent can show that the usage of these platforms would have reduced at 

time of a socio-political crisis, the risk factor, as requested by them cannot be applied.  

159. For the purposes of the discounting of the amounts, along with the market risk associated 

with it, a weighted average cost of capital (‘WACC’) has been used.329 WACC reflects the 

cost of new logistical and infrastructural developments along with the risk of revenue 

losses on the valuation date.330 In this respect, the Claimants submit that the risk factor of 

5% submitted by them is accurate.  

160. This calculation of WACC takes into account the country risk factor, but is not required 

to include the risks of platforms shutting down at times of crisis.331 It is well-established 

that the discount rate should not include the risks of state interference by the way of 

expropriation.332 The Respondent suggests that this calculation is extremely low,333 

however it has failed to suggest any alternatives with regard to the same. While there can 
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always be unprecedented changes at times of crisis, the possibility of impending volatility 

does not imply that DCF projections should be “excessively conservative”.334 In fact, it is 

an economic ‘reality’ that some businesses are positively impacted at the face of market 

volatility and reduced competition.335 Therefore, given the big market players that the 

Claimants were, the risk factor of 5% adequately considers the market and inflation risks.  

C) CLAIMANTS SHOULD BE COMPENSATED FOR LOST EXPANSION OPPORTUNITIES AND 

PROFITS. 

161. Claimants submit that they should be compensated for their prospective expansions in the 

neighbouring States of Alcadia and Larnacia. Investment tribunals have noted that an 

‘opportunity’ to prospective business establishments itself has a commercial value.336 In 

the present case, the Claimants were deprived of the opportunity to expand their 

operations only due to the indefinite ban imposed by the Respondent.337  

162. The Respondent may claim that there was no causation between the blockage and the 

expansion prospects and therefore no award for lost profits should be made. However, it is 

submitted that the probability of expansion and prospective profitability were extremely 

high in the light of negotiations and the Claimants’ experience in business expansions.338 

Moreover, the features developed by the Claimants in Tyrea are audience-based,339 and 

could have been consumed by the similarly composed population in Alcadia and 

Larnacia.340 While these countries still impose stringent restrictions on internet activities, 

they negotiated with the Claimants only upon their successful operations in Tyrea.341 It 
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was only when the Claimants’ platforms were blocked and deemed responsible for 

worsening the situation in Tyrea that the negotiations with the neighbouring States broke 

down.342 As already noted, tribunals have regularly awarded compensation for lost profits 

in a ‘but for’ scenario.343 Therefore, the awards for lost profits and expansion 

opportunities should be made to the Claimants. 

 

 

 

 

 

 

 

 
342 Record, 5, ¶15. 

343 See V(B)(b)(i). 



-Prayer for Relief- 

-(51)- 

MEMORIAL for CLAIMANTS 

PRAYER FOR RELIEF 

 

Claimants request the Tribunal to adjudge and declare that: 

 

1. The requested provisional measures should not be granted; 

2. This Tribunal should find that it has jurisdiction despite Tyrea’s denunciation; 

3. This Tribunal should find that it has jurisdiction over this multi-party claim; 

4. Respondent should be found liable for a breach of Article 3(1) and 6 of the BITs. 

5. Claimants should be compensated using the DCF method of calculation. 

 

Respectfully submitted, 

Counsel for Claimants. 

 

  

 


