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STATEMENT OF FACTS  

 
Parties’ Details  

 

FriendsLook is an international social media platform which operates out of the Republic of 

Novanda. It has hundreds of millions of users, and is present in more than 100 states across the 

globe. It entered the Tyrean market in January 2015, by localizing its website and establishing a 

local branch to optimize the functioning of the localized website.  

 

Whistler is another international social media network, operating out of the Republic of Kitoa. 

Its popularity has boomed in the past 8 years, since it provides the users a platform to express 

their thoughts and ideas effectively through shorts texts. It entered the Tyrean market in June 2015 

by localizing its website and establishing a local branch to optimize the functioning of the localized 

website.  

 

SpeakUp is also a social network website operating out of the Republic of Kitoa. It was founded 

in 2004 and became viral soon after because of its “blog” approach to users’ expression, with over 

400 million blogs worldwide. It entered the Tyrean market in June 2015, by opening a back-office 

and customer support centre, along with hiring technological experts for the localized version of 

the website. 

 

All these 3 networks will be hereinafter referred to as Claimants.  

 

Republic of Tyrea is a developing country and a young democracy. The country emerged from 

a civil war in 2012, however the tensions between the 2 major ethnicities (i.e. Tatyars and Minyars) 

still exist. Given these tensions, radicalistic activities mushroomed up within the country to divide 

it on ethnic and racial lines.  

 

The Republic of Tyrea will be hereinafter referred to as Respondent.  

 

 

Brief Summary  
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The Respondent entered into bilateral investment treaties with the Republic of Kitoa and the 

Republic of Novanda titled as the Agreement on the Promotion and Reciprocal Protection of 

Investments.  The provisions of both these BITs are pari materia to each other.  

 

Respondent emerged out of the civil war in September 2012, and internationally supervised 

elections were held in January 2013 to mark its transition from a military dictatorship to a 

democracy. In order to attract foreign investment, the Respondent passed Law No. 1125-L 

liberalizing the internet and loosening its control over the media and press. It was because of this 

that major international social media networks started considering the country as a strategic new 

market, given its population and the geographically unique location.  

 

Accordingly, Claimants invested in the host-state, after several discussions with the Respondent’s 

authorities and getting specific assurances, and started operations in 2015. The websites localized 

their format to suit the needs of the Tyrean market, and were wildly successful from their first year 

itself. Given this positive response, Claimants began investing more and more into the Tyrean 

market, which increased their revenues and also helped the domestic economy.  

 

Given their reach, these websites were considered as an opportunity by the political and social 

activists of Tyrea, who began using these platforms to disseminate radicalist beliefs and to incite 

violence. Starting 2016, they started calling for extremist violent measures to end the 

“discrimination”in the society, and spread false information and hyperboles for the same.  

 

Soon after, violence erupted on the streets, which the Respondent was unable to control. In order 

to curb this widespread violence, the Respondent passed the new law on media and information 

on the 12th of January 2018,  mandating all social media platoforms to implement a content filtering 

algorithm and user identification mechanism. This was coupled with a provision mandating the 

social media platforms to share with the Respondent any personal communication between its 

users. The deadline to comply with the provisions of this law was set to be 60 days, which was the 

minimum time needed to develop the various technologies and ensure their effective functioning.  

 

However, 30 days into the period, the Respondent reduced the deadline from 60 days to 45 days. 

This effectively made it impossible for the social media platforms to comply with the provisions 

of the new law. Hence, all known social media platforms in Tyrea failed to implement the required 

algorithms, both domestic and foreign platforms. In this context, the Claimants were utterly 
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shocked when only they were sanctioned under the law and not the local platforms, due to the 

alleged transgression.  

 

Given their successful venture in Tyrea, the Claimants were willing to implement the mandated 

algorithms after incurring significant costs for the same, and sought assurances from the 

authorities that once such algorithms were implemented, the blocking will be lifted. However, the 

authorities gave no assurances to the Claimants, and it became clear to them that the Respondent 

did not intend on lifting the blocking any time in the future.  

 

Therefore, Claimants wound up their operations in Tyrea and filed their request for arbitration 

under ICSID (International Centre for Settlement of Investment Disputes) rules, as provided for 

under Article 9 of the BITs. They filed this request for arbitration together given the homogeneity 

of their cause of action, claims and remedies sought, after taking all the advantages of a multi-party 

arbitration in consideration.  

 

In parallel to the arbitral proceedings, the Claimants engaged a public relations firm to effectively 

lobby with the Respondent and to expedite the bilateral resolution of their disagreement with 

Tyrea. However, the Respondent saw this lobbying as an attack to their international reputation. 

Respondent alleged the involvement of the Claimants in a “smear campaign” against it, for which 

it does not have any proof. As a result of this, the Respondent filed a request for provisional 

measures to stop the Claimants from allegedly aggravating the dispute.  
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PROCEDURAL 

 

A. THE TRIBUNAL SHOULD NOT GRANT THE PROVISIONAL 

MEASURES REQUESTED BY RESPONDENT.  

 

1. Article 47 of the ICSID Convention (hereinafter, “Convention”) states, ‘Except   as   the   parties   

otherwise   agree, the   Tribunal   may, if it considers that the   circumstances so require, recommend 

any provisional measures which should be taken   to preserve the respective rights of either party.’ 

Reading Article 47 with Rule 39 of the ICSID Rules (hereinafter, “Rules”), the tribunal has the 

power to grant provisional measures. In this particular case, since there was no agreement to the 

contrary, the Tribunal has the power to grant such measures, when it deems fit.  

2. Various ICSID tribunals have interpreted these requirements to mean that provisional measures 

must (i) serve to protect certain rights of the applicant, (ii) meet the requirement of urgency; and 

(iii) the requirement of necessity, which implies the existence of a risk of irreparable or substantial 

harm. Hence, the Claimants submit that firstly, the Tribunal has prima facie jurisdiction to grant 

Provisional Measures; secondly, Provisional Measures are granted only under exigent 

circumstances like that of an urgency and the necessity to prevent irreparable harm; and thirdly, 

Provisional Measures serve to protect the rights of parties and ensure the status quo of the dispute. 

The absence of irreparable harm nullifies the argument against aggravation (SERGEI CASE).  

 

I. THE TRIBUNAL HAS PRIMA FACIE JURISDICTION TO GRANT PROVISIONAL 

MEASURES 

 
3. Article 47 of the Convention and Rule 39 of the Rules give the power to the Tribunal to grant 

provisional measures. However, to determine, whether the particular tribunal has the authority to 

do so in the specific case. The claimants have submitted the following criteria, which had been laid 

down in CHURCHILL MINING.  

4. In the Procedural Order No.3 of CHURCHILL MINING, the following criteria was laid to prove 

whether, the ICSID can accept Prima Facie jurisdiction in the dispute: 

i. Rationae Personae: The Respondent State Tyrea is a party to the ICSID 

Convention, until the Denunciation takes effect. The Claimants are nationals of 

the States of Kitoa and Novanda, who are both parties to the ICSID Convention. 

ii. Rationae Materiae: The Claimant alleges that the present dispute arises from 

breaches by the Respondent of its obligations under the Tyrea-Kitoa BIT and 

Tyrea-Novanda BIT (hereinafter, together referred to as the “BIT’s”). The 
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Tribunal is aware that, in the Respondent’s answers to the Request for Arbitration 

dated 3rd September 2018, the Respondent submitted that ICSID does not have 

jurisdiction over the Dispute as the Respondent state is no longer a party to the 

ICSID.  In light of this fact, the Claimant submits that the dispute arose out of 

the concerned BIT’s hence, there is prima facie jurisdiction Rationae Materiae.  

iii. Rationae Temporis: The Claimant alleges in its Request for Arbitration that the 

dispute arose in February 2018, long after the entry into force of the Tyrea-Kitoa 

BIT and the Tyrea-Novanda BIT, which came into force on 20th January 2001 and 

28th March 2000. Hence, the Tribunal finds that it has prima facie jurisdiction 

Ratione Temporis. 

iv. Rationae Voluntatis: Finally, at least at first sight, by ratifying the Tyrea-Kitoa and 

Tyrea- Novanda BIT, the Respondent consented in writing to the jurisdiction of 

the Centre over disputes such as those submitted by the Claimant. For its part, the 

Claimant consented in writing to the jurisdiction of the Centre by filing its Request 

for Arbitration. Accordingly, the Tribunal has prima facie jurisdiction Ratione 

Voluntatis.   

 

5. Using the above-mentioned criteria, the Claimants submit the ICSID does have prima facie 

jurisdiction and the authority to grant such measures. 

 

II. PROVISIONAL MEASURES SHALL ONLY BE GRANTED UNDER EXIGENT 

CIRCUMSTANCES.   

 

6.   In the case of CEMEX V. VENEZUELA, the tribunal established a high standard, if provisional 

measures are to be granted. There needs to be an urgent necessity to prevent irreparable harm 

from being caused. The two standards are not adjunct, but rather are connected to one another. 

If there is no irreparable harm, an urgent necessity for such measures should not arise. The 

claimant here contends that the allegations levied against the Claimant have in no way breached 

that threshold. Claimant’s merely lobbied their concerns in the International Arena, in order to 

engage with the Respondent State, after the Respondent arbitrarily blocked its website and refused 

to entertain the Claimant’s concerns, thereby in clear breach of the BIT’s. Moreover, the 

Claimant’s publishing of the Request of Arbitration is not violative of any agreement or treaty, 

since ICSID convention does not assume confidentiality proceedings and there is no agreement 

between the parties enforcing any form of confidentiality. The Claimants submit that firstly, there 
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is no urgent necessity to prevent irreparable harm, because no such harm is being caused and the 

alleged harm that is being claimed cannot be attributed to the claimants and is speculative at best 

and secondly, Publishing of the Request of Arbitration is not violative in nature.  

 

1) THERE IS NO URGENT NECESSITY TO PREVENT IRREPARABLE HARM.  

 

7. Firstly, the Claimant would submit that the alleged harm is clearly not irreparable in nature and 

can be compensated for, however, Provisional Measures are granted only at a higher standard. 

The Respondent have argued that the Claimants are allegedly causing a three-pronged harm, that 

is Reputational, Economic and Social.  

 

8. The Reputational Harm that is being alleged are due to the actions of Respondents by restricting 

fundamental principles like the Right to Freedom of Speech. According to the fact scenario, there 

are independent news-websites like news-international.com, Vox Mundus and etc., that are 

publishing the criticism and outcry, that has emerged across the world because of its arbitrary 

legislations. Independent International Organizations like Reporters without Borders and 

Amnesty International are downgrading the Respondent state on the basis of its policies. There 

is no evidence of any influence that the Claimant has exerted over these independent 

organizations and news agencies or sponsor them to publish the particular content. Also, since, 

these are independent organizations, the content they are publishing cannot be attributed to us. 

To prove attribution, the actions of the Claimants need to be shown that they directly or indirectly 

to the rights of the Respondent and cause irreparable harm. Since, what the claimant has merely 

done is a general discussion of the updates and there exists a lack of tangible evidence, to prove 

any incriminating or defamatory discussion, that the claimant has engaged in.  Moreover, media 

coverage cannot be said to exacerbate or aggravate the dispute (AMCO). 

9. Hence, if the harm that they allege we are causing cannot be attributed to us, there cannot be an 

irreparable harm being caused from one of the parties to the others. Thereby, the Tribunal should 

put any restrictions regarding the manner in which the Claimants operate their social media 

websites.   

10. Moreover, the content that trends on our forum is dependent upon its users. International Law 

does not mandate any filtering mechanism and does not accept such limitations on the freedom 

of speech. If the tribunal decides to rule in favor of the Respondent, it would be a violation of the 

Right of freedom and speech, which the Claimants believes in with conviction and continue to 
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uphold them (ARTICLE 19(2), ICCPR). The Respondent State no longer binds us or prevents 

our forum from containing content, that criticize the arbitrary policies of the State.  

 

11. Secondly, the Respondent has alleged social harm, that is being caused by the Claimants. The 

Respondent contends that the actions of the claimants are causing further deterioration of social 

situation of the country and are instigating further violence. The Claimant submits that this 

allegation is unfounded and incorrected on two primary grounds. Firstly, the Respondent have 

categorically blocked the Claimant’s websites within their country through its legislation Law 

0808-L. However, now that Claimant’s websites are no longer active or accessible in the 

Respondent State, the content trending on them cannot be viewed by Tyrean Citizens. Therefore, 

the deteriorating social situation within cannot be attributed to the Claimants, because they have 

no way contributed to it. Secondly, the article, which are trending on our forums or available on 

the internet, were beyond July 2018. The last know instance violence, that had been reported, was 

back in March 2018. Hence, there has been no instances of instigation of violence, because the 

alleged articles are dated much later, when in facts things were normal and continued to remain 

normal.  

 

12. Thirdly, the Respondent has alleged economic harm, that it is suffering. The Respondent state’s 

argument mainly relies on the fact that the Claimant’s alleged negative lobbying is reducing the 

chances of the Respondent state’s bid for the World Expo. In the case of Anderson v. Costa Rica, 

the tribunal cannot award provisional measures, when the damage being caused is speculative in 

nature. Mere anticipation of losses suffered is not a sufficient ground for granting provisional 

measures. The Respondent State’s bid to host the World Expo is decided upon in January 2020. 

The World Expo is supposed to be conducted as late 2022. The Claimants contend that the 

circumstances are such that, whether the Respondent State lands the bid or not is uncertain, even 

if it lands it, whether the bid is as profitable as it has claimed is also uncertainty. Hence, the entire 

economic harm being alleged is highly speculative and uncertain in the nature.  

 

13. Respondent’s concerns pertaining to its economic growth and the actions of the Respondent have 

been nothing but measures to restrict the freedom of speech within its own country, now it 

intends to replicate its disregard for such a right in the International Scenario. If the tribunal does 

grant these measures, the Claimants believe that it will violate the Right of free speech and 

expression, that is upheld across the world. Moreover, in light of all the apparent damage that has 

been alleged, it cannot be attributed to the Claimant. None of the damage claimed has breached 
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the threshold that has been established and cannot be attributed to us. There is no arising urgent 

necessity, that the tribunal should grant such measures.  

 

2) PUBLISHING THE REQUEST OF ARBITRATION IS NOT VIOLATIVE IN NATURE. 

14. Referring to the opinion of the Tribunal in BIWATER GAUFF, In the absence of any agreement 

between the parties on this issue, there is no provision imposing a general duty of confidentiality 

in ICSID arbitration, whether in the ICSID Convention, any of the applicable Rules or otherwise. 

Equally, however, there is no provision imposing a general rule of transparency or non-

confidentiality in any of these sources. Professor Schreuer observed that The Arbitration Rules do 

not say that the parties must keep their memorials secret. In fact, a note to the 1968 Arbitration 

Rules specifically points out that the parties are not prohibited from publishing their pleadings. 

The Claimants are well within their rights to publish the Request For Arbitration and conduct 

general discussions about the case in public (WORLD DUTY FREE). 

15. The Respondent contends that the Claimants disclosed proceedings to the public and is prohibited 

from doing so. The claimant’s decision to publish the request of arbitration, in the absence of a 

confidentiality clause, is not violative. Moreover, it is not the claimant’s fault that Other agencies 

distorted the context of the published documents. Moreover, in the case of UNITED UTILITIES, 

Claimants are free to conduct general discussion of the ongoing of the proceedings. The intention 

of the Claimants was only to do so. Hence, the claimants cannot be held liable for this.  

3) PROVISIONAL MEASURES SERVE TO PROTECT THE RIGHTS OF PARTIES AND ENSURE 
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16. Right to non-aggravation of dispute is the right that has been enshrined during arbitration 

proceedings. In the case, that such a right is violated, the Tribunal can grant provisional measures. 

However, in this case, the Respondent is requesting the tribunal, from carrying out certain 

activities, which is well within the purview of the law. Respondent’s actions left us high and dry, 

when it decided to ban our websites arbitrarily. The methods, that we have used, are merely to 

engage with them on a level in order to ensure expedited and peaceful resolution of the dispute. 

The tribunal judgment to CHURCHILL MINING, the right to attract foreign investment, the right 

to regulate and promote foreign investment in its natural resources, the right to enforce the 

regulations on investments in its natural resources, the right to the protection of its honour and 

reputation, and the right to justice based on factual truth, are not rights in dispute that could 

warrant the recommendation of provisional measures. In this particular case, damage and the 

associated rights that have been claimed by the Respondent, are concerned directly to the dispute. 
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However, the rights that are being claimed by the Respondent are being affected due to its own 

actions. Its arbitrary foreign investment policy could very well fend off International Investment 

and its decision to ban freedom of speech and expression, has already led to social violence. 

Provisional measures are granted in the case of violation of rights, arising from the dispute. 

However, none of the concerned rights, whose violation has been alleged don’t arise directly from 

the dispute. Neither do, the actions of the claimants, meet the threshold, that could jeopardise the 

rights of the Respondent.  

 
17. CONCLUDING The Claimants submit that Provisional Measures should not be granted to the 

Respondent, as it would prevent the Claimant from exercising something, that they are entitled to. 

Moreover, the actions of the claimants do not meet the high threshold of Urgency and Necessity 

to prevent irreparable harm. The harm that has been alleged either cannot attributed to us or is 

extremely speculative in nature. Lastly, the violation of the rights that have been alleged by the 

Respondents are not rights arising from the dispute and moreover, Claimant’s lobbying does not 

jeopardize the right of the Respondent. 

 

B. THE TRIBUNAL HAS JURISDICTION OVER THE DISPUTE. 

18. Consent is cornerstone of investment arbitration. Under the principle against unilateral withdrawal 

of consent, consent once given and perfected cannot be withdrawn. Consent initiates a number of 

legal consequences under the Convention, the most important of which is that consent becomes 

irrevocable. The irrevocability of consent provided for in the last sentence of Article 25(1) operates 

only after the consent has been perfected through its acceptance by the investor. Consent through 

BIT’s has become a common practice in investment arbitration these days. BIT’s consist of an 

arbitration clause, which is utilised by the parties in the case of dispute. This clause also acts as an 

‘offer of consent’, which may be accepted by the investor or claimant in the case of dispute 

(PAULSSON). The arbitration mechanism in the BIT is a ‘substantive right’ vested in the investors 

who are third party beneficiaries (Sourgens). 

19. In this particular case as well, the Claimant accepted the offer of consent, when it filed the Request 

for Arbitration on 29th June 2018. The Respondent contends that it had filed its Notice of 

Denunciation on 5th January 2018, thereby the consent has not been withdrawn. However, treaties 

provided termination or denunciation clauses, whereby a certain period is given, before the 

denunciation takes effect, in order to ensure that the interests of the parties are also taken into 

consideration. Otherwise, instant denunciation would encourage states to evade liability against 

pending disputes.  
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20. Hence, the ICSID convention also provided such denunciation clauses under Article 71 and 72.  

Article 71 states that ‘Any Contracting State may denounce this Convention by written notice to 

the depositary of this Convention. The denunciation shall take effect six months after receipt of 

such notice.’ 

Article 72 states that ‘Notice by a Contracting State pursuant to Articles 70 or 71 shall not affect 

the rights or obligations under this Convention of that State or of any of its constituent 

subdivisions or agencies or of any national of that State arising out of consent to the jurisdiction 

of the Centre given by one of them before such notice was received by the depositary.’ 

Therefore, the claimant submits firstly, as per Article 71, request for arbitration would be valid, 

since it would be within the 6 month period; and secondly, as per Article 72, once the request of 

arbitration had been filed, consent had been perfected.  

 

I. AS PER ARTICLE 71, REQUEST FOR ARBITRATION WOULD BE VALID. 

21. Article 71 provides that denunciation of the Convention by a Contracting State takes effect six 

months after receipt of the notice of denunciation. Therefore, for the period of six months, the 

rights and obligations arising from the Convention continue to apply to the denouncing State. 

State consent to ICSID expressed in a treaty remains undisturbed by the notice of the denunciation 

for the duration of the six months’ notice period set out in Article 71 (NOLAN). Operation of 

jurisdictional estoppel negates the invocation of denunciation (SCHREUER). 

22. In this case, the Respondent State had filed its notice of denunciation on 5th January 2018. As per 

Article 71 of the ICSID Convention, the denunciation would take effect on 5th July 2018. Whereas, 

the claimant filed its Request for Arbitration on 29th June 2018. The tribunal judgment in 

VENOKLIM CASE, the filing of the request is relevant date for consent, than its registration. 

Therefore, once the request for arbitration was filed, the Claimants or the investors in this case, 

accepted the offer of arbitration given under Article 9 of the BIT’s. In Generation Ukraine, Inc. 

v. Ukraine, it was established that an investor can accept a State's offer of ICSID arbitration 

contained in a bilateral investment treaty by instituting ICSID proceedings. Filing of the notice of 

Arbitration is the acceptance of that offer. Tyrea remained a Contracting State to the ICSID 

Convention during this period because it is only after the denunciation becomes effective [that] a 

signatory will cease to be a Contracting State (BLUEBANK TRIBUNAL).  

23. Therefore, the Respondent state will be bound by the rights and the obligations that arise from 

the convention, since its denunciation had not taken effect. This is an essential requirement to 

ensure that the interest of the investors are not neglected, whenever the Respondent State decide 
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to denounce the convention. The claimants submit that request for arbitration would be valid and 

ICSID would have jurisdiction over the dispute.  

 

II. CONSENT ONCE PERFECTED CANNOT BE WITHDRAWN.  

24. Article 72 is a modification of Article 71, and there is a different rule on the effective date of 

denunciation in the context of consent. The interpretation is that if the consent is given before the 

notice of denunciation under Article 71, the arising rights or obligations shall remain unaffected. 

CHRISTOPH SCHREUER stated that, ‘This interpretation of Article 72 modifies Article 71 in two 

key ways. First, the critical and decisive date for the denunciation’s effect on consent is not when 

notice of denunciation takes effect (six months after receipt), but the actual date of receipt. Second, 

any rights or obligations arising from consent to jurisdiction remain unaffected by the 

denunciation, beyond the six-month period. The date of consent is of decisive importance to the 

operation of Article 72, which will only apply if consent was given before the denunciation date 

(CHRISTOPH SCHREUR). 

25. When an investor accepts the state’s open offer to arbitrate, a valid and binding contract is created 

between the parties. This is “a manifestation of the maxim ‘pacta sunt servanda’ and applies to 

undertakings to arbitrate in general.” Thus, Article 25(1) of the ICSID Convention provides 

specifically that “when the parties have given their consent, no party may withdraw its consent 

unilaterally.” This is was stated in the BLUEBANK TRIBUNAL. Therefore, the denunciation of the 

ICSID Convention cannot have the effect of revoking consent, as this would be contrary to 

principle of ‘pacta sunt servanada’ (MURPHY CASE). 

26. In this present case, the BIT’s between the Contracting States namely “Tyrea - Novanda BIT” and 

“Tyrea - Kitoa BIT” consisted of an arbitration clause (Article 9) that submitted the jurisdiction 

of all arising disputes to the ICSID Convention. This can also be understood to be offer to arbitrate 

or consent put forth by the contracting party. The Investors or the Claimants had consented to 

this, when they filed their Request for arbitration on 29th June 2018. Consent had been given by 

the Respondent State, prior to the notice of denunciation through Article 9 of the BIT. The usage 

of the terms ‘shall’ and ‘unconditional consent’ as contained in Article 9 of the BIT indicates that 

the offer is irrevocable by its own terms (GAILLARD). 

27. An offer of consent was contained in a BIT accepted by the investor, when it requested for 

arbitration on 29th June 2018. Moreover, the ICSID convention provides for the irrevocability of 

consent under Article 25(1), which prohibits parties from unilaterally withdrawing their consent, 

once it has been perfected. Once the Investors/ Claimants had filed their request for arbitration, 

they had accepted the offer of arbitration given under Article 9 of the BIT, moreover, since the 
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denunciation had not taken effect, the Claimants would submit that with the perfection of consent 

as elucidated above, the Respondent cannot evade liability and the ICSID would have jurisdiction 

over the dispute. 

Allowing a unilateral withdrawal of consent, would be detrimental to the interests of investor, as 

it would allow the State to evade liability, whenever it feels like doing so. Investment Arbitration 

must be protected. 

28. CONCLUDING Mere notice of denunciation should not invalidate the jurisdiction of the ICSID 

over the dispute. there is an existing mutuality and perfection of consent, since the offer of consent 

given under Article 9 of the BIT, had been accepted by the claimants, once they had filed the 

Request for Arbitration. Moreover, the denunciation has not taken effect as 6 months have not 

elapsed (as stipulated in Article 71), therefore the rights and obligations of the parties will continue.  

 

 

C. THE TRIBUNAL HAS JURISDICTION OVER MULTI-PARTY CLAIMS.  

29. Multiparty claims are claims brought by two or more claimants that initiate a single proceeding by 

jointly filing a single Request for arbitration. The ICSID convention and Arbitration Rules are do 

not expressly address multi-party claims. However, the TRAVAUX of the ICSID clearly showed 

that Multi-party claims had been anticipated by the drafters. Referring to Article 36 (3) of the 

convention, it is a consistent practice of the ICSID to register a claim submitted by two or more 

claimants in a single Request for arbitration if the claims are not manifestly outside the jurisdiction 

of the Centre. 

30. Article 25(1) of the ICSID Convention, while laying the jurisdiction mandates the existence of ‘any 

legal dispute’ arising out of investment between the parties which has been widely interpreted as 

‘a dispute’ by the tribunals. In this particular case, Claimants have filed a single claim because of 

the apparent similarity of the facts asserted and homogeneity in the cases. Claimants have 

homogeneous rights of compensation for a homogeneous damage caused to them by 

homogeneous breaches by the host State (Tyrea) of homogeneous obligations provided for in the 

BITs as required under established principle of Homogeneity in multiple earlier ICSID judgements 

(ABACLAT). The whole issue can be regarded as ‘a dispute’ under Article 25(1) of the ICSID 

convention as emphasized by the tribunal in (ALLEMANI ). Interestingly, Tyrean Civil Procedure 

Code adopted in 1998, also envisions collective claims. Therefore, the Claimants submit that firstly, 

Multiparty claims are common practice under the ICSID Convention; secondly, the claims were 

homogenous in nature, therefore a broader interpretation should be taken and thirdly, Multiparty 

claims help avoid contradictions and inconsistencies on identical or related issues.  
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I. MULTIPARTY CLAIMS ARE COMMON PRACTICE UNDER THE ICSID CONVENTION.  

31. In common parlance, Tribunals have consistently determined that the ICSID Convention and AR, 

allow multi-party claims and contemporary procedural rules have allowed such claims. Most 

multiparty cases have been brought by multiple claimants (as opposed to disputes involving 

multiple respondents).  About 40% of all ICSID cases have involved multiple claimants. Even the 

travaux preparatoires show that multiparty claims were anticipated by the drafters. Multi-party 

arbitration has become a common and generally accepted practice. No objections to multi-party 

claims before ICSID and UNCITRAL where the claims arise from the same dispute and involve 

the same set of facts (FLUGHAFEN). There is no requirement of an additional consent of the 

Respondent for a multi-party arbitration to be admissible. The unconditional consent given by the 

Respondent in the BITs is the only requirement for jurisdiction and no secondary consent is 

necessary. Further, per the decision in ABACLAT, an individual tribunal is endowed with the 

inherent power under Article 44 of the Convention to determine any question of procedure that 

ICSID framework, as well as the parties’ agreement are silent on. 

32. Moreover, tribunal judgment in OKO PANKKI OYI, the tribunal allowed that multi-party claims 

can be based on different instruments of consent, including different BIT’s. The Respondent 

would argue the semantics of the Article 9 of BIT’s that it only allows a single investor to file a 

claim. However, the consent to arbitration provided by the Respondent in the BITs contains no 

limitation that would preclude the joint submission of identical claims under different BITs. 

Referring to the opinion laid down in AMBIENTE UFFICIO, one cannot therefore interpret the 

Treaties—using the well-known rules of treaty interpretation of Article 31 of the VCLT—as if 

they contained some limitation of scope preventing a claimant from submitting an arbitral claim 

together with another claimant when both claims are based on the same alleged facts and on the 

same alleged breaches although brought under different BITs, provided that each claimant 

provides its own independent matching consent to arbitration. In GUARACACHI, the UK-Bolivia 

BIT contained an identical arbitration clause, multiparty claims were allowed, based on the 

reasoning that the semantic of the clause cannot limit its scope.  

33. Hence, the claimants submits that there is no contest in the fact that ICSID does not have 

jurisdiction over multi-party claims, because there is an established practice for such cases to be 

admitted and heard by the tribunals.  
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II. THE CLAIMS WERE HOMOGENOUS; HENCE, A BROADER INTERPRETATION SHOULD 

BE TAKEN. 

34. The question of mass claims is not a question of jurisdiction however it would be construed more 

as a question of admissibility which means it should be tried without any prejudice to the question 

of jurisdiction (WAIBEL, PAULSSON, ROBERT BRINER). 

35. Referring to the test laid down in ABACLAT, Whether the claimants have homogeneous rights of 

compensation for a homogenous damage caused to them by potential homogenous breaches by 

{the host state} of homogeneous obligations provided for in the BIT. This is has been usually 

followed by tribunals, before admitting multiparty claims. In this particular dispute, the cause of 

action and nature of claims are homogenous because of the near-identical factual and investment 

grounds. Additionally, each Claimant is acting for the enforcement of its own rights and not on 

behalf of any third parties.  

36. Here, the claimants would refer to another test laid down in NOBLE ENERGY. The test is as 

follows; whether, (i) a single dispute exists, (ii) the underlying facts or the overall economic 

transaction are the same. (iii) the investors or the claims are affiliated, (iv) the challenged measures 

are the same, (v) the remedies sought are aligned (vi) the same respondent. 

37. In this particular case, the Respondent is identical, it is the Republic of Tyrea. The dispute arises 

from the BIT’s, both the BIT’s are Pari Materia to one another. Moreover, the primary grounds 

of the dispute among all the three claims is the arbitrary blocking of their websites using the same 

law or ordinance. The challenged measures are identical in nature. All of the claimants have filed 

their dispute against the Respondent for breaching the FET Standard by acting discriminatorily 

and unjustly expropriating the property of the claimants. Lastly, the claims are identical and filed 

jointly by them in a common Request of Arbitration. 

38. The underlying fact or economic transaction is a similar investment in the field of communications 

and social media made by the three claimants in 2015, almost around the same time. All of the 

Claimants have common investors. In the beginning of 2018, Expedia, FinanceHub and TurboFin, 

three international financial corporations, cumulatively owned 9.5% of FriendsLook’s shares, 5% 

of Whistler’s shares and 4.5% of SpeakUp’s shares. 

39. In this particular case, the fact scenario fulfils the entirety laid down in Aba clat and Noble Energy. 

There is a clear homogeneity in the nature of the dispute. Hence, the Claimants submit that 

multiparty claims should be admitted by the tribunal. 
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III. MULTIPARTY CLAIMS HELP AVOID CONTRADICTIONS AND INCONSISTENCIES ON 

IDENTICAL OR RELATED ISSUES 

40. Multiparty proceedings are efficient since common issues of fact and/or law are addressed in one 

proceeding (NATHALIE VOSER). Single proceeding helps to avoid contradictions or 

inconsistencies on identical or related issues and, there is no reason to believe that the parties’ 

procedural rights would be adversely affected by a single procedure. Hence, concerns regarding 

irreconcilable awards will be avoided (NATHALIE VOSER).  

41. Multiparty claims ensure that there is an avoidance of inconsistent or contradictory awards: a single 

Tribunal deciding cases on a consolidated basis will apply similar logic and outcomes will be 

consistent. Further, they help to avoid parallel proceedings, suggest the consolidation avoids 

parallel proceedings, at least among cases where there is no jurisdictional bar to consolidation. The 

principle of Res Judicata or Res Subjudice, commonly followed across the world, prevents already 

decided upon or pending identical matters between identical parties from being heard in two 

separate courts of competent jurisdiction to avoid conflicting awards or judgements. One of the 

major advantages of multi-party is that they help reduce the time and cost. Multiple proceedings 

on homogenous issue, based on homogenous breach of obligations between similar parties is far 

more expensive than consolidated proceedings, when the cases are sufficiently connected. By 

reducing time and cost, it increases accessibility to justice, for smaller investors or developing 

states. Consolidation may also encourage better decision-making because the arbitrators can decide 

on the basis of a more comprehensive set of facts as context for their Award. Lastly, even though 

the drafters had envisaged multi-party claims or consolidated proceedings, therefore a rule 

permitting such claims under the ICSID convention should be added to prevent inconsistencies 

among tribunal awards. Predominantly, tribunals have admitted multi-party claims. Additionally, 

an ICSID consolidation rule could also promote the joinder of proceedings based on different 

instruments of consent (i.e., different treaties, contracts and legislation) and relying on different 

sets of procedural rules (i.e., ICSID, Additional Facility, UNCITRAL).  

42. CONCLUDING The Claimants submit that the Multi-party claim should be admitted based on the 

fact the claimants have homogeneous rights of compensation for a homogenous damage caused 

to them by potential homogenous breaches by Respondent State of Tyrea of homogeneous 

obligations provided for in identical BIT. Moreover, Multi-party claims also allow for 

administrative convenience, as they help avoiding inconsistencies among awards, when the dispute 

and the parties involved are similar. Lastly, multiparty claims are not alien to ICSID Arbitrations, 

tribunals since more than a decade, have admitted such claims. Multi-party claims should not be 
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decided on the basis of jurisdiction, rather on the basis of admissibility. Article 44 gives the power 

to the tribunal to administrative alterations in the proceedings, therefore, it is well within their 

power to admit multi-party disputes, if the disputes are sufficiently connected, as in this dispute.  
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MERITS 

 

D. THE BLOCKING OF CLAIMANTS’ PLATFORMS AMOUNTS TO 

EXPROPRIATION UNDER ARTICLE 6 OF THE BITS.  

 

I. RESPONDENT EXPROPRIATED THE CLAIMANTS’ INVESTMENTS. 

43. Article 6 of the Tyrea-Kitoa BIT and Tyrea-Novanda BIT prohibits the Respondent from directly 

or indirectly expropriating the Claimants’ investments. An investment is directly expropriated by 

the outright seizure or formal/obligatory transfer of title in favour of the host state (ENRON V. 

ARGENTINA). The ambit of indirect expropriation is broader. It involves incidental or covert 

interference with the use of property which has the effect of depriving the owner, in whole or 

significant part, of the use or reasonably to-be-expected economic benefit of the property, even 

though it may retain nominal ownership of the respective rights being the investment 

(METALCLAD, POPE & TALBOT, SCHREUR).  

44. Accordingly, Respondent expropriated the Claimants’ investments, violating Article 6 of the BITs, 

since after the blocking the Claimants’ could not use their platforms to generate revenues through 

their associated models, and were hence deprived of their reasonably expected profits. This 

deprivation had 3 limbs; 

1. Claimants’ platforms lost all their users.  

2. Claimants were stripped of all opportunities to generate profits from the associated revenue 

models of their social media platforms.  

3. Claimants’ business negotiations with the authorities of neighbouring countries came to an 

end abruptly, due to the blocking in Tyrea.  

45. Furthermore, all the capital that the Claimants invested to establish a presence in the Tyrean 

market, which included advertising the platforms, localising the websites, establishing and staffing 

local Tyrean offices, and creating Tailor-made features for the Tyrean market (eg. Friendswatcher, 

LifeLive) went to waste upon the blocking of the websites. Not only could the Claimants earn 

profits which they expected to, but also, they were not allowed to recover the costs that they 

incurred in the Tyrean market.    

46. This interference deprived the Claimants’ of the economic use and expected benefits of their 

investment permanently and irreversibly, since the blocking and its effects were permanent. The 

ordinances issued against the Claimants, blocking their websites, did not specify the nature of the 
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blocking. However, when the Claimants’ representatives approached the Respondent’s authorities 

to inquire about the nature of the ban, they met with hostility and were sent back without any 

assurances. Moreover, the Respondent had consistently blamed the Claimants for their failure to 

stop ethnic violence in their country, both domestically and internationally. In this context, it 

became clear to the Claimants that the Respondent had made their platforms the scapegoat for its 

failure to maintain peace and stability in Tyrea. It also became clear that the Respondent had no 

intention to lift the blocking, as was reflected in the Respondent’s officials’ conduct.  

 

II. RESPONDENT’S MEASURES WERE NOT A LEGITIMATE EXERCISE OF ITS 

REGULATORY POWERS.  

 
47. The Respondent’s measures were expropriatory under Article 6 of the BITs. Moreover, these 

measures were not taken under the legitimate exercise of Respondent’s regulatory powers, since 

these measures were 1) discriminatory in naturex and 2) contrary to the Respondent’s prior 

undertakings, 3) lacked due process and 4) just compensation (ARTICLE 6(A), (B) & (C) BITS). 

Respondent cannot take the defence of public interest to justify its measures because they did not 

amount to a necessary, reasonable or valid exercise of the Respondent’s regulatory powers (TZA 

YAP SHUN).  

1) MEASURES WERE DISCRIMINATORY.  

48. A measure is said to be discriminatory when its fails to provide the foreign investment with 

treatment at least as favorable as the treatment accorded to domestic investments. The concept of 

discrimination obliges comparing the treatment the claimants have received as opposed to the 

treatment which the authorities have granted other investors. (Lauder v. Czech Republic, IGB 

v. Spain)  

It is pertinent to note that various tribunals have held that a measure to be discriminatory must 

‘target the Claimants’ investments specifically as foreign investments’ (Lemire v. Ukraine).  

The tribunal in South American Silver v. Bolivia laid down a three-pronged test which identifies 

the elements of discrimination; it requires a) the existence of another person or company in like 

circumstances, b) differential treatment, and, c) the absence of rational justification for such 

treatment. 

a. Companies of similar kind and in similar circumstances existed: In the present case, there 

existed in the Respondent state, two national or domestic social networking websites that 

were akin to those of the Claimants’. They were of Tyrean origin and used formats, revenue 

models, designs and content similar to that of the Claimants’ platforms.  
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b. Companies were treated different from each other: While the Respondent passed Law No. 

0808-L, it did not mandate or require these domestic websites to abide by the law, either 

for the algorithm implementation or the sharing of customers’ data with the state 

authorities within a particular statutory period. Furthermore, when there was data to prove 

that both the Claimants’ and the Respondent’s websites performed like functions and 

offered similar services, the State alleged that one of the domestic websites portrayed no 

threat to the state and it failed to offer a justification for the other state. 

c. Absence of any rational justification for the differential treatrment: No form of evidence 

or statistical proof was offered by the state when it claimed for the harmless éclat of the 

domestic investors. There was a blanket permanent ban imposition on the Claimants’ sites 

without necessary assessments of all the players in the same field, in the state of Tyrea. 

Moreover, the Claimants’, who solely constituted foreign investors in the specified filed 

were subjected to the measure. None of the domestic investments were even made to 

abide by the statute passed.  

49. Therefore, it can be invariably inferred from the conduct of the Respondent that there existed 

investors in similar circumstances and fields, and the measure was solely made applicable to the 

Claimants’ owing to their foreign characteristic and most importantly, no validly backed 

justification was provided for such treatment. Hence the measure imposed by the Respondent was 

blatantly discriminatory in nature, and were motivated by the Respondent’s preference for other 

investors other the Claimants (Saluka Investments). 

 

2) MEASURES WERE CONTRARY TO THE PRIOR UNDERTAKINGS GIVEN BY THE RESPONDENT.  

50. The Respondent made general and specific representations to the Claimants, stating with emphasis 

that ‘a new internet era had begun fot Tyrea’. Such representations were continuously made when the 

Respondent was in the process of attracting the Claimants’ investments towards itself. In 

consonance with these representations, the Respondent also passed a law on media & information, 

to do away with the censorship regime that the previous Tyrean administration engaged in. these 

representations made the Claimants believe that the Respondent would avoid censorship of media 

and social media platforms, and would respect its citizens’ fundamental rights.  

51. However, the measures that the Respondent took were far removed from the undertakings that it 

had given. The new law on media and information that was passed on 12th January 2018 was 

violative of the citizens’ right to freedom of expression and privacy. Provision 3(b) of this law, 

especially, was violative of the freedom of speech and expression because it mandated the 

platforms to share with the State communications that their users engaged in on the private 
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messaging functions of the platforms. Hence, the distinction between the public and the private 

was breached, with the State intruding in the private conversations of its citizens and surveilling 

them. This is clearly reminiscent of the age of censorship that Tyrea had fought to emerge from, 

and was contrary to the prior undertakings of the Respondent. 

52. Furthermore, the Tyrean Minister of Telecommunications, Information Technology and Mass 

Media, Mr. Fredrik Woodlandt, had on the 28th of January 2018 specifically stated that, “what is 

written cannot be changed” in the context of the provisions of the new law and the duration of the 

compliance period. During this time, the compliance period had been fixed to a period of 60 days. 

However, merely after 10 days of the Minister making the statement, the deadline was reduced to 

45 days by an ordinance. This, hence, is a clear case of the Respondent backtracking on its own 

words, which goes against the principle of venire contra factum proprium (no one may set himself in 

contradiction to his previous conduct). 

 

3) RESPONDENT’S MEASURES LACKED DUE PROCESS.  

53. The tribunal in BEAR CREEK stated, “even in the face of obvious political pressure to which the demonstrations 

and unrest gave rise, the Claimant was entitled to be heard before a fundamental decision was taken” to 

demonstrate that due process is sine qua non of any legitimate exercise of regulatory/police 

powers. This view was also upheld in ADC V HUNGARY. Transparency and consistency are the 

necessary elements of this due process, which has to be followed (MCLACHLAN).  

54. Furthermore, FRIEDRICH HAYEK also expounds upon the requirements of consistency and 

transparency for due process and rule of law and states, “…means that the government in all actions is 

bound by rules fixed and announced beforehand, since these rules make it possible to foresse with certainity how the 

authority will use it coercive power.”   

55. However, the Respondent in carrying out the expropriatory measures did not follow due process 

of law, since the Claimants were not given a fair hearing before a fundamental decision affecting 

them was taken. The Respondent imposed the heaviest sanction available to it, i.e. permanent 

blocking of the platforms, on the very first day after the new compliance period was over. This it 

did without giving any opportunity to the Claimants to show cause or to justify their position.  

56. Moreover, the compliance period was also reduced from 60 days to 45 days, without any prior 

notice to the Claimants. This was contrary to the original deadline that the Claimants set to work 

under the President’s decree on the 12th January 2018, and the Minister of Communications 

specifically said in regards to the new law and the deadline that what is written cannot be changed. 

Hence, the Respondent did not act in a consistent and transparent way, and accordingly did not 

follow due process of law while carrying out the measures.  
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4) NO JUST COMPENSATION WAS AWARDED TO THE CLAIMANTS.  

57. Article 6(c) of the BITs provided that if the Respondent took any depriving measures against the 

Claimants, such measures should be accompanied by the payment of just compensation. In the 

present case, the Claimants should have been promptly awarded compensation, which represented 

by the genuine value of their investments, by the Respondent (CME V CZECH REPUBLIC).  

However, the Respondent did not award the Claimants any compensation, let alone a 

compensation which reflected the true value of the investments. This, hence, was in breach of 

Article 6(c) of the BITs.  

58. Therefore, the Respondent expropriated the Claimants’ investments since its measures deprived 

Claimants of their reasonably expected profits and the detrimental effects of these measures are 

permanent. Further, the defence of Police Powers is not available to the Respondent in the present case, 

since it did not exercise its regulatory powers legitimately.  

 

 

E. THE BLOCKING OF CLAIMANTS’ PLATFORMS BREACHES THE 

FET STANDARD UNDER ARTICLE 3(1) OF THE BITS.  

 

I. RESPONDENT BREACHED THE FAIR & EQUITABLE TREATMENT (FET) STANDARD.  

59. Article 3 of the BITs mandated the Respondent to follow the Fair and Equitable Treatment 

standard (“FET standard”) while dealing with the Claimants’ investments, prohibiting it from 

using unreasonable or discriminatory measures. The provisions of the FET standard are two-fold 

in nature; absolute and relative. Absolute standards encompass treating the foreign investment in 

accordance with the International Minimum Standard (“IMS”), which includes fulfilling legitimate 

expectations of the investor and observing due process. This means that there exists a minimum 

standard of treatment which has to be accorder to any foreign investor, and this serves as a floor, 

the absolute minimum, below which conduct is not accepted by the international community and 

under international law (GLAMIS GOLD, HANS ROTH). Moreover, there also exists the Relative 

standard of FET, which is contingent upon the way other investors are treated by the State in its 

territory, and includes non-discriminatory and consistent treatment (WASTE MANAGEMENT).  

60. Within the domain of the absolute standard of FET, many tribunals and commentators have 

extensively relied on the European Court of Human Rights (ECtHR)’s Proportionality Approach 

to apply it in real life scenarios. According to this, a measure taken in the exercise of State’s 
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regulatory powers is proportionate to its effect if it’s both appropriate and necessary (TZA YAP 

SHUN , CHRISTOFFERSON, PANOMARIOVAS & LOSIS).  

Accordingly, the FET standard which had to be followed consisted of 4 primary elements; 

1. Fulfilling Legitimate Expectations, 

2. Observing Due Process, 

3. Preventing Discrimination & 

4. Observing Proportionality.  

61. These elements cumulatively constitute the Fair & Equitable standard of treatment, i.e. even if one 

of these elements is breached or not complied with, the measure so taken cannot be said to be in 

consonance with the Fair & Equitable Treatment standard (FUNNEKOTTER V. ZIMBABWE). 

However, Respondent’s aforementioned measures do not meet any of the elements and hence 

breach the two tests (absolute and relative) of Fair & Equitable Treatment.  

 

1) RESPONDENT FAILED TO FULFIL THE LEGITIMATE EXPECTATIONS OF THE CLAIMANTS.  

62. The obligation to provide “fair and equitable treatment” means: to provide to international 

investments treatment that does not affect the basic expectations that were taken into account by 

the foreign investor to make the investment (TECMED, SALUKA INVESTMENTS). These basic 

expectations are concerned with the assessment of the treatment that would be accorded to the 

investor by referring to the law of the host state at the time of investment, along with the basic 

expectation of regulatory consistency and transparency along with provision of due process and 

adequate notice (INVESTSMART V. CZECH REPUBLIC, MOBIL EXPLORATION V. ARGENTINA).  

63. Moreover, if any expectation arises from any explicit promise that the investor received from the 

officials of the host state or guarantee by the state, or through implicit assurances and/or 

representations made by the host-State, which were taken into account by the investor in choosing 

to make the investment, will be legitimate (PARKERINGS-COMPAGINET).  

64. In the present case, the Respondent had recently transitioned to a democratic regimen and had 

passed promising laws to bolster the Tyrean peoples’ Right to Freedom of Speech and Expression. 

Several representatives of Tyrea had, moreover, had made general and specific representations to 

the Claimants’ and other players in the social media market expressing the State’s interest and 

intent in furthering this right by providing fruitful opportunities to investors and citizens alike, to 

carry out the same. To corroborate this, Tyrea had also passed a new law on media and 

information, which loosened the state’s control over its media platforms and attempted to usher 

in a new age of freedom of speech, free of censorship. Hence, the Claimants’ relied on the new 

law passed by the state, as well as the representation made by agencies of the state, before investing 
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in Tyrea with the expectation that Tyrea will have liberal media laws, which would allow them to 

earn profits in the Tyrean market over a span of time, and also use the geographical location of 

the Tyrean market to expand in the lucrative neighboring markets. A credible and lucrative 

opportunity was the incentive behind the Claimants’ investment.  

65. However, all these expectations were quashed by the new law on media and information and the 

ordinances passed under it, since the new law blatantly breached the right to privacy and freedom 

to communicate in person of the Tyrean citizens. Moreover, for the implementation of the same, 

the new law was supplemented with hefty penalties which were to be imposed on the 

‘transgressing’ social media websites. This was exacerbated by the ambiguous and vague language 

of the law, which allowed the Respondent’s officials to hide blatant discrimination and prejudice 

behind the veil of administrative functions. The legitimate expectations of the Claimanats were 

hence breached since the Respondent did not uphold its promise of liberal media laws in Tyrea, 

and incapacitated the Claimants from earning profits and expanding into neighboring markets.  

66. Furthermore, the measures also breached the Claimants’ legitimate expectations since they were 

inconsistent, in terms of the unilateral modification of the algorithm compliance period, lacked a 

predictable legal framework, which can be observed in light of the lack of Due Process of Law as 

elaborated in the preceding paragraphs and was non-transparent, as the Claimants’ were not 

involved in a process where their primary interest were affected and no form of justification was 

provided by the Respondent in modifying and altering the decrees and the law, to the detriment 

of the Claimants’ interests. 

 

2) RESPONDENT FAILED TO OBSERVE DUE PROCESS.  

67. All states in the exercise of their regulatory powers have to observe the minimum standard of 

protection accorded to the foreign investors, which includes protection against the arbitrary or 

capricious treatment of the investment by the state (HANS ROTH, AZURE V. ARGENTINA). This 

points towards the fact that states have to observe with the foreign investors, irrespective of their 

domestic legislation and practices. due process of law in their dealings. In this context, 

Transparency and consistency are the necessary elements of this due process, which has to be 

followed (MCLACHLAN).  

68. Furthermore, FRIEDRICH HAYEK also expounds upon the requirements of consistency and 

transparency for due process and rule of law and states, “…means that the government in all actions is 

bound by rules fixed and announced beforehand, since these rules make it possible to foresse with certainity how the 

authority will use it coercive power.”   
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69. However, as stated before, the Respondent in carrying out the expropriatory measures did not 

follow due process of law, since the Claimants were not given a fair hearing before a fundamental 

decision affecting them was taken. The Respondent imposed the heaviest sanction available to it, 

i.e. permanent blocking of the platforms, on the very first day after the new compliance period 

was over. This it did without giving any opportunity to the Claimants to show cause or to justify 

their position.  

70. Moreover, the compliance period was also reduced from 60 days to 45 days, without any prior 

notice to the Claimants. This was contrary to the original deadline that the Claimants set to work 

under the President’s decree on the 12th January 2018, and the Minister of Communications 

specifically said in regards to the new law and the deadline that what is written cannot be changed. 

Hence, the Respondent did not act in a consistent and transparent way, and accordingly did not 

follow due process of law while carrying out the measures.  

 

3) RESPONDENT DISCRIMINATED BETWEEN THE CLAIMANTS AND THE LOCAL INVESTORS.  

71. A measure is said to be discriminatory when its fails to provide the foreign investment with 

treatment at least as favorable as the treatment accorded to domestic investments. The concept of 

discrimination obliges comparing the treatment the claimants have received as opposed to the 

treatment which the authorities have granted other investors. (Lauder v. Czech Republic, IGB 

v. Spain)  

72. It is pertinent to note that various tribunals have held that a measure to be discriminatory must 

‘target the Claimants’ investments specifically as foreign investments’ (Lemire v. Ukraine).  

The tribunal in South American Silver v. Bolivia laid down a three-pronged test which identifies 

the elements of discrimination; it requires a) the existence of another person or company in like 

circumstances, b) differential treatment, and, c) the absence of rational justification for such 

treatment. 

a. Companies of similar kind and in similar circumstances existed: In the present case, there 

existed in the Respondent state, two national or domestic social networking websites that 

were akin to those of the Claimants’. They were of Tyrean origin and used formats, revenue 

models, designs and content similar to that of the Claimants’ platforms.  

b. Companies were treated different from each other: While the Respondent passed Law No. 

0808-L, it did not mandate or require these domestic websites to abide by the law, either 

for the algorithm implementation or the sharing of customers’ data with the state 

authorities within a particular statutory period. Furthermore, when there was data to prove 

that both the Claimants’ and the Respondent’s websites performed like functions and 
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offered similar services, the State alleged that one of the domestic websites portrayed no 

threat to the state and it failed to offer a justification for the other state. 

c. Absence of any rational justification for the differential treatment: No form of evidence 

or statistical proof was offered by the state when it claimed for the harmless éclat of the 

domestic investors. There was a blanket permanent ban imposition on the Claimants’ sites 

without necessary assessments of all the players in the same field, in the state of Tyrea. 

Moreover, the Claimants’, who solely constituted foreign investors in the specified filed 

were subjected to the measure. None of the domestic investments were even made to 

abide by the statute passed.  

73. Therefore, it can be invariably inferred from the conduct of the Respondent that there existed 

investors in similar circumstances and fields, and the measure was solely made applicable to the 

Claimants’ owing to their foreign characteristic and most importantly, no validly backed 

justification was provided for such treatment. Respondent, by exempting its local investors from 

the TCA’s ordinance, treated them in a preferential manner, without giving any reasonable nexus 

for such preferential treatment. Claimants, conversely, were subjected to a strict application of the 

aforesaid. Hence, Claimants were discriminated against through an inconsistent, discriminatory 

and unfair application of laws, which were motivated by the Respondent’s preference for other 

investors other the Claimants (Saluka Investments). 

 

4) RESPONDENT’S MEASURES WERE NOT PROPORTIONAL TO THEIR INTENDED OBJECTIVE.  

74. A measure taken by the host-state is said to be appropriate if it achieves or facilitates the host-

state’s desired objectives. Hence, there needs to exist a causal link between the imposed measure 

and the probability of achieving the intended objective (PANOMARIOVAS & LOSIS).  

75. In the present case, the Respondent apprehended a full-blown conflict between the two ethnic 

communities owing to the democratic platform offered by the Claimants’ in expressing their 

thoughts and opinions. However, permanently blocking the websites was not appropriate as there 

existed no objective evidence of the measure which would suggest that blocking the Claimants’ 

websites would reduce the incidents of violence in the country. To the contrary, however, the 

Respondent failed to restore peace in the country even after 2 weeks after blocking the websites. 

It was only after a heavy police crackdown on the protestors that some de-escalation was achieved. 

Even this de-escalation was only limited to the urban areas and not to the rural areas.  Therefore, 

there existed no rational proof which linked the act of permanently blocking the Claimants’ website 

with that of restoring peace in Tyrea, neither before nor after the blocking. 
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76. A measure taken by the host-state is said to be necessary if no alternative is available to the state 

to achieve the same purpose, with lesser detrimental impact on the investors (CHRISTOFFERSON). 

If there exists an alternate measure through which the Respondent can achieve its objective while 

simultaneously reducing the risk and damage accorded to the investor, such measures should 

instead be adhered to. 

77. In the present case, Article 117(s)(i) of the new law on media and information empowered the 

state to impose a fine within the range of 50,000-1,00,000 TKC on the investor if they fail to 

comply with the provision of Article 51 bis of the Law on Media and Information. A temporary 

or permanent ban under Article 117(s)(ii) was also another option that could be exercise by the 

State. 

78. Assessing the situation in the Respondent state can lead one to infer the effective result a fine 

could have had on the Claimants’ for their lack of adherence to the algorithm standard, as expected 

by the Respondent. Even if the State considered it necessary to impose a ban to prevent furthering 

of seditious content, it could have resorted to a temporary ban until the situation on ground was 

addressed and ameliorated. A permanent ban on the Claimants’ websites was not warranted in this 

specific case, since there existed alternatives such as imposing fines on the Claimants or 

temporarily blocking the websites which would have enabled the state to achieve its purpose, with 

lesser detrimental impact on the Claimants.  

Accordingly, the measures taken were neither appropriate nor necessary, and hence were not 

proportional to the intended objective of the Respondent, i.e. to restore peace in Tyrea.  

79. Such measures are unlawful under Articles 6(a) & 6(b) of the BITs since these breached the Claimants’ 

legitimate expectations, entailed failure to observe due process by the Respondent and a lack of non-

discriminatory and consistent treatment of the investments.  

 

F. THE COMPENSATION REQUESTED BY CLAIMANTS IS NOT 

SPECULATIVE AND DCF IS THE APPROPRIATE METHOD FOR THE 

QUANTIFICATION OF DAMAGES IN THIS CASE. 

 

80. Compensation requested by the Claimant is not speculative since DCF method is the most 

appropriate for the quantification of damages in the present case.  

 

I. COMPENSATION REQUESTED IS NOT SPECULATIVE.  

81. Under Article 6(c) of the BITs, Claimants are entitled to prompt, effective and adequate 

compensation for the expropriated investment, which reflects their legitimate expectations of 
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returns at the time of the investment. This means that the compensation to be awarded to the 

Claimants should reflect the genuine value of the investment (LIAMCO). 

82. The genuine value of the Claimants’ investments in the present case can be arrived at by taking 

into account both the expected profitability of the investment in the future (lucrum cessans) and 

expenses incurred by the investors (damnus emergens) (SAPPHIRE INTERNATIONAL). Here, 

expected profitability is a fundamental part of the going concern and has to be added to the 

quantification of the compensation that is to be awarded (CASE CONCERNING THE FACTORY AT 

CHORZOW, MARBOE).  

83. In the present case, the Claimants have been operating in the Tyrean market since 2015, i.e. for 

the past 3 years. They have been profitable in the market since the first year itself. Not only 

profitable, but the Claimants have also seen a rapid growth in their revenue, and consequently 

profits, each successive year which is in line with the growth trend that the Claimants investments 

have across the globe.  

84. It is on the basis of these profits and growth projection, that the Claimants have based their 

calculations for expected profitability. Morevoer, a sufficient causal link exists between the 

blocking of the websites and loss of business opportunity in Alcadia and Larnacia (LEMIRE V. 

UKRAINE).   

85. Hence, the compensation claimed by Claimants is not speculative since the calculation of the 

quantum was based on their respective enterprises which consisted of income producing assets, 

which owing to operation for a sufficient period of time (AAPL V SRI LANKA) had generated the 

data required for calculation of future income with reasonable certainty. 

 

II. DCF IS THE MOST APPROPRIATE METHOD.  

86. The Discounted Cash Flow (“DCF”) method is the most appropriate method for the 

quantification of damages in the present case. Multiple tribunals, including the tribunals in 

PHILLIPS PETROLEUM and CME V. CZECH REPUBLIC, have held DCF to be the best 

accounting standard, and have stated that rejecting its use is moving away from the best practice.  

Moreover, Prof. ASWATH DAMODARAN opines that DCF is appropriate for valuation of even 

young companies including technology/media start-ups, let alone companies with an established 

global presence and a lifetime profitability record.  

87. DCF is the most appropriate in the present scenario since it takes into account the various value 

drivers of an investment (CME V. CZECH REPUBLIC)   

1. Investments’ opportunities & risks 

2. Investments’ past performance records  
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3. Reliable industry wide projections  

4. Relevant inflation rate  

88. Hence, DCF is the best way to value high growth companies since it is able to realistically quantify 

the parties’ legitimate expectation of reasonable returns at the time of the investment (KOLLER, 

T.).  

89. Furthermore, Claimants have a proven record of profitability in the Tyrean market, spanning over 

three years before the institution of the claim. The value of such investments should, in this case, 

comprise of both the lost profits and future prospects of profit and income. The applicability of 

DCF is such a scenario becomes most appropriate, since it quantifies the overall economic losses 

sustained as a result of the expropriation rather than the book value of the losses.  

90. Other methods such as the Net Book Value Method will not be appropriate since they do not 

reflect the genuine value of the investment, by failing to include the lucrum cessans of a given 

investment (AMCO). Furthermore, the Market Value method also cannot be used for valuation in 

the present case, due to the lack of similarly placed rivals in the local market. 

 

91. Therefore, the compensation requested by the Claimants reflects the genuine value of the investment by 

incorporating the lost profits with the actual losses incurred by the Claimants. The quantification bases 

itself on an established record of profitability and cannot be said to be speculative. In the present case, 

DCF is the most appropriate method for the quantification of the damages, since it takes into account 

all relevant factors affecting the value of the investment.  
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REQUEST FOR RELIEF 

 

In light of the aforementioned submissions, the Claimants humbly request the tribunal to find: 
 

a. Provisional measures requested by the Respondent should not be granted, 
b. The tribunal has jurisdiction over the present dispute, 
c. The tribunal has jurisdiction over the multi-party dispute,  
d. The Respondent has expropriated the Claimants’ investments,  
e. The Respondent has breached the FET standard, & 
f. The compensation requested by the Claimants is not speculative and DCF is the 

most appropriate method in the present case.  
 
 
 
 

Counsel for the Claimants 


