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STATEMENT OF FACTS 

1. FriendsLook, Whistler and SpeakUp (“Claimants”) are prominent social network 

companies present in more than 100 countries worldwide. FriendLook is incorporated 

in the Federation of Novanda (“Novanda”), whereas Whistler and SpeakUp are 

incorporated in the Union of Kitoa (“Kitoa”). Claimants have been praised by the 

international community for their commitment to promoting the freedom of speech all 

around the globe. 

2. The Republic of Tyrea (“Respondent”) is a state that embarked on a path towards 

democracy and attraction of foreign investments in 2012. Respondent is a party to 

Tyrea–Novanda and Tyrea–Kitoa BITs (“BITs”). In 2000, it acceded to the 

Convention. All three states are parties to the ICCPR. 

3. On 10 September 2013, Respondent enacted the Media Law that aimed at liberalising 

the Internet and loosening control over the media. Tyrea has officially declared the 

primary purpose of this legislation to make the market more attractive for investors. 

4. In 2015, Claimants decided to invest in Tyrea relying on the new Media Law regime, 

which they found compatible with their value of promoting free speech internationally. 

Claimants launched localised versions of the websites after having contributed 

substantial funds. Claimants immediately gained tremendous popularity among Tyrean 

population becoming “synonymous with the Internet itself”. 

5. Since the end of 2016, Tyrean ethnic groups gradually started using Claimants’ social 

networks to disseminate radical ideas. Respondent amended its Media Law with Law 

0808-L (“Amended Media Law”) on 12 January 2018. Simultaneously, as if in 

anticipation of future claims, Respondent decided to denounce the Convention on 

5 January 2018. 

6. The new legislation utterly reversed the existing liberal framework by requiring all 

social networks not only (1) to introduce filtering algorithms blocking hate speech but 

also (2) to disclose to Respondent any private correspondence and ID details of their 

users. 
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7. As if this drastic departure from liberal values was not enough, Respondent turned its 

legislation into a roller-coaster with unpredictably changing requirements. The initial 

deadline for compliance with the new requirements was firmly set to 60 days. However, 

on 11 February 2018, Respondent reduced it to 45 days. Claimants complied with the 

deadline, but due to the lack of time for testing their algorithms retained certain 

loopholes and failed to block all the radical posts. 

8. On 28 February, 1 March, and 2 March 2018, Respondent blocked Claimants for the 

incompliance with the new requirements. Surprisingly, similar local platforms, Wink 

and TruthSeeker were not blocked, although they totally failed to implement any 

filtering mechanism. 

9. After the blanket ban of Claimants’ websites, they lost all their users in Tyrea and their 

income dropped to zero. Misfortunes never come singly: at that time Claimants were 

about to finalise negotiations for market expansion with neighbouring countries, 

Alcadia and Larnacia, using their presence in Tyrea as a regional office. These 

negotiations effectively died out, and Alcadian and Larnacian officials put this down 

to the negative effect of events in Tyrea on Claimants’ reputation. 

10. Claimants tried to negotiate with Respondent to seek assurances that the blocking 

would be lifted once they improve the filters. Respondent remained silent. 

11. On 29 June 2018, Claimants filed the Request for Arbitration on a multi-party basis 

seeking compensation for the total loss of their businesses. 
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SUMMARY OF ARGUMENTS 

1. Provisional measures: Respondent’s request for provisional measures is frivolous and 

should be rejected. First, there are no rights susceptible of protection. Second, the 

requested measures are neither urgent nor necessary in the absence of any irreparable 

harm. In any event, if granted, the requested measures would be disproportionate to the 

allegedly protected interests. 

2. Denunciation: the Tribunal has jurisdiction over the dispute despite Respondent’s 

denunciation of the Convention. Articles 71 and 72 of the Convention, interpreted in 

accordance with the VCLT, grant Claimants the right to submit their claims within six 

months after the denunciation, which they validly exercised. Furthermore, the effective 

date of Claimants’ consent is the date when their request was filed, i.e. on 29 June 

2018, not when it was registered by the ICSID, i.e. on 16 July 2018. Thus, Claimants 

initiated these proceedings within six months after Respondent denounced the 

Contention on 5 January 2018. 

3. Multi-party proceedings: the Tribunal should find jurisdiction to hear the claims of 

three Claimants in a single arbitration. First, Respondent gave its implicit consent to 

the Tribunal’s jurisdiction on a multi-party basis under both the Convention and each 

BIT. Second, this consent is not tainted by the fact the Claimants have relied on 

separate BITs. 

4. Expropriation: Respondent expropriated Claimants’ investments. First, Claimants’ 

assets, including the websites and physical premises, are protected against 

expropriation. Second, Respondent’s blocking permanently and substantially deprived 

Claimants of their assets. Third, Respondent’s measures do not constitute a valid 

exercise of police powers as they were discriminatory and disproportionate. Finally, 

expropriation was unlawful since Respondent failed to pay compensation to Claimants. 

5. Fair and Equitable Treatment: Respondent failed to provide FET to Claimants. First, 

Respondent frustrated Claimants’ legitimate expectations by totally dismantling the 

existing liberal media regime. Second, through abruptly reducing the deadline for 

compliance with the new requirements, Respondent breached the principle of fair 

procedure. 
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6. Valuation of Damages: the customary standard of full reparation calls for 

compensating not only direct damage but also lost profits and the loss of chance of 

market expansion. The most appropriate method to calculate these damages on the 

basis of the fair market value of the investments is the DCF method. Claimants’ expert 

was justified in selecting the DCF method as Claimants have had a sufficient history 

of profitability, the prices for their services were reasonably identifiable, and the high 

level of political risk in Tyrea does not preclude the application of DCF. 
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ARGUMENTS 

PART ONE. PROVISIONAL MEASURES 

I. RESPONDENT’S REQUEST FOR PROVISIONAL MEASURES SHOULD BE REJECTED 

1. Respondent has requested the Tribunal to order that “Claimants abstain from 

promoting, stimulating, or instigating the publication of propaganda, presenting their 

case selectively outside this Tribunal, or otherwise jeopardizing Tyrea’s rights in this 

dispute”.1 This request lacks merit and should be rejected. 

2. As a starting point, it is observed that the provisional measures represent an 

“extraordinary measures which ought not to be granted lightly”.2 Article 47 of the 

Convention and the Arbitration Rule 39 establish the mechanism of provisional 

measures, yet provide no “clear and precise rule”.3 Thus, the requirements that have 

to be satisfied for provisional measures to be granted have been developed through 

arbitral practice. 

3. In order to receive provisional measures, there must be prima facie jurisdiction,4 which 

Claimants do not challenge.5 However, other cumulative elements are not present, 

namely (A) there is no prima facie existence of a right susceptible of protection;6 

(B) the measures requested are neither urgent7 (C) nor necessary to protect the right,8 

and (D) would be disproportionate to the allegedly protected interest of Respondent. 

 

 
1 Request for Provisional Measures, ¶1. 

2 Rizzani de Eccher, ¶99. 

3 Sarooshi, 363. 

4 Churchill, ¶36. 

5 Id., ¶41. 

6 Burlington Resources, ¶51. 

7 Churchill, ¶44. 

8 United Utilities, ¶98. 
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A. Respondent failed to establish the prima facie existence of a right susceptible 

of protection 

4. None of the rights or interests identified by Respondent in the Request for provisional 

measures is actually subject to any existing threat. In particular, (1) there is no threat 

to the integrity of the proceedings, (2) these proceedings are not confidential, and 

(3) Respondent’s economic prospects in terms as pertains to its investment climate 

were not undermined. 

1. There is no threat to the integrity of the proceedings 

5. In order to pose a threat to the procedural integrity, a party to the dispute must 

exacerbate the situation or render the solution more difficult, which includes “rights to 

be heard on an equal footing”.9 The harm must be present at the moment of requesting 

the measures, not in the future.10 In particular, the Biwater Gauff tribunal found that a 

party should “manifest themselves in concrete terms” proving a genuine threat.11 

6. A possible allegation of Respondent that the phrase “the lobbying will continue” would 

be a threat to the process should be dismissed. The Churchill tribunal analysed the same 

phrase in a similar context and concluded that such allegation is insufficient to 

constitute proof of any wrongful conduct.12 Thus, the current situation does not 

represent any threat to the procedural integrity. 

2. ICSID arbitration is not confidential absent specific agreement 

7. There is no provision in the Arbitration Rules which expressly provides for the 

confidentiality of any materials, documents or other information submitted by the 

 
9 EDF, ¶46. 

10 Id., ¶49. 

11 Biwater Gauff, ¶144. 

12 Churchill, ¶52. 
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parties during the arbitration.13 Parties are free to publish documents or to speak 

publicly of the arbitration unless they have explicitly agreed upon confidentiality.14 

8. This position was confirmed in Amco v. Indonesia, admitting the possibility of 

revealing information about the ongoing arbitration to the newspapers.15 As put further 

by Loewen tribunal, it would be an advantage to the other party to limit the public 

discussion of the case.16 

9. Thus, in the absence of confidentiality agreement, as in this case, Claimants are entitled 

to publicly discuss the case and publish the Request for Arbitration. 

3. Respondent’s investment climate was not jeopardised 

10. A threat to the economy may justify granting the provisional measures, including when 

the risk of detriment to the economy arises from newspaper articles.17 For this, the 

media coverage should actually jeopardise the economy of the State, rather than have 

some negative financial effect.18 This high threshold is not met. 

11. By comparison, in Churchill v. Indonesia, the claimant made numerous statements and 

published articles in leading financial newspapers that criticised Indonesia’s economy 

and advised “foreign investors to tread very carefully when investing in Indonesia” or 

not to invest at all.19 In the tribunal’s understanding, the right to attract foreign investors 

and “the right to the protection of its honor are not the rights that could warrant the 

recommendation of provisional measures”. Furthermore, the tribunal disagreed that the 

media campaign reached the level as to jeopardise the host state’s economy.20 

 
13 Biwater Gauff, ¶125. 

14 EDF, ¶33. 

15 Amco, Provisional Measures, 412. 

16 Loewen, ¶26. 

17
 DOLZER/SCHREUER, 263; Amco, Provisional Measures, 415. 

18 Churchill, ¶50. 

19 Id., ¶¶12–13. 

20 Churchill, ¶50. 
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12. In the case at hand, Respondent is willing to attract foreign investments and is planning 

a large sovereign bond issuance. However, none of the established articles threatened 

Respondent’s economic stability and its investment climate.21 Rather they were aimed 

at pivotal concerns of the freedom of expression. Thus, if the large targeted economic 

media campaign was not recognised as jeopardising, it is unlikely that the present case 

reaches such level. 

B. The requested measures are not urgent 

13. A measure would be urgent where “action prejudicial to the rights of either party is 

likely to be taken before such final decision is taken”.22 It means that is impossible to 

wait until the award because actions prejudicial to the rights of the petitioner are likely 

to be taken before the decision on merits.23 

14. The approach is that the rights which a party seeks to preserve and protect may be 

effectively destroyed before the tribunal is able to reach a final decision.24 As the 

Burlington Resources tribunal found, “no urgency arises from the termination of 

sharing contracts for the exploration and exploitation of oil fields” that have a 

monetary value.25 

15. Respondent may argue that provisional measures are urgent in order to preserve its bid 

for World Expo 2030. However, nothing in the present case leads to the conclusion that 

in the absence of provisional measures the right to host World Expo 2030 would be 

destroyed. Thus, the measures should not be granted, since the urgency criterion is not 

fulfilled in the absence of a real threat supported by facts.26 

16. In addition, Respondent’s own behaviour supports that provisional measures are not 

urgent, as evident from its delayed reaction to the allegedly prejudicial publications. 

For example, in Bernhard von Pezold v. Zimbabwe, the provisional measures were 

 
21 Request for Provisional Measures, ¶3. 

22 Tokios Tokelés, Provisional Measures, ¶8. 

23 Burlington Resources, ¶72. 

24 Perenco Ecuador, ¶43. 

25 Burlington Resources, ¶74. 

26 Occidental Petroleum, ¶89. 
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asked two days after the act occurred.27 In contrast, Respondent made no provisional 

measures request for five months after the media coverage of the dispute, yet its bid for 

World Expo 2030 had already been submitted.28 Hence, the requested provisional 

measures remain non-urgent and shall not be granted. 

C. The requested measures are not necessary to protect the alleged right 

17. The provisional measures must be necessary to preserve the status quo and prevent 

irreparable harm.29 Investment tribunals have established that such necessity implies 

“an assessment of the risk of damage which provisional measures are intended to 

avert”.30 The Tribunal should consider the interest of both parties,31 whereas the 

outcome cannot “affect the rights of third parties that are not involved in the 

proceedings”.32 

18. To the extent there is any risk of harm to Respondent’s economy from the publications, 

it does not originate from Claimants, as Respondent fails to present evidence of 

Claimants’ engagement in publishing the articles.33 Limiting Claimants’ rights when 

their acts pose no risk of harm to Respondent is unjustified. 

19. Further, the requested provisional measures would not be binding on third parties34 and 

hence, would not preclude various media from continuing to provide media coverage 

of the arbitration. 

20. Finally, there is no risk of irreparable harm, since there is no “harm not adequately 

reparable by an award of damages”.35 The Burlington Resources the tribunal granted 

provisional measures because it was impossible to estimate the “revenue-producing 

 
27 Bernhard von Pezold, Provisional Measures, ¶3. 

28 Request for Provisional Measures, ¶8. 

29 Burimi SRL, ¶34. 

30 CEMEX, ¶42. 

31 Burlington Resources, ¶51. 

32 International Quantum Resources Limited, ¶40. 

33 Procedural Order No. 3, ¶7. 

34 International Quantum Resources Limited, ¶40. 

35 Burlington Resources, ¶82. 
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potential” a project.36 In contrast, Respondent itself presents an average number of 

expected revenue in the Request for provisional measures.37 Therefore, Respondent 

accepts that the alleged harm is compensable. 

21. Thus, the necessity criterion is not satisfied under any circumstances. 

D. In any event, the provisional measures would be disproportionate to the 

allegedly protected interest 

22. Proportionality requires balancing the interests of both parties.38 When non-

aggravation of the dispute is at issue, such assessment involves the harm that is likely 

to result from the measures.39 

23. In the case at hand, the adoption of provisional measures would infringe Claimants’ 

fundamental right to freedom of expression enshrined in the ICCPR.40 The right to 

freedom of expression is a necessary interest that should be balanced during the 

adoption of provisional measures.41 As a general rule, Claimants are entitled to freely 

express their position on the situation pertaining to the case.42 Similarly to 

United Utilities v. Estonia, Claimants’ “campaign” is comprised of nothing more than 

public criticism of Respondents’ actions.43 Thus, the implementation of provisional 

measures would deprive Claimants of the freedom of expression. 

24. In light of all the aforesaid, Respondent’s request for provisional measures is purely 

unjustified and should be rejected. 

  

 
36 Id., ¶83. 

37 Request for Provisional Measures, ¶10. 

38 Quiborax, Provisional Measures, ¶153. 

39 EDF, ¶48. 

40 ICCPR, art. 19; Procedural Order No. 2, ¶10. 

41 EDF, ¶52. 

42 Id., ¶31. 

43 United Utilities, ¶24. 
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PART TWO. JURISDICTION 

II. THE TRIBUNAL HAS JURISDICTION OVER THE DISPUTE DESPITE RESPONDENT’S 

DENUNCIATION OF THE ICSID CONVENTION 

25. Under to Article 25(1) of the Convention, the Tribunal’s jurisdiction is premised upon 

the parties’ consent to submit a dispute to ICSID arbitration. Here, Respondent’s 

unconditional consent to arbitrate the dispute is expressed in Article 9 of the BITs.44 

Respondent groundlessly insists that this consent became invalid on 5 January 2018, 

i.e. when its notice of denunciation of the Convention was received by the Convention 

depositary.45 

26. Claimants strongly oppose this contention, since, first, (A) the interpretation of 

Article 71 of the Convention confirms that an injured investor is entitled to bring a 

claim during six additional months after the denunciation (“Six-month Period”). 

Second, (B) this position is reinforced by Article 72 of the Convention. Finally, 

(C) the effective date of Claimants’ consent is the date when their request was filed, 

i.e. on 29 June 2018, not when it was registered by the ICSID, i.e. on 16 July 2018. 

Thus, Claimants initiated these proceedings with the Six-month Period, and the 

Tribunal should find jurisdiction over the present dispute. 

A. Claimants have accepted Respondent’s offer to arbitrate contained in the 

BITs in accordance with Article 71 of the ICSID Convention 

27. Article 71 of the Convention provides that “the denunciation shall take effect 6 months 

after the receipt of [the notice of denunciation by the depository of the Convention]”.46 

Claimants posit that during the Six-mon Period an investor has the right to submit a 

claim to ICSID arbitration. 

28. It is a common ground between the Parties that the Convention should be interpreted 

in accordance with the general rules of treaty interpretation expressed in Article 31 of 

 
44 BITs, art. 9. 

45 Respondent’s Exhibit 1. 

46 ICSID Convention, art. 73. 
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the VCLT:47 (1) in light of the ordinary meaning of the terms of the Treaty48 and 

(2) taking into account the Treaty’s object and purpose.49 These means of interpretation 

lead to the conclusion that Claimants had the right to submit a dispute to arbitration 

within the Six-month Period. 

1. The ordinary meaning of Article 71 supports that Claimants are entitled to 

file a claim within the Six-month Period 

29. Article 71 designates the specific period of six months after which the denunciation 

becomes effective.50 In its plain meaning, this means that during this Six-month Period 

all obligations of the denouncing state under the Convention remain in force, including 

its obligation to abide by the jurisdiction of ICSID tribunals.51 This interpretation was 

supported by the Venoklim,52 Blue Bank,53 and Transban54 tribunals which 

unequivocally stated that the respondents’ contention that the denunciation takes 

immediate effect contradicts the ordinary meaning of Article 71 of the Convention 

granting the delay of six months before the denunciation takes effect.55 

30. Respondent may aver — as Venezuela unsuccessfully attempted to in the 

abovementioned arbitrations — that Article 71 applies not to the states’ obligations 

towards investors under the Convention, such as the obligation to arbitrate disputes, 

but applies only to the inter-state obligations, e.g. the duty to contribute to ICSID’s 

costs or to nominate representatives to the Administrative Council.56 

 
47 Articles 31–33 of the VCLT apply as customary international law. See e.g. Valores, ¶199. 

48 VCLT, art. 31. 

49 Ibid. 

50 Convention, art. 71. 

51 Blue Bank, Award, ¶¶119–120. 

52 Venoklim, ¶68. 

53 Blue Bank, Award, ¶¶119–120. 

54 Transban (not publicly available, as referred to in Jones T., Venezuela Wins Again as Panels Divide 

over ICSID Denunciation, Kluwer Arbitration Blog, 5 Jan. 2018, available at: 

http://arbitrationblog.kluwerarbitration.com/2018/01/05/bell-doesnt-save-favianca-jurisdiction-

icsid-denunciation/). 

55 Blue Bank, Award, ¶¶117–119; Venoklim, ¶¶63 and 65. 

56 Alschner, 17, ¶¶36–37. 
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31. However, nothing in the ordinary meaning of Article 71 suggests that it applies to 

certain obligations and does not apply to others. Had the Convention drafters truly 

intended to exclude from the Six-month Period the investor’s right to arbitration, a 

fundamental pillar of the Convention, they should have done so explicitly.57 

32. Hence, Article 71 in its ordinary meaning grants to an investor six months after the 

denunciation for bringing a claim. Claimants complied with this timeframe by filing 

the Request for arbitration on 29 June 2018, before the expiration date on 5 July 2018. 

2. The interpretation of Article 71 in light of the object and purpose of the 

ICSID Convention reinforces Claimants’ position 

33. Additionally, Respondent’s interpretation leads to the frustration of an object and 

purpose of the Convention, which is, in essence, to “promote foreign investment by 

creating a mechanism for a binding third party adjudication”.58 Following 

Respondent’s logic, any state would have the right to immediate withdrawal from the 

Convention in wake of a major dispute with an investor is already foreseeable and is 

about to culminate in arbitration proceedings.59 As was upheld by the Venoklim 

tribunal, such an approach would incentivise states to denounce the Convention to 

deprive investors of their right to arbitration, an interpretation hardly reconcilable with 

the Convention object and purpose.60 

34. Hence, the ordinary meaning of Article 71 of the Convention in light of its object and 

purpose confirm Claimants’ right to submit a dispute for six months after the 

denunciation. 

 
57 See Tokios Tokelés, Jurisdiction, ¶52; Methanex, Part IV, Chap. B, ¶35.  

58 Casas; McGarry & Ostřanský. 

59 Casas; McGarry & Ostřanský. 

60 Venoklim, ¶65; Tejera, 436. 
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B. In addition, Article 72 of the Convention further confirms Claimants’ right 

to file a claim within the Six-month Period 

35. Claimants’ interpretation of Article 71 is further reinforced by Article 72 of the 

Convention, which reads as follows: 

Notice by a Contracting State… shall not affect the rights or obligations 

under this Convention of that State… or of any national of that State arising 

out of consent to the jurisdiction of the Centre given by one of them before 

such notice was received… (emphasis added)61 

36. The determinant question for the Tribunal’s jurisdiction is whether “consent” in 

Article 72 refers to the unilateral consent (of either the state or the investor) or to mutual 

consent (of both the state and the investor).62 

37. If it refers to mutual consent, as Respondent argues,63 the Tribunal would have 

jurisdiction only when a mutual consent of both Claimants and Respondent had 

crystallised “before [the notice of denunciation] was received”.64 In this hypothesis, 

Article 72 is interpreted as lex specialis to Article 71, as the former permits the 

immediate withdrawal of a state’s unilateral consent without the period of six months.65 

38. Claimants posit that such an interpretation is flawed. On the contrary, Article 72 

interpreted under the VCLT yields the conclusion that “consent” refers to unilateral 

consent of a party to the dispute, not mutual consent. This interpretation follows from 

(1) the ordinary meaning of “consent… given by one of them” referring clearly to the 

unilateral consent; as well as (2) the interpretation of “the rights and obligations… 

arising out of consent”. 

 

 
61 Convention, art. 72. 

62 Blue Bank, Award, ¶¶96–98; Venoklim, ¶65. 

63 Response to Request for Arbitration, ¶5. 

64 Venoklim, ¶¶49, 164; Tenaris and Talta, ¶164.  

65 Venoklim, ¶49; Blue Bank, Award, ¶80.  
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1. The ordinary meaning of “consent given by one of them” confirms that 

Article 72 of the ICSID Convention refers to the unilateral consent 

39. Claimants submit that the ordinary meaning of “consent… given by one of them” 

confirms that Article 72 refers to the unilateral consent:66 

A State’s notice of denunciation… shall not affect the rights or 

obligations… arising out of consent to the jurisdiction of the Centre given 

by one of them [i.e. by the denouncing State… or by any national of that 

State] before such notice was received… (emphasis added)67 

40. Firstly, this provision does not require mutual consent, as opposed to the preamble of 

the Convention, which explicitly refers to “mutual consent by the parties”,68 or 

Article 25(1), which contains the wording “when the parties have given their 

consent”.69 Had the drafters of the Convention truly intended to refer to a mutual 

consent in Article 72, they would have done so unambiguously.70 

41. Secondly, “consent given one of them [i.e. by a denouncing state, etc.]” refers clearly 

to the state’s unilateral consent.71 Investment tribunals have consistently held that when 

a state gives its consent in a BIT, it represents a unilateral consent, an offer to arbitrate 

the dispute.72 Thus, the wording “consent given by [a denouncing state, etc.]” relates to 

the unilateral consent given by a denouncing state in the BIT, not to mutual consent of 

both parties.73 

42. Therefore, Article 72 refers to the unilateral consent of Respondent, which was given 

in the BITs before the receipt of the notice of denunciation by the World Bank. 

 
66 Blue Bank, Separate opinion of Söderlun, ¶11. 

67 Convention, art. 72. 

68 Id., Preamble. 

69 Id., art. 25(1). 

70 Ping An, ¶144; Amco, Annulment, ¶7.09. 

71 Blue Bank, Separate opinion of Söderlun, ¶11. 

72 Al Warraq, ¶77; Bogdanov, ¶28; Gold Reserve, ¶533. 

73 Blue Bank, Separate opinion of Söderlun, ¶11. 
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Respondent’s denunciation of the Convention has no legal effect on its consent to 

arbitrate the dispute until the expiry of the Six-month Period. 

2. The phrase “rights and obligations… arising out of consent” confirms that 

Article 72 refers to unilateral consent 

43. Respondent is likely to insist that Article 72 refers to mutual consent since the phrase 

“the rights and obligations… arising out of consent” presupposes that an offer of 

Respondent has to be accepted by Claimants in order to generate any rights and 

obligations.74 In other words, by analogy with contract law the rights or obligations do 

not arise until the moment of acceptance of the offer.75 

44. However, such blind transposition of a contract law analogy (offer–acceptance) is 

misplaced in the context of BITs.76 The offer to arbitrate contained in a BIT already 

generates the state’s undertaking to arbitrate, which is binding on the state as such, 

without any further “perfecting”, as a unilateral undertaking vis-à-vis a class of foreign 

investors.77 As was noted by a prominent scholar and practitioner Prof Gaillard, 

“a denouncing state’s surviving obligations [referred to in Article 72] result from an 

undertaking [to submit the case to ICSID arbitration]”.78 

45. To decide otherwise would permit states to circumvent the 6-month period prescribed 

by Article 71 by immediately withdrawing its “offer to arbitrate”, when the major 

dispute is foreseeable,79 and rendering all the substantive obligations under the BITs 

devoid of legal protection.80 Such an interpretation was rejected by the investment 

tribunals, which held that Article 71 prescribing the Six-month Period would be 

deprived of practical meaning.81 

 
74 See the rejected position of Venezuela in Venoklim, ¶49. 

75 Ibid. 

76 Blue Bank, Separate opinion of Söderlun, ¶32–33. 

77 Içkale, ¶244; Gaillard, 122; Blue Bank, Separate opinion of Söderlun, ¶38. 

78 Gaillard, 122. 

79 Casas. 

80 Ibid. 

81 Blue Blue Bank, Award, ¶¶117–119; Venoklim, ¶¶63 and 65. 
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46. Thus, Article 72 should be interpreted as implying the unilateral consent given by 

Respondent in the BITs long before Respondent’s denunciation of the Convention. 

This unilateral consent is preserved by the 6-months period granted to Claimants under 

Article 71 of the Convention. 

C. The effective date of Claimants’ consent is the date of filing the Request, not 

the date of its registration by the ICSID 

47. As a last resort, Respondent may argue that the appropriate date for determination of 

Claimants’ consent is not the date of sending the Request on 29 June 2018, but the date 

of its registration on 6 July 2018, the latter being one day outside the Six-month 

Period.82 

48. At the same time, Institution Rule 2(3) defines the “date of consent” as “the date on 

which the parties to the dispute consented in writing to submit it to the Centre”. As the 

Blue Bank tribunal emphasised, the date of the investor’s consent should be the date of 

filing a claim83 since it would be unfair to place Claimant in the position when its rights 

can be prejudiced with delays of the Secretariat’s work.84 

49. Therefore, the critical date for determination of the existence of consent is the date set 

forth in Institution Rule 2(3). In this case, it is 29 June 2018, the date of filing Request 

for Arbitration.85 

50. As Claimants accepted Respondent’s valid offer to arbitrate on 29 June 2018, 

i.e. before 5 July 2018, there exists written consent of both Parties establishing the 

jurisdiction of the Tribunal. 

  

 
82 Blue Bank, Award, ¶85. 

83 Id., ¶¶113–115. 

84 Ibid. 

85 Request for Arbitration. 
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III. THE TRIBUNAL HAS JURISDICTION OVER THE MULTI-PARTY CLAIM BROUGHT BY 

CLAIMANTS 

51. The Tribunal has jurisdiction over the multi-party claim since (A) Respondent 

consented to the multi-party proceedings in general. Moreover, (B) the simultaneous 

invocation of two BITs does not undermine the Tribunal’s jurisdiction over the dispute. 

A. The ICSID Convention and the BITs allow multi-party proceedings 

52. Both (1) the ICSID Convention and (2) the BITs implicitly allow the initiation of the 

proceedings by multiple claimants. 

1. The ICSID Convention allows the initiation of proceedings by multiple 

claimants 

53. The Convention allows multi-party claims,86 albeit not expressly.87 This follows from 

the interpretation of Article 25(1) of the Convention in accordance with the VCLT 

rules. 

54. Article 25(1) of the Convention concerns the Centre’s jurisdiction over “any legal 

dispute arising directly out of an investment, between a Contracting State … and a 

national of another Contracting State” (emphasis added). Respondent may interpret 

this provision as restricting the Centre’s jurisdiction to the single-claimant disputes 

only. However, while Article 25(1) uses the term “national” in singular, “it would be 

wrong to conclude that only one party may be admitted to ICSID proceedings on the 

investor’s side”.88 

55. The context of the Convention does not support that Article 25(1) implies that “only 

one” national may initiate the proceedings. The term “national” is used throughout the 

 
86 ICSID Proposals for Amendment, Vol. 3, Schedule 7: Multiparty Claims and Consolidation, ¶4. 

87 Id., ¶7. 

88 SCHREUER, 162–163, ¶277. 
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whole Convention in both plural and singular forms interchangeably,89 i.e. in most 

cases the use of terms in singular presupposes their use in plural.90 

56. Additionally, as a supplementary means of interpretation, it is pivotal to identify the 

drafters’ intent in preparatory documents.91 The drafters envisaged to prepare the 

special rules on multi-party proceedings, which supports that the Convention covers 

the claims of multiple investors.92 

57. Therefore, the Convention does not restrict the Centre’s jurisdiction to the disputes 

brought by a single claimant only. 

2. Likewise, the BITs allow the initiation of multi-party proceedings 

58. Respondent may submit that the dispute settlement provision contained in the BITs’ 

Article 9(1) restricts jurisdiction to the disputes with a single claimant, as it covers the 

disputes between “one Contracting Party and a national of the other Contracting 

Party” (emphasis added).93 

59. However, such “lexicographical literalism”94 does not reflect the actual intent of the 

Parties. The use of term “national” in plural in Article 9(1) would not contradict the 

object and purpose of the BITs to “create favourable conditions for greater investments 

by nationals”95 and to “extend […] the economic relations […] particularly with 

respect to investments by the nationals”.96 Furthermore, Article 9 in both of the BITs 

has the following title: “Settlement of Disputes Between one Contracting Party and 

 
89 Alemanni, ¶272. 

90 Ambiente Ufficio, ¶¶99; Alemanni, Concurring Opinion of Thomas, ¶5; Everest, ¶¶6.8–6.9. 

91 Alemanni, ¶270. 

92 Id., ¶¶3–4; Ambiente Ufficio, ¶132. 

93 BITs, art. 9(1). 

94 Alemanni, ¶270. 

95 Tyrea–Novanda BIT, Preamble. 

96 Ibid. 
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Nationals or Companies of the other Contracting Party”97 (emphasis added). Thus, the 

BITs are not limited to single-claimant disputes only.98 

60. Moreover, multi-party proceedings had not been unknown by the time Tyrea ratified 

the BITs. Such kind of proceedings has been introduced in its own national legislation 

three years prior to the ratification.99 In addition, by that time there already had been 

international investment arbitrations initiated by multiple claimants in a single 

proceeding, e.g. Goetz. v. Burundi or Klöckner v. Cameroon.100 Had Tyrea intended to 

exclude such disputes from the Centre’s jurisdiction, it could have specifically done 

this in the BITs. 

61. Consequently, since the BITs do not limit their application to single-claimant disputes 

only and such disputes were foreseeable by the time of their conclusion, Tyrea has 

implicitly consented to the multi-party proceedings within the ambit of the BITs. 

Therefore, the Tribunal can hear the present dispute on a multi-party basis. 

B. The invocation of multiple BITs in the instant case does not limit the 

Tribunal’s jurisdiction 

62. Respondent may submit that it is not permitted to submit claims under the two BITs 

since they are designed to regulate the “[d]isputes between one Contracting Party and 

a national of the other Contracting Party” (emphasis added).101 

63. However, the Guaracachi tribunal has already faced the same argument from the 

respondent state102 and found that: 

there is no fundamental incompatibility between the consents to arbitration in 

the two BITs that would result in one or the other consent being violated by the 

mere fact of the claims being heard together.103 

 
97 Request for Arbitration, ¶2. 

98 See Ambiente, ¶¶99, 130. 

99 Procedural Order No. 2, ¶8. 

100 See Ambiente, ¶136. 

101 BITs, art. 9(1). 

102 See Guaracachi, ¶166. 

103 Id., ¶345 
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64. Consequently, if a state has consented to arbitrate disputes against investors of different 

nationalities under different BITs, this consent is not frustrated by joint consideration 

of such disputes.104 

65. Importantly, both BITs’ provisions are entirely identical105 and contain the same 

dispute resolution clauses.106 Therefore, the invocation of two BITs does not prevent 

the Tribunal from hearing the present case.  

 
104 Flughafen Zürich, ¶403. 

105 Request for Arbitration, ¶3. 

106 BITs, art. 9. 
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PART TWO. MERITS 

IV. RESPONDENT EXPROPRIATED CLAIMANTS’ INVESTMENTS IN BREACH OF ARTICLE 6 

OF THE BITS 

66. Destroying years of fruitful cooperation aimed at giving access to the new Internet 

technologies to Tyrean people, Respondent blocked the online media platforms of 

Claimants. As a result, Claimants lost all its users in Tyrea, and their revenue streams 

dropped to zero.107 Not a dollar has been received by Claimants in compensation for 

these drastic losses. 

67. Claimants submit that (A) their tangible and intangible assets are capable of being 

expropriated. Respondent’s blocking of the media platforms (B) amounted to the 

substantial and permanent deprivation of Claimants’ investments that (C) fell outside 

the scope of Respondent’s regulatory powers. Thus, (D) this expropriation was 

unlawful under Article 6 of the BITs. 

A. All Claimants’ assets are susceptible to expropriation 

68. To establish the existence of expropriation, the Tribunal should, first, identify the assets 

taken.108 Claimants had such profit-generating assets in the form of the websites and 

the physical premises in Tyrea. 

69. The websites are protected investments since the BITs’ broad definition of 

“investment” as “any asset” suggests a flexible approach which covers modern non-

traditional investments,109 such as websites.110 Media platforms generate profit through 

the sale of advertising space111 similarly to television and radio, where broadcasting 

licenses are considered to constitute protected investments.112 

 
107 Request for Arbitration, ¶14. 

108 Bayindir, ¶442; Emmis, ¶49. 

109 Zhinvali Development, ¶¶351–354. 

110 Engfeldt, 45. 

111 Request for Arbitration, ¶14. 

112 EMV, ¶38; Estonia–USA BIT, art. 1; Ukraine–USA BIT, art. 1. 
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70. Respondent alleges that Claimants’ advertising contracts “do not amount to assets 

susceptible to expropriation”.113 However, Claimants do not even contend that the 

contracts as such are investments within the meaning of the BITs — instead, they 

merely are the main source of revenue for Claimants and are based on their 

investments, i.e. the websites themselves. 

71. Illustratively, in CME v. the Czech Republic the host state deprived CME of its 

exclusive right to use the license,114 which in turn led to the loss of contracts.115 

However, CME did not claim that its contracts with third parties constituted 

investments;116 they rather constituted a source of revenue for the investor based on the 

investment in the form of a license. 

72. Thus, Respondent mischaracterised Claimants’ contracts as an investment. 

Consequently, only Claimants’ websites and physical premises amount to investments 

capable of being expropriated. 

B. Respondent’s blocking of the media platforms amounts to unlawful indirect 

deprivation of Claimants’ investment 

73. Article 6 of the BITs prohibits “any measures depriving, directly or indirectly, 

nationals of the other Contracting Party of their investments”. Such measures may be 

found lawful, only if taken in the public interest, under due process of law, in a non-

discriminatory manner and accompanied by a prompt compensation.117 

74. Before analysing whether these four criteria have been met, Claimants have to show 

the significant deprivation of their investments. For indirect deprivation to be 

 
113 Response to Request for Arbitration, ¶7. 

114 CME, Partial Award, ¶609. 

115 Id., ¶325. 

116 Ibid. 

117 BITs, art. 6. 
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established, investment tribunals require to show (1) severity118 and (2) permanent 

character119 of the measures. Both requirements are present the case at hand. 

1. Respondent substantially deprived Claimants’ of their investments 

75. The BITs prohibit measures that substantially deprive the investor of the economic 

value, use, or enjoyment of its investment.120 As the National Grid tribunal held, a host 

state’s measure amounts to the substantial deprivation, if it results in “neutralization, 

radical deprivation”, “inability to use, enjoy or dispose of the property”.121 

76. Here, (a) Claimants’ intangible assets and (b) tangible assets have been significantly 

interfered with by Respondent.  

a. Claimants were deprived of their intangible assets 

77. Due to Respondent’s blocking of the media platforms, Claimants lost all users in 

Tyrea.122 Claimants had two major revenue sources: advertising contracts, and 

contractual fees from users for ad-blocking.123 The profits thus heavily depended on 

web traffic.124 Respondent’s measure rendered Claimants’ localised websites virtually 

useless as effectively eliminated any traffic.125 

78. Thus, Respondent interfered in Claimants’ use of the media platforms when it blocked 

the access of users to the platforms, and the substantial deprivation is present. 

79. Respondent also argues that the blocking of websites only in Tyrea did not substantially 

impact Claimants’ worldwide businesses.126 This allegation ignores the pillar 

 
118 LG&E, ¶190; Enkev Beheer, ¶¶341–342; Eastern Sugar, ¶210; Achmea I, ¶288. 

119 Tecmed, ¶116. 

120 Id., ¶115. 

121 National Grid, ¶149. 

122 Request for Arbitration, ¶14. 

123 Ibid; Uncontested Facts, ¶¶7–9; Claimants’ Exhibit 7. 

124 Request for Arbitration, ¶14. 

125 Ibid. 

126 Response to the Request for Arbitration, ¶7. 
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principles of the investment arbitration regime, in particular, the territoriality of 

investment. 

80. Most BITs are premised upon the territoriality criterion,127 which requires an 

investment to be made in the territory of a contracting party.128 Thus, it is not the global 

business existing in all possible states,129 but rather the particular investment in one 

contracting party to a BIT that is granted protection.130 

81. Here, Claimants made an investment in Tyrea by creating the localised versions of their 

websites tailor-made for the Tyrean population.131 Hence, the Tribunal should consider 

the effects of Respondent’s measure on Claimants’ investment in the territory of Tyrea. 

82. Therefore, Respondent’s measure substantially deprived Claimants’ of their right to 

have the platforms accessed by users. 

b. Claimants were deprived of their tangible assets 

83. Respondent further avers that Claimants still retain their offices in Tyrea, which can be 

somehow used to obtain profit.132 This argument is misconceived. 

84. In similar circumstances, investment tribunals found that physical assets have been 

deprived of their value together with intangible property.133 For instance, in 

CME v. Czech Republic, although the investor still had buildings and studio 

equipment,134 after it had been deprived of its broadcasting license,135 the tribunal 

 
127 Abaclat, Dissenting Opinion of Abi-Saab, ¶75; Alpha, ¶¶278–279. 

128 Nova Scotia Power, ¶130; Ambiente Ufficio, ¶¶498–499. 

129 Gruslin, ¶¶13.9–13.12. 

130 EMV, ¶38. 

131 Request for Arbitration, ¶¶4–6. 

132 Response to the Request for Arbitration, 737–739. 

133 Oxus Gold, ¶356; Cargill, ¶358. 

134 CME, Partial Award, ¶147. 

135 Id., ¶609. 
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found that the entire investment had been expropriated, since “[the claimant] as a 

company [was left] with assets, but without business”.136 

85. Similarly, when Respondent blocked Claimants’ platforms, it deprived the physical 

premises of their economic value for Claimants. 

86. Thus, Respondent’s measure led to a substantial deprivation of Claimants’ investments 

including the right to operate the media platforms and the physical premises in Tyrea. 

2. The deprivation of investment was permanent 

87. Another requirement of indirect deprivation is the significant duration of the taking.137 

The deprivation must be “not ephemeral or temporary”.138 Investment tribunals have 

previously found a period of four months139 and one year140 to be sufficient. 

Additionally, the absence of proof that the measures could be realistically revoked in 

the near future reinforces the permanent character of the taking.141 

88. Respondent blocked FriendsLook on 28 February 2018, Whistler on 1 March 2018, 

and SpeakUp Media on 2 March 2018.142 Thus, Claimants’ platforms remain blocked 

for 1.5 years, i.e. even longer than the periods previously found by tribunals to be ample 

for finding a permanent deprivation. 

89. There is no indication in the Ordinances that the blockage is temporary,143 and there is 

no evidence that Respondent plans to revoke the blockage. Therefore, Tyrean taking of 

Claimants’ platforms is permanent and Respondent indirectly deprived Claimants’ of 

their investments. 

 
136 Id., ¶591. 

137 Tecmed, ¶116; LG&E, ¶193. 

138 Fireman's Fund, ¶176. 

139 Middle East Cement, ¶107. 

140 Wena Hotels, ¶99; Inmaris, ¶¶300–301. 

141 UP and CD Holding, ¶353. 

142 Uncontested Facts, ¶21. 

143 Claimants’ Exhibit 4. 
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C. Respondent’s measure is not a valid exercise of the State’s police powers 

90. Respondent argues that the blockage of Claimants’ platforms was an exercise of police 

powers aimed at safeguarding the public order.144 In Respondent’s view, this precludes 

the finding of unlawful expropriation and instead constitutes a non-compensable 

taking.145 

91. Claimants do not contest that a state may take reasonable measures “in such matters as 

the maintenance of public order, health or morality … even when it causes economic 

damage to an investor”.146 However, as the Saluka tribunal emphasised, the host state’s 

right to regulate is not absolute147 and has its boundaries.148 Only a non-discriminatory 

regulation,149 which is proportionate to the public objective amounts to a legitimate 

exercise of regulatory powers.150 

92. Respondent failed to meet these requirements, since the blocking was 

(1) discriminatory and (2) disproportionate. 

1. Respondent’s measures were applied discriminatorily 

93. Tyrea’s blocking of Claimants’ platforms was discriminatory as Tyrea accorded 

different treatment to foreign and domestic companies151 by blocking only Claimants’ 

websites and neglecting breaches of the Media Law committed by domestic companies. 

These companies (a) were in similar circumstances152 compared to Claimants, and (b) 

Respondent did not have any reasonable justification for such different treatment.153 

 
144 Response to the Request for Arbitration, ¶8. 

145 Ibid. 

146 PMI, ¶295. 

147 Saluka, ¶285. 

148 ADC, ¶423. 

149 Saluka, ¶255. 

150 Tecmed, ¶122; PMI, ¶305; Fireman's Fund, ¶176. 

151 Goetz, ¶121; ELSI, ¶¶61–62; LG&E, ¶146. 

152 Goetz, ¶121; ELSI, ¶¶61–62; LG&E, ¶146. 

153 Saluka, ¶460. 
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a. Claimants and Tyrean domestic social networks were in similar 

circumstances 

94. Claimants satisfy three factors used by the tribunals to determine whether the investors 

were in “similar circumstances”: business sector, type of services and audience.154  

95. Particularly, Claimants and domestic investors operated in the same field of media.155 

They provided the same services of social networks with just different level of 

interactivity156 and were all used, inter alia, to disseminate hate speech.157 

96. Respondent itself previously acknowledged that all media platforms, even less popular 

ones, are capable of instigating ethnic hatred. Namely, the Amended Media Law 

obliged 

[e]very Social Network… [to] implement an effective algorithm suitable for 

its scale of operations (including… the audience size and amount of content 

published)….158 

97. Therefore, Claimants and Tyrean domestic social networks are appropriate 

comparators. 

b. Tyrea did not proffer any reasonable justification for blocking only 

Claimants’ operations 

98. A discriminatory measure can only be justified if it “bears a reasonable relationship 

to rational policies”.159 

99. Respondent’s justifications for not blocking the domestic media platforms, Wink and 

Truthseeker, were manifestly unreasonable.160 Respondent never explained why the 

 
154 Feldman, ¶172, Bilcon, ¶706, Enron, ¶280. 

155 Uncontested Facts, ¶¶ 7–9, 13. 

156 Id., ¶¶7–9, 13. 

157 Id., ¶¶13, 21–22. 

158 Claimants’ Exhibit 2. 

159 Pope & Talbot, ¶79. 

160 Uncontested Facts, ¶22. 
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TruthSeeker was not blocked.161 As regards the Wink, Respondent’s authorities held 

that “the network was not at fault for the algorithm’s inefficiency”, because it 

technically cannot implement efficient filters.162 

100. This justification for different treatment is not rational. Claimants were equally “not at 

fault for the algorithm’s inefficiency”, as they employed all possible means to comply 

with the deadline of 45 days.163 Thus, it was not Claimants’ fault that the filtering 

mechanism did not work efficiently, i.e. their situation was identical to Wink’s. 

101. Therefore, the measures adopted by Tyrea resulted in unreasonably different treatment 

of Claimants, thus already bypassing the contours of the regulatory powers doctrine. 

2. Respondent’s measures were disproportionate to the objective pursued 

102. Additionally, the permanent blocking imposed by Respondent was disproportionate to 

the aim sought. The police powers doctrine requires a “reasonable relationship of 

proportionality between the charge… imposed [on] the foreign investor” and the aim 

sought.164 The test aims at balancing the interests of an investor and a host state.165 The 

measure is found disproportionate whenever a state could have adopted alternative less 

“draconian” measures.166 

103. Here, the aim of preventing incitement to violence could have been achieved by less 

intrusive means: by temporarily suspending Claimants’ operations for a period of 

15 days, the time estimated by Claimants to be sufficient for testing the programme.167 

However, Tyrea precluded the development of effective algorithms when it 

unexpectedly cut the deadline depriving Claimants of an opportunity to test the new 

algorithms.168 In a similar situation, the PL Holdings tribunal held that “[i]t is difficult 
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to regard as the “least drastic means” available… a measure that lessens the 

addressee’s capacity to respond to [the legitimate public] concern”.169 

104. Hence, Respondent’s blocking of Claimants’ platforms was not proportionate to 

Respondent’s purpose of safeguarding public order. In light of this, Respondent’s 

measure falls outside the scope of the police powers doctrine.  

D. Respondent’s expropriation violates Article 6 of the BITs 

105. Article 6 of the BITs lays down four cumulative criteria of the lawfulness of 

expropriation.170 The measure must be taken in the public interest, under the due 

process of law, it should be non-discriminatory, and just compensation shall be paid.171 

Even if only one criterion is breached, the expropriation should be found unlawful.172 

106. On top of the discrimination shown above,173 Respondent neither paid any 

compensation to Claimants nor approached Claimants with any proposal to pay.174 A 

substantial taking of investment is considered unlawful in the absence of 

compensation.175 

107. Thus, Respondent’s blocking of Claimants’ platforms constituted an indirect 

deprivation in violation of Article 6 of the BITs. 
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V. RESPONDENT FAILED TO ACCORD CLAIMANTS’ INVESTMENTS FAIR AND EQUITABLE 

TREATMENT IN BREACH OF ARTICLE 3(1) OF THE BITS 

108. Pursuant to Article 3(1) of the BITs Tyrea shall ensure fair and equitable treatment to 

the investors of Novanda and Kitoa and shall not impair, by unreasonable or 

discriminatory measures, the operation, management, maintenance, use, enjoyment, or 

disposal of the investments. By blocking Claimants’ social platforms Tyrea breached 

(A) the FET standard and (B) the non-impairment standard. 

A. Respondent breached FET 

109. Article 3(1) makes no reference to customary law for the definition of FET. Therefore, 

the FET provision is to be interpreted autonomously on the basis of its ordinary 

meaning, in the context of the BITs and in the light of their object and purpose.176 

110. It transpires from arbitral practice that to protect foreign investment177 FET requires 

the host state to act in a consistent,178 reasonable manner, without discrimination179 and 

protect investors’ legitimate expectations.180 

111. Respondent may argue that FET is a part of the minimum standard of treatment of 

aliens. Even if successful, this argument of Respondent does not affect Claimants’ case. 

The notion of the minimum standard of treatment has evolved with times.181 The 

Mondev, the tribunal noted that the approach to the FET threshold has undergone 

considerable changes after the Neer case and nowadays FET “need not equate with the 

outrageous or the egregious” conduct and can be breached “without necessarily acting 

in bad faith”.182 

 
176 Saluka, ¶294, VCLT, art. 31. 

177 BITs, Preamble. 

178 Tecmed, ¶133. 
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181 CMS, Award, ¶¶282–284. 
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112. Respondent breached FET (1) by failing to protect legitimate expectations of 

Claimants, (2) disregarding the fair procedure, (3) unreasonably and discriminatory183 

blocking of the social networks. 

1. Respondent breached Claimants’ legitimate expectations by totally 

reversing the media regime 

113. FET protects the legitimate expectations of the investor existing at the time an 

investment is made.184  

114. At the time of making the investment Claimants expected that Tyrea would not erase 

the fundamentals of the uncensored media regime provided by the new Media Law. 

The sources of these legitimate expectations are: (a) Respondent’s obligation to 

maintain transparency and predictability of its framework, (b) specific commitment 

Respondent gave; and (c) Respondent’ international obligations under the ICCPR. 

a. Respondent had the obligation to maintain a transparent and 

predictable legal framework 

115. Under FET, the host state is obliged to maintain the stability and predictability of the 

essential features of the legal regime185 i.e. act consistently and transparently so the 

investor “may know beforehand any and all rules and regulations that will govern its 

investments, as well as the goals of the relevant policies to be able to plan its 

investment.”186 Such legitimate expectation exists regardless of any specific 

representation made by the state.187 
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116. While Claimants do not call into question Tyrea’s right to amend certain provisions of 

laws, they could legitimately expect that Respondent would not totally reverse the core 

of its media regime by requesting to disclose all private correspondence of users.188 

117. Contrary to its undertakings, Tyrea significantly amended the liberal Media Law in 

2018,189 by requesting to provide users’ personal information to Tyrean authorities.190 

Thus, within a month,191 the government set control over all users’ private 

correspondence and personal data. 

b. Respondent made a specific commitment to maintain the liberal 

media regime 

118. Domestic legislation forms a basis for legitimate expectations192 when the host state 

adopts a new legal framework193 aimed specifically at attracting foreign investors.194 

Illustratively, the Masdar tribunal concluded that a Spanish decree granting the 

investors benefits for renewable energy projects together with governmental statements 

not to change this policy generated legitimate expectations.195 

119. Here, since Tyrea had consistently assured the public that liberal media policy would 

not change. In particular, Tyrea officially stated that the new Media Law would become 

a “ground for the advent of such prominent international players [as Claimants]”.196 

During the international conference for potential investors,197 the Tyrean Government 

confirmed its “intention to keep in line” with the liberalisation of the media.198 Through 

 
188 Total, Liability, ¶175; Eiser, ¶382; Electrabel, Award, ¶7.77; Charanne, ¶517; El Paso, ¶¶517, 

519; Occidental, ¶¶185, 190–191; Tecmed, ¶154; CMS, Award, ¶ 279. 
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these repeated public assurances, Respondent affirmed that the new regulation would 

not change dramatically in the opposite direction than liberalisation. Contrary to its 

undertakings, Tyrea drastically amended the liberal Media Law.199 

120. Importantly, Claimants’ decision to set up business in Tyrea was contingent on Tyrea’s 

assurance as to the uncensored media policy.200 Claimants had been considering Tyrea 

as a potential market for a long time, however, the lack of liberal media regulation was 

the deterrent.201 

121. Therefore, Claimants expected that the fundamental pillars of media regime would not 

be demolished by the requirement of bulk collection of correspondence. 

c. Claimants reasonably expected that the legal framework would be 

consistent with Respondent’s international obligations 

122. The investor’s expectations can be legitimately based on the state’s obligation under 

ratified international treaties.202 

123. Claimants expected that Tyrea, as a party to the ICCPR,203 would preserve a media 

regime respecting, in particular, the right to privacy, including non-interference with 

the private correspondence.204 

124. However, contrary to its undertakings, Tyrea amended the Media Law in a way 

incompatible with the respect for the right to privacy.205 Respondent set control over 

all users’ private correspondence and data.206 

 
199 Id., ¶15. 

200 Id., ¶6. 
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206 Id., ¶¶15, 21. 

 



TEAM TORRES 

 

35 

2. In violation of the fair procedure, Tyrea reduced the deadline for the 

algorithm implementation 

125. Lack of fair procedure in implementing the laws amounts to FET violation.207 The host 

state is obliged to act so that an investor “may know beforehand any and all rules and 

regulations that will govern its investments, as well as… to be able to plan its 

investment”.208 

126. In AES v. Hungary, the state started the implementation of the new Price Decrees and 

provide two days deadline for the claimant to submit its comments.209 The tribunal did 

not find a FET violation since the claimant had been informed of upcoming changes a 

year in advance and it was possible to provide comments even in a short deadline.210 

127. Here, Respondent set a 60-day deadline for compliance with new requirements to 

create filtering algorithm.211 Later on, Respondent slashed the 60-day period to 45 

days.212 Claimants were taken by surprise, when Respondent, knowing the necessary 

time for successful algorithms implementation, without any prior notice, changed the 

deadline. Contrary to AES v. Hungary, Claimants were not notified even within two 

days about reducing the deadline. Such unexpected and abrupt change in the deadline 

violated Tyrean obligation to provide fair procedure. Thus, the breach of the legitimate 

expectations and disrespect for fair procedure committed by Respondent violated 

the FET. 

3. Respondent unreasonably blocked Claimants’ social platforms 

128. The standard of “reasonableness” requires the State’s conduct to bear a reasonable 

relationship to a rational policy.213 
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Management, ¶¶98, 130. 

208 Tecmed, ¶154; MTD, ¶114; Occidental, ¶185; CMS, Award, ¶279; Parkerings, ¶332. 
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129. Claimants’ social networks were not direct reason for the social unrest in Tyrea. The 

tension between the two ethnic groups had persisted long before Claimants entered the 

Tyrean market.214  

130. Moreover, blocking did not have any useful outcome. After Respondent completely 

blocked Claimants’ social platforms, a violent clash with a significant number of 

casualties took place in Tyrean capital.215 Even now, more than a year later, the 

situation in some areas in Tyrea still remains unchanged.216 

131. Therefore, blocking of Claimants’ operations did not bear a reasonable relationship to 

a rational policy. 

132. Taken cumulatively,217 discrimination, unreasonable blocking, and the breach of the 

legitimate expectations and fair procedure indeed amount to a FET violation by 

Respondent. 

B. Tyrea breached the non-impairment standard enshrined in Article 3(1) of 

the BITs 

133. In addition to FET, Article 3(1) of the BITs provides for Tyrea’s obligation not to 

impair, by unreasonable or discriminatory measures, the operation, management, 

maintenance, use, enjoyment or disposal of the investment. 

134. Although “reasonableness” and “discrimination” in the non-impairment clause have 

no different meaning than in FET,218 Claimants are entitled to invoke the protections 

afforded by both standards. 

135. As demonstrated above, Tyrea’s measures that caused the impairment were both 

discriminatory and unreasonable, and hence, breached Article 3(1) of the BITs. 
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PART THREE. REMEDIES 

VI. THE COMPENSATION REQUESTED BY CLAIMANTS IS NOT SPECULATIVE, AND THE 

DISCOUNTED CASH FLOW METHOD IS APPROPRIATE FOR QUANTIFICATION OF 

DAMAGES 

136. Not only did Respondent blatantly disregard its obligations under the BITs, but it now 

also groundlessly contests the amount of compensation requested by Claimants for the 

total loss of their investments: USD 69,134,875 for FriendsLook plc, USD 26,760,460 

for Whistler Inc., and USD 26,094,600 for SpeakUp Media Inc. 

137. Claimants respectfully request the Tribunal to find that (A) the customary standard of 

full compensation should govern the valuation of damages. In turn, (B) this standard 

calls for the application of the DCF method, the most appropriate method to fully 

compensate Claimants. 

A. The customary standard of full compensation should govern the valuation 

138. To determine the applicable standard of compensation for unlawful expropriation, 

investment tribunals start the analysis with an applicable BIT.219 In the absence of a 

relevant BIT provision, international law comes into play as lex generalis vis-à-vis the 

BIT as lex specialis.220 

139. In our case, both BITs are silent on the standard of compensation for unlawful 

expropriation.221 Respondent may try to invoke the standard for lawful expropriation 

contained in Article 6 of the BITs, which provides for compensation of “the genuine 

value of the investments”.222 However, investment tribunals have held that it would be 

irrational to equate the reparation provided for lawful and unlawful acts.223 

Illustratively, the Gemplus tribunal rejected the BIT standard in such context since 

“[the] measures of indemnification relate, under both BITs, to lawful expropriation and 
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do not expressly address compensation for unlawful expropriation”.224 Thus, absent 

BIT language on the compensation standard for unlawful acts the customary law 

standard controls.225 

140. This standard, upheld by the PCIJ in Chorzów Factory226 and codified in the 

ARSIWA,227 provides that reparation must eliminate all the consequences of the illegal 

act.228 As a result, the investor should be put into an economic position it would have 

been in, had the unlawful act never occurred.229 

141. In the context of compensation, the full reparation means that “the compensation shall 

cover any financially assessable damage including loss of profits insofar as it is 

established”.230 

142. Therefore, the full compensation encompasses not only direct damages but also loss of 

profits and loss of chance, whenever they are financially assessable.231 Claimants’ 

expert report provides for such a full assessment, as is demonstrated below. 

B. Claimants’ expert report correctly provides for the valuation of damages 

based on the DCF method 

143. To assist Tribunal in the quantification of the full compensation, Claimants have 

submitted the expert report of a distinguished expert, Mr Alonzo.232 The report uses the 

DCF method and elaborates upon three heads of damages: direct damages, lost profits, 

and loss of opportunity.233 
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144. Respondent’s expert does not contest that direct damages, i.e. expenditures necessary 

to establish the businesses, have to be compensated.234 At the same time, Respondent 

totally excludes from calculations the other two heads of damages.235 

145. Claimants will now demonstrate that, in line with the full compensation standard, both 

(1) their lost profits and (2) lost business opportunity must be compensated as well. 

1. Claimants’ lost profits must be compensated based on the DCF method 

146. Lost profits are at the heart of Claimants’ damages inflicted by Respondent’s unlawful 

actions. Claimants’ profits depended largely upon the sale of advertising space that 

became impossible after the blocking.236 

147. Investment tribunals calculate lost profits based on (a) how much a reasonable buyer 

on an open market would pay for a business given its anticipated profits. In turn, (b) this 

market standard requires the application of the DCF, the only method that considers 

future profitability. 

a. The Tribunal should apply the fair market value standard to assess 

what a reasonable buyer would pay for Claimants’ investments 

148. In order to fully compensate an investor for the loss of its operating business, 

investment tribunals analyse how much the business would cost on a market if an 

investor decided to sell it before any BIT breaches (fair market value, “FMV”).237 As 

explained by the Starrett Housing tribunal, the FMV is the price that a willing buyer 

would pay to a willing seller when both have full information about all relevant 

circumstances.238 
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149. In practice, the buyer’s expectations regarding future profits have a significant 

influence on the price of profit-generating assets.239 No reasonable person would invest 

money into a business without expecting it to produce profits.240 This rationale was 

followed by the Sistem tribunal, which stressed that expectations regarding future 

profits would have a significant influence on the value of the expropriated hotel.241 

150. As is demonstrated below, the DCF valuation method is the most efficient tool to assess 

how much a hypothetical buyer would pay for Claimants’ businesses taking into 

account their future profits. 

b. The DCF valuation method should apply to assess the fair market 

value of Claimants’ investments 

151. Respondent’s quantum expert, Prof Magdalene DiMarco, does not contest that the DCF 

method is “a very useful valuation method” applied in most cases.242 Indeed, the DCF 

method has been broadly accepted by numerous arbitral tribunals as “the only method 

which can accurately track value through time”.243 This method consists of two steps: 

calculating future income stream and discounting it to the present value in order to 

account for potential risks of the project failure.244 

152. As will be shown below, Claimants fully complied with the three obligatory criteria for 

the DCF application: (i) their businesses had a sufficient history of profitability, 

(ii) the prices for their products are reasonably ascertainable, and (iii) the country risk 

rate can be calculated. 
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i. Claimants have shown a sufficient history of profitability 

153. Investment tribunals reject the DCF method only when a company’s profits have not 

yet stabilised due to its short history of operation.245 While no one-size-fits-all solution 

exists, the minimum period of two years is commonly accepted as sufficient.246 

For instance, the Quiborax tribunal found two full years of profitable mining enough 

“to justify applying the DCF method”.247 

154. Conversely, the DCF method was rejected only when an investment “ha[d] no trading 

history at all”,248 “was never operative”,249 or “had a record of negative cash flows”250. 

155. Claimants have established their media platforms in Tyrea in January 2015 

(FriendsLook) and June 2015 (Whistler and SpeakUp).251 Before Respondent breached 

the BITs in February 2018, Claimants’ businesses had been consistently generating 

ever-increasing profits for 2.5 years (Whistler and SpeakUp) and 3 years 

(FriendsLook).252 Thus, Claimants’ investments had a sufficient track record of 

profitability that justifies relying on the DCF method. 

ii. The prices for Claimants’ services are reasonably identifiable 

156. Respondent further alleges that the prices for Claimants’ services cannot be identified, 

since Claimants’ clients pay for the number of clicks on advertisements, which is 

allegedly uncertain.253 However, the ad-driven revenues are not as unpredictable as 

Respondent portrays them. 
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157. Economic experts confirm that the growth of prices in an ad-driven business is 

reasonably predictable254 as it works “like an auction, wherein a number of businesses 

are competing for the same advertising space”.255 In the presence of a significant 

number of users, the more advertisers compete for the same audience, the higher the 

advertiser’s costs will be.256 Illustratively, the world advertising giant Facebook, which 

receives 85% of its revenues from ads, showed a stable annual growth rate by 

producing USD 1.974 billion of revenues in 2010,257 USD 5.089 billion in 2012,258 

USD 12.466 billion in 2014,259 and reached USD 13.2 billion in 2018.260 

158. In the present case, Claimants’ expert calculated the growth of revenues for 2018 based 

on the historical record of profitability. As of 2015, Claimants have been gaining 

millions of new users each year, and due to this increase in users Claimants’ ad-based 

revenues have continued to demonstrate stable annual growth. 

159. Therefore, Respondent’s argument on the alleged unpredictability of prices for 

Claimants’ services is without merit. 

iii. The high level of political risk is not a bar for application of 

the DCF method  

160. Respondent further argues that due to its internal political instability the DCF method 

cannot apply, because the discount rate has to be based on a clearly identifiable level 

of political risk.261 This argument does not withstand closer scrutiny. 

161. While a country risk rate may be lower or higher depending on the political and 

economic situation, it can be assessed with a sufficient degree of objectivity. For 

instance, the Karkey tribunal estimated the country risk based on objective credit 
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ratings (published by ratings agencies Moody’s and Fitch), i.e. 7.5% for Iraq and 9% 

for Pakistan.262 Similarly, tribunals found no difficulty in assessing the county risk rate 

for Ukraine,263 Venezuela,264 and Zimbabwe265 in times of instability in the respective 

states. 

162. Claimants’ expert estimated the discount rate at 5% taking into account all possible 

risks. This percentage is within the estimates of risk rates for developing countries 

facing social unrest; case in point is 4% discount rate for Venezuela in the Gold Reserve 

v. Venezuela case.266 On top of that, Respondent did not provide any higher estimate 

of the discount rate, groundlessly insisting that the DCF method cannot apply at all. 

Therefore, Claimants’ calculations remain reliable. 

2. Claimants’ loss of the opportunity for the market expansion in third states 

must be compensated as well 

163. In addition to significant lost profits, Claimants were deprived of a profitable business 

opportunity.267 Claimants were planning to expand their businesses into neighbouring 

countries, utilising their physical presence in Tyrea as regional head offices.268 To 

ensure the successful expansion, Claimants proceeded with the hiring of staff to handle 

all expansion-related activities and setting-up branches in the neighbouring states.269 

164. Investment tribunals have consistently ruled that the loss of chance is compensable in 

principle.270 Tellingly, the Lemire tribunal found that compensation for the loss of 
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chance is normally calculated as the hypothetical maximum loss multiplied by the 

probability of the chance turning into reality.271 

165. Importantly, for the loss of chance to be compensated two requirements have to be 

satisfied: (a) the lost chance should not be speculative and (b) there has to be a causal 

link between the breach and the loss of chance. 

a. Claimants’ lost opportunity is sufficiently certain 

166. As regards the non-speculative character, tribunals are mindful of impossibility for a 

claimant to prove that a future event would happen with absolute certainty.272 

Investment tribunals can only evaluate the chances of such an event happening.273 For 

example, the Gemplus tribunal upheld the claim stating that the chance of a project’s 

success “was clearly not 100%; nor was it manifestly 0%”, there was a reasonable 

opportunity for the chance to materialise.274 

167. As evidenced by past records, each of Claimants has demonstrated experience in 

successful foreign market expansion in over 100 foreign countries based on the same 

business model.275 Thus, there was a reasonable opportunity of Claimants’ success with 

the market expansion into neighbouring countries on a balance of probabilities. 

b. There is a causal link between the BIT breach and Claimants’ lost 

opportunity 

168. In order to be compensable, the lost chance has to be a consequence of the breach.276 

In the absence of a causal link between the breaches and the lost chance, tribunals 

refuse to award compensation.277 For instance, the RSM tribunal dismissed 

compensation claim for a loss of chance, since the loss resulted not from the 
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respondent’s actions, but from the negligence of the claimant, which failed to renew 

permits.278 

169. Since late 2016, Claimants had been closely negotiating the business expansion into 

Alcadia and Larnacia.279 Both countries had encouraged Claimants to proceed with the 

investment before Respondent essentially vilified Claimants as the hotbed for hate 

speech.280 After Respondent’s measures, Claimants were informed that “following the 

recent events, it would not be prudent to allow them to operate in their countries”.281 

170. Thus, the business opportunity was lost because of the Respondent’s actions. In the 

presence of causal link, the lost opportunity has to be compensated. 

171. To conclude, Respondent has to compensate to Claimants direct damages, lost profits 

based on the DCF method and the loss of opportunity to expand.  
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PRAYERS FOR RELIEF 

Claimants respectfully request the Tribunal to adjudicate and declare that: 

I. Respondent’s request for provisional measures should be rejected; 

II. The Tribunal has jurisdiction over the dispute despite Respondent’s denunciation of 

the ICSID Convention; 

III. The Tribunal has jurisdiction over the multi-party claim brought by Claimants; 

IV. Respondent expropriated Claimants’ investments in breach of Article 6 of the BITs; 

V. Respondent failed to accord Claimants’ investments fair and equitable treatment in 

breach of Article 3(1) of the BITs; 

VI. The Tribunal should fully compensate Claimants for the value of the investments. 

 

On behalf of Claimants 

Team Torres 

16 September 2019 


