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STATEMENT OF FACTS 

 

1. Republic of Tyrea is a country with a population of 120 million, which emerged from a 

civil war, caused by a conflict of two major ethnic groups inhabiting the country – 

Tatyars and Minyars. The conflict resulted in a spectacular transition from military 

dictatorship to democracy. Along with a general shift towards democracy,  the country 

adopted open trade policy and opened itself for foreign business. Tyrea concluded 

several bilateral treaties, among them the BITs with the Federation of Novanda signed 

on 28 March 2000 and with the Union of Kitoa signed on 20 January 2001.  

2. A part of the general liberalisation of a country was deregulation of Internet services. 

On 10 September 2013 Tyrea adopted Media Law and since that time it has been widely 

recognised by major international social networks as a strategic new market.  

3. FriendsLook plc, SpeakUp Media Inc., Whistler Inc. are companies which provide 

social media websites. These websites gained unexceptional popularity in Tyrea in 

2015. The websites have international reach and count millions of users worldwide. 

Their business model is based on the sale of advertising space and promotional content 

as well as on personalized content and advertising blocking/selecting fees paid by the 

users. According to the survey conducted by TCA in 2018, by 1 January 2018 almost 

every inhabitant of Tyrea over the age of 10 had an account on at least one of the social 

networks. Operations of the websites’ providers in Tyrea significantly contributed to the 

country’s transition into free society.  

4. Unfortunately, the potential of social media has also been discovered by political and 

social activists, who used them to spread hatred. Starting from the end of 2016, 

extremists started posting information about alleged instances of discrimination against 

Tatyar, calling for violent measures to put an end on it. They created fake profiles in 

social media and launched a campaign of misinformation and animosity towards both 

ethnic groups..  

5. The animosity that faded out in 2012 erupted again in 2017. Street fights between the 

two ethnic groups have been reported for the first time since the end of civil war. The 

hidden, but not forgotten, hatred again came to light. The return of ethnic violence to the 

country resulted in casualties.  
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6. The parliament of Tyrea passed Law 0808-L, which required all social network to 

implement certain safeguards aiding in identifying users and filtering content by 

introducing a filtering algorithm which was aimed to prevent the dissemination of hate 

speech. The law enabled the authorities of Tyrea to obtain personal data and private 

correspondence from users of the social networks. The Promulgation Decree provided 

for a 60-day deadline for the compliance.  

7. Despite the short deadline, appropriate measures have been undertaken. Yet after 30 

days Tyrea without any notice shortened the implementation deadline to 45 days by a 

New Decree, leaving the website providers only 10 days to test and implement the 

algorithm. The companies complied with the deadline, however due to limited time the 

algorithms did not act perfectly due to specific features of Tyrean language and lack of 

proper testing. The other measure, namely user identification mechanism, was 

implemented on time. 

8. Regardless of that, on 28 February 2018 Respondent blocked FriendsLook, SpeakUp 

and Whistler. Although the ethinic clashes did not fade out, the companies were 

deprived of any ability to generate revenue in Tyrea by its government, as the core of 

their businesses – the websites – became unavailable to users. However, other platforms 

used by radicalists such as Wink or TruthSeeker were not blocked.  

9. Therefore FriendsLook, SpeakUp and Whistler decided to join forces and submitted a 

joint claim for arbitration on 29 June 2018 to the ICSID Secretariat. As the affair 

attracted public opinion, Tyrea in response filed its request for provisional measures to 

suppress  publicising and informing international community on their actions. 
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SUMMARY OF ARGUMENTS 

 

Provisional Measures  

A. The Tribunal should deny the provisional measures requested by Respondent as the 

rights that Respondent seeks to secure do not yet exist and Respondent failed to specify 

the rights to be preserved in accordance with Rule 39(1) ICSID Rules. However, even if 

Respondent has rights that could be preserved, the requested provisional measures are 

neither urgent nor necessary. In any event, neither Claimants nor Respondent are 

obliged to maintain confidentiality regarding situation in Tyrea. 

 

Jurisdiction  

B. The Tribunal has jurisdiction over the dispute in spite of Respondent’s denunciation of 

the ICSID Convention. Consent given by Respondent under BITs is impervious to 

Respondent’s obligations under the  ICSID Convention, because firstly, it remained in 

effect at the time of Claimants’ submission of the Request and secondly, Claimants 

were allowed to invoke this consent, as their investments were made when Respondent 

remained a Contracting Party of the Convention. Moreover, the Tribunal has 

jurisdiction on the basis of the ICSID Convention, because Respondent was a 

Contracting State to the ICSID Convention when Claimants consented to jurisdiction. 

Additionally, as Respondent’s unilateral offer to arbitrate was given before the notice of 

denunciation was received by the depositary, Claimants were allowed to accept it 

afterwards.  

C. The Tribunal has jurisdiction over a multiparty claim even though Respondent did not 

explicitly expressed its consent to multiparty arbitration. Firstly, multiparty arbitration 

is permitted under provisions of the BITs, as multiparty arbitration falls within the scope 

of the arbitration clause provided by Article 9 BITs.  Secondly ICSID Convention 

allows multiparty arbitration to be conducted under its framework, because its silence 

on multiparty proceedings should be interpreted as allowing multiparty arbitration. 

Additionally, conduction of multiparty proceedings is justified by the practice of ICSID 

Tribunals. Lastly, claims brought by Claimants are sufficiently homogenous to be 

examined jointly.  
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Merits  

D. Respondent unlawfully expropriated Claimants’ investment and violated the fair and 

equitable standard of treatment. Respondent unlawfully expropriated Claimants’ 

investment as Respondent’s measures were discriminatory introduced for no public 

interest. Moreover, Respondent failed to pay due compensation. Additionally 

Respondent violated the fair and equitable standard of  treatment as firstly,  Claimants’ 

expectations were legitimate. Secondly, those expectations were the key reason for 

Claimants’ decision to establish a business in Tyrea and lastly, Respondent denied 

Claimants the assurances that were the basis for the expectations.  

E. DCF is the appropriate valuation method in this dispute primarily because Claimants are 

going concerns. Additionally, the 5% discount rate should be applied to the valuation of 

damages in this dispute and the cost-based valuation is not appropriate nor sufficient in 

the present dispute.  
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ARGUMENTS 

 

A. THE TRIBUNAL SHOULD DENY THE PROVISIONAL 

MEASURES REQUESTED BY  RESPONDENT 

 

10. Respondent's Request for Provisional Measures in the form of abstaining from 

promoting, stimulating or instigating the publication of articles lacks grounds required 

under applicable ICSID Rules and ICSID Convention and therefore should be rejected. 

11. Rule 39 ICSID Rules and Article 47 ICSID Convention allow tribunals to introduce 

provisional measures on the basis of prima facie evaluation of their jurisdiction and 

without prejudice to a subsequent determination of jurisdiction.
1
 These measures are 

extraordinary and applicable only in exceptional circumstances. However, they cannot 

be granted to Respondent in this case.  

12. Respondent requested provisional measures in order to protect the state's image and 

economy. Respondent refers to those almost exclusively in its Request for Provisional 

Measures. More importantly, these rights could be in jeopardy only if Tyrea is hosting 

the World Expo 2025, which it has not been granted yet. Therefore, Respondent tries to 

protect the rights that are hypothetical and have not materialized yet. What is more, the 

rights that can be protected by provisional measures are the rights in the dispute and 

Respondent failed to specify those in its Request for Provisional Measures. Finally, the 

BITs that are binding upon Respondent and Claimants’ host states do not require either 

of the contracting parties or investors to maintain confidentiality regarding proceedings. 

13. Firstly, the rights that Respondent seeks to secure do not yet exist (A). Secondly, 

Respondent failed to specify the rights to be preserved in accordance with Rule 39(1) 

ICSID Rules (B). Thirdly, even if Respondent has rights that could be preserved, the 

requested provisional measures are neither urgent nor necessary (C). Fourthly, in any 

case, neither Claimants nor Respondent are obliged to maintain confidentiality 

regarding situation in Tyrea (D). 

 

                                                 
1
 Casano,¶¶ 5-14; Dolzer/Schreuer ¶ 263. 
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A. Rights that Tyrea wants to preserve do not exist yet 

 

14. Respondent's Request for Provisional Measures concerns rights that may only arise in 

the future. Since they have not  materialized yet, no provisional measures can be 

applied.  

15. In order to grant provisional measures under ICSID Convention the rights in question 

must exist at the time of the request, must not be hypothetical, nor are the ones to be 

created in the future.
2
 In consequence, rights that only potentially appear fall outside the 

scope of protection tribunals are empowered to grant. 

16. Respondent requested the Tribunal to abstain from promoting, stimulating or instigating 

the publication of  press articles. None of the rights that Respondent evoked exists. 

17. Tyrea has only put a bid for hosting the World Expo 2025. It has not been granted the 

opportunity yet.
3
 Therefore, these rights have not materialized yet and cannot be 

protected by granting provisional measures. 

18. In consequence, since Respondent invites the Tribunal to grant provisional measures 

protecting purely hypothetical rights, its request should be dismissed. 

 

B. Respondent failed to specify the rights in the dispute to be preserved  

 

19. Rule 39(1) ICSID Rules implements a general provision of Article 47 ICSID 

Convention. This rule requires the party that requests provisional measures, to specify 

the rights that said measures would protect. However, the rights that this provision 

relates solely to are the rights in the dispute.
4
 

20. In the travaux préparatoires of the ICSID Convention, rights in the dispute are 

referenced as a preservation of the status quo. It signifies the expression of the principle 

that in the course of litigation parties must refrain from taking the steps that might affect 

the rights of the other side, which are the object of the proceedings on the merits. 

                                                 
2
 Maffezini, ¶13; Helnan ¶32. 

3
 Request for Provisional Measures, ¶8. 

4
 Amco, p. 368. 
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21. In Amco, the tribunal stated that no rights in the dispute could be threatened by 

publication of articles in the media. Such publications would also have no influence on 

state's economy. Moreover, it explicitly stated that: 

(…) it might possibly be that a large press campaign could have such an 

influence. However, even so, it would not be an influence on rights in the 

dispute (…) article, would it be proved that it was “promoted” by claimants 

does not mean that the same rely on any other legal remedy other than ICSID 

arbitration.
5
 

 

22. In the case at hand, Respondent did not specify which rights in the dispute might affect 

the Tribunal’s decision on the merits and therefore need protection. Moreover, in its 

Request for Provisional Measures Tyrea solely focused on the potential impact on 

state’s image that publications might have, thus agreeing that publications have no 

impact on the proceedings.
6
 Moreover, Respondent invokes rights that do not exist yet 

but may arise from possible hosting of the World Expo 2025.
7
 As of the time of the 

proceedings Respondent has only made a bid for hosting the World Expo 2025.
8
 

23. As Respondent failed to specify the rights that are to be protected, they should not be 

granted. 

 

C. Provisional measures requested by Respondent are neither urgent nor necessary  

 

24. Article 47 ICSID Convention states that if the circumstances of the case so require, 

tribunal may grant parties’ provisional measures in order to protect parties’ rights in the 

dispute. However, in travaux préparatoires to the Convention, it was pointed out that 

such measures should only be used in situations of absolute necessity and that tribunals 

should use self-restraint in their application.
9
 As a practical matter, tribunals prescribe 

provisional measures where parties should refrain from anything that could aggravate or 

exacerbate the dispute, thus rendering its solution more difficult.
10

 

                                                 
5
 Amco, p. 368. 

6
 Request for Provisional Measures, ¶¶5-6; 8. 

7
 Request for Provisional Measures, ¶8. 

8
 Request for Provisional Measures, ¶¶7-8. 

9
 History of ICSID Convention I, ¶¶270, 523, 516. 

10
 Burlington, ¶63; Amco, p.412; Occidental, ¶96. 
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25. Provisional measures may only be recommended when the measure is urgent and 

necessary to preserve the status quo or avoid the occurrence of irreparable harm, 

damage or prejudice.
11

 Case law regarding Article 47 ICSID Convention demonstrates 

that these requirements have to be met simultaneously.
12

 

26. Tribunal in Perenco noted that provisional measures must be necessary, because that is 

what ‘require’ means and urgent [because] they cannot be necessary if, for the time 

being, there is no demonstrable need for them.
13

 Moreover, the burden of proof falls 

upon the party requesting the measures.
14

 

27. In the case at hand, the provisional measures that Respondent applied for are neither 

urgent (i) nor necessary (ii).  

 

i) Provisional measures requested by Respondent are not urgent in this dispute 

 

28. Provisional measures are urgent when the rights that a party seeks to preserve and 

protect “may be effectively destroyed or seriously prejudiced by the action of the other 

party taken before Tribunal is able to reach a final decision on the merits of the dispute 

between them”.
15

  

29. Firstly, the rights that Respondent seeks to protect are not relevant rights in the dispute. 

Tyrea solely focused on the impact that publications might have on state’s image, thus 

agreeing that publications have no impact on proceedings.
16

 As such, they do not merit 

special protection.  

30. Secondly, the World Expo 2025 will not be held until 2025. Should Tyrea be chosen to 

host this event, it is set too far in the future for the measures to be perceived as urgent. 

31. Therefore, measures requested by Respondent are not urgent. 

 

                                                 
11

 Sinclair,/Repousis, ¶435; Millicom ¶39; Tokios Tokele´s, ¶8; Railroad Development, ¶34. 
12

 Saipem, ¶174, Perenco, ¶43. 
13

 Perenco, ¶43. 
14

 Maffezini, ¶10; Burlington, ¶73. 
15

 Perenco, ¶43. 
16

 Request for Provisional Measures, ¶¶5-6; 8. 
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ii) There is no demonstrable need for the requested measures 

 

32. Irrespective of lack of urgency, Respondent requested measures that are unnecessary. 

33. Under Article 47 ICSID Convention provisional measures are necessary where the 

actions of a party are capable of causing or threatening irreparable prejudice to the 

rights invoked.
17

  

34. As it derives from the travaux préparatoires of the ICSID Convention, this provision 

was modeled after Article 41 ICJ Statute and therefore jurisprudence of the ICJ is often 

referred to by ICSD tribunals as guidance.
18

 This includes a high threshold of necessity 

that can be accorded to the judgments given in the past by that Court.
19

  

35. High threshold for satisfying necessity principle in ICSID jurisprudence follows 

statements made by ICJ that the Court will not order interim measures in the absence of 

'irreparable prejudice (…) to rights which are the subject of dispute (...).
20

  

36. Moreover, as stated previously by the tribunal in Amco, no rights in a dispute could be 

threatened by publication of articles in the media. Such publications would also have no 

influence on a state’s economy. Moreover, it explicitly stated that it might possibly be 

that a large press campaign could have such an influence.
21

 Furthermore, even if one 

party to the dispute could prove that articles regarding the case were promoted by the 

other party to the dispute, it still would not justify granting provisional measures.
22

 

37. According to the Amnesty International Report 2017/18 on the state of the world's 

human rights, many countries have a severe problem with respecting human rights.
23

 

Most importantly, freedom of religion, expression, workers’ rights and freedom of 

speech are severely restricted. Such situation occurs more frequently in the countries 

which are relevant tourist hot spots.
24

 Yet still, these problems do not reflect in the 

overall amount of visitors or revenue.
25

   

                                                 
17

 Phoenix Action, ¶33; Tokios Tokeles, ¶8; Occidental, ¶59; Aegean, ¶32. 
18

 Schreuer, ¶759. 
19

 Casado, ¶2; Occidental, ¶59. 
20

 LaGrand, ¶29; Nuclear Tests, ¶34. 
21

 Amco, p. 368. 
22

 Amco, p. 368. 
23

 AI Report, ¶¶125-130. 
24

 For example in China, all of the major social media platforms like Facebook, Twitter and Instagram are 

blocked. Pursuant to the new Cybersecurity Law, all of the users’ content is obligatorily and automatically 
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38. In the case at hand, should Tyrea not be hosting the World Expo 2025 it would not 

automatically result in drastic drop in the number of visitors thus hurting the economy. 

It is highly unlikely that articles promoted by Claimants are capable of causing 

irreparable prejudice to Respondent’s rights. 

39. As showcased above, media coverage of various human rights violations have no 

impact on the economy, especially when it comes to tourism. 

40. Therefore, provisional measures requested by Tyrea are not necessary. 

 

D. Neither Party is obliged to maintain confidentiality regarding situation in Tyrea 

 

41. In any case, Claimants submit that they are not obliged to maintain confidentiality 

regarding situation in Tyrea and arbitral proceedings. 

42. In the case World Duty Free tribunal stated that:  

neither the ICSID Convention nor the ICSID Arbitration Rules contain any 

express restriction on the freedom of the Parties in this respect. Though it is 

frequently said that one of the reasons for recourse to arbitration is to avoid 

publicity, unless the agreement between the Parties includes such a restriction, 

each of them is still free to speak of the arbitration. Especially in an arbitration 

to which a Government is a Party, it cannot be assumed that the Convention 

and the Rules incorporate a general obligation of confidentiality which would 

require the Parties to refrain from discussing the case in public”. 
26

 

 

Similarly, in Amco tribunal stated that: 

as to the ‘spirit of confidentiality’ of the arbitral procedure, it is right to say 

that the Convention and the Rules do not prevent the Parties from revealing 

their case.
27

 

 

43. What is more, there is no requirement regarding confidentiality of proceedings in ICSID 

Convention, ICSID Rules or in the BITs binding upon Contracting Parties. 

                                                                                                                                                         
censored. The biggest messaging services like WeChat, Sina Weibo and Baidu’s Tieba introduced new terms 

of service to collect a wide range of personal information and made data on its over 900 million users available 

to the government. Yet still, China remains one of the most visited country in the world, with around 63 

million tourists, generating yearly circa 127.1 billion USD revenue. 
25

see eg. https://www.travelchinaguide.com/tourism/2018statistics/  
26

 World Duty Free, ¶16. 
27

 Amco, p. 368. 
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44. As showcased above, parties are not prohibited from discussing their case in public, not 

even revealing their case or publishing articles on the matter. In the case at hand 

Claimants did even less. They did not produce any of the articles themselves. Certain 

articles were barely promoted on Claimants' platforms. Even in the case of the interview 

given by Regional Vice-President of SpeakUp, proceedings themselves were the focus 

point of the interview.  

45. Taking into consideration not only case law but also relevant provisions of the ICSID 

Convention, ICSID Rules and BITs, Claimants were not in any way prohibited from 

discussing their case publically.  

46. In any case, neither Claimants nor Respondent is prohibited from discussing the matter 

publicly.  

 

 

B. THE TRIBUNAL HAS JURISDICTION OVER THE DISPUTE 

DESPITE RESPONDENT’S DENUNCIATION OF THE ICSID 

CONVENTION 

 

47. Respondent denies the Tribunal’s jurisdiction over the dispute, arguing that consent, the 

main jurisdictional requirement, is missing in the present case and asserts that no rights 

and obligations can arise out of the ICSID Convention after its denunciation, unless 

both parties have given their consent to the jurisdiction of ICSID before the receipt of 

the denunciation notice.
28

  

48. Claimants agree that consent is a main jurisdictional prerequisite required to establish 

the ICSID’s jurisdiction, however disagrees that Respondent did not consent to arbitrate 

this dispute. Claimants submit that the Tribunal has jurisdiction to hear the dispute 

despite Respondent's denunciation of the ICSID Convention, as consent given by 

Respondent under BITs is impervious to Respondent’s obligations under the ICSID 

Convention (A). Even if the Tribunal finds that consent of the Parties under BITs is 

                                                 
28

 Decision on Respondent’s Application under ICSID Rule 41(5), ¶52. 
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insufficient to establish ICSID’s jurisdiction over present dispute, the Tribunal has 

jurisdiction to hear the dispute on the basis of the ICSID’s Convention (B).  

                    

A. The Tribunal has jurisdiction over the dispute under BITs, as consent given under 

BITs is impervious to Respondent’s obligations under the ICSID Convention 

 

49. Arbitration clauses in BITs are commonly understood as irrevocable signs of consent 

granted by states to arbitrate investment disputes with nationals of the other states.
29

 If a 

host State consented to ICSID’s jurisdiction when it entered into a relevant BIT, the 

investor can invoke that consent to ICSID jurisdiction at any time within the duration of 

such BIT. This applies even if the host State has denounced the ICSID Convention in 

the interim, as long as the country was a member of ICSID when the investment was 

made.
30

 

50. In the case at hand, the Tribunal has jurisdiction over the dispute under BITs, as 

Respondent’s consent given under Article 9(1) BITs is impervious to Respondent’s 

obligations under the ICSID Convention. Firstly, at the time of Claimants’ submission 

of Request consent to ICSID jurisdiction from Article 9(1) BITs remained in effect (i) 

and secondly, Claimants were allowed to invoke this consent, as their investments under 

BITs were made at the time when Respondent was a Contracting State of ICSID 

Convention (ii).  

 

i) Claimants submitted their Request when Respondent’s consent to ICSID 

jurisdiction was in force 

 

51. Pursuant to Article 43 VCLT, denunciation of a treaty shall not in any way impair the 

duty of any State to fulfill any obligation embodied in this treaty to which it would be 

subject under international law independently of the treaty.  

                                                 
29

 Rivera/Azuga, ¶3. 
30

 Rodner/Estévez, ¶438. 
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52. BITs including Respondent’s unconditional consent to arbitrate under ICSID 

jurisdiction entered into force on the day referred to in Article 13(1) BITs, namely on 10 

September 2000 and 25 May 2001, and remained in force for a period of fifteen years. 

Thereafter it continues in force until the expiration of at least six months after either 

Contracting Party’s notice submitted at least six months before the date of expiry of the 

current period of validity set forth under Article 13(2) BITs. Nonetheless, pursuant to 

Article 13(3) BITs, for investments made during the term of BITs, provisions of the 

BITs remain in effect for a further period of fifteen years from the date of termination.  

53. Respondent denounced ICSID Convention on 5 January 2018, by submitting a Formal 

Notice of Denunciation referred to in Article 71 of the ICSID Convention.
31

 On 29 June 

2018, Claimants’ submitted their Request for Provisional Measures pursuant to Article 

36 of the ICSID Convention, invoking Respondent’s consent to arbitrate investment 

disputes with investors from Kitoa and Novanda, expressed under Article 9(1) BITs.
32

 

54. In the case at hand, pursuant to Article 43 VCLT Respondent’s denunciation of the 

ICSID Convention does not in any way impair Respondent’s duty to fulfil its 

obligations under BITs, namely its consent to arbitrate under ICSID jurisdiction. 

Moreover, a notice of denunciation of the ICSID Convention does not deny 

the enforceability of consent given by a state in a BIT in relation to another State, 

because such consent will remain effective for the duration of the BIT.   

55. Individual provision of BITs granting an unconditional consent to the submission of 

disputes at the request of the national concerned constitutes a part of BITs and cannot be 

terminated otherwise than as pursuant to Article 13(2) BITs. Thus, it cannot be 

terminated unilaterally by the notice of denunciation of the ICSID Convention.  

56. In conclusion, Respondent’s denunciation of the ICSID Convention is irrelevant while 

assessing whether obligations arising under BITs remained in force. As BITs had not 

been terminated at the time of Claimants’ submission of the Request for Provisional 

Measures and remain in force today, Respondent’s consent to arbitrate investment 

disputes with investors from Kitoa and Novanda, expressed under Article 9(1) BITs, 

remains in effect.  

 

                                                 
31

 Notice of ICSID Convention Denunciation. 
32

 Facts, ¶24. 
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ii) Claimants were allowed to invoke Respondent’s consent as their 

investments under BITs were made when Respondent was a Contracting 

State to the ICSID Convention 

 

57. The consent of an investor is not necessary when a BIT provides for ICSID arbitration, 

since the country of the investor has negotiated this in its favor and the host state has 

agreed to such negotiation.
33

 The investor-state arbitration provision in a bilateral 

investment treaty itself constitutes a right of the investor as a third-party beneficiary.
34

 

58. Claimants as the third-party beneficiaries of BITs were allowed to invoke Respondent’s 

consent given under Article 9(1) BITs as their acceptance of this consent was inferred 

by their conduct of making investments under BITs, made respectively in January 2015 

by FriendsLook and in early summer 2015 by SpeakUp and Whistler
35

. 

59. Pursuant to Article 9(1) and Article 9(3) BITs: 

(1) Disputes […], shall at the request of the national concerned be submitted to 

the International Centre for Settlement of Investment Disputes, for settlement 

by arbitration […]. 

 

(3) Each Contracting Party hereby gives its unconditional consent to the 

submission of disputes […]. 

 

60. Consent given under Article 9(1) and Article 9(3) BITs in unconditionally binding on 

Respondent as a unilateral act on account of foreign investors from Kitoa and 

Novanda.
36

 Such consent can be invoked by an investor at any time within the duration 

of BITs.  

61. Claimants’ conduct of making their investments under BITs inferred Claimants’ 

acceptance of Respondent’s consent to ICSID’s jurisdiction given under Article 9(1) 

and Article 9(3) BITs for their benefit. Thus, Claimants were allowed to invoke 

Respondent’s consent given under Article 9(1) BITs, as their investments under BITs 

were made at the time when Respondent was a Contracting State to the ICSID 

Convention.  

                                                 
33

 Rodner/Estévez, ¶444. 
34

 Sourgens, ¶367. 
35

 Facts, ¶6. 
36

 İçkale İnşaat, ¶244.  
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B. Even if the Tribunal finds that consent of the Parties under BITs is insufficient, the 

Tribunal has jurisdiction to hear the dispute on the basis of the ICSID’s 

Convention 

 

62. Even if the Tribunal finds that the consent of the Parties given under Article 9(1) BITs 

is insufficient to establish ICSID’s jurisdiction over the dispute, the Tribunal has 

jurisdiction to hear the dispute on the basis of ICSID’s Convention despite 

Respondent’s denunciation of ICSID Convention. 

63. Article 25(1) ICSID Convention establishes ICSID’s jurisdiction over a legal dispute 

arising directly out of an investment between Contracting States and nationals of other 

Contracting States subject to the consent of the parties to the dispute submitted in 

writing to ICSID. However, a Contracting State may denounce ICSID Convention 

under its Article 71 by submitting a written notice to the depositary. Nevertheless, 

pursuant to Article 72 ICSID Convention, notice of denunciation submitted under the 

terms of Article 71 ICSID Convention shall not affect the rights or obligations arising 

from the ICSID Convention when the consent to ICSID’s jurisdiction was given by the 

State before such notice was received by the depositary.  

64. Therefore, based on Articles 71 and 72 ICSID Convention, the denunciation of the 

ICSID Convention does not have any effects until six months after its notice, and before 

the notification, the denunciation does not affect the existing obligations of the 

denouncing State.
37

 Thus, establishment of ICSID jurisdiction over an investment 

dispute requires a mutual consent in writing by a Contracting State and a national of 

another Contracting State, or – once ICSID Convention was denounced – a unilateral 

consent given by the State before the date on which the depository received its notice 

denouncing ICSID Convention. 

65. Here, the Tribunal has jurisdiction to hear Claimants’ claims, as at the time Claimants 

consented to ICSID’s jurisdiction, Respondent was a Contracting State to ICSID 

Convention (i). Alternatively, Claimants were allowed to accept Respondent’s unilateral 

                                                 
37

 IGB, ¶61. 
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offer to arbitrate after Respondent’s denunciation of ICSID Convention, since it was 

given before the notice of denunciation was received by the depositary (ii).  

 

i) Parties consented to ICSID’s jurisdiction when Respondent was a 

Contracting State to ICSID Convention 

 

66. The consent within the meaning of Article 25(1) ICSID Convention was perfected, at 

the very latest, at the time of Claimants’ submission of their Request for Provisional 

Measures. It happened before Respondent’s denunciation of ICSID Convention took 

effect, meaning before Respondent ceased to be a party to ICSID Convention.  

67. According to Article 71 ICSID Convention: 

any Contracting Party may denounce this Convention by written notice to the 

depositary of this Convention. The denunciation shall take effect six months 

after receipt of such notice. 

 

68. Therefore, as long as the investor has accepted the state’s general consent before state’s 

denunciation of ICSID Convention or within six-month thereafter, it will retain its rights 

under the BIT.
38

 Such interpretation was confirmed by tribunals in Venoklim, Rusoro 

Mining and Blue Bank,
 
which found filing requests for arbitration within the six-month 

window admissible
39

.  

69. Here, Respondent denounced ICSID Convention by submitting the Formal Notice of 

Denunciation to the depositary on 5 January 2018.
40

. Under the principles of Article 71 

this denunciation took effect on 6 July 2018.  

70. Claimants filed their Request for Provisional Measures pursuant to Article 36 ICSID 

Convention on 29 June 2018, while Respondent’s denunciation did not take effect until 

six months following its notice of denunciation until 6 July 2018. At the time of 

Claimants’ submission of their Request for Provisional Measures, Respondent, despite 

its denunciation of ICSID Convention, was still a party to it. 

                                                 
38

 Gaillard, p. 2. 
39

 Venoklim ¶¶66-67; Rusoro Mining ¶261; Blue Bank ¶120.  
40

 Notice of ICSID Convention Denunciation 
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71. Therefore, as Claimants agreed to ICSID arbitration before the expiry of the six-month 

period provided for in Article 71 ICSID Convention, Respondent’s consent was 

perfected when Respondent was a Contracting State to ICSID. 

 

ii) Claimants were allowed to accept Respondent’s unilateral offer to arbitrate 

after Respondent’s denunciation of the ICSID Convention 

 

72. Claimants submit that Respondent’s consent is not dependent upon the application of 

Article 72 ICSID Convention. However, even if the Tribunal finds otherwise, provisions 

of Article 72 ICSID Convention provide an additional ground to ICSID’s jurisdiction.  

73. The Tribunal has jurisdiction over the dispute as Claimants were allowed to accept 

Respondent’s unilateral offer to arbitrate after Respondent’s denunciation of ICSID 

Convention. 

74. Article 72 ICSID Convention provides that: 

notice by a Contracting State pursuant to Articles 70 or 71 shall not affect the 

rights or obligations under this Convention of that State […] arising out of 

consent to the jurisdiction of the Centre given by one of them before such 

notice was received by the depositary. 

 

75. Reference to the consent “given by one of them” in Article 72 ICSID Convention relates 

to singular consent of any of the entities listed therein. On this view, if Respondent 

gives its unilateral consent to ICSID arbitration under BITs prior to its notice of 

denunciation being received by the depositary, Article 72 ensures that Claimants were 

allowed to express their consent by filing a request for arbitration with ICSID even after 

Respondent’s denunciation has taken effect. 

76. Moreover, in travaux preparatoires to ICSID Convention, it was further explained that: 

the intention of Article [72] […] was to make it clear that if a State had 

consented to arbitration […] the subsequent denunciation of the Convention by 

that State would not relieve it from its obligation to go to arbitration if a 

dispute arose.
41

 

 

77. Additionally, according to Schreuer:  

                                                 
41 

History of ICSID Convention II, ¶54.  
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the irrevocability of consent provided for in the last sentence of Article 25(1) 

operates only after the consent has been perfected through its acceptance by 

the investor”, [thus a mere] offer of consent to ICSID jurisdiction may be 

withdrawn at any time, unless, of course, it is irrevocable by its own terms.
42

 

  

Withdrawal of state’s consent to arbitration must be performed in accordance with the 

terms of the consent instrument
43

.  

78. This concept was expressed in Murphy, where tribunal assessed that offer of consent to 

ICSID jurisdiction by the signatory States of BIT may not be withdrawn or revoked 

other than by the mechanisms expressly agreed upon by the parties.
44

 Furthermore, 

tribunal in UP observes that denunciation of ICSID Convention cannot have the effect 

of retroactively withdrawing the respondent's acceptance of ICSID arbitration contained 

in a BIT.
45

 

79. In the case at hand, the unilateral consent of the State to ICSID jurisdiction was 

expressed under Article 9(1) BITs.  

80. In conclusion, due to continued validity of Respondent’s consent of the State to ICSID 

jurisdiction expressed under Article 9(1) BITs on the basis of Article 72 ICSID 

Convention, Claimants were allowed to accept Respondent’s unilateral offer to arbitrate 

after Respondent’s denunciation of the ICSID Convention. 

 

 

C. THE TRIBUNAL HAS JURISDICTION OVER A MULTIPARTY 

ARBITRATION CLAIM 

 

81. Tribunal’s jurisdiction extends to the multiparty arbitration claim brought against 

Respondent in the present dispute. In Claimants’ view, Respondent’s consent includes 

the multiparty arbitration. As long as Claimants’ claims fall within the requirements 

                                                 
42

 Schreuer, ¶¶ 362-363. 
43

 Sourgens, ¶ 335. 
44

 Murphy, ¶80. 
45

 UP, ¶221. 
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provided by BITs and ICSID Convention, the Tribunal has jurisdiction over the present 

dispute regardless of numerosity of Claimants and brought claims.
46

    

82. Therefore Claimants submit that the Tribunal has jurisdiction over the multiparty 

arbitration claim firstly, because multiparty arbitration is permitted under provisions of 

BITs as multiparty arbitration falls within the scope of the arbitration clause provided 

by  Article 9 BITs (A) and secondly because ICSID Convention allows multiparty 

arbitration to be conducted under its framework (B).  

 

A. Multiparty arbitration falls within the scope of the arbitration clause provided by 

Article 9 BITs 

 

83. Assumption that multiparty arbitration is permitted under provisions of BITs is justified 

by the fact, firstly, that multiparty arbitration falls within the scope of the arbitration 

clause provided by Article 9 BITs.   

84. Parties’ consent to arbitrate disputes was expressed in the arbitration clause included in 

Article 9(1) BITs: 

Disputes between one Contracting Party and a national of the other 

Contracting Party concerning an obligation of the former under this 

Agreement in relation to an investment of the latter, shall at the request of the 

national concerned be submitted to the International Centre for Settlement of 

Investment Disputes, for settlement by arbitration or conciliation under the 

Convention on the Settlement of Investment Disputes between States and 

Nationals of other States opened for signature at Washington on 18 March 

1965.  

as well as in article 9(3) BIT: 

Each Contracting Party hereby gives its unconditional consent to the 

submission of disputes as referred to in paragraph 1 of this Article to 

international arbitration in accordance with the provisions of this Article. 

 

85. Arbitration clause is to be interpreted on the basis of rules set out in the VCLT. 

Moreover the clause shall be construed in a way which allows to find out and to respect 

the common will of the Parties.
47

 Consequently the Tribunal has to decide whether on 
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the proper interpretation of BITs Respondent gave consent which is wide enough in 

scope to cover the proceedings brought by a group of claimants.
48

 

86.  Article 31(1) VCLT states that a treaty shall be interpreted in good faith in accordance 

with the ordinary meaning to be given to the terms of the treaty in their context and in 

the light of its object and purpose. Consequently the term “unconditional consent” is to 

be understood in accordance with its ordinary meaning, thus, as complete and not 

limited in any way. Requiring explicit consent of the Parties to multiparty arbitration 

would undoubtedly constitute a condition to the general consent to arbitration. It is 

without any doubt that as Respondent agreed on including the term “unconditional 

consent” in the arbitration clause, it simultaneously agreed on multiparty arbitration.  

87. As it was stated above, the full interpretation of the arbitration clause implies the 

interpretation of Parties’ intent.
49

 Therefore it is important to note, that according to  

tribunal in Amco, an arbitration clause:  

(…) is not to be construed restrictively, stated that nor as a matter of fact, 

broadly or liberally. It is to be construed in a way, which leads to find out and 

to respect the common will of the  parties.
50

  

 

The need to interpret the real intentions of the parties in light of the circumstances of the 

case was supported by several tribunals. For example, in SPP tribunal found that  

jurisdictional instruments are to be interpreted neither restrictively nor expansively, but 

rather objectively and in good faith.
51

 Others emphasized the importance of 

acknowledging the parties’ reasonable and legitimate expectations in interpreting 

arbitration agreements. Tribunal in SOABI stated that:  

the interpretation must take into account the consequences which the parties 

must reasonably and legitimately be considered to have envisaged as flowing 

from their undertakings.
52

  

 

88. Claimants submit that multiparty arbitration could have been envisaged by Respondent 

for the following reasons. Firstly, Respondent’s Civil Procedure Code, adopted in 1998, 

envisions collective claim consequently. When Respondent acceded the ICSID 
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Convention on 15 December 2000, its national law had already envisioned collective 

claims.
53

 Therefore, admission of a multi-party proceeding should not come as a 

surprise to Respondent, but that it is well accustomed from its own legislation and legal 

tradition that instituting multi-party proceedings is perfectly possible under certain 

circumstances.
54

 Secondly BITs were not addressed to any particular individual investor 

of the other Contracting State, but it is addressed to an unspecified or anonymous class 

of foreign investors that is limited, defined and identified only within the scope of 

Article 1(b) BITs. Consequently, Respondent could have envisaged that the generally 

defined consent to arbitration has an inherent potential to trigger numerous claims.  

89. Taking all of the abovementioned into consideration, it is evident that the multiparty 

arbitration falls within the scope of the arbitration clause provided by Article 9 BITs.  

 

B. The ICSID Convention allows multiparty arbitration to be conducted under its 

framework 

 

90. As the present dispute is based on Article 9 BITs, which provides for ICSID 

jurisdiction, the proper method for the interpretation of consent to conduct multiparty 

proceedings by the Tribunal is to read it in the spirit of ICSID Convention and in the 

light of its objectives.
55

  

91. Claimants submit that ICSID Convention allows multiparty arbitration to be conducted 

under its framework. This statement is justified firstly by the fact that Convention’s 

silence on multiparty proceedings should be interpreted as allowing multiparty 

arbitration (i). Secondly conduction of multiparty proceedings is justified by the practice 

of ICSID tribunals (ii). Lastly, claims brought by Claimants are sufficiently 

homogenous to be examined jointly (iii).  
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i) Convention’s silence on multiparty proceedings should be interpreted as 

allowing multiparty arbitration 

 

92. Neither ICSID Convention nor ICSID Rules contain any reference to multiparty 

proceedings as a possible form of arbitration.
56

 However, as stated in the Abaclat case, 

it would be contrary to the purpose of the BIT and to the spirit of ICSID to interpret this 

silence as a ‘qualified silence’ categorically prohibiting collective proceedings.
57

  

93. The Tribunal should reach the same conclusion, primarily because at the time ICSID 

Convention was concluded discussions took place with regard to multiparty 

arbitration.
58

 This is a clear indicator that exclusion of multiparty proceedings was 

undoubtedly not the will of Convention’s drafters as well as that multiparty arbitration 

falls within the scope of the framework. This position was accepted and followed by 

ICSID tribunals, such as the one, examining the Ambiente Ufficio case, which did not 

find anything that would militate in favour of interpreting the ICSID Convention as 

standing in the way of instituting multi-party proceedings.
59

 

94. Therefore Convention’s silence is not at any case to be interpreted as prohibiting 

multiparty arbitration. It should be rather perceived as either an ‘unintended gap’ or as a 

factor which does not prohibit examination of the multiparty claim under the normal 

ICSID framework. If the silence is interpreted as an ‘unintended gap’, the Tribunal has 

the power to fill it under Article 44 ICSID Convention, which states:  

If any question of procedure arises which is not covered by this Section or the 

Arbitration Rules or any rules agreed by the parties, the Tribunal shall decide 

the question.
60

  

 

ii) Conduction of multiparty proceedings is a common practice of ICSID 

tribunals  
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95. Likewise, the practice of ICSID tribunals justifies the allowance of multiparty claims 

under the ICSID framework. In the history of ICSID there were numerous examples of 

cases involving several or even multiple claimants. ICSID’s case list reveals that 77 out 

of 750 reported cases include the phrase “and others” on the claimants side. This 

undoubtedly indicates that those are multiparty cases, as the phrase “and others” points 

to the existence of three or more claimants, since otherwise the case name includes the 

name of the two claimants, without the addition of “and others”.
61

  

96. The multiplicity of claimants is commonly accepted by ICSID tribunals.
62

 The silence 

of respondent governments and deciding tribunals to the presence of a multitude of 

investors on the claimant’s side may be interpreted as an indirect acknowledgment that 

this was not an obstacle for the cases to proceed.
63

   

97. In practice, respondents have rarely objected to the institution of a single proceeding by 

multiple claimants.
64

 In the few cases in which the objection was raised, it has been 

rejected.
65

 Therefore, it raises no doubts that multiparty proceedings are accepted by 

ICSID tribunals and so far no respondent had successfully justified the lack of tribunal’s 

jurisdiction over a multiparty claim. Taking the abovementioned into consideration, 

multiparty arbitration is allowed under ICSID Convention’s framework.  

 

iii) Claims brought by Claimants are sufficiently homogenous to be examined 

jointly 

 

98. As it was stated above, practice of ICSID tribunals confirms the allowance of multiparty 

proceedings under the Convention's framework. However, to decide whether a 

multiparty claim is within the competence of the Tribunal, it must be examined whether 

a sufficient nexus exists between the claims.
66

 A primary requirement for a group 
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examination of claims is connectivity or the existence of a connection between the cases 

to be dealt with together.
67

  

99. This assessment was confirmed by ICSID tribunals. In Abaclat case, the Tribunal  

acknowledged that group examination of claims is acceptable only where claims raised 

by a multitude of claimants are to be considered identical or at least sufficiently 

homogenous.
68

 

100. Claimants submit that claims brought in the present dispute are sufficiently homogenous 

to be examined jointly.   

101. Firstly, homogeneity requirement applies to the investment and the rights and 

obligations deriving therefrom based on the BITs.
69

 Consequently Claimants submit that 

they have homogenous rights of compensation for a homogenous damage caused to 

them by potential homogenous breaches by Respondent of homogenous obligations 

provided for in BITs.  

102. Initially, Claimants’ rights deriving from their investments, such as the right to fair and 

equitable treatment, as well as Respondent’s obligations to protect those rights are the 

same with regard to all the Claimants. They derive from two BITs identical in their 

provisions. The arbitration clauses expressed in Article 9 BITs, the definitions of terms 

used specified in Article 1 BITs and obligation to ensure fair and equitable treatment 

concluded in Article 3 BITs all are identical in both agreements
70

 Thus, the rights and 

obligations deriving from them are also identical.  

103. Secondly, Claimants are broadly affiliated. Each of them is an international social 

network, which aim is to enable their users to share thoughts and opinions. Their 

revenue inflows include similar factors, such as advertisement, promotions, premium 

accounts and personalized content.
71

 Moreover, their investments are very similar. Both 

FriendsLook, SpeakUp Media and Whistler established local offices in Tyrea in order to 

optimize the function of their platforms for local users, as well as to provide local 

customer support.
72

 Moreover all Claimants, seeing the potential of Tyrea’s market, 
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started developing features tailor-made to Respondent’s public.
73

 Additionally all 

Claimants, since late 2016, were closely negotiating with officials of Respondent’s 

neighboring states, Alcadia and Larnacia, in order to expand their platforms on their 

territory.
74

 

104. Moreover, all Claimants challenge the same governmental measure, as their platforms 

were blocked under the Law No. 0808.
75

 Thus, each Claimant’s individual claims arose 

from a breach of the same legal instrument. Therefore it raises no doubts that their 

claims stem from the same facts and the same measures. 

105. What is more, joint examination of the claims promotes fair and efficient dispute 

resolution. In this instance, as Claimants and their claims are broadly affiliated, there is 

no question that it is more efficient to deal with all the claims in one proceeding rather 

than to resolve them separately. It allows to avoid contradictions or inconsistencies on 

identical or related issues and there is no reason to believe that the parties’ procedural 

rights would be adversely affected by a single procedure.
76

 

106. Hence the Tribunal should find that Claimants and their claims are sufficiently 

homogenous to be examined jointly and find that it has jurisdiction over the multiparty 

claims brought against the Respondent. 

 

 

D. BY BLOCKING CLAIMANTS’ PLATFORMS RESPONDENT 

VIOLATED ARTICLE 3(1) AND ARTICLE 6 BITS 

 

107. By implementation of TCA’s ordinances and the consequent blocking of Claimants’ 

websites since 28 February 2018, Respondent expropriated Claimants’ investment in 

breach of Article 6 BITs (A) and failed to provide Claimants with fair and equitable 

treatment in breach of Article 3 BITs (B). 
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A. Respondent unlawfully expropriated Claimants’ investment 

 

108. By blocking FriendsLook, SpeakUp and Whistler websites Respondent expropriated 

Claimants’ investment, thus breached Article 6 BITs. 

109. Claimants’ investments consisted of operating social media platforms in Tyrea. 

According to Article 3(2) and Article 6 BITs full security and protection shall be 

granted to the investments, moreover no investment shall be expropriated unless certain 

strict conditions are met. 

110. As defined by arbitral tribunals, expropriation means deliberate appropriation of 

tangible or intangible assets
77

. An indirect expropriation occurs when a state applies 

measures that are unreasonable, disproportionate and intrusive enough to make further 

investment impossible or useless, even if
 
the legal title to the property formally 

remained with the investor.
78

 Expropriation can be direct or indirect. Indirect 

expropriation occurs when the host state interferes with the rights of the foreign investor 

without formally taking its property.
79

 

A. This is the case here. Respondent did not openly take Claimants’ property, but deprived 

them of ability to generate revenue and therefore made their investments useless.80 

Pursuant to Article 1(a) BITs title to any performance having an economic value falls 

within the scope of the term “investment”, therefore it is protected by BITs.  

111. In this case Claimants were deprived of the ability to generate revenue through selling 

advertisement space on their websites, promotional content, personalized content and 

advertising blocking as well as selection for a fee paid by the users.81 Such assets fall 

within the scope of BITs as performances having an economic value as they generated 

revenue for Claimants throughout the years of their activity in Tyrea.  

112. In 2012, Tyrea transitioned from military dictatorship to democracy after a civil war 

between  Tatyars and Minyars, the two major ethnic groups inhabiting the country.
82

 

Shortly thereafter Tyrea entered the path of democratic change and began to solicit 
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investors and introduce reforms. This happened not only by way of legislation, but also 

encouraging investments through public statements of state’s officials and 

implementing various incentives.  

113. Claimants, encouraged by the developing business environment in Tyrea and new 

opportunities depicted by Respondent entered into Tyrean market and launched their 

social media websites. It was especially important for Claimants as they believe that 

such free media is extremely important for freedom of speech and democracy. Their 

websites were already widely used globally and it was the time for them to contribute to 

the development of democracy in Tyrea. Whistler, FriendsLook and SpeakUp gained 

exceptional popularity in Tyrea in 2015.
83

 They were very useful in broadcasting 

information and online communication. People in Tyrea were using them on a large 

scale in order to spread opinions and share ideas.
84

  

114. Claimants’ profits and revenue were mostly derived from sale of advertising space in 

many forms and ad-blocking.
85

 Sale of promoted and personalized content as well as 

hosting commercial blogs equipped with “pro” features also had a significant impact on 

Claimants’ profits.
86

 

115. At the end of 2016, it transpired that \extremists groups may be using social media 

websites for unwanted purposes. In the beginning of 2017 social tense begun to arise 

which led to the appearance of first incidents on ethnic background happening.
87

 At this 

time there were at least five social media platforms available in Tyrea. In response to 

the situation, Respondent decided to enable Law 0808-L, which required all social 

networks to introduce algorithms preventing the hate speech from spreading and several 

other controversial measures such as user identification mechanisms, which consisted of 

requesting Personal ID card details from users and providing them to the authorities, as 

well as providing access to private correspondence of Tyrean users. 

116. Promulgation Decree provided a 60-days compliance deadline. Claimants immediately 

realized that the deadline was impossible to meet, if all the new features were to be fully 

deployed and effective. Claimants voiced their concerns during official meeting with the 

Minister for Telecommunications, Information Technology and Mass Media of Tyrea, 
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Fredrik Woodlant, on 28 January 2018. In the course of the meeting, Mr. Woodland 

admitted the importance of allowing sufficient time for testing the algorithm.
88

 

117. Despite the official’s consciousness of the importance of allowing time for testing, after 

30 days into the term Respondent, without any notice, shortened the implementation 

deadline to 45 days by New Decree, leaving Claimants only 10 days to test and 

implement the algorithm.
89

 Claimants complied with the deadline, however due to 

limited time the algorithms did not act perfectly because of specific features of Tyrean 

language and lack of proper testing.
90

  

118. Regardless of that, Respondent decided to take the most severe, unproportional 

measure. On 28 February 2018 TCA issued ordinances and blocked FriendsLook, 

SpeakUp and Whistler for non-compliance with the new legal framework.
91

 By this 

action, Claimants were deprived of any ability to generate revenue in Tyrea, as the core 

of their businesses – the websites – became unavailable to users. Claimants’ 

investments were in fact indirectly expropriated by Respondent. 

119. Respondent’s actions were unlawful as they failed to meet the prerequisites in Article 6 

BITs. The expropriation of Claimants’ investment was discriminatory (i), done for no 

public purpose (ii) and for no compensation (iii).  

 

i) Claimants were treated differently from other social media operators in 

Tyrea without justification 

 

120. Respondent’s measures were discriminatory as they were directed solely against 

Claimants’ investment. 

121. Discrimination means that similar cases are treated differently and without reasonable 

justification
92

. Therefore, there is discrimination where a state treats differently 
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companies from “similarly situated groups or categories”, especially from the same 

sector, or applies different treatment to its nationals than it applies to foreigners.
93

  

122. In this case Respondent targeted its actions solely against Claimants, even though there 

were also other entities that did not comply with the new requirements. At the time of 

the events, at least five social media websites were available in Tyrea. Claimants’ 

websites were operating in the very same sector as Wink and TruthSeeker – they were 

internet social media platforms that allowed their users to share their views. Claimants’ 

websites were not the only ones that were alleged to be used by extremists.  

123. Other local websites, such as Wink or TruthSeeker were also used for spreading hate 

speech. Despite that Respondent treated them differently than Claimants’ websites and 

did not block them.
94

 Especially the TruthSeeker website, which is connected with the 

Respondent’s government, remained unbothered, yet Respondent never explained 

why.
95

 

124. Only the users of Claimants’ websites, over five times more numerous than users of 

other websites operating in Tyrea, were deprived of the right to speak and share 

opinions openly
96

. This not only violated the right of free speech in Tyrea but also was a 

blatant discrimination against Claimants.  

 

ii) By blocking Claimants’ websites Respondent acted for no public purpose 

 

125. Respondent’s actions cannot be justified by any identifiable public interest. 

126. In considering whether state measures serve a public purpose, tribunals examine 

whether a state action promotes general welfare, understood as protection of safety, 

environment, health and other welfare interests of society by the state.
97

 Tribunals agree 

that the public interest invoked by the State must be genuine.98 
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127. However, even if there is a genuine public interest, the measures supposed to protect it 

must be proportional.
99

 In Pope&Talbot the tribunal was adamant that ignoring the 

proportionality criterion would create a gaping loophole in international protection 

against expropriation.
100

  

128. In this case Respondent acted in order to gain control over internet debate space and 

implement a certain degree of censorship, not to actually prevent hate speech from 

spreading. Therefore no genuine public interest was included. Even if the Tribunal 

found that Respondent acted in public interest, its actions were unproportional and 

unjustified. 

129. Firstly, Respondent implemented the ordinance despite of Claimants fulfilling all of the 

obligations relating to the investment imposed by Respondent. Claimants created and 

implemented algorithm within the deadline.
101

 What is more, other national websites 

that were also used by extremists for spreading hate speech remained unblocked and 

unbothered by Respondent.
102

  

130. Yet even after blocking Claimants’ websites the riots did not stop – on 15 March 2018 a 

violent ethnic clash in which police intervened happened in Respondent’s capital.
103

 

What is more, the situation in the country’s rural areas remains relatively unchanged, 

which proves that the measure was not efficient and well applicable to the situation.
104

 

This leads to the conclusion that activity of Claimants’ websites might not have been the 

reason of the situation in Tyrea. 

131. The Republic of Tyrea is a state with a strong military dictatorship traditions, which 

only emerged from civil war in 2012.
105

 The alleged public interest was just a 

smokescreen for the actual purpose of Respondent’s actions, which were aimed purely 

at obtaining more control over the internet.  

132. Secondly, the actions undertaken by Respondent were not proportional, therefore they 

cannot be deemed as made in public purpose. Respondent decided to expropriate 

Claimants’ investments despite that it would only take 14 more days to fully test and 
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implement the working algorithm, which would eliminate the expropriatory effects.
106

 

The blocking of websites did not improve the situation in the country and the other 

websites remained unblocked.
107

 Respondent acted in an unreasonable rush, not justified 

by the effects of such sudden action. Sudden shortening of the period to implement 

algorithms was unproportional in the light of the events. 

133. Moreover, even if the situation was as abrupt as Respondent depicts, it did not have to 

block the websites permanently - disabling them for 14 days would allow Claimants to 

fully finish the implementation of the algorithms without the severe, expropriatory 

consequences. This clearly shows lack of Respondent’s good faith.  

134. Therefore Respondent’s actions cannot be found as taken in public purpose as it was not 

genuine and the measures were not proportional and reasonable in the circumstances of 

the case. 

 

iii) Deprivation of Claimants’ investment was not compensated by Respondent 

 

135. Even if the Tribunal finds that Respondent acted with a public purpose, in a non-

discriminatory manner and in accordance with due process, Claimants are entitled to 

due compensation pursuant to the meaning of Article 7 BITs. 

136. Compensation must be adequate and paid as soon as the expropriation occurs. A state 

cannot exempt itself from compensating a loss to an investor even when the criteria of 

public purpose is met, as stated by the tribunal in Santa Elena and SPP cases.
108

 

Therefore, even if the Tribunal rules that Respondent acted in a public interest, 

compensation should have been paid. To the best of Claimants knowledge no transfer 

has ever reached their accounts.  

137. In conclusion, Respondent unlawfully expropriated Claimants’ investment by blocking 

their websites and deprived Claimants of financial profits deriving from the websites. 

The measures undertaken by Respondent were unlawful as they were not introduced in 

a public interest, discriminated Claimants and were not compensated. 
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B. Respondent violated the fair and equitable standard of treatment 

 

138. By blocking Claimants’ platforms Respondent violated the obligation to provide fair 

and equitable treatment to Claimants’ investment, which constitutes a breach of Article 

3(1) BITs. 

139. The fair and equitable standard of treatment is not precisely defined in international 

law.
109

 However, there are certain elements FET consists of, according to arbitral 

tribunals. These include obligation of protection of legitimate expectations of investor, 

including nondenial of justice and lack of arbitrariness, transparency, good faith and 

lack of discrimination.
110

  

140. The FET standard must be interpreted in the light of BIT’s object and purpose, 

imposing a standard that is conducive to investment.
111

 This case’s BITs provide for 

certain factors that must be observed in order to comply with FET, such as no 

discrimination, security and protection of investments: 

Each Contracting Party shall ensure fair and equitable treatment to the 

investments of nationals of the other Contracting Party and shall not impair, 

by unreasonable or discriminatory measures, the operation, management, 

maintenance, use, enjoyment or disposal thereof by those nationals.
112

 

 

141. In the case at hand, Respondent breached Article 3(1) BITs by violating the legitimate 

expectations of investors.  

142. Protection of legitimate expectation is a core element of FET in arbitral process.
113

 The 

scope of legitimate expectations under FET encompasses not revoking any preexisting 

decisions arbitrarily in order to protect investors from any legislative changes.
114

 It also 

includes the obligation of the host state to maintain a stable legal framework for the 

investors by acting consistently and transparently.
115

 The state is obliged to meet the 
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expectations of the investors, which arose out of direct or indirect representations or 

promises made by the host state.
116

 

143. Arbitral tribunals distinguish three main elements that establish breach legitimate 

expectations.
117

 Firstly, expectations must be legitimate (i). Secondly, these 

expectations must have been the main reason for the investor‘s decision to invest (ii). 

Thirdly, the host state must have denied the assurances that were the basis for such 

expectations (iii).
118

 All prerequisites of legitimate expectations were fulfilled in the 

circumstances of the case, therefore Respondent is in breach of FET standard provided 

by Article 3(1) BITs. 

 

i) The expectations of the Kitoan and Novadian investors were legitimate 

 

144. The legitimacy of expectations is determined by the nature of the representations that 

gave rise to such expectations. An expectation is legitimate if an investor received an 

explicit promise or guarantee from the host-state, or if implicitly, the host-state made 

assurances or representation that the investor took into account when making the 

investment.
119

 What is more, legitimate expectations are also based on the stability, 

predictability and consistency of State‘s legal and business framework.
120

 

145. In this case, the expectations of the Investors were based on stability and predictability 

of State‘s legal and business framework. Tyrea is a highly digitalized country with a lot 

of internet users – according to a survey conducted by TCA Agency in 2018 almost 

every inhabitant of Tyrea over the age of 10 had an account on at least one of the social 

networks accessible in Tyrea.
121

 The Media Law, published on 10 September 2013, 

liberalized the Internet and loosened government’s control over the media and the 

press.
122

 The legal framework was shaped in a way to attract investors interested in 

operating businesses based on internet. It was stated by official state authorities that one 
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of the main purposes of the act is to lay down the ground for foreign investors have a 

profitable collaboration with them in the future.
123

 

146.  Representatives of Tyrea have made several explicit public assurances regarding 

investments in new internet possibilities and businesses. On 10 September 2013, the day 

of publication of the Media Law, Mr. Anderson, the spokesperson for the Tyrean 

parliament has issued an official statement concerning the parliament’s intent to sustain 

the liberal line of regulations concerning internet media.
124

 He even mentioned all three 

Claimants in his speech, emphasizing their role on the market and expressing hope for a 

further collaboration.
125

 Further, in December 2014 a representative of government 

giving a speech on an international conference “A New Web Era in Tyrea” taking place 

in the Tyrean capital declared, that [Tyrea] will do its absolute best to facilitate the 

establishment and use of new internet possibilities for the people of Tyrea.
126

 

147. All the factors have caused a strong presumption that Respondent will not alter the legal 

and business environment of the investment. 

 

ii) The expectations were the key reason for investors’ decision to establish a 

business in Tyrea 

 

148. Potentially large audience and lack of large competitors such as Facebook, Twitter, 

LiveJournal, Tumblr and other similar networks were important factors for Claimants’ 

decision to establish a business. However, the most substantial basis of the expectations 

which led to investors’ decision to set up their businesses in Tyrea was the stable legal 

and business framework as well as public assurances made by the host state.  

149. Tyrea was an attractive place to invest due to its liberal regulations and the state’s 

hospitality. After the adoption of the Media Law, Claimants regarded Tyrea as the key 

target market and that was the most significant factor that encouraged them to establish 

the branches in Tyrea.
127
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iii) Respondent denied Claimants the assurances that were the basis for their 

expectations 

 

150.  Stable business and legal framework were the basis of Claimants’ legitimate 

expectations that resulted in them establishing businesses in Tyrea. However, 

Respondent denied them the assurances that constituted the basis for such expectations.  

151. By sudden shortening of the implementation period of the new regulation Respondent 

not only violated the trust, but also changed the liberal legal approach to media 

regulations in an unforeseeable, abrupt manner, which affected Claimants drastically.  

152. In conclusion, Respondent violated FET standard of treatment and breached Article 3(1) 

BITs as the expectations of the investors were legitimate and were the key factor in 

Claimants’ decision to invest. The denial of the assurances that were the basis for the 

expectations amounts to breach of FET. 

 

 

E. DCF IS AN APPROPRIATE AND CERTAIN VALUATION 

METHOD 

 

153. The Claimants incurred damage of USD 121 989 935, as follows: USD 69,134,875.00 

FriendsLook plc, USD 26,760,460.00 Whistler Inc. and USD 26,094,600.00 for 

SpeakUp Media Inc.
128

 This total amount of damage comprises: costs of establishing 

their local branches in Tyrea (Direct Damages), lost profits from their operational 

activity in 2018 (Lost Profits) and future profits of their potential market expansion to 

neighboring countries (Expansion Profits).  

154. Art. 6 (c) of BITs states that any measures depriving, directly or indirectly, nationals of 

the Contracting Party of their investments shall be accompanied by provision for the 

payment of just compensation. This standard is not codified, yet it is a principle of 
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international customary law concluded in Chorzów Factory.
129 

Chorzów Factory case 

established a rule that a state should provide “full reparation” to investors for harm 

caused by internationally wrongful facts. According to ICJ: 

The essential principle contained in the actual notion of an illegal act – a 

principle which seems to be established by international practice and in 

particular by the decisions of arbitral tribunals – is that reparation must, as far 

as possible, wipe out all the consequences of the illegal act and re-establish the 

situation which would, in all probability, have existed if that act had not been 

committed. Restitution in kind, or, if this is not possible, payment of a sum 

corresponding to the value which a restitution in kind would bear; the award, 

if need be, of damages for loss sustained which would not be covered by 

restitution in kind or payment in place of it.
130

 

 

155. This standard has been widely applied by various arbitration tribunals.
131

 

156. In order to meet this standard the Claimant’s expert, Mr Alonso Alfonso, found the 

DCF method as most appropriate to calculate the Lost Profits and Expansion Profits. 

However, Respondent’s Expert Witness, Prof. M. E. di Marco claims that the 

application of the DCF approach would lead to an ‘artificially inflated result’  and 

proposes calculation based on proven expenditure instead.  

157. The DCF method uses future cash flows to estimate the value of an investment. In other 

words, it attempts to determine the present value of an investment with the use of 

projections of how much money it will generate in the future. It is one of the most 

widely accepted methods used for business valuations
132

. 

158. The results of the analysis depend on the discount rate, which represents the cost of 

capital, and projected earnings, which stand for cash flows to firm. Therefore in order to 

estimate future cash flows an investment has to be ‘going concern’ with a proven 

history of profitability. Additionally, an appropriate discount rate should be applied to 

reflect the present value of future cash flows. 

159. As the above mentioned conditions are present in this case, the DCF method cannot be 

viewed as speculative. Consequently, it is appropriate to calculate damages in the 

present dispute on its basis as the Claimants are ‘going concerns’ (A) and five-percent 

                                                 
129

 Chorzów Factory, ¶31; Gabcíkovo-Nagymaros, ¶110; MTD, ¶238; ADC, ¶101; PSEG, ¶¶281, 295; Biwater, 

¶¶775-76; Impregilo, ¶361; Achmea, ¶322; Arif, ¶571. 
130

 Chorzów Factory, p 31 
131

 ADC, ¶483; S.D. Myers, ¶ 311; Petrobart ¶77. 
132

 Kantor, ¶ 



 

37 

 

discount rate calculated by Expert Witness properly reflects political risks in Tyrea (B). 

In any case, the cost approach valuation method proposed by Respondent is not 

appropriate (C). 

 

A. DFC is an appropriate valuation method as Claimants are going concerns 

 

160. Claimants seek an award in the amount of fair market value, as they are ‘going 

concerns’, namely enterprises with a history of profitability.  

161. The term ‘going concern’ stems from accounting standards and it is a technical 

assumption that an entity will continue its operations for the foreseeable future.
133

 In 

accounting the principle of going concern is presumed unless and until the entity’s 

liquidation becomes imminent.
134

 

162. According to Metalclad, the fair market value of a going concern which has a history of 

profitable operation may be based on an estimate of future profits subject to a 

discounted cash flow analysis.
135

 A similar conclusion has been expressed in Enron, 

where tribunal stated that DCF reflects the companies’ capacity to generate positive 

returns in the future, it appears as the appropriate method to value a ‘going 

concern’.
136

 

163. Each of Claimants is a going concern. FriendsLook is an international social media 

platform, considered as the most popular and widespread of its kind. It has hundreds of 

millions of users and has a strong presence in more than 100 countries worldwide.
137

 

FriendsLook became a public company in 2009, and since that time its shares are being 

traded at NASDAQ stock exchange. It opened its branch in Tyrea in 2015 and, 

according to the financial data provided, it gained USD 10,976,538.00 profit in 2016 

and USD 21,617,655.00 in 2017.
138
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164. Whistler Inc. gained popularity over the course of the last 8 years as a platform to 

express thoughts and ideas through short texts on a wide range of subjects.
139

 It opened 

a local branch in Tyrea in June 2015, and since that time it generated USD 1,631,056.00 

profit in 2016 and USD 5,548,884.00 profit in 2017.
140

 

165. SpeakUp Inc. is a company that provides a social network website, which has been 

founded in 2004. It hosts more than 400 million different blogs.
141

 In order to expand its 

business, SpeakUp Inc. opened a local branch in Tyrea in 2015. Since that time it 

generated USD 2,379,712.00 in 2016 and USD 6,120,376.00 in 2017 profit.
142

 

166. Moreover, Claimants were planning to expand their business to neighboring countries in 

2022. In order to do so, they wanted to use their physical presence in Tyrea as regional 

head offices for expansion. 

167. The previous expansion of FriendsLook in 2013 to the market of Fitzrobia, a country 

with population four times smaller than Tyrea’s population, resulted in the profits that 

amounted to 25% of the revenue.
143

 In 2018, just within five years since the expansion 

date, this amount increased to 35% of the revenue. Similarly, when Whistler and 

SpeakUp entered new markets, they showed profits that were within the 10% of the 

revenue margin, and this amount steadily increased year by year. 

168. Therefore, it can be clearly seen that each of Claimants is a going concern with a proven 

financial history and proven record of profitability. The financial data and the previous 

successful expansions prove that this applies not only to the parent companies, but also 

to their regional offices that were planned to be established by 2022. 

169. Moreover, in order to establish that an entity is a going concern, it is not necessary to 

rely on the past performance, but rather on the future possibilities of income. As stated 

by tribunal in East Mediterranean Gas:  

The important fact is not whether [Claimant] can prove its profitability in the 

past, but rather whether it is reasonable to presume that, were it not for 

[Respondent]’s wrongdoing, it would have obtained a foreseeable stream of 

income in the future.
144
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170. In view of the fact that Claimants are going concerns, whose income would have been 

obtained if Respondent did not take action against them, their fair market value should 

include not only the Direct Damages, but also their future prospects defined as Lost 

Profits and Expansion profits.  

171. Taking into consideration that DCF is a sound tool used internationally to value the fair 

market value of going concerns and allows to include the measure of future prospect in 

their fair market value, this method cannot be deemed as speculative and should be also 

applied in the present dispute to calculate Lost Profits and Expansion Profits. 

 

B. The proposed discount rate should be applied to the valuation of damages in this 

dispute 

 

172. The Expert Witness, Mr. Alfonso has calculated the quantum of damages with the use 

of 5% weighted average cost of capital (WACC) as a discount rate to evaluate. 

Respondent suggests that 5% discount rate applied by Mr. Alfonso does not reflect 

country risk, especially current political situation in Tyrea, and therefore additional 

‘country risk premium’ value should be taken into account when estimating an 

appropriate discount rate. Claimants submit that there is no need to apply such value. 

173. There is a general consent that the current political situation in Tyrea is far from 

desirable and it obviously creates risks for investments in this country. As the DCF 

method relies on two assumptions namely prospective cash flows and discount rate, the 

political situation may affect either future cash flows or discount rate. That is what is 

called ‘country risk’. 

174. Country risk is a concept that encompasses both the potentially adverse effects of a 

country’s political environment and its economic and financial environment.
 145

 In other 

terms it refers to those risk factors the foreign investor would not face in its domestic 

market.
146
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175.  It is not clear, however, whether higher country risk should be reflected in the increased 

discount rate or in future cash flows. In other words, to account for the effect of country 

risk on value either expected cash flows may be adjusted downwards or a ‘country risk 

premium’ may be incorporated into the discount rate.
147

 

176. The discount rate calculated for the purposes of DCF analysis should be based on 

weighted average cost of capital. WACC relies on cost of equity and cost of debt, which 

are also dependent on current political situation in the country.  

177. The risks taken into account by Claimants’ expert for the 2018 projections and the use 

of WACC has already included country risk, tax and currency risk, business risk, and 

force majeure risk.
148

 

178. Although Claimants do not deny the existence of country risk in this case, Claimants 

notice that this risk has already been taken into account in the submitted DCF analysis 

at the point of estimation of future cash flows and the cost of capital within WACC 

formula. 

179. Consequently, ‘country risk premium’ should not be considered again in the value of 

discount rate. Such an approach would lead to double counting of country risk and it 

would understate the value of damages in consequence. 

180. The proposed 5% discount rate reflects adequately the cost of capital in Tyrea and it 

takes into account current political situation in the country. Therefore, it should not be 

increased by additional ‘country risk premium’ discount rate. 

 

C. The cost approach valuation is not sufficient in the present dispute 

 

181. Respondent claims that the only reliable method for calculating Claimants’ damages in 

this case is based on proven expenditure (cost-based valuation). Claimants view this 

approach as inadmissible as this would deprive Claimants of their right to full 

reparation.  
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182. As pointed out in Enron, the cost based valuation fails to incorporate the expected 

performance of the firm in the future.
149

 It should not be applied if the enterprise is a 

going concern.
150

 Moreover, the cost approach valuation should be applied and afforded 

significant weight under the following circumstances.
151

 

183. Firstly, participants should be able to recreate an asset with substantially the same utility 

as the subject asset, without regulatory or legal restrictions, and the asset should be 

recreated quickly enough so that a participant would not be willing to pay a significant 

premium for the ability to use the subject asset immediately. Secondly, the asset is not 

directly income-generating and the unique nature of the asset makes using an income 

approach or market approach unfeasible. Lastly, the basis of value being used is 

fundamentally based on replacement cost, such as replacement value.
152

 

184. As neither of these circumstances occur in the present dispute, the cost-based approach 

proposed by Professor DiMarco should not be used to calculate Claimants’ damages. 

185. In the case at hand, Claimants are not able to recreate their investments with the same 

utility. Tyrea is an emerging market with huge potential for growth. It has a population 

of 120 million and has been regarded by major international social networks as a 

strategic new market after it passed the new Media Law.
153

 Neither of the neighboring 

countries may provide such a vast outlet for Claimants’ as this developing young 

democracy with a great demand for social media services. Moreover, unlike in these 

countries, large competitors such as Facebook, Twtter, LiveJournal, Tumbler are not 

present in Tyrea.
154

 

186.  Furthermore, Claimants’ business model is based on revenue streams that include the 

sale of advertising space, the sale of promotional content and fees for personalized 

content and advertising blocking. Pursuant to financial data for 2016 and 2017 

Claimants’ revenues are USD 14,300,346.00 and USD 26,530,000.00 for FriendsLook 

plc, USD 3,706,200.00 and USD 8,336,780.00 for Whistler Inc. and USD 4,160,00.00 

and USD 8,516,000.00 for SpeakUp Media Inc.
155

 Therefore the nature of Claimants’ 
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investments is directly income-generating, and income approach, such as DCF method, 

should be used to calculate the damages. 

187. What is more, the cost approach valuation proposed by Respondent is not supported by 

any data on replacement value of the investments. Contrarily, Professor DiMarco 

proposition of cost-based valuation uses figures of proven expenditures of USD 

2,654,125 for FriendsLook plc, USD 1,482,040 for Whistler Inc., and USD 1,162,000 

for SpeakUp Media.
156

 Yet these figures are based on the book value of Claimants’ 

investments that has been calculated by Mr. Alfonso.  

188. Therefore in the case at hand there are no circumstances that would justify the use of 

cost-based approach. Its application would not allow to meet the full reparation rule, as 

it would deprive Claimants of Lost Profits and Expansion Profits. Given the fact that in 

the present dispute no other methods would satisfy Claimants’ claims in total, the DCF 

method should serve as an appropriate stand-alone methodology.
157

  

189. Therefore, the DCF method is appropriate in the present dispute and the compensation 

calculated with its use cannot be viewed as speculative. 
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