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STATEMENT OF FACTS 

1) The Claimant, FriendsLook plc, Whistler Inc. and SpeakUp Media Inc. Friendslook Inc 

is incorporated under the laws of Novanda and Whistler Inc and Medi Inc ae 

incorporated under the laws of Kitao. On 28 March 2000 and on 20 January 2001, 

Tyrea-Novanda BIT and Tyrea-Kitoa BIT were signed, respectively. 

2) On 15 December 2000 Respondent acceded to the ICSID Convention. Novanda and 

Kitoa acceded to the ICSID Convention on January and October 1995, respectively.  

3) On 10 September 2013 (the “Media Law”) liberalising the Internet and loosening its 

control over the media and the press. Respondent had also provided assurances, 

through presidential speeches and statements regarding the protection of the Claimant’s 

investment in Tyrea. 

4) On January 2015, after making substantial contributions in advertising and localising 

the website, Friednslook was launched in Tyrea. FriendsLook Plc, is a global network 

and is considered as one of the most popular and widespread social networks in the 

world. On June 2015, Whistler and Speakup were incorporated in Tyrea. Whistler is 

also a widely used global network which has gained popularity over the course of the 

last eight years. SpeakUp is an international social network, and hosts more than 400 

million different blogs worldwide. within just a few years from its initiation were 

highly successful and greatly to the economic development of Tyrea. Since the very 

beginning of their operations in Tyrea, the Claimants’ social media platforms have also 

been responsibly facilitating communications in Tyrea. 

5) On 12 January 2018, the Respondent passed Law 0808-L Amending the Law on 

Media and Communications, which required all social networks to implement a 

filtering algorithm preventing the dissemination of hate speech. This seemed contrary 

to the purpose of the Media Law itself. The Decree No. 0578/201-D (the “Promulgation 

Decree”) provided for a 60-day deadline for compliance with the new requirements. 

Claimants immediately took action to stop such incidents and promptly collaborated 
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with Respondent’s authorities in order to create an algorithm that would further 

improve the Claimants’ ability to detect and block hate speech. 

6) On 28 January 2018, a meeting was held which was attended by Regional Vice-

President of SpeakUp Saraid Parlante in which Mr. Woodlant, the telecommunication 

minister, admitted importance of allowing sufficient time for testing the algorithm. 

7) On 11 February 2018, the President’s new decree 0578/201-D dated arbitrarily 

reduced the deadline for compliance with the new requirements to 45 days, setting the 

deadline for compliance to 28 February 2018. The timeline reduction left Claimants 

with only 10 more days to deploy the filtering algorithm which was also efficient. 

8) On 28 February, 1 March and 2 March 2018, the TCA issued the ordinance blocking 

the Claimants’ websites for non-compliance with the new legal requirements. The 

reason behind the block was claimed to be the inefficiency of the algorithm. The TCA 

alleged that the algorithm lacked testing and it didn’t efficiently comply to the Tyrean 

language. But the 45 unreasonable time period provided wasn’t sufficient for the testing 

of the networks. Further, the ordinance didn’t unambiguously state the nature of the 

block too. 

9) Other networks such as Wink and TruthSeeker, of Tyrean nationality, were also used by 

radicalist but no actions were taken against them. The justifications provided by TCA 

seemed completely irrational and there were speculations that the differential treatment 

was due to the nationality of the companies. There were also claims that the 

government was reluctant to ban Truthseeker as it was its own creation 

10) On 29 June 2018, the Claimants submitted their request for arbitration to the ICSID 

Secretariat.  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ARGUMENTS 

PROVISONAL MEASURES 

A. THIS TRIBUNAL MUST NOT GRANT THE REQUESTED 
PROVISIONAL MEASURES 

1. The Respondent has submitted its request for provisional measures seeking two main 

declaratory reliefs from this Tribunal, firstly that in general the Claimants refrain from 

aggravating the dispute or exacerbating Tyrea’s position in it; and secondly that the 

Claimants refrain from promoting the publication of propaganda, or presenting their case 

selectively outside this Tribunal.  1

2. Article 47 of the Convention allows a tribunal to “…recommend any provisional 

measures which should be taken to preserve the respective rights of either party.” 

However, tribunals in the past have underlined that provisional measures are 

extraordinary measures which should not be granted lightly by tribunals. Further, the 

burden of proof to demonstrate the need for the provisional measures is on the requesting 

party, i.e. in this case the Respondent.  2

3. The main issues that must be inquired into in any grant of provisional measure are, the 

urgency and necessity of the requested provisional measures, the existence of legal rights 

that warrant protection, and the balance of convenience in granting the requested 

provisional measures.  Further, in the facts of the present dispute, an additional ground 3

that must be scrutinised in detail is the existence of any potential right to privacy of the 

proceedings.  4

4. In this vein, the Claimants submit that the present measures are neither necessary nor 

urgent in the facts of the present dispute (1). Secondly, the rights allegedly being violated 

 Request for Provisional Measures, ¶1125.1

 Meffezini, ¶ 10.2

 Keller & Wendler, 183-184.3

 Request for Provisional Measures, ¶ 1170.4

!1



do not relate to any rights presently in dispute (2). Finally, the Claimants have a right to 

discuss the present dispute, and have not violated any duty of confidentiality (3). 

1. Necessity and Urgency 

5. The tribunal in Maffezini v. Spain has observed that “provisional measures are 

extraordinary measures which should not be recommended lightly.”  Further, it has been 5

held that for the grant of provisional measures, the measures must be necessary to 

preserve a party's rights and where the need is urgent in order to avoid irreparable harm.  6

6. The Claimants submit that the measures requested are neither necessary (1.1), nor urgent 

(1.2). 

1.1 Necessity 

7. ICSID Tribunals in the past have held that provisional measures must be necessary to 

prevent irreparable harm, i.e., harm not compensable by monetary damages.  Thus, where 7

the possibility of a future harm could be compensated by the tribunal through a monetary 

award, the provisional measure was deemed not necessary.  8

8. The Respondent has cited various international media articles alleging that the Claimants 

are disclosing facts of the present dispute selectively.  Most recently four new articles 9

regarding the situation in Tryea has been published since 2018.  The record also reflects 10

that news articles have been published since the conception of the dispute, i.e. blocking of 

the Claimant companies, both within Tyrea and in the international media.  11

9. The Respondent is seeking the present measures to prevent harm to its reputation, 

confidentiality of these proceedings, and general rights to non-aggravation of the 

 Maffezini, ¶10; Plama, ¶38; Phoenix Action, ¶33; Occidental, ¶55.5

 Occidental, ¶59, 61, 87.6

 Burlington, ¶78; Metalclad, ¶8; Occidental, ¶92, 99; see City Oriente, ¶60.7

 Occidental, ¶92, 99; Plama, ¶ 46.8

 Request for Provisional Measures, ¶11409

 Procedural Order No. 3, ¶910

 Statement of Uncontested Facts, ¶2311
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dispute.  The Respondent claims that publication of the facts of the dispute would lead to 12

an irreparable prejudice to these rights. 

10. However, the Claimants submit that since there already exist various publications which 

have discussed the facts of the case both within and outside Tyrea, a further discussion of 

the same facts in dispute cannot lead to any irreparable prejudice. This is because any 

harm to the Respondent’s reputation and rights to non-aggravation by the parties has 

already been done, and discussion of the same facts will not lead to any qualitatively 

different harm, but only increase the quantum of harm which can be compensated 

monetarily if this Tribunal were to deem it necessary. 

1.2 Urgency 

11. ICSID tribunals have generally found a provisional measure to be urgent if the decision 

over such measures could not wait until the final award.  Tribunals usually place a heavy 13

burden on the requesting party to show that it would be impossible to wait for specific 

issues to be settled at the merits stage.  14

12. As has already been brought to the attention of this Tribunal, the rights which the 

Respondent is seeking to protect have already been prejudiced such that it is no longer to 

irreparably harm them. 

13. Further, it must be noted that the two specific harms cited by the Respondent are loss of 

revenue from tourism, and the increase in cost of sovereign bond issuance.  Both of these 15

harms are monetary in nature, and thus decision on them may be left open pending 

adjudication of the specific issues at the merits stage. 

2. The Respondent is seeking protection for rights that do not bear a 

nexus to the present dispute 

14. Tribunals in the exercise of their powers under Article 47 of the Convention have 

repeatedly stressed that the rights to be preserved must bear a nexus with the dispute 

 Request for Provisional Measures, ¶1125.12

 Burlington Resources, ¶ 73; Biwater, ¶ 76; Schreuer et al., Article 47 ¶ 63.13

 City Oriente, ¶67; Railroad, ¶ 36.14

 Request for Provisional Measures, ¶ 1190, 1200.15
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being arbitrated.  More specifically, the tribunal in Plama v. Bulgaria held that, “Thus the 16

rights to be preserved by provisional measures are circumscribed by the requesting 

party’s claims and requests for relief.”  17

15. The tribunal in Amco v. Indonesia, refusing to order the claimants to refrain from 

discussing the case outside the proceedings, observed that, though a large press campaign 

could influence the economy of the Respondent State, this would nonetheless not be 

grounds for granting provisional measures since the influence would not be on any right 

in dispute.  18

16. The Respondent in its request for provisional measures has cited its World Expo 2025 

Bid, and two of its future sovereign bond issuances over the next ten years, as rights that 

it seeks to protect through the present request.  19

17. Since the Respondent’s rights in relation to its World Expo bid, and its sovereign bond 

issuances are not rights presently in dispute, nor do they bear any nexus to the rights 

presently in dispute, no provisional measures may be granted to protect these rights. 

3. Confidentiality and Integrity of the proceedings 

18. The Respondent in its request for provisional measures has cited a global herald article 

published in October 2018, wherein it shows that the Claimants had published its Request 

for Arbitration. The Respondent further alleges that the Claimants published the 

Respondent’s Response to the Request for Arbitration in its entirety, and this has led to a 

mischaracterising of the Respondent’s stance.  20

19. Contrary to the Respondent’s claims, the Claimants maintain that there is no obligation of 

confidentiality in ICSID proceedings except when established through a confidentiality 

clause in the arbitration agreement (3.1). Further, in the facts of the present dispute, the 

Claimants have only published their own document, and the publication of the 

Respondent’s documents cannot be imputed to the Claimants (3.2). 

 Churchill Mining, ¶48, 50; Plama, ¶40; Amco, ¶5.16

 Plama, ¶ 40.17

 Amco, ¶ 3.18

 Request for Provisional Measures, ¶ 1190, 1200.19

 Request for Provisional Measures, ¶ 1160-1175.20
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3.1 No general spirit of confidentiality 

20. In the absence of any confidentiality agreement between the parties there is no provision, 

in the ICSID Convention or any of the applicable rules, which imposes a general duty of 

confidentiality.  21

21. Though the ICSID framework provides for specific confidentiality duties of tribunals and 

the ICSID itself, no provision in the ICSID framework addresses the actions of parties 

themselves.  22

22. Tribunals have refused to impose a duty of confidentiality since it might preclude a party 

from discussing the case in public and deprive the public of knowledge and information 

concerning government and public affairs.  23

3.2 Claimants have only published their own documents and there does not exist enough 

evidence to reasonably attribute the publication of other case material to the 

Claimants 

23. ICSID Tribunals while dealing with the contour of the the rights of parties to discuss the 

dispute outside the tribunal have held that, “No restriction is appropriate upon the 

publication by one party of its own documents, even if those documents have been 

produced in the arbitral proceedings pursuant to a disclosure exercise, or otherwise.”  24

This was echoed in later ICSID decisions whereby, tribunals have reiterated that parties 

cannot be stopped from publishing documents that they create.  25

24. The Respondent has cited various news articles, alleging that the Claimants have 

published a witness statement, its Request for Arbitration, as well as the Respondent’s 

Request for Arbitration.  26

 Biwater, ¶121; Amco, ¶5.21

 Abaclat, ¶69.22

 Loewen, ¶24-28.23

 Biwater, ¶156.24

 World Duty Free, ¶16; Abaclat, ¶84-86; Amco, ¶5.25

 Request for Provisional Measures, ¶ 1160-1175.26
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25. However, it must be observed that, though the Claimant’s witness statement and request 

for arbitration being published in its entirety is confirmed, the Respondent’s allegation 

that the Response to Request for arbitration has been published is not substantiated.  27

26. The Claimants assert that the publication of the witness statement, and the request for 

arbitration is a result of the exercise of its rights to discuss the dispute outside the 

proceedings, and a right to publish its own documents. However, the claimants deny the 

allegation that they disclosed the Respondent’s Response to Request for arbitration. As 

this allegation has not been substantiated by the Respondents, the Claimants urge this 

tribunal to not place any reliance on such an allegation. 

JURISDICTION 

B. THIS TRIBUNAL HAS JURISDICTION RATIONE VOLUNTATIS 

27. The Claimants submit that the Respondent’s consent to Jurisdiction stems from Article 

9(1) of the BIT (1). Further, the Claimants submitted their request for arbitration before 

the effective date of denunciation of the Convention by the Respondent and thus, 

perfected consent (2).  

28. Finally, in arguendo, if this Tribunal were to hold that Article 72 is applicable to the 

present dispute, the Claimants contend that Article 72 only contemplates ‘unilateral 

consent’ (3). 

1. The Respondent’s consent to Jurisdiction stems from the Article 9(1) 

of the BIT 

29. The Respondent had in Article 9(3) of the BIT unconditionally consented to the 

jurisdiction of ICSID in relation to all disputes between it and a national of the other 

contracting territory.  28

30. The Claimant’s forward that this unconditional submission of any dispute between the 

Respondent and any national of the Republics of Novanda and Kitoa constitutes an 

 Procedural Order No. 3, ¶7.27

 BITs, ¶1770.28
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independent international legal obligation, which requires the Respondent in the present 

dispute to make the ICSID forum available to the Claimants. 

31. Article 43 of the VCLT embodies the international treaty law obligation of a state to fulfil 

any obligation that it might be subject to independently of the treaty, even after the 

invalidity, termination, denunciation, the withdrawal of a party from it, or the suspension 

of the treaty’s operation. Article 43 of the VCLT reflects that obligations deriving from 

different legal sources exist independently from each other.  29

32. The Tribunal in İçkale İnşaat Limited Şirketi v Turkmenistan has held that a clause 

providing a state’s consent to arbitrate in a BIT is binding on the state without any further 

perfecting, since it is a unilateral undertaking in respect of a class of foreign investors.  30

33. The concurring opinion in the ICSID tribunal decision in Blue Bank v. Venezuela upheld 

this reasoning, while observing that a BIT is an international instrument which creates 

rights and obligations for the State parties. Though these rights are meant to bring 

substantive and procedural benefits to investors of the counteracting State, such rights are 

also owed by the States to each other. Thus, where the consent to arbitrate in a BIT 

remains in effect, despite the denunciation of the Convention, the state party will be 

bound by its obligation to submit to ICSID’s jurisdiction.  31

34. Since the Respondent codified a legal declaration in Article 9(3) of the BIT, it now has an 

international obligation to follow through on this, independent of its obligations under the 

Convention. Since the BITs have not been terminated, the Respondents have an obligation 

to make the ICSID forum available to all nationals of the Republic of Novanda, and the 

Republic of Kitoa, including the Claimants. 

2. The Claimant submitted its request to arbitration before the effective 

date of denunciation of the Convention by the Respondent 

 Oliver Dörr, Kirsten Schmalenbach - Vienna Convention on the Law of Treaties_ A Commentary-Springer 29

(2018), 808, ¶10.

 İçkale İnşaat, ¶244.30

 Blue Bank, ¶39.31
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35. Article 71 allows a Contracting State to denounce the ICSID Convention. It however 

provides that this denunciation shall be subject to a six month notice period, after which 

the denunciation shall take effect.  32

36. Article 31(1) of the VCLT requires a treaty to be interpreted in accordance with the 

ordinary meaning of its terms in light of their object and purpose. Article 32 of the VCLT, 

further allows for recourse to the travaux préparatoires of a treaty to avoid an 

interpretation under Article 31 which would be ‘manifestly absurd or unreasonable’. 

37. Therefore, the Claimant asserts that they could have accepted, and did accept, the 

standing offer to arbitrate till the respondent’s denunciation took effect within the six-

months following the receipt of notice of denunciation by the depositary since, the 

ordinary meaning of Article 71 would be frustrated if the six-month period was not given 

effect to (2.1). This is further supported by an interpretation of the ICSID Convention in 

light of its object and purpose (2.2). Further, any other interpretation would effectively 

lead to an immediate denunciation, and be contrary to the principle of effet utile (2.3). 

Finally, the relevant date for establishing jurisdiction of the Centre is the date of filing the 

request for arbitration (2.4). 

2.1 Ordinary meaning of Article 71 would be frustrated if six-month period is not given 

effect to 

38. Tribunals in the past have held that Article 71 must be interpreted in accordance with 

Article 31 of the VCLT, to give effect to its ordinary meaning, and to ensure its effet 

utile.  33

39. On a plain reading of Article 71, it can be seen that Article 71 provides for a 6 month 

period following the receipt of a written notice of denunciation by the depositary before 

the denunciation becomes effective. Article 71 also uses directory language, i.e., “The 

denunciation shall take effect six months after receipt of such notice…”, indicating the 

mandatory nature of the six-month waiting period.  34

 Article 71 of the ICSID Convention32

 Blue Bank, ¶ 118; Venoklim, ¶ 62.33

 Blue Bank, ¶ 118.34

!8



40. Thus, a plain reading of Article 71 would accord a six-month waiting period within which 

an investor could register its request for arbitration and thus perfect consent to arbitrate. 

2.2 Requirement of a waiting period is in line with the object and purpose of the 

Convention as well as the context of the BITs 

41. The purpose of Article 71 of the Convention is to provide for, a mechanism to allow a 

contracting state to denounce the convention, and its date of effectiveness. The tribunal in 

Venoklim v. Venezuela further unequivocally held that the purpose of the six-month 

period is to allow investors to bring a claim before the effective date of denunciation.  35

42. Per Articles 31(1) and 31(2)(b) of the VCLT, ‘any instrument that was made by one or 

more parties in connection with the conclusion of the treaty and accepted by the other 

parties as an instrument related to the treaty’ shall be taken into account while interpreting 

the treaty. Thus it is also important to analyse the specific context of the parties in relation 

to the BITs entered into between Tyrea, Novanda and Kitoa. 

43. The preamble of the BITs clearly underline that one of the main objects of the BITs is to 

foster greater investment by nationals and companies of one State in the territory of the 

other State.  Further, Article 13(2) of the BITs provide for a mandatory minimum notice 36

period of six months before a party can terminate the treaty.  Thus an overarching object 37

of the BITs can be observed, i.e. to prevent either state party from depriving the nationals 

of the other state of substantive protections under the BIT without due notice. 

44. Thus, on a conjoint reading of Article 71 of the Convention, and Article 13(2) of the BITs, 

the object and purpose of the six-month period supports the interpretation that the parties 

intended to protect investors from an immediate denunciation, without due notice. 

2.3 Any other interpretation would be contrary to the principle of effet utile and would 

lead to violation of the basic principle of legal certainty 

45. Professor Schreuer claims that the purpose of Article 71 is to govern a host state as a party 

to the ICSID convention, while the purpose of Article 72 is to govern the host state as a 

party to an ICSID arbitration. Thus, Article 72 is a special rule that governs the situation 

 Voon and Mitchell, 41835

 Tyrea-Novanda BIT and Tyrea-Kitoa BIT, 54 ¶116036

 BITs, 58 ¶182537
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of denunciation, and the critical date for denunciation under Article 72 is the date of 

receipt of notice, and not six months after receipt of notice.  38

46. This means that if a host state were to denounce the Convention pursuant to a notice to 

the depositary, an investor who had not perfected consent before the date of receipt of the 

notice by the depositary, would not be able to subsequently register arbitration 

proceedings against the host state. 

47. Past ICSID Tribunals, in Blue Bank v. Venezuela as well as Venoklim v. Bolivia have 

rejected such an interpretation. Article 71 and 72 have been held to have different 

contents and scopes.  39

48. An interpretation of Article 71 as a general rule, and Article 72 of the Convention would 

effectively mandate an immediate denunciation upon receipt of notice, which would be 

contrary to the principle of effet utile.  If the intention was for denunciation to take effect 40

immediately, it would not make sense to include a six month waiting period after receipt 

of notice before the denunciation becomes effective.  41

49. This interpretation accords with the approach under international treaty law since Article 

70 of the VCLT, also provides that termination of a treaty ‘does not affect any right, 

obligation or legal situation of the parties created through the execution of the treaty 

prior to its termination’. In case of multilateral treaties, Article 70 would refer to 

denunciation rather than termination.  42

50. If this six-month period were not provided, it would lead to a violation of the basic 

principle of legal certainty, since no investor could know in advance at what time a state 

might withdraw from the Convention.  43

 Christoph Schreuer, Denunciation of the ICSID Convention and Consent to Arbitration, 353.38

 Venoklim, ¶ 64; Blue Bank, ¶ 108.39

 Blue Bank, ¶ 119; See, Hersch Lauterpacht, ‘Restrictive Interpretation and the Principle of Effectiveness in the 40

Interpretation of Treaties’ (1949) 26 BYBIL 48.

 See, Alleged Violations of Sovereign Rights and Maritime Spaces in the Caribbean Sea (Nicaragua v 41

Colombia), Preliminary Objections, Judgment of 17 March 2016, ¶ 34-40 and ¶48.

 Tania Voon and Andrew D. Mitchell, Denunciation, Termination and Survival: The Interplay of Treaty Law 42

and International Investment Law, ICSID Review, Vol. 31, No. 2 (2016), pp. 413–433, 418

 Venoklim, ¶ 63.43
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51. Therefore, any interpretation that does not allow an investor to register an arbitration in 

the six-month period mandated by Article 71 would be contrary to the principle of effet 

utile, and would lead to a violation of the basic principle of legal certainty. 

2.4 The relevant date for jurisdiction is the date of filing the request for arbitration 

52. One of the decisive factors in establishing the jurisdiction of the Centre is the date mutual 

consent was established by the parties. If the date of consent to arbitrate established by the 

Claimants was prior to the effective date of denunciation, i.e. within the six-month period 

per Article 71, then no inquiry relating to Article 72 would arise.  44

53. ICSID Institution Rule 2(3) specifically defines the “date of consent” to mean ‘the date on 

which the parties to the dispute consented in writing to submit it to the Centre; if both 

parties did not act on the same day, it means the date on which the second party acted.’ 

54. Thus the date on which the claimant’s consent was established shall be decisive in 

deciding the date of consent to arbitrate. It must be noted that, despite a request being 

registered on a certain date, the pivotal date for establishing the consent of the Claimants 

to arbitrate should be governed by the date of filing of request for arbitration. This is 

because the date of registration of the Request depends solely on the ICSID Secretariat 

and not on the Claimants.  45

55. In the facts of the present dispute, the Respondent denounced the Convention on 5th 

January 2018, which took effect per Article 71, on the 5th of July 2018. The claimants 

submitted their request for arbitration on 29th June 2018, 6 days before the denunciation 

took effect. Thus, mutual consent to arbitrate required under article 25 was perfected in 

the 6 month waiting period, and thus this Tribunal has jurisdiction over the present 

dispute. It must be noted that since there was mutual consent before the denunciation took 

effect, no inquiry under Article 72 is necessary, and the provision governing this dispute is 

Article 71. 

C. THIS TRIBUNAL HAS JURISDICTION OVER THE MULTI PARTY 

CLAIM 

 Blue Bank, ¶ 120.44

 Venoklim, ¶ 78; Blue Bank, ¶ 116.45
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56. The Claimants submit that the lack of any specific provision in the BIT relating to 

multiparty proceedings is a procedural gap that this Tribunal has the inherent power to fill 

(1). Further, the present claim involves sufficiently homogenous disputes such that they 

may be treated as a single dispute, and the Respondent’s consent may be presumed (2). 

1. Collective proceedings is a procedural gap that may be filled by this 

tribunal under Article 44 read with Rule 19 

57. The Claimants assert that collective proceedings is a procedural gap under the ICSID 

framework that an individual tribunal is empowered, under Article 44 of the Convention 

read with Rule 19 of the Arbitration Rules thereof, to fill. 

58. Article 44 of the Convention provides that an arbitration proceedings shall be conducted, 

subject to any mutually agreed alteration, in accordance with the Arbitration Rules as on 

the date of consent to arbitration. It also vests the Tribunal with the inherent power to 

resolve any procedural issue in the event of a lacunae in the governing instruments and 

the Convention. Rule 19 of the Arbitration Rules, further provides that, “The Tribunal 

shall make the orders required for the conduct of the proceeding.” 

59. However, the power of a tribunal to resolve procedural issues are limited to the filing of 

gaps left by the Convention, and the Rules thereof, and for the specific dispute being 

arbitrated.  46

60. The tribunal in Abaclat v. Argentina while analysing various provision of the ICSID 

Convention has held that the silence in the Convention in relation to collective 

proceedings was a gap that may be filled by arbitral Tribunals under their inherent power 

to resolve procedural issues.   47

61. This interpretation is further supported by the text of specific provisions of the BITs. 

Article 12 of the BIT deals with the resolution of procedural disputes between parties. 

Sub-clause (6) therein provides that “Unless the Parties decide otherwise, the tribunal 

shall determine its own procedure.”  This language of the BIT is analogous to the text of 48

Article 44. 

 Abaclat, ¶ 521.46

 Abaclat, ¶ 518-20.47

 BITs, 59 ¶ 1795.48
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62. Thus no question of specific consent of the Respondent to arbitrate multipartite claims 

arise, since it is merely a procedural gap that may be filled by this Tribunal in view of 

Article 12 of the BIT read with Article 44 of the Convention. 

2. In any case, the present proceeding involves a sufficiently 

homogenous dispute 

63. Multipartite arbitration proceedings, wherein multiple claimants initiated a single 

arbitration dispute against the respondent state claiming for damages, are well established 

in ICSID jurisprudence.  Tribunals have repeatedly underlined that when there exist 49

sufficient homogeneity in the issues of law and facts, to hear the claims under a single 

proceeding, tribunals will have the power to hear the claims collectively.  50

64. In this vein, the Claimants assert that the present dispute is sufficiently homogeneous in 

relation to the issues of law and facts that are in dispute, so as to form a single dispute, 

that may be arbitrated in one proceeding. 

65. Where the harm that the claimants had suffered were similar, under the same law, the 

claimants could initiate a multipartite arbitration proceeding against the Respondent.  51

The Tribunal in Abaclat v. Argentina held that, “The only relevant question is whether 

Claimants have homogeneous rights of compensation for a homogeneous damage caused 

to them by potential homogeneous breaches by Argentina of homogeneous obligations 

provided for in the BIT.”  52

66. Further, where there is a necessary link among the claimants in terms of their treaty claim, 

they may jointly submit a dispute for resolution through arbitration in one proceeding.  53

67. In the facts of the present case, all the claimants are, social media corporates, invoking 

identical protections under identical BITs, in opposition to the same legislation, which 

affected all the Claimants in the same manner. Since the present claims are so closely 

 Ambiente Officio; Klöckner; Funnekotter; Gemplus; Bayview; Canadian Cattlemen; Giovanni Alemanni.49

 Noble Energy, ¶ 192 (May 5, 2008)50

 Funnekotter, ¶ 94; Goetz, ¶8951

 Abaclat, ¶541.52

 Ambiente Ufficio, ¶ 155; Giovanni Alemanni, ¶288, 292, 29353

!13



linked that they may be treated as a single dispute without prejudicing the Respondent’s 

rights, the Respondent’s consent may be presumed. 
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MERITS 

D. RESPONDENT'S ACTION VIOLATED ARTICLE 6 OF THE BIT 

68. Article 6, of the BIT provides for direct or indirect deprivation (expropriation) of 

investments of either contracting parties and provides certain requirements to be fulfilled 

for it to constitute lawful expropriation.   54

69. The execution of the ordinances on February 28, 2018, March 1, 2018 and March 2, 2018 

blocked the Claimants' network . Due to this measure of the Respondent, the investments 55

of Claimants, that are susceptible to expropriation (1), were indirectly expropriated (2). 

Additionally, deprivation also constitutes unlawful expropriation under Article 6 of the 

BIT (3). 

1. Claimant’s assets amounts to investments susceptible to 

expropriation 

70. Claimants' assets, including advertising contracts and paid subscriptions to “pro” features, 

qualify as investments according to Article 1 BIT (1.1) and it passes the Salini test (1.2). 

1.1 Claimants' assets constitute as investment under Article 1 of the BIT 

71. It is evident that the contracting parties intended for a broad definition of investment as 

Article 1 reads “investment shall comprise every kind of asset and more particularly, 

though not exclusively”. Applying VCLT Article 31 “a treaty shall be interpreted in good 

faith in accordance with the ordinary meaning”, the Tribunal should adopt an approach 

that reveals the true intention of the parties while agreeing to the BIT.  

72. For the sake of clarity, if the Respondent claims that this Tribunal should not apply the 

general rule of interpretation as the Respondent hasn’t ratified the VCLT, Claimant asserts 

that Article 31 VCLT is legally binding to interpret the BIT. As the ICJ held in numerous 

occasions, Article 31 of VCLT reflects customary international law and Tyrea is not an 

objector of customary international law relating to the law of treaties  56

 Art. 6, Tyrea-Kitao and Tyrea-Novanda, BIT, ¶1740,56.54

 Record, Claimant Exhibit 4, ¶11 &1255

 Arab Jamahiriya,¶41; Botswana,¶18; Germany,¶99; Iran, ¶23.56

!15



73. Also, according to Shorter Oxford English Dictionary, the term “every” is “used to refer 

to all the individual members of a set without exception” and “all possible; the utmost.”  57

By understanding this phrase, parties are intended “to give the term ‘investment’ a broad, 

nonexclusive definition, recognising that investment forms are constantly evolving.”   58

74. Additionally, according to Article 1(a)(iii), investments include “other assets and to any 

performance having an economic value” and performance is defined as "a party’s 

obligation under a contract to satisfactorily doing each thing set out as a term”  . As 59

FriendsLook’s revenue inflow included approx. 85% of Advertising contracts  and 60

Whistler’s and SpeakUp’s revenue also include advertising contracts.  Hence, these 61

assets do fall under Article 1 of the BIT. 

1.2 Claimants' assets qualify as investment according to the ‘Salini’ criteria 

75. The Tribunal in Salini established certain requirements such as investment should have 

existed for certain duration (1.2.1) should have economic value (1.2.2) should have 

contributed to host state’s development (1.2.3). 

1.2.1 The investments should have been invested in Tyrea for a certain time period: 

76. The Tribunals in RFCC and Salini  considered a time period of around 2-5 years as  a 62

sufficient time period. FriendsLook was expanded to Tyrea on January 2015 and Whistler 

and speak up on June 2015. They were unlawfully expropriated during 2018. This two  

year time period is sufficient enough to show that the claimants are going concern  

1.2.2 The investments should have economic value: 

77. As provided before , the advertising contracts constitute the major revenue inflow and 

personalised content constitute approximately 15%  of the revenue. Hence the assets 63

have economic value. 

 Oxford Dictionary, 87957

 Yannaca, ¶2458

 Australian Law Dictionary, 15159

 Facts,¶1505,5160

 Facts,¶1515,5161

 RFCC,¶62; Salini,¶5462

Facts,¶1505,5163
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1.2.3 The investments should have contributed to host state’s development 

78. According to the several Tribunals, a contribution exists if the investor uses its ‘know-

how’ and provides the necessary equipment and qualified personnel.  This view finds 64

support in their BIT’s Preamble as well  and according to Art. 31(1) VCLT, a treaty 65

should be interpreted in light of its “object and purpose”. The BIT reads  “to extend and 

intensify the economic relations” and the investment will “stimulate the flow of capital 

and technology and the economic development of the Contracting Parties” with ensuring 

“prosperity in both States”. Hence, the purpose BIT itself was to ensure development in 

both contracting states. 

79. Christoph Schreuer has noted, the criterion of contribution to a host state’s development 

“should not be restricted to measurable contributions to GDP but should include overall 

development”.  The Claimants’ companies increased the potential of broadcasting 66

information to millions of local users, accessible and distributable within a matter of 

minutes  and have in fact, contributed to the growth of Tyrean economy . They even 67 68

started developing features tailor-made to the Tyrean public. Hence, the contributed to the 

development of the host state. 

80. Since the assets of the claimant are investment under Article 1 of the BIT and satisfies 

Salini requirement, it’s susceptible to expropriation. 

 Bayindir Insaat, ¶131; Salini, ¶5364

 Tyrea-Kitao and Tyrea-Novanda, BIT, ¶1850,6165

 Schreuer,et al., ¶17466

 Record, ¶1545,5267

 Record, ¶120,468
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2. Respondent’s action amounted to Indirect expropriation of the 

Claimant’s investment 

81. According to the “Sole effect doctrine”, indirect expropriation occurs when the measure 

of host state ‘removes all benefits of ownership’,  renders property “virtually valueless” 69

 or ‘become[s] equivalent to the, [direct] expropriation of a property right’.   70 71

82. Indirect expropriation or the sole effect doctrine is applicable when the host state’s action 

causes a substantial economic deprivation  (2.1) which is permanent in nature (2.2)  and 72 73

is not proportional to the interest served (2.3). 

2.1 Effects of the decree caused a substantial economic deprivation 

83. The main business of the Claimant in the Respondent’s territory was the social media 

platforms which were expected to operate indefinitely and it wasn’t reasonably expected 

by the Claimants that their investments would be expropriated within 2 years  of the 74

installation of the company. The measure of the state left the Claimants with assets but 

without a business in Tyrea and deprived it of the expected economic benefit from its 

investment. The compensation claimed by the Claimants which amounts to 

$121,989,935  portrays the extent of deprivation and its effect caused to the Claimants 75

due to the actions of host state. 

84. The Respondents contend that the physical assets of companies remain in intact . The 76

establishment of local offices and other physical assets in Tyrea were made specifically to 

optimize the function of the network to Tyrean local users  and with the banning of the 77

Claimant’s platform their usage has become superfluous. Hence, although the investor 

Gudofsky,291.69

 Wagner, ¶536.70

 Wortley, 110& 51.71

 CME, ¶591.72

 S.D.Myers, ¶28373

 Record,¶143,574

 Record,¶737, 2475

 Record,¶737,2476

 Record,¶107,477
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retains title over the property, it’s “effectively neutralized of the benefit of the property for 

the foreign owner” &  thus, amounting to De facto or indirect substantial expropriation. 78 79

2.2 Effects of the Decree are permanent in nature 

85. The duration of a governmental measures affecting the interests of a foreign investor is 

important for the assessment of whether an expropriation has occurred.  A measure is 80

deemed to be permanent when there is no immediate prospect that the owner will be able 

to lean to for the enjoyment of his property.  81

86.  In our proceeding, the ordinance reads ‘until further notice’ but even after a time period 82

of almost 565 days after the ban, there has been no intimation from the host state 

regarding the removal of blocking. Multiple meetings were held with the government 

representatives, which ended in vain and even after the de-escalation  of violence in 83

Tyrea, the state hasn't removed the ban. Hence, it is within a reasonable assumption of  

claimants and the Tribunal, to consider the block a permanent ban as it would be unfair to 

expect the claimants to anticipate indeterminately for the removal of ban. 

87. Therefore, the actions of the Respondent caused a permanent deprivation of the expected 

economic benefits of the investment that amounts to expropriation. 

2.3 Effect of the actions were disproportionate to the intended purpose 

88. The Proportionality Doctrine is used by numerous Tribunals while analysing rights of the 

investor and that of the host state . While determining whether a measure is 84

expropriatory in nature, Tribunals analyse whether the measure was - 'proportional to the 

public interest presumably protected thereby and to the protection legally granted to 

 Antoine, ¶124; Metalclad, ¶103; CME, ¶591, ¶604; Middle East , ¶107. 78

 Starret, ¶122, ¶154; Sea-Land Service, ¶149.79

 Tecmed ¶116; LG&E, ¶19380

 CME, ¶ 60781

 Record, ¶376, ¶395, ¶412, 11&1282

 Record, ¶1935,6283

 Tecmed, ¶122, Azurix, ¶311.84
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investments, taking into account that the significance of such impact has a key role upon 

deciding the proportionality'.  85

89. In the present case, the legitimacy of the aim is not contested but it’s the Claimants 

submission that measure taken through the Law 0808-L(the promulgation decree) and the 

ordinance is disproportionate to the objective it seek to achieve.  

90. The main aim of the host state was to curb violence between the ethnic groups. But their 

measures to ban and hold the Claimant’s network absolutely responsible for the same 

seems arbitrary, as there has been instances of tension between the group during 2012 

itself  prior to installation of the Claimants networks. And even after the banning of the 86

network, on 15 march 2018 a violent clash took place between both groups.   87

91. Further, Respondents didn’t opt for a less severe alternatives measure . Tribunals have 88

held that even if a much costlier alternative is available,  the Respondent must opt for it. 89

Mainly because no single party should have to bear “an individual and excessive 

burden.”  Article 117  constitutes provisions for a temporary block and a penalty fine of 90 91

around 50,000-100,000 TKC too. But the host state didn’t take these into consideration 

which would have ensured a reasonable time for the development of efficient algorithm, 

the purpose of the Law 0808-L. But instead they opted for the most severe option. An 

Article in digitalera.com,  by investigative journalist Margareta Harison, also disclosed a 92

similar opinion. The article claimed that a secret meetings on 7 February 2018 was held, 

where decisions regarding the courses of action for curbing the violence were discussed, 

and the banning of the network was considered to be the quickest measures than 

employing the algorithm. This portrays the pre-determined choice of the respondent to 

ban the networks even before the algorithm was implemented. 

 Tecmed ¶122; Matos, ¶19.85

 Record, ¶1565,5386

 Record, ¶1930,6187

 PL Holdings, ¶36588

 CMS, ¶ 323-24; Crawford, ¶184.89

 James, ¶19-2090

 Record,¶310,1191

 Record, ¶1640,5392
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3. Respondent’s actions amounted to unlawful expropriation under 

Article 6 of the BIT 

92. Under Article 6 of the BIT if a measure must be taken in pursuance of a public purpose 93

(3.1), in accordance with due process of law (3.2), non-discriminatorily (3.3), and a just 

compensation must be provided. Under the BIT the breach of even one of these 

requirements leads to the conclusion that the expropriation was unlawful.  In the present 94

case, the Respondent’s have violated all the aforementioned conditions. 

3.1 Respondent’s actions were not in pursuance of public interest 

93. Article 6 (a) of the BIT requires any regulatory measure to be taken only in pursuance of 

a public interest . 95

94. The Respondent may claim that the state has a “wide margin” of discretion and is 

competent to assess whether its actions serve a public interest, however, Tribunals have 

held that public purpose requirement is not completely self-judging.  Thus, even if the 96

regulatory measures were to ensure societal stability and to curb violence, may comprise a 

genuine public purpose , the Burden of proof as to the justification of the public purpose 97

of the measures, with convincing evidences which links the causation to the claimant 

should be provided by the state.   98

95. The Respondent has been unable to present any constructive evidences as to the 

‘absolutely necessity’ of banning Claimants' platform to protect its population’s life and 99

country’s stability.  

 Record,¶1740,5693

 Waguih,¶ 43394

 Record,¶1741,5695

 ADC, ¶ 423-24; Siemens A.G., ¶ 27396

 Santa Elena, ¶ 72; Azurix, ¶ 309.97

 ADC, ¶ 43298

 ADC, ¶ 43299
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96. Firstly, the newspaper article on the watchman dated 10 April 2017  takes only a general 100

view regarding the harmful effects of social media and doesn’t hold the claimant s 

specifically responsible for the instigation of violence. Tribunals have held that newspaper 

articles constitute only ‘Hearsay’  evidence and are not valuable in the absence of other 101

substantial forms of evidence. 

97. Secondly, the screenshots of messages submitted by the Claimants were circulated almost 

3 months prior to the compliance of the algorithm requirement under Article 51. The 

messages were circulated on 28 November 2016 , 1 December 2016  and 30 102 103

November 2016  on FriendsLook, Whistler and SpeakUp respectively and the algorithm 104

was implemented on February 28, 2018.  Till the date of arbitration, the Respondents have 

failed to provide any evidences that support their claim of ‘publication of prohibited 

content’   by the Claimants' platform.  105

98. Further, the nexus or the link between the function of Claimants and instigation of 

violence between groups is also disputable. As, despite the blocking of the networks there 

has been no de-escalation of violence in rural areas , where the Claimants networks 106

were operating prior to the ban  107

99. Hence, no conclusion can be drawn from these evidences to attribute the causation of 

violent activities to the Claimants' platform and the Respondent unlawfully expropriated 

the Claimant’s investment in violation of the public purpose requirement. 

3.2 Respondent’s action breached administrative due process requirement 

100.A 

 Record, ¶860,28100

 BIVAC, ¶192101

 Record, ¶875,29102

 Record, ¶905,29103

 Record, ¶920,29104

 Record, ¶420,12105

 Record, ¶1935,62106

 Record, ¶2065,66107
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3.2.1 An unreasonable time was provided for the compliance of the algorithm 

requirement 

101. The initial Decree- 0578 dated 12 January 2018 granted a time period of 60 days for 

developing the algorithm.  Relying on this the Claimant went ahead to develop a suitable 

algorithm for Tyrean public. But on February 11, 2018, through Decree 0599, the 

Respondents arbitrarily slashed the time period to 45 days. This came as major shock 

considering that even the minister for telecommunication was aware of the time of 

development of the algorithm would take and still went ahead to reduce the deadline.   

102. Further, lack of testing and lack of compliance with intricacies of Tyrean language were 

claimed to be the reasons for failure of the algorithm. This seemed completely irrational 

as it was known that 45 maybe reasonable time for completing the algorithm but another 

two weeks would be mandatorily needed to test the algorithm , which wasn’t provided 108

by the host state.  

103. Even with the Claimant’s utmost efforts it was impractical to compile with the provisions 

within the unreasonable time provided to them. 

3.2.2 No opportunity for a fair hearing was provided to the Claimants: 

104.The host state is obligated to ensure that the investor has a reasonable opportunity to 

claim his rights especially when a strenuous measure of high significance as in this case is 

taken. There were no opportunities provided to the Claimant side to defend themselves. 

Even the meetings with Tyrean authorities were continuously in vain. 

105.Moreover, the ordinance was issued on the same day as the end of the time period 

provided under Decree No. 0578/201-D. The Respondent failed to grant Claimants a 

reasonable time and opportunity to evaluate the quality and efficiency of algorithm 

too.Hence, It was a unilateral, unfair and rushed decision made by the host state. 

 Record, ¶1581, 51108
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3.3 Respondent’s actions were discriminatory in nature 

106.Article 6 (b)  of the BIT entitles an investor to non-discriminatory treatment with 109

respect to any measures taken by the host state that deprives, directly or indirectly, a 

Contracting Party of their investments 

107.A measure is discriminatory if “it has a discriminatory effect”  even if the government 110

did not have malicious intent to do so. Arbitrary discrimination rests on three factors, a 

measure should be  “without a reasonable justification”,  less favourable than that is 111

taken under similar circumstances against a national.   112

108.In the present case, the enacted ordinance completely and irrevocably excluded Claimants 

out of the social media business in the Respondent’s territory. At the same time, the 

Respondent’s national companies such as wink and truthseeker, which were also used by 

perpetrators to spread hate speech, still continue to exist in Tyrea. 

109.Wink network was swamped with automatic messages which containing links to 

radicalist posts . But no blocks were imposed on them, even the fine imposed is pending 113

criminal proceedings  114

110.Respondent also never explained why TruthSeeker was not blocked . The platform was 115

also used by perpetrators to spread messages of provocative nature with hashtags such as 

#Tyreaoftatyar , which allows a much easier way of tracking posts . The Tyrean digital 116 117

 Record,¶1742,56109

 Feldman, ¶183; Pope & Talbot, ¶79.110

 Saluka (Counterclaim), ¶313.111

 Saluka (Counterclaim), ¶313.112

 Record, ¶1555,50113

 Record, ¶2090,67 114

 Record, ¶1630,53115

 Record, ¶975,31116

 Record, ¶1545,50117
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daily newspaper published that the reason for the preferential treatment being that the 

“The govt was reluctant to terminate its own creation” . 118

111.The host state’s action is ‘capricious, irrational or absurd differentiation’  in the 119

treatment of different entity existing in ‘like circumstances’. As they failed to conduct the 

measures in a constructive manner and have instead accorded a preferential treatment, 

they have breached the standard . 120

4. Respondent’s actions did not violate the fair and equitable treatment 

standard 

112.Article 3 (1) of the BIT provides that each Contracting Party shall be accorded with fair 

and equitable treatment to the investments of nationals. 

113.As the BIT doesn’t provide standards for the compliance of FET standard, the 

international minimum standard should be taken into consideration. Tribunals  have 121

found that FET standard is “indeed, an international minimum standard” and Without an 

express provision otherwise, Claimant’s claims should be examined under the minimum 

standard. 

114.The International minimum standard requires that the legitimate expectation of the 

claimant shouldn’t be violated (4.1) together with any compliance to the specific 

assurances which the investor has received at the time of investment in reliance with 

which he decided to invest (4.2) . These have been recently described as the ‘dominant 122

element’ of the standard.  123

 Record, ¶1633,53118

 Enron, ¶ 282; Sempra, ¶ 319; Dolzer & Schreuer, 196-97.119

 BG, ¶ 357; Metalpar S.A., ¶ 161-164.120

 Genin, ¶9121

 Saluka, ¶301122

 Saluka, ¶302123
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115. It should be further noted that Fair and equitable treatment is inseparable from stability 

and predictability too . Hence, by violating the aforementioned requirement the 124

respondent has breached the FET standard 

4.1 The Respondent frustrated the “Legitimate” expectation of the Claimant 

116. In Parkerings v Lithuania Tribunal it was observed that: 

“[An] expectation is legitimate if the investor received an explicit promise or guaranty from 

the host-State, or if implicitly, the host-State made assurances or representation that the 

investor took into account in making the investment.”   125

117.The investor can legitimately expect “the host State to act in a consistent manner”  and 126

totally transparently so that it may know all rules and regulations that will govern its 

investments, to able to plan its investments and comply with such regulations.   127

Tribunals have specifically observed that a change in the legal framework that completely 

overhauls the business , even in absence of specific provision in the BIT for a stabilised 128

legal framework  does amount to violation of the legitimate expectation.   129 130

118.In our case, at the time of making the investment, there existed no framework for 

regulating the network filtering and control. And on 10th September 2013, a new law on 

media and information No. 1125-L with the aim of liberalizing and loosening its control 

over press and media in Tyrea. And during 2013, analysts of SpeakUp media undertook a 

thorough analysis of the framework and found it reasonably satisfactory. Hence, it is 

evident that claimant’s business decisions to expand their operations to Tyrea were based 

on these initial rules and regulations that the state had. But the enactment of the Law No.

 CMS,1235124

 ¶ 331125

 Parkerings, ¶ 332126

 Parkerings , ¶ 331127

 El Paso, ¶274; Impregilo, ¶291128

 Toto Costruzioni, ¶244. 129

 Energy, ¶340; Parkerings,¶331-333; EDF , ¶217, Occidental, ¶ 183  130
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0808-L had a conflicting motive to the purpose of the media law itself and completely 

overhauled the business. This drastic and substantial measure is an infringement of the 

FET standard. 

4.2 The Respondent frustrated the specific assurances given to the Claimant 

119.Tribunals have also found that expectations may be created by assurances from the state 

officials “the claimant had done everything necessary to operate its investment”. This is 

especially true with regard to a long-term contract.Taking this into consideration the 

claimants would like to present two instances of assurances made by the host state which 

also acted as factor in the claimant’s decision of investing in Tyrea. 

120.As mentioned before, Law on Media and information Law No: 1125-Lwas passed with 

the intention of liberalising the internet and loosening its control over the media and the 

press in Tyrea. On the day of publication of media law, Mr. Anderson, the government 

representative made a public statement, in which he sated “FriendsLook, SpeakUp, 

Whistler, and others, are considering Tyrea as a new market…. expects to lay down the 

ground for the advent of such prominent international players and for fruitful 

collaboration with them in the future” The representations, upon which the investor relied, 

must be unambiguous in their contentand be specifically addressed to the investor. This 

statement was clearly addressed to the Claimant companies in a public event. 

121.Further, In BG v. Argentina and MTD v. Chile, speeches made by government 

representatives were taken into account while determining  the legitimate expectations 

had been created. 

122.Another similar assurance was made a representative of the government in the conference  

called “A new web Era in Tyrea”. He stated “we declare with absolute certainty that a new 

web era is born and we will do our best to facilitate the establishment of the new internet. 

” When a statement of the aforesaid nature was made in a conference where the purpose 

was to encourage more investors in Tyrea, the claimants were reasonable in expecting 

such promises would be upheld. 

123.Further, the preamble of the BIT reads, “desire for extended and intensified economic 

relation”, “creating favourable condition for greater investment” and “reciprocal 

protection” As the preamble puts forward the legitimate purpose of the agreement 
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between the contracting parties, the respondent, at the same time also breached the 

purpose of the agreement by implementing the measure in question.  

!28



E. THE COMPENSATION REQUESTED IS JUST AND REASONABLE 

124.Article 6(c) of the BIT obligates the Contracting Parties to pay compensation for 

expropriated property, even if it was accompanied with a public purpose. Section (c ) 

reads, “compensation shall be paid and transferred without undue delay”. Even 565 days 

after the blocking, the host state neither has made any attempts nor has displayed 

intention to compensate the Claimants. 

125. Article 7 also provides that in case a contracting party suffers due to an armed conflict 

the latter party should be provided compensation, which was also not duly provided. 

126.In this vein, Respondents must provide a just and fair compensation as their regulatory 

power doesn’t fall under actions susceptible to non-compensation (1). And for the 

calculation of the compensation, the discounted cash flow method must be applied (2). 

1. Respondent’s action don’t amount to Non-Compensable Regulatory   

Measure 

127.The Respondent may contend that its actions are not expropriatory, as it was under their 

general regulatory measures of a state in exercise of police powers and no compensation 

has to be provided for the same. But Tribunal have observed that “expropriatory measures

—no matter how laudable and beneficial to society as a whole”  are similar to any other 131

expropriatory measures and when the effect of the same has a “substantially effect”  on 132

the commercial value of investment, “compensation is required even if the State purports 

it to its police powers”.  Hence, State’s right to regulate therefore does not automatically 133

preclude from its obligation to compensate for expropriation.  

128.But for arguendo, if the Police power doctrine were to be considered as an exception to 

provide for just compensation, then the Respondent submits that it wasn’t under the host 

state’s legitimate Police power in this proceeding. For a measure to fall within the ambit 

of the police power the measure must be non-discriminatory, enacted with due process 

 Santa Elena, ¶72131

 Metalclad, ¶85, 89, 103, 106-107, 111.132

 Pope & Talbot, ¶ 99; ADC, ¶ 423-24.,133
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and in furtherance of a legitimate objective.  But as provided before, the measure was 134

discriminatory against the claimants as per C(3)  wasn’t enacted in due process a per 135

C(2)  and wasn’t for a legitimate objective C(3) . Hence, the Respondent can’t content 136 137

Police power principle. 

2. DCF is the appropriate method for quantification of damages 

129.Article 6 (c ) of the BIT provides for “just compensation” to the contracting parties  on 

the basis of “genuine value” of the investments. In customary international practise this 

invokes the usage of HULL formula which provides for ‘payment of prompt, adequate, 

and effective compensation’ which accounts for a ‘fair market, valuation. 

130.The World bank recognises discounted cash flow method as a ‘just and fair’ standard of 

calculating fair market value of the investments, for a going concern. A “going concern” 

enterprise consists of income-producing assets which have been in operation for a 

sufficient period of time to generate the data required (2.1) for projecting future income 

with certainty(2.3), if the expropriation had not occurred. 

131.DCF valuates accounts for full reparation encompassing both actual losses (damnum 

emergens) and loss of future profits (lucrum cessans) in an unlawful expropriation as in 

this case. The rationale behind it being that the company would have continued to make 

profit “but for” the action of the host state. 

2.1 The Claimants have been in operation for a sufficient time to constitute as a going 

concern 

132.Customary international standards don’t insinuate a set time period for the determination 

of ‘sufficient time’. Hence, contingent on the specific nature of the entity and other 

relevant circumstances tribunals will decide whether a sufficient time period exists. 

 Saluka, ¶276; El Paso, ¶240.134

 Claimant’s submission, ¶54-60135

 Claimant’s submission, ¶44-53136

 Claimant’s submission, ¶37-43137
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133.Also, Tribunals have generally considered a time period of around two years as a 

sufficient period to project future profits with certainty.  In our case, FriendsLook plc 138

operated in Tyrea for 37 months and 27 days and Whistler Inc and SpeakUp Inc for 33 

months, hence they have operated for a sufficient time period.  

134.Further, in Crystallex International Corp. v. Venezuela , the investor did not have a 139

proven track record of profitability because the mine was pre-operational, the Tribunal 

found that it had sufficiently established that, if it had been allowed to operate, the mine 

would have engaged in a profitmaking activity and that activity would have been 

profitable. But the Claimant companies operated for a reasonably sufficient time with 

proven records of profit, as disclosed in the expert report by Mr.Alfons Alonzo . 140

2.2 The Claimant’s companies had certain future profit 

135.The certainty of future profits depends upon certain factors like the reliability and success 

of the business plan (2.2.1); the competition that exists(2.2.2); whether the investor has 

experience delivering similar projects(2.2.3); and the investor’s ability to finance the 

project. In our case the Claimant companies have first- hand experience in the market 

with a very meagre competition and proven records of profit making in other countries 

too. 

2.2.1. The claimant companies have a reliable and successful business plan 

136.With an initial investment of $6,232,500 Claimants have been able to incur a combined 

profit of $48,274,221in within 2 years. According to the survey conducted by Tyrean 

communications Agency in 2018 almost every inhabitant over the age of 10 in Tyrea had 

an account in one of the networks and taking into account the total population of Tyrea 

which amounts to 120 million, it’s evident that the networks’ reach among the customer. 

Hence, with the proven record of profit and a large customer base the networks would 

have been a profit-making entity ‘but for’ the actions of the state. 

2.2.2. The claimant companies don’t encounter much competition 

 Tecmed, ¶ 43138

 Crystallex, ¶877 139

 Record, Claimant exhibit 7, 7140
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137.As claimed before they had a large customer base and the other two networks that existed 

in Tyrea, Wink and TruthSeeker, had very less users and were unpopular. This shows that 

a much higher probability of earning profit existed for the Claimant companies 

2.2.3. The claimant companies have first-hand experience 

138.FriendsLook plc has strong a presence in over 100 countries, Whistler Inc has been 

present in social media market for the past 8 years and SpeakUp Inc has over 400 million 

blog users around the world. Additionally, when FriendsLook plc entered the market of 

Fitzrobia in 2013, it showed profits that amounted to 25% of revenue, a percentage that 

increased to 35% in 2018. In the case of Whistler and SpeakUp entering new markets, 

both companies showed profits that 1920 were within the 10% of revenue margin, which 

steadily increased year by year. Hence, the companies have sufficient experience in the 

field to have sustained profit in the future too. 

139.Additionally, the companies were also making tailor-made provisions specifically for 

Tyrean public like, Friendswatcher, Lifelive provision for Tyrea public which would have 

substantial increased their revenue. 

2.3 Claimants claim of lost opportunity or chance is justified 

140.Loss of opportunity, or the loss of a chance, is recognised by Tribunals , as well as in 141

the UNIDROIT Principles of International Commercial Contracts . The latter provide in 142

Article 7.4.3(2) that ‘[c]ompensation may be due for the loss of a chance in proportion to 

the probability of its occurrence’.  This head of damage appears to be a sub-species of lost 

profits.  143

141.Since late 2016, the Claimants were closely negotiating with officials of the neighbouring 

states, Alcadia and Larnacia . With continuous lobbying and campaigning in those 144

countries the negotiation was showing extremely positive signs. But due to the blockage 

of the platforms by Respondent, negotiations were brought to a standstill. 

 Sapphire v. NIOC; SPP v. Egypt; Gemplus v. Mexico;Lemire v. Ukraine.141

 UNIDROIT, Article 7.4.3 (2)142

 Ripinsky & Williams, 291.143

 Record, ¶170,5144

!32



2.4 Respondent claim for higher risk premium in unreasonable 

142.In Gold Reserve Inc. v. Venezuela, as the state breached the fair and equitable treatment 

(FET) provision in the BIT, the Tribunal agreed with the Claimant’s expert that it was not 

appropriate to increase the country risk premium to reflect the market’s perception that a 

State might have a propensity to expropriate investments in breach of a BIT . 145

143.Hence, the contention of the Respondents to increase the risk premium is unreasonable on 

the same basis as a higher range would include elements reflective of the State policy to 

unfairly expropriating investments. As observed by Judge Brower, reducing the recovery 

to the injured Claimant by applying a fair market value that incorporates the very risk of 

which the Claimant purportedly is being relieved by the Tribunal was to deny the 

Claimant the full compensation to which it was entitled . He further added, such an act 146

would be like ‘undertaking to restore to the owner of a severely damaged automobile a 

perfectly repaired and restored vehicle but then leaving parts of it missing because it just 

might be damaged again in the future’. Hence, the risk premium provided in the 147

claimant expert report is reasonable and should be upheld.  

 Gold Reserve, ¶660145

 Saint-Gobain, ¶3146

 Saint-Gobain, ¶4 147
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PRAYER 

In light of the issues raised, arguments advanced, and authorities cited, the claimant requests 

this Tribunal to render an award in favour of Claimant, as follows:  

(1) To not grant the provisional measures requested by Respondent;  

(2) To declare jurisdiction over the present dispute;  

(3) To declare that the tribunal has jurisdiction over the multi-party arbitration claim; 

(4) To declare that Respondent violated Article (6) and Article 3(1) of the BIT; 

(5) To award to Claimant, and order Respondent to pay to Claimant, forthwith, the full 

amount of compensation no less than 69,134,875 USD for FriendsLook plc, 26,760,460 

USD for Whistler Inc., and 27,094,000 USD for SpeakUp Media Inc., plus interest as of 

the date of issuance of the award; and  

(6) To order Respondent to bear all the costs of this arbitration. 

Respectfully submitted on September 16, 2019 

By: 

Team Vinuesa 

On Behalf of Claimant 

FriendsLook plc.,  

Whistler Inc.,  

SpeakUp Media Inc.,
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