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STATEMENT OF FACTS 

1. This dispute represents just another chapter in the book of politicians using foreign investors as 

convenient scapegoats for their governance failures. The facts reveal an extraordinary and 

unjustified assault by the Republic of Tyrea (Respondent) against world-renowned social 

platforms, and the expropriation of their investments on the pretext of security concerns.  

2. FriendsLook, Whistler, and SpeakUp (Claimants) are three international social media companies 

with a leading track record of providing innovative social platforms for people around the world 

to connect and express themselves. FriendsLook is incorporated in the Federation of Novanda 

(Novanda), while Whistler and SpeakUp are incorporated in accordance with the laws of the 

Union of Kitoa (Kitoa).1  

3. On 10 September 2000, Respondent ratified a bilateral investment treaty with Novanda (the Tyrea-

Novanda BIT), and on 25 May 2001, Respondent ratified a bilateral investment treaty with Kitoa 

(the Tyrea-Kitoa BIT). The protections agreed to in both BITs are identical.2Meanwhile, 

Respondent acceded to the ICSID Convention on 15 December 2000, as did Kitoa and Novanda 

in January and October 1995, respectively.  

4. As part of Respondent’s transition to a democracy, Respondent took steps to liberalize the internet 

and loosen government control over the media. To that end, on 10 September 2013, Respondent 

passed a new Law on Media and Information No. 1125-L (the Media Law), which liberalized the 

media sector permitting global internet companies like Claimants to operate.3 In announcing the 

promulgation of the Media Law, Mr. Anderson, the spokesperson for the Tyrean Parliament, 

expressly named Claimants as examples of the foreign media companies that the law sought to 

attract to Tyrea.4 

5. Shortly thereafter, in December 2014, Respondent hosted an international conference in its capital 

where it gave explicit assurance – to, among others, representatives of social media platforms and 

internet service providers – that it intended to maintain the new liberal legal framework governing 

the media. Respondent also reiterated its commitment to facilitate the establishment and use of 

new internet platforms in the country.5  

 
1 Facts, ¶2. 
2 Id. 
3 Facts, ¶3. 
4 Id. 
5 Facts, ¶5. 
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6. Claimants, as international and rapidly growing companies, were attracted by Respondent’s 

promises of what it dubbed the “New Web Era in Tyrea”.6 In 2015, after making substantial 

investments in market research, advertising and website-localization, Claimants launched the 

Tyrean versions of their platforms and also created local branch offices.7 Soon afterwards, 

Claimants invested significant resources towards tailoring their features to the Tyrean public.8  

7. But before Claimants could launch the tailor-made features that they had spent substantial sums 

developing for the Tyrean public, Respondent took a series of unprecedented measures, beginning 

in January 2018, that ultimately had the effect of shutting down Claimants’ highly successful 

businesses in Tyrea. These excessive and arbitrary measures were purportedly implemented to stop 

the spread of “hate speech” in Tyrea, in the face of ethnic social unrest that Respondent had failed 

to address or control. Instead, it made foreign investors like Claimants the scapegoats for its own 

failures. 

8. On 12 January 2018, Respondent passed Law 0808-L Amending the Law on Media and 

Communications (Amended Media Law), which imposed unreasonable mandates on social 

media companies. The Amended Media Law and its promulgation decree No. 0578/201-D 

(Promulgation Decree) required social networks to implement a filtering algorithm that prevents 

the dissemination of hate speech, to either identify Tyrean users to the government through 

personal ID cards or to block unidentified users, and to give Tyrean authorities access to users’ 

personal IDs and private correspondence. The Promulgation Decree prescribed a short, 60-day 

deadline for compliance with all new requirements.9  

9. Then without warning, on 11 February 2018, in the middle of the compliance period, Respondent 

issued Decree No. 0599/201-D (New Decree) which further shortened the deadline for 

compliance from 60 days to 45 days.10  

10. The new requirements enacted by the Amended Media Law and its promulgation decrees imposed 

significant financial and reputational costs on Claimants. By diverting all Claimants’ resources 

towards the demands of the New Decree, they made it impossible for Claimants to carry out their 

day-to-day operations. Furthermore, the censorship elements of the measures contravened 

Claimants’ key value proposition – free and independent platforms – and compromised their appeal 

 
6 Id. 
7 Facts, ¶6. 
8 Facts, ¶11. 
9Facts, ¶15. 
10Facts, ¶19. 
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to users. Nonetheless, Claimants worked diligently to fulfill Respondent’s,11 while simultaneously 

engaging in discussion with Respondent to reconsider its actions12. 

11. By 28 February 2018, Claimants had substantially complied with Respondent’s demands: they had 

implemented new filtering algorithms13 as well as new user identification mechanisms.14 

Unsurprisingly, however, given the unrealistic timeframe and due to particularities of the Tyrean 

language, the new algorithms functioned imperfectly. 

12. Nonetheless, and again without any warning, Respondent issued ordinances to block Claimants’ 

websites on 28 February, 1 March and 2 March 2018 (the Ordinances).15 This harsh measure 

shocked both local and international media. Later, an independent journalist who investigated the 

matter uncovered information about a secret meeting at the highest level of Tyrean government 

held before Claimants had even implemented the algorithms. In that meeting, it was decided that 

blocking Claimants’ websites would be a quicker intervention than applying the filtering 

algorithms.16 After terminating their investments in Tyrea, Respondent provided Claimants with 

no legal or other recourse. Yet at the same time, without reasonable explanation, Respondent left 

untouched TruthSeeker, its own social media company, and Wink, a social media company owned 

by Tyrean nationals.17 

13. The effect of these measures on Claimants was devastating. Their profitable and growing 

businesses were entirely shut down. They were deprived of all revenues from the sale of advertising 

space and other products and lost all of their users in Tyrea. Furthermore, the investments they 

had made in market expansion into neighboring countries were negated. Although Claimants’ had 

made promising progress in securing permission for expansion into the two neighboring countries, 

Alcadia and Larnacia, representatives of those countries ultimately walked away from the 

negotiations, citing Respondent’s blockage of Claimants’ platforms.  

14. Claimants were therefore left with no other choice but to seek compensation for their losses before 

this Tribunal pursuant to Article 9 BITs. 

 

ARGUMENTS 

 
11 Facts, ¶20. 
12 Facts, ¶18. 
13 Facts, ¶19. 
14 Facts, ¶20. 
15 Facts, ¶21. 
16 Facts, ¶23. 
17 Facts, ¶22. 
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I. RESPONDENT IS NOT ENTITLED TO AN ORDER OF PROVISIONAL MEASURES  

15. Respondent’s Request for Provisional Measures should be denied because it fails to demonstrate 

that the extraordinary remedy of provisional measures is warranted.  

16. Pursuant to Article 47 ICSID Convention and Rule 39(1) AR, the Tribunal may recommend 

provisional measures only if such measures are necessary to preserve the parties’ rights during the 

proceedings. Provisional measures constitute “extraordinary measures which should not be granted 

lightly”18 before a full examination of the merits.  

17. Respondent’s application fails to meet this exceptional threshold for relief because it fails to satisfy 

the requirements in Article 47 ICSID Convention in two respects: Respondent has failed to allege 

rights that can be preserved by provisional measures A and even if Respondent had alleged a 

protected right, the requested measures are neither necessary nor urgently required B. 

A. Respondent has failed to allege rights that can be preserved by provisional 

measures  

18. The ICSID Convention and the AR provide that provisional measures can only be recommended 

to protect a party’s rights.19 For a party to be able to invoke rights to be preserved, the 

circumstances of a case must clearly show an “actual right or legally protected interest” rather than 

“a simple interest which does not entail legal protection.”20  

19. Respondent has failed to allege any rights that can be protected by provisional measures. In 

particular, Respondent has no protectable right in this arbitration to prevent Claimants from 

discussing the dispute in public i, to promote foreign investments and economic development 

with no connection to the dispute ii and to prevent Claimants from seeking alternative dispute 

resolution means iii.  

 

i. Respondent has no right to prevent Claimants from discussing the dispute 

in public  

20. Respondent requests provisional measures to stop Claimants from “promoting, stimulating, or 

instigating the publication of propaganda”.21 Notwithstanding the vagueness of the requested 

measures and the mischaracterization of Claimants’ conduct, Respondent cannot invoke a right to 

prevent Claimants from discussing the dispute in public.   

21. No general restriction on transparency of a dispute exists under the ICSID Convention or the AR, 

and therefore no general restriction on the parties’ freedom to publicly discuss the proceedings and 

 
18 Maffezini, ¶10. 
19 Schreuer, Article 47, ¶73. 
20 Occidental, ¶65. 
21 Request for Provisional Measures, ¶1. 
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the dispute. On the contrary, transparency has been widely recognized as an overriding principle 

in investment arbitration.22  

22. Numerous prior ICSID tribunals have rejected similar requests for provisional measures, 

emphasizing that neither the ICSID Convention nor the AR prevent parties from discussing their 

cases.23 In World Duty Free, the tribunal noted that “especially in an arbitration to which a 

Government is Party, it cannot be assumed that the Convention and the Rules incorporate a general 

obligation of confidentiality which would require the Parties to refrain from discussing the case in 

public.”24 

23. Respondent complained that Claimants have threatened its rights by providing the press with 

information that have resulted in a few public articles about the dispute. But Claimants’ conduct 

has had no impact – nor could it – on Respondent’s “rights”. 

24. First, Respondent itself, rather than Claimants, is responsible for the media attention the dispute 

already had gained and the public demand for information. Respondent has caused worldwide 

public speculations as to the reasons for blocking Claimants’ social networks.25 This situation is 

analogous to the facts in Amco. There, the ICSID tribunal rejected the respondent’s request for 

provisional measures, concluding, that the publication of a newspaper article, in the light of the 

attention the dispute had already received in the media, was insufficient to provide the respondent 

with a right to be preserved.26  

25. Second, Claimants’ publication of its Request or other limited case materials does not impact 

Respondent’s “rights”. The Biwater tribunal explained, “no restriction is appropriate upon the 

publication by one party of its own documents”.27 Moreover, while a restriction on publication or 

distribution of documents produced by an opposing party has been recognized in limited 

circumstances,28 here, Respondent accused Claimants of publishing case material with regard to an 

isolated phrase from Respondent’s Response29. This limited content comes nowhere close to 

meeting the requirement for a provisional measure. In Biwater, the documents in dispute included 

the opposing party’s memorial in its entirety30, whereas the disclosed “case material” of the 

opposing party in this case comprises only five words.31  

 
22 United Utilites, ¶¶80,81; Biwater, ¶121; Schreuer, Article 45, ¶100. 
23 See, Amco, ¶4. 
24 World Duty Free, ¶16. 
25 Facts, ¶23. 
26 Amco, ¶¶3,4.  
27 Biwater, ¶156. 
28 Id., ¶157. 
29 Request for Provisional Measures, ¶5. 
30 Biwater, ¶13. 
31 Request for Provisional Measures, ¶5. 
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26. Hence, Respondent fails to establish a right requiring provisional measures to prevent Claimants 

from discussing the dispute in public. 

ii. Respondent’s general interest in promoting foreign investments and 

economic development has no connection to the dispute and therefore does not 

constitute a protectable right 

27. Respondent submits that Claimants’ conduct harms its economic development in the country, 

including the promotion of foreign investments.32 These vague allegations are insufficient to 

constitute rights that qualify for provisional measures under the ICSID Convention.  

28. Even though rights to be preserved by provisional measures can be general rights, they must be 

related to the subject matter of the particular dispute.33 The particular dispute is defined by the 

claimant’s claims and request for relief as articulated in the request for arbitration. This is because 

there must be a relation between the rights to be protected by provisional measures and the ability 

to have the claims and requests for relief fairly considered by the tribunal.34 

29. ICSID tribunals have required such a relation to the dispute in similar scenarios in the past. In 

Amco, the applicant complained that the publication of newspaper articles could potentially have a 

negative effect on the economy and was “designed to be detrimental to international perceptions 

of the climate for foreign investment.”35 However, the tribunal found that these circumstances in 

no way amounted to influence on rights in the dispute.36  

30. Likewise, in Churchill Mining, the tribunal dismissed a request to order a party to refrain from making 

statements in the media regarding the case. It found that a right to attract and promote foreign 

investment was not related to the dispute. Therefore, it was not a right that could warrant the 

recommendation of provisional measures.37  

31. Here, Respondent cannot show any circumstances to justify a contrary understanding of this issue. 

In fact, the circumstances in this dispute are almost identical to the facts of the precedents described 

above. Respondent may have elaborated on how Claimants’ conduct supposedly impaired 

Respondent’s economic transition, referring, inter alia, to Respondent’s bid for hosting the World 

Expo and its attempts to attract foreign investment38, but Respondent has to show the relation 

between its general interest in the economic development of the country and the subject matter of 

this particular dispute defined by the Claimants in the Request for Arbitration. Rather, Respondent 

 
32 Id., ¶10. 
33 Churchill Mining, ¶48; Maffezini, ¶23. 
34 Plama, ¶40. 
35 Amco, ¶1. 
36 Id., ¶3. 
37 Churchill Mining, ¶¶50,51.  
38 Request for Provisional Measures, ¶¶8-10. 
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appears to be using the remedy of provisional measures to restore its international image by trying 

to decrease the publicity it itself initially caused blocking Claimants’ social networks.39  

32. Respondent’s general interest in promoting foreign investments and economic development has 

no connection to the dispute and cannot be protected by a provisional measure.  

iii. Respondent has no right to prevent Claimants from seeking alternative 

dispute resolution means 

33. Respondent’s accusation that Claimants engaged lobbyists to approach Respondent’s authorities 

to revoke the blocking measure40 is irrelevant to the Request for Provisional Measure. Therefore, 

Respondent has no right to keep Claimants from seeking alternative dispute resolution means.  

34. Under Article 26 ICSID Convention, consent given to the jurisdiction of an ICSID tribunal is 

“deemed consent to such arbitration to the exclusion of any other remedy” but applies only to 

parallel judicial or arbitral proceedings, not to negotiations.41 Consequently, parties to arbitration 

proceedings are free to engage in settlement negotiations at any time. In Churchill Mining, the 

claimant attempted a bilateral resolution of the dispute by dispatching the request for arbitration 

to eight different government agencies along with a statement that “the lobbying will continue”. 

The respondent state claimed that this approach violated its “right to be free from any pressure in 

handling the present case”.42 The tribunal there rejected that such action constituted proof of 

wrongful conduct, referring to the general rule that parties to an arbitration proceeding are free to 

engage in settlement negotiations at any time and that the allegations were insufficient to prove any 

wrongful conduct.43 

35. Likewise here, Respondent fails to sufficiently prove that Claimants’ conduct was wrongful. If 

anything, Respondent overstates the alleged conduct which even falls shorter than the conduct in 

in Churchill Mining. Claimants did not “pressure” any authorities to revoke the measures in dispute44, 

but formally engaged a public relations firm to restore their rights.45 Whereas Churchill Mining 

included a much more direct approach of government agencies, confronting them directly with the 

requests for arbitration.46 Nonetheless, even there the tribunal rejected a wrongful conduct. 

36. Hence, Respondent’s complaint concerning Claimants’ approach of Respondent’s authorities in 

order to seek alternative dispute resolution is therefore groundless and does in no respect invoke 

a right to be preserved by provisional measures.  

 
39 Facts, ¶26. 
40 Request for Provisional Measures, ¶6.  
41 Churchill Mining, ¶53.  
42 Id., ¶¶51-54. 
43 Id., ¶¶52,53. 
44 Request for Provisional Measures, ¶6. 
45 Facts, ¶25. 
46 Churchill Mining, ¶52. 
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B. Even if Respondent had alleged a “right”, the requested measures are neither 

necessary nor urgently required  

37. Even if Respondent had alleged a right that would be protected by provisional measures, 

Respondent’s Request for Provisional Measures still fails to demonstrate that the provisional 

measures sought are necessary i and urgent ii. 

i. The provisional measures sought are not necessary  

38. Provisional measures are necessary to “avoid the occurrence of irreparable harm, damage or 

prejudice of an existing right”.47 Respondent makes no attempt to prove or even identify the risk 

of any harm that might qualify as irreparable and its focus on non-aggravation of the dispute48 is 

misplaced to satisfy the necessity test.  

39. Irreparable harm is required as the general standard for the necessity test under Article 47 ICSID 

Convention49 and is defined as a harm that cannot be repaired by an award of damages.50 

40. Respondent grounds its application for provisional measures almost exclusively on an alleged 

violation of its right to non-aggravation of the dispute. The reliance on this right without specifying 

the actual harm is insufficient to satisfy the standard of necessity. Consequently, provisional 

measures cannot be granted on a general right to non-aggravation alone.51  

41. This essential standard is widely recognized by ICSID tribunals.52  

42. A clear and persuasive statement can be drawn from the case City Oriente, in which the tribunal 

stated the principle, that a possible aggravation “does not generally warrant the ordering of 

provisional measures.”53 Similarly, the tribunal in Nova Group concluded, that a party requesting 

provisional measures on the grounds of a right to non-aggravation does not have “a sweeping right 

to freeze all circumstances” since this would result in an “overbroad extension of the doctrines of 

status quo and non-aggravation” and tribunals could overstep the boundaries of ICSID 

Convention, Article 47.54 

43. Likewise here, Respondent relies solely on an alleged right to non-aggravation in very general terms, 

vaguely claiming that “Claimants have engaged in various actions aimed at aggravating the dispute” 

and that Claimants’ conduct is suitable to “generally aggravate the dispute”.55 Respondent neglects 

to submit any evidence to demonstrate a risk of irreparable harm. Quite the contrary, Respondent 

 
47 Sinclair/Repousis, p.438.  
48 Request for Provisional Measures, ¶¶2,7,9.  
49 Sinclair/Repousis, p.438; CEMEX, ¶56; Occidental, ¶59; Plama, ¶38. 
50 CEMEX, ¶52; Plama, ¶46; Occidental, ¶92. 
51 Plama, ¶38; Burlington, ¶51; CEMEX, ¶61. 
52 CEMEX, ¶61; Occidental, ¶61; City Oriente I, ¶64. 
53 City Oriente I, ¶64. 
54 Nova Group, ¶236. 
55 Request for Provisonal Measures, ¶¶2,9. 
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merely describes in very general terms that the “aggravating” conduct of Claimants’ “could … 

undermine Respondent’s attempts to develop a more extrovert economy and promote country’s 

growth” or is “likely to inflict” damage on Respondent’s economy.56 Even the allegation that 

Claimants’ media activity “inflames the social and political situation in the country” is lacking any 

concrete evidence how the conduct has actually led to any harm in the country.57 

44. Therefore, Respondent’s evident failure to show a risk of irreparable harm in any way disqualifies 

Respondent from satisfying the necessity test.  

ii. The provisional measures sought are not urgently required  

45. Even if Tribunal finds that Respondent could provide evidence that satisfied the necessity standard 

– which is not the case, the circumstances of this case do not require urgent action of the Tribunal.  

46. A measure is urgently required only when a question cannot await the tribunal’s final decision on 

the merits of the dispute.58 The single purpose of the urgency requirement is to protect a right that 

a party seeks to preserve and that would otherwise be destroyed or seriously prejudiced by the 

action of the opposing party before the outcome of the award on the merits.59 

47. Respondent fails to address the urgency requirement explicitly or in any way demonstrate how the 

circumstances of the case could possibly amount to a question that cannot await the Tribunal’s 

final decision. Respondent cannot establish urgency by simply relying on the general description of 

the very possibility of a non-aggravation of the dispute caused by Claimants60 without mentioning 

how exactly this shows urgency.  

48. Therefore, Respondent is unable to prove that their requested provisional measures are required 

pursuant to Article 47 ICSID Convention and Rule 39(1) AR. The Tribunal should refrain from 

recommending the requested measures.  

II. RESPONDENT’S DENUNCIATION OF THE ICSID CONVENTION DOES NOT PRECLUDE 

THE TRIBUNAL’S JURISDICTION 

49. Respondent’s denunciation of the ICSID Convention does not revoke its consent to this 

arbitration expressed in the ICSID Convention and the BITs, which still remain in force.  

50. Article 25 ICSID Convention establishes that, in order for Tribunal to exercise jurisdiction, the 

parties to the dispute have to be contracting parties to the ICSID Convention and have to “consent 

 
56 Id., ¶¶8,9 (emphasis added). 
57 Id., ¶11. 
58 Sinclair/Repousis, p.437. 
59 Perenco, ¶43. 
60 Request for Provisonal Measures, ¶¶2,7,9.  
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in writing to submit to the Centre.”61 Thus, the relevant provisions to the Tribunal’s jurisdiction in 

this dispute are Articles 71 and 72 ICSID Convention and Article 9 BITs.  

51. The present dispute meets the two main requirements for establishing ICSID jurisdiction, since 

Claimants request for arbitration was filed before the denunciation took effect [A] and both parties 

have given their written consent to ICSID jurisdiction [B]. Moreover, Article 72 ICSID cannot be 

interpreted to undermine the purpose of the BITs and the ICSID Convention itself [C]. 

A. Claimants’ request for arbitration was filed before the denunciation took effect 

52. Article 71 ICSID Convention provides that “the denunciation of the Convention by a Contracting 

State shall take effect six months after the receipt of the notice of denunciation.”62  

53. Article 71 ICSID Convention must be interpreted in conformity with the terms of Article 31 and 

32 VCLT, in accordance with its ordinary meaning and in light of its object and purpose. A plain 

reading of Article 71 ICSID Convention mandates a six-month window following the submission 

of a written notice of denunciation before the denunciation becomes effective. If the intention of 

the drafters of the ICSID Convention was for the denunciation to take immediate effect, there 

would not have provided for the six months transition period. 

54. This reading of Article 71 ICSID Convention is consistent with Article 70(1)(b) VCLT, which 

provides that “…the termination of a treaty […] does not affect any right, obligation […] created 

through the execution of the treaty prior to its termination” and Article 70(2), VCLT which states 

that “[i]f a State denounces or withdraws from a multilateral treaty” Article 70(1) applies “from the 

date when such denunciation or withdrawal takes effect.”63 

55. In Euro Telecom, Article 71 ICSID Convention was invoked when an investor filed a claim against 

Bolivia during the six-month period. The claim was validly registered by ICSID as falling squarely 

within its jurisdiction.64 Similarly, the Blue Bank tribunal held that disputes referred to ICSID 

arbitration within the six-month period are arbitrable under the Convention until the denunciation 

becomes effective pursuant to Article 71 ICSID jurisdiction, i.e. within six month time after the 

receipt of the notice of denunciation.65  

56. Hence, the denunciation of the ICSID Convention takes effect only after the expiry of the six 

months savings period. Any other interpretation of this provision would run against the 

fundamental principles of treaty interpretation. Respondent sent the notice of denunciation on 5 

 
61 Art. 25, ICSID Convention. 
62 Art. 71, ICSID Convention. 
63 Art. 70(1)(b), 70(2), VCLT. 
64 Euro Telecom, ¶1. 
65 Blue Bank, ¶120. 

http://www.iareporter.com/articles/analysis-in-new-decision-arbitrators-scrutinize-effects-of-icsid-denunciation-on-claim-against-venezuela/
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January 2018, which under Article 71 ICSID Convention took effect on 5 July 2018. Claimants’ 

Request was filed on 29 June 2018, before the six-month term had elapsed. Consequently, the 

denunciation by Respondent and all consequences thereof had not yet taken effect at the moment 

the arbitration request was filed, and therefore Respondent was still a contracting state to the ICSID 

Convention. 

B. Respondent remains bound by the standing consent given in the BITs 

57. Pursuant to CIL codified in Article 43 VCLT, “the invalidity, termination or denunciation of a 

treaty, the withdrawal of a party from it […] shall not in any way impair the duty of any State to 

fulfil any obligation embodied in the treaty to which it would be subject under international law 

independently of the treaty”.66 

58. Respondent seeks to evade its obligations under the BITs to submit this dispute to ICSID 

arbitration alleging that  it had not given its consent to ICSID jurisdiction prior to the receipt of 

the denunciation notice. However, both BITs provide for Respondent’s unconditional consent to 

ICSID arbitration given prior to the denunciation [i], and still remain in force [ii]. 

i. BITs provide for unconditional consent to ICSID arbitration    

59. Respondent expressly consented to ICSID arbitration in Article 9 BITs, which provide that 

“[d]isputes between one Contracting Party and a national of the other Contracting Party . . . shall 

at the request of the national concerned be submitted to the International Centre for Settlement of 

Investment Disputes.”67 The word shall reflects the binding character of this clause. 

60. Furthermore, in Article 9(3) BITs, Respondent gave its unconditional consent to the submission 

of disputes […] to international arbitration in accordance with the provisions of this Article.”68  

61. Therefore, Respondent’s consent, in addition to being mandatory, is also expressed to be 

unconditional, or such that it cannot be in any way qualified by actions taken by the Respondent 

in relation to another international instrument – in this case, the denunciation of the ICSID 

Convention. It thus follows that Respondent’s consent to arbitration in Article 9 BIT remains 

binding upon Respondent until the expiry of the BITs.  

62. Respondent’s consent to arbitration given in the BITs was not conditioned by its accession to the 

ICSID Convention. The Tyrea-Novanda BIT was ratified on 10 September 2000, before 

Respondents’ accession to ICSID. The Tyrea-Kitoa BIT was ratified on 25 May 2001, after the 

 
66 Art. 43, VCLT. 
67 Art. 9, BITs (emphasis added). 
68 Art. 9, BITs (emphasis added). 
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accession. Therefore Respondent’s consent under the BITs should not be affected by its 

withdrawal from the ICSID Convention. 

ii. Respondent’s consent to ICSID arbitration in the BITs remains in effect 

63. Respondent’s consent to ICSID arbitration remains valid unless the BITs are terminated.  

64. Pursuant to CIL codified in Article 54 VCLT, the termination of a treaty can be affected either by 

mutual consent of all the parties or in accordance with the procedure provided for in the treaty 

itself. 

65. Under Article 13 BITs, both BITs remain in force for a period of fifteen years since their 

ratification69, and shall be extended tacitly for periods of ten years.70 The Tyrea-Kitoa BIT was 

ratified and entered into force on 10 September 2000 and Tyrea-Novanda BIT entered into force 

on 25 May 2001. Therefore, both BITs will stay in force at least until 10 September 2025 and 25 

May 2026, respectively. 

66. In addition, Article 13(2) BITs provides that notice of termination of the agreement should be 

given at least six months before the date of the expiry of its validity.71 No notice of termination of 

the BITs was received. Hence, unlike in Favianka, BITs were in force at the time of initiation of 

the proceedings and still remain in effect today.  

67. Article 25(1) of the ICSID Convention provides that “consent, once given, cannot be withdrawn 

unilaterally”. Consequently, the unconditional consent to ICSID arbitration given by Respondent 

in the BITs still remains in effect at least until 2025 and 2026, respectively, despite the Respondent’s 

denunciation of ICSID.  

C. Article 72 ICSID Convention cannot be interpreted to undermine the purpose of 

the BITs and the ICSID Convention 

68. The purpose of the BITs and the ICSID Convention is to promote foreign investment by creating 

a mechanism for binding third party adjudication of investment disputes. Respondent’s allegations 

that consent to arbitration expressed in the BITs can be revoked by denunciating the ICSID 

Convention is contrary to this purpose. It cannot be that the drafters of the ICSID Convention 

intended to allow states to strategically denounce the treaty when it plans to take an action that may 

lead to international claims. By strategically withdrawing from the ICSID Convention, Respondent 

is attempting to insulate itself from international responsibility and its obligations under the BITs.  

 
69 Art. 13(1), BITs.  
70 Art. 13(2), BITs. 
71 Art. 13(2), BITs. 
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69. Respondent alleges that the absence of perfected consent before the notice of denunciation 

deprives the Tribunal of its jurisdiction over this dispute. However, Claimants have accepted 

Respondent’s general consent to ICSID jurisdiction by submitting its written request for 

arbitration, thereby completing the requirement of perfected consent in accordance with the 

concept of arbitration without privity.72 Moreover, such perfected consent was performed before 

the denunciation took effect and while Respondent was still a contracting party to the ICSID 

Convention. 

70. As explained by Gaillard, “[w]hen the investor has accepted the state’s general consent […] within 

the six-month period set forth in Article 71, the effectiveness of the existing rights and obligations 

should raise little difficulty as the host state is still a contracting party at th[at] time.”73 

71. This approach was first applied in Venoklim, where the tribunal held that an investor can initiate 

arbitration during the six-month window following the notice of denunciation, based on the 

consent expressed in the BIT. 74 The tribunal concluded that Article 72 ICSID Convention could 

not be interpreted as establishing a rule that would give denunciation of the Convention immediate 

effect, otherwise it would go against the common sense of that rule. Moreover, it would lead to the 

violation of basic principles of legal certainty, because no investor could know in advance at what 

time a state will denounce the ICSID Convention.75 

72. Similarly, in the Blue bank tribunal concluded that investors may still accept the host State’s consent 

given in a BIT until the denunciation becomes effective in accordance to Article 71 ICSID 

Convention.76 Otherwise it would be deprived of its effet utile. Furthermore, Söderlund, the 

president of the Blue Bank Tribunal, issued a separate opinion warning against the anachronistic 

interpretation of Article 72, arguing that at the time the ICSID Convention was drafted, no BIT 

with an investor-State mechanism was in existence77. In his opinion, the offer to arbitrate included 

in the BIT is more than a unilateral standing offer. Rather, it is mutual consent between the parties 

to the BIT. Such consent is enduring under the BIT and does not need to be perfected by a later 

acceptance. Thus, Article 72 does not come into play when States have consented to arbitration 

through a BIT.78  

 
72 See, Paulsson, p.232. 
73 See, Gaillard, p. 
74 Venoklim, ¶¶165. 
75 Id. ¶63 
76 Blue Bank, ¶¶108,119. 
77 Blue Bank, ¶20. 
78 Blue Bank, Separate Opinion, ¶41. 
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73. Respondent has given its unilateral consent to ICSID arbitration in Article 9 BITs and that such 

consent was given before the notice of denunciation. Furthermore, Claimants’ expressed their 

consent to ICSID jurisdiction by filing their request for arbitration. Thus, the requirement of 

perfected consent has been satisfied. Similarly to Venoklim and Blue Bank, the request for arbitration 

was filed before the denunciation took effect and while Respondent was still a Contracting party 

to the Convention. Contrary to Favianka, none of the BITs has been terminated and the consent 

expressed therein remains in effect.  

74. Therefore, Respondent’s denunciation of the ICSID Convention does not affect the rights or 

obligations of the Parties to submit this dispute to ICSID arbitration, and the Tribunal has 

jurisdiction.  

III. THE TRIBUNAL HAS JURISDICTION OVER THE MULTI-PARTY ARBITRATION CLAIM 

BROUGHT AGAINST THE RESPONDENT 

75. Respondent objects to the jurisdiction of this Tribunal on the ground that Claimants have brought 

this case together under a single claim.79 Claimants submit that this objection is frivolous because 

neither the ICSID Convention nor the relevant BITs preclude multi-party arbitration claims [A] 

and Respondent consented to the present proceedings [B]. No issue of jurisdiction on the basis of 

lack of consent therefore arises.  

A. Claimants’ multi-party arbitration claims are not precluded under the applicable 

treaties 

76. Neither the ICSID Convention [i] nor the BITs [ii] preclude multi-party arbitration claims. 

i. Multi-party arbitration claims are not precluded under the ICSID 

Convention 

77. Under Article 25(1) ICSID Convention, the Tribunal’s jurisdiction extends to legal disputes 

“between a contracting state and a national of another contracting state”.80 Neither the Convention 

nor the AR expressly address multi-party claims. Claimants nevertheless submit that this does not, 

in any way, serve to exclude such claims.  

78. Article 31(1) VCLT provides the interpretation of a treaty in accordance with the ordinary meaning 

to be given to the terms of the treaty in their context and in light of its object and purpose.81 This 

includes taking into account any subsequent practice in the application of the treaty.82 Further, 

 
79 Response, ¶6. 
80 Art. 25(1), ICSID Convention. 
81Art. 31(1), VCLT. 
82Art. 31(3)(b), VCLT. 
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recourse may be had to supplementary means of interpretation to confirm the meaning resulting 

from Article 31 VCLT or to determine the meaning when the interpretation according to Article 

31 VCLT leaves the meaning ambiguous or obscure.83  

79. Article 25(1) ICSID Convention does not, as Respondent posits, limit the jurisdiction of the 

Tribunal to single-party claims on the basis that the word “national” is referred to in the singular 

rather than the plural. The ICSID tribunal in Alemmani found the standard set out in Article 31 

VCLT does not operate to impose this sort of “lexicographical literalism”, and “this singularly arid 

and formalistic approach to treaty interpretation finds no basis in the [VCLT]”.84 Rather, the 

tribunal held that there is no reasonable basis for expressly implying the singular nature of the 

claimant within the text of Article 25(1) ICSID Convention.85 Similarly, Schreuer adopts the same 

position, explaining that while “[t]he Convention speaks of ‘a national of another Contract State’ 

in the singular […] it would be wrong to conclude that only one party may be admitted to ICSID 

proceedings on the investor’s side”.86 Hence, Article 25(1) ICSID Convention accommodates 

multi-claimant arbitrations, as in these proceedings.  

80. Furthermore, as both the ICSID Convention and the AR are silent on the issue of multi-party 

arbitration claims, recourse to preparatory works should be undertaken to determine the 

ambiguous scope of jurisdiction of the Tribunal. The travaux préparatoires demonstrates that multi-

party claims were anticipated by the drafters of the ICSID Convention, specifically noting that “the 

possibility of there being more than two parties to a dispute was implicit throughout the draft even 

though express mention were not made of that fact wherever it was applicable”.87  

81. Additionally, it is well-established that arbitral proceedings are open to more than one claimant in 

one and the same case.88 The consistent practice of ICSID tribunals confirms the propriety of 

Claimants proceeding together here. The practice under the ICSID Convention shows numerous 

proceedings with more than one party on the claimants’ side,89 with about 40% of all ICSID cases 

involving multiple claimants.90 This includes cases where the claimants were unrelated investors 

making the same allegations under the arbitration claim against a state party to a BIT,91 as well as 

where the state party’s consent to arbitrate and the alleged violations of the state’s obligations 

 
83Art. 32, VCLT. 
84 Alemanni, ¶270. 
85 Alemanni, ¶271. 
86 Schreuer, Article 25, ¶277. 
87 History of the ICSID Convention, Vol. II-1, 400, 413. 
88 Dolzer/Schreuer, p.251.  
89 See e.g., Goetz, ¶¶84-89; Foresti, ¶1.  
90 ICSID Secretariat, Proposals for Amendment of the ICSID Rules – Working Paper, Vol. 3 (2 Aug 2018), 833. 
91 Funnekotter, ¶3. See also Abaclat; Alemmani.  
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derived from separate investment treaties.92 Such practice therefore demonstrates that there is 

nothing either extraordinary or unprecedented about the present proceedings. 

ii. Multi-party arbitration claims are not precluded under the BITs  

82. Under Article 9(1) BITs, the Tribunal’s jurisdiction relates to “disputes between one Contacting 

Party and a national of the other Contracting Party…”.93 Similar to the ICSID Convention, the 

BITs do not expressly address multi-party claims. Nevertheless, the Tribunal’s jurisdiction does 

extend to allow multi-party claims. First, the arguments made above with respect to treaty 

interpretation [III.A.i] apply equally here. The text of Article 9(1) BITs should be interpreted to 

accommodate multi-claimant arbitrations rather than limit jurisdiction to single-claimant 

arbitrations. Further, Respondent’s consent expressed in Article 9(1) BITs contain no limitation of 

the number of claimants who may submit their disputes for arbitration.  

83. Second, previous decisions of ICSID tribunals has permitted such claims under investment treaties 

with a materially similar jurisdiction clause, thereby supporting Claimant’s assertion that jurisdiction 

extends to multi-party claims. In Funnekotter, the jurisdiction of an ICSID tribunal extended to “any 

legal dispute between a Contract Party and a national of the other Contracting Party …”.94 Similarly, 

in Oko Pankki, the jurisdiction of an ICSID tribunal extended to “any legal dispute between an 

investor of one Contracting Party and other Contracting Party …”.95 Despite the reference to the 

investor in the singular, both ICSID tribunals had found jurisdiction over the multi-party claims 

before them. Hence, the same language and the reference to the “national” in the singular in the 

present proceedings does not preclude multi-party claims in the present proceedings. 

B. Respondent consented to the present proceedings  

84. Respondent’s standing offer to arbitrate, as expressed in Article 9 BITs, is constitutive of the 

required consent to establish the jurisdiction of this Tribunal. This follows from the fact that the 

BITs establishing Respondent’s consent to arbitration proceedings should be interpreted to cover 

such multiplicity of claimants within that consent [i] and the claims are sufficiently homogenous 

to be considered as a single dispute which the Tribunal would have jurisdiction over [ii].  

 
92 Oko Pankki, ¶¶6,46-47. 
93 Art. 9(1), BITs.  
94 Art. 9, Netherlands-Zimbabwe BIT. 
95 Art. 8, Finland-Estonia BIT.  



TEAM ZOUREK 
 

31 
 

i. The Respondent consented to arbitration proceedings covering a 

multiplicity of claimants.  

85. In bringing the present proceedings, Claimants are availing themselves of Respondent’s standing 

offer to arbitrate under Article 9(3) BITs. This consent to arbitration proceedings, should be 

interpreted to cover such multiplicity of claimants within that consent.96  

86. Respondent’s consent to arbitrate disputes with each of the Claimants individually is uncontested. 

As such, since the Tribunal has jurisdiction over the claims of the individual Claimants, it follows 

that the Tribunal would continue to have jurisdiction over the claims submitted in the same 

proceeding,97 provided that there is a reasonable link between the claims.98 This relationship 

between the present claims is observed, as described below [III.B.ii].  

87. Additionally, Respondent’s standing offer to arbitrate already covers claims presented by multiple 

claimants in a single proceeding. This is because the BITs cover investments which are susceptible 

of involving multiple investors, in particular rights deriving from shares bonds or other kinds of 

interests in companies and joint ventures as well as title to money, goodwill and other assets.99 The 

Abaclat tribunal, it would thus be contrary to the purpose of the BITs, and to the spirit of ICSID, 

to require supplementary express consent to the form of such arbitration.100 In Abaclat, the tribunal 

held that consent to ICSID arbitration must be considered to cover the form of arbitration 

necessary to give efficient protection and remedy to the investors and their investments, including 

multi-party arbitration proceedings.101 As the scope of the present BITs and the treaties considered 

in Abaclat are materially similar, this justification applies here as well and operates to clarify that 

Respondent’s standing offer to arbitrate already covers the multi-party claims by Claimants. 

ii. The claims are sufficiently homogenous to be considered under a single 

dispute.  

88. The substance of the claims and the relief sought in the present proceedings are sufficiently 

homogenous – such that the interests represented by Claimants are in all essential respects identical 

– to be considered a single dispute. These claims thus have been consented to by Respondent, and 

the Tribunal has jurisdiction over them.  

 
96 See, Alemanni ¶¶286,288. 
97 Abaclat, ¶490. 
98 Alemanni, ¶¶289-292. 
99 Art. 1(a)(ii-iii), BITs. 
100 Abaclat, ¶490 
101 Id. 
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89. As Claimants are proceeding on the same allegation of illegality, seeking the same prayer for relief 

and are parties to the same factual background, their claims should be treated as a single dispute, 

which is enjoys the benefit of Respondent’s consent to arbitrate.102 

90. First, even though Claimants are asserting violations on the basis of two different BITs, the 

substantive content of the BITs is identical, and the rights and obligations deriving from each are 

identical. The BITs are verbatim of each other.103 Second, the nature of Claimants’ investments is 

substantially similar as well, noting in particular that all the investments were made within the same 

industry – the info-technology sector – and on social media platforms.104 Claimants also shared 

largely similar investment goals of expanding market dominance and new market penetration.105 

Third, Claimants individually had implemented algorithms to combat the spread of hate speech in 

adherence to Amended Media Law, which all allegedly proved ineffective.106 Claimants also 

implemented the required user identification mechanism in the same manner.107 Fourth, the alleged 

violations arise from the same actions and measures promulgated by Respondent, specifically the 

blocking of Claimants’ websites for alleged non-compliance with the legal regulations.108 The only 

difference observable between the claimants is their identity, which is an immaterial fact since it 

does not operate to alter the essence of the claims submitted.  

91. Additionally, as was found by the ICSID tribunal in Ambiente, there is no requirement under the 

ICSID Convention that Claimants must be necessarily connected by a contractual link among 

themselves.109  

92. Therefore, the Tribunal has jurisdiction over such claims. 

IV. RESPONDENT HAS BREACHED ITS OBLIGATION TO ENSURE FET UNDER ARTICLE 

3(1) BITS. 

93. The measures implemented by Respondent breached Article 3(1) BITs which provides:  

“Each Contracting Party shall ensure fair and equitable treatment to the 

investments of nationals of the other Contracting Party and shall not 

impair, by unreasonable or discriminatory measures, the operation, 

 
102 Ambiente ¶161; See also, Alemanni ¶¶289-292. 
103 See, BITs. 
104 Facts, ¶¶6-11. 
105 Id.  
106 Id, ¶19. 
107 Id, ¶20. 
108 Id, ¶21. 
109 Ambiente, ¶155; see also, Bayview; Funnekotter. 
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management, maintenance, use, enjoyment or disposal thereof by those 

nationals.”110 

94. Respondent has violated both protections established in Article 3(1) and failed to accord FET to 

Claimants’ investments, in particular by frustrating Claimants’ legitimate expectations [A] and 

treating Claimants’ investments in an unreasonable and discriminatory manner [B].  

95. It is trite law that the FET guarantee is violated where a state action violates the legitimate, 

investment-backed expectations of a foreign investor.111 The doctrine of legitimate expectations is 

rooted in the international law principle of good faith.112In applying the doctrine, tribunals have 

focused in particular on whether the state reneged on specific representations it had made to the 

investor113 and/or whether the state has failed to offer and maintain a stable and predictable legal 

framework.114 

A. Respondent has frustrated Claimants’ legitimate expectations. 

96. Respondents frustrated Claimants’ legitimate expectations by reneging on specific assurances it had 

made to induce their investments [i], and by fundamentally altering the legal framework that 

Claimants relied upon when making their investments [ii].  

i. Respondent breached specific assurances that it had made to Claimants 

and which Claimants relied upon when making their investments. 

97. Through the Media Law, Respondent had made an explicit pledge to liberalize the media sector in 

Tyrea and to facilitate the operation of international social media companies such as Claimants. 

Additionally, Respondent had made specific assurances that it would not alter the liberal legal 

framework. Claimants relied upon these guarantees when making their investments, but 

Respondent subsequently reneged completely on those assurances.  

98. Specific assurances may be explicit or implicit and can be inferred from state conduct or official 

statements.115 A rule extending special benefits and guarantees to investors in selected economic 

sectors116 as well as public statements by a state’s official representatives have been interpreted as 

“specific assurances” that could create legitimate expectations.117 

 
110Article 3, BITs. 
111Novenergia, ¶649; Electrabel, ¶7.75. 
112 Rumeli, ¶609; Tecmed, ¶154; LG&E, ¶124. 
113 Eiser, ¶363; Lemire, ¶284; Blusun, ¶371; Charanne, ¶490. 
114 Novenergia, ¶659. 
115 Novenergia, ¶650-651. 
116 Novenergia, ¶666-670; LG&E, ¶174. 
117 Novenergia, ¶666-670; BG Group, ¶300. 
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99. Respondent had made multiple specific assurances. First is the Media Law itself combined with 

Respondent’s official statements about its objectives. The law provided a liberal regulatory 

framework unburdened by government censorship. In passing the law, Respondent stated that its 

primary objective was to liberalize media freedom in Tyrea and to attract investors like Claimants 

into Tyrea.118 Also, the spokesperson of Respondent’s parliament directly named Claimants in his 

public statement proffering assurances that Claimants’ investments would be welcome in Tyrea.119 

In Novenergia, a tribunal has found FET violation based on a similar set of assurances that were 

later abandoned by a government.120 

100. Second, Respondent made further assurances that the regulatory regime will be maintained and 

that its government had no plans to reverse its policy. In 2014, at an international conference it 

hosted (“A New Web Era in Tyrea”), Respondent through its official representative declared the 

following: “We declare with absolute certainty that a new internet era has begun for Tyrea and that 

we will do our absolute best to facilitate the establishment and use of new internet possibilities for 

the people of Tyrea.”121 Respondent’s assurances were more direct and substantial than statements 

the BG Group tribunal factored into its assessment of legitimate expectations. In that case, a specific 

assurance was inferred from a statement that the president of Argentina made to the Argentine 

Congress about the purpose of the US-Argentina BIT.122 

101. Claimants actually relied upon Respondent’s assurances. The introduction of the Media Law with 

its clearly articulated objective of liberalizing the sector coupled with Respondent’s repeated 

assurance that it intends to maintain this policy induced Claimants to invest in Tyrea. Due to these 

assurances Claimants expected a liberal regulatory framework which would not impose 

uncharacteristic technical design and censorship requirements. Further, at the time of their 

investments, there were no cautioning hints that five years later Respondent would drastically 

replace the liberal Media Law by draconian regulatory measures. 

102. By reneging on all specific assurances that it had made to Claimants, Respondent has frustrated the 

legitimate expectations of Claimants in violation of Article 3(1) BITs. 

 
118 Facts, ¶3. 
119 Facts, ¶5. 
120 Novenergia, ¶666-670. 
121 Facts, ¶5. 
122 BG Group, ¶300. 



TEAM ZOUREK 
 

35 
 

ii. Respondent fundamentally altered the legal framework Claimants relied 

upon when making their investments. 

103. The stability of a state’s legal and business framework has been recognized as “an essential element” 

of FET protections.123 A state’s needless failure to ensure a transparent and predictable legal and 

business framework constitutes a violation of the FET.124 The FET obligation protects investors 

from “a fundamental change to the regulatory regime in a manner that does not take account of 

the circumstances of existing investments made in reliance on the prior regime.”125  

104. Further, regulatory changes do not need to result in a complete deprivation of an investments’ 

economic value to violate FET protection: “The assessment of whether the FET standard has been 

breached is a balancing exercise, where the state's regulatory interests are weighed against the 

investors' legitimate expectations and reliance.”126  

105. Prior to 2013, there was effectively no media freedom in Tyrea. The highly restrictive legal 

environment had precluded the largest international social networks such as Facebook, Twitter and 

Tumblr from operating in Tyrea. The Media Law eliminated the government’s tight grip on the 

media including on the use of the internet. Claimants would not have invested in Tyrea had it not 

been for its liberalization of the sector in 2013.  

106. Nevertheless, in 2008, just as Claimants’ investments were proving very successful, Respondent 

took a series of measures that fundamentally abandoned the legal framework that it had used to 

realize Claimants’ investments. On January 12, 2018, Respondent passed the Amending Media Law 

which required Claimants to implement a filtering algorithm within an unreasonably short period 

of 60 days, and to collect and turn over sensitive customer information to the government. On 11 

February 2018, one month prior to the original compliance deadline, Respondent reversed course 

again and imposed, without prior notice or consultation, an even shorter and more unreasonable 

deadline of 45 days. Despite Claimants’ substantial compliance with the government’s 

unreasonable mandates, in February and March 2018, Respondent issued orders shutting down 

Claimants’ websites entirely and without any remedy. 

107. Needless to say, these measures radically uprooted the legal framework into which Claimants had 

invested. Similar to the facts in Eiser127 and Novenergia,128 the essential characteristics of the legal 

framework that induced Claimants to invest in Tyrea were eliminated, and even worse, replaced by 

 
123 LG&E, ¶124. 
124 Metalclad, ¶99. 
125 Eiser, ¶363. 
126 Novenergia, ¶494. 
127 Eiser, ¶389-393. 
128 Novenergia, ¶697. 
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unimaginably strict and paralyzing regulations that no reasonable investor in Claimants’ condition 

could have anticipated. Whereas the Media Law had permitted them to operate their platforms 

freely without Respondent government’s undue interference, Claimants were now deprived of the 

ability to operate in the country altogether. Borrowing the words of the CME tribunal, which ruled 

that respondent state’s fundamental alteration of the legal framework violated the FET standard, 

Respondent’s measures “eviscerate[ed]… the arrangements in reliance upon with the foreign 

investor was induced to invest.”129  

108. Tribunals may reject FET challenges where there were no specific assurances relied upon by a 

foreign investor130or did not alter the essential characteristics of a regulatory framework.131 In 

contrast, the present case involves a state arbitrarily withdrawing specific commitments that it had 

made to Claimants – and which Claimants relied upon - to instate a radically different legal 

framework which rendered their businesses worthless.  

109. Therefore, the Tribunal should find that Respondent has frustrated Claimants’ legitimate, 

investment-backed expectations in violation of Article 3(1) BITs.  

B. Respondent Has Taken Unreasonable and Discriminatory Measures Affecting 

Claimants’ Investments. 

110. Respondent has further contravened Article 3(1) BITs by taking arbitrary measures affecting 

Claimants investments [i] and by subjecting Claimants’ investments to a discriminatory treatment 

[ii].  

i. Respondent has taken unreasonable measures affecting Claimants’ investments. 

111. Although CIL protects foreign investors against such arbitrary or unreasonable measures, 

Respondent has ruinously impaired Claimants’ investments through arbitrary and disproportionate 

measures that Claimants could not have predicted. 

112. The reasonableness of a challenged action requires that implemented measures have an appropriate 

relationship with a state’s policy objectives.132 Tribunals have found that a state violates its FET 

obligations when it takes an action that, given the circumstances, is disproportionate, manifestly 

improper,133 “unprecedented” or “entirely surprising.”134  

 
129 CME, ¶611. 
130 Blusun, ¶386; Charanne, ¶549. 
131 Charanne, ¶549; Wirtgen, ¶437. 
132 AES, ¶10.3.9, Saluka, ¶56. 
133 Enron, ¶281. 
134 Eiser, ¶363-364; Also See: BG Group, Lemire, Azurix, Enron.  
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a. Respondent’s measures were disproportionate.  

113. A reasonableness evaluation entails a balancing test whereby the state’s interest in implementing 

the challenged measure is weighed against the harm caused to foreign investors.135  

114. Respondent has not provided adequate evidence to show that its interest in maintaining peace and 

order is dependent on the blockage of Claimants’ websites. In fact, Respondent’s arbitrary 

measures were contrary to the objective of promoting public order. The blockage of Claimants’ 

websites angered the Tyrean public and anti-government protests. Instead of restoring peace, 

Respondent’s measures worsened the country’s stability and caused a significant number of 

casualties.136  

115. Even if this Tribunal finds that Respondent had a legitimate public interest in implementing the 

measures, any such interest is to offset by the excessive harm that the measures brought to 

Claimants’ investments.  

116. Respondent’s measures are certainly more severe than the measures that the Azurix137 tribunal 

found to be in breach of the FET. Similarly, the Lemire tribunal applied a low threshold for finding 

unreasonableness. Absent any radical measure equivalent to the present Respondent’s actions, the 

tribunal assessed five tenders that the Ukrainian regulatory agency administered for radio 

frequencies and broadcasting licensing. The tribunal found that unreasonably disparate results from 

these tenders in Claimant’s disfavor of suggested that the respondent regulatory agency in that case 

had been engaged in arbitrary and discriminatory decision-making.138  

117. For the aforementioned reasons, the Tribunal should find Respondent in violation of Article 3(1) 

for arbitrarily discriminating Claimants and taking unreasonable measures which impaired their 

investments.  

b. Respondent’s measures were unforeseeable. 

118. Despite being sophisticated in assessing business risk in different global markets, Claimants could 

not have planned for Respondent’s disproportionate and random actions. Respondent had no 

warning signs. And, as discussed in detail in section [IV.A.i], the particular assurances that 

Respondent had made to Claimants would have convinced any reasonable investor that 

Respondent would not alter its regulatory framework in a way that is entirely contradictory with its 

specific promises. 

 
135 S.D. Myers, ¶255; Saluka, ¶55; Also see LG&E. 
136 PO2, ¶5. 
137 Azurix, ¶3. 
138 Lemire, ¶421. 
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ii. Respondent has subjected Claimants’ investments to discriminatory treatment 

119. Respondent contracted not to take “unreasonable or discriminatory”139 measures affecting 

Claimants’ investments. Therefore, Respondent’s arbitrary measures described above need not also 

be discriminatory in order to violate FET.140 Nonetheless, those measures were also discriminatory. 

120. A State that has contracted to provide FET to foreign investors under a BIT shall not enact 

measures that have the intent or effect of discriminating a protected investment on the basis of 

nationality or other arbitrary distinctions.  

121. In Saluka, the Czech government provided a financial assistance to three locally owned banks but 

denied similar support to another locally owned bank in which the Claimant had invested. After 

analyzing the government’s decision for rationality, the tribunal found the decision to be 

discriminatory and in violation of the fair and equitable treatment standard under the Netherlands-

Czech Republic BIT.141 

122. The present Respondent’s measures are even more discriminatory than the measures involved in 

Saluka. When shutting down Claimants’ platforms, Respondent allowed the continued operation 

of two Tyrean social network websites with similar characteristics. In this way, it extended 

preferential treatment to its own nationals. In the case of one investor, Wink, Respondent excused 

the investor for failing to implement the required filtering algorithm citing technical difficulties 

associated with blocking “spam” messages – while Respondent failed to do the same type of 

analysis for the algorithms that Claimants introduced. Respondent failed to provide any justification 

for allowing the operation of TruthSeeker, another similarly situated business that is actually 

established by Respondent itself.  

123. Therefore, the Tribunal should find that Respondent violated its non-discrimination obligation 

under Article 3(1) BITs.  

V. RESPONDENT EXPROPRIATED CLAIMANTS’ INVESTMENTS IN VIOLATION OF ART. 6 

BITS 

124. Respondent directly expropriated Claimants’ main income producing assets [A]; alternatively, 

Respondent indirectly expropriated the Claimants’ entire businesses [B]. Contrary to Respondent’s 

suggestion, the measures were not a legitimate exercise of regulatory authority [C]. In fact, the 

expropriation was accomplished in direct violation of the terms of the BITs, and therefore 

Claimants are owed full reparation [D].  

 
139 Article 3(1), BITs (emphasis added). 
140 Azurix, ¶391; Lemire, ¶357. 
141 Saluka, ¶460. 
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A. Respondent directly expropriated Claimants’ investments 

125. A direct expropriation occurs where a state seizes an investor’s property de jure or de facto.142 Here, 

the measures taken by Respondent had the effect of nullifying Claimants’ most valuable assets from 

which they derived their revenue: the advertising contracts with third parties and “pro-feature” 

contracts with their customers.143 Those contracts constituted protected investments under the 

BITs that are susceptible to being expropriated [i]. By making them impossible to perform and 

depriving them of any value, Respondent directly expropriated the contracts [ii]. 

i. Claimants’ contracts were protected investments  

126. Rights arising out of contracts may constitute an investment.144 Article 1(a)(iii) BITs specifically 

provides “the term ‘investments’ shall comprise every kind of asset and more particularly, though 

not exclusively: […] title to money, goodwill, and other assets and to any performance having 

an economic value.”145 The advertising contracts easily qualify under that definition. Similarly, 

these contracts also constitute investments under Article 25(1) ICSID Convention because they 

formed a core part of Claimants’ business, which involved a contribution of money and know-how 

to Tyrea, involved investment risk and had a substantial – indeed, but for Respondent’s wrongful 

acts, indefinite – duration.146 Therefore, Claimants advertising contracts were protected 

investments under the BITs and the ICSID Convention.  

ii. Claimants’ contracts were directly expropriated  

127. Contractual rights are capable of being expropriated, just as tangible property rights are.147 In 

particular, where a state nullifies contractual rights via the exercise of sovereign power, an 

expropriation of those rights has occurred.148 The Kardassopoulos tribunal found that a governmental 

decree terminating the investor’s rights in a concession agreement presented a case of direct 

expropriation.149  

128. In the present case, Respondent has effectively voided all of Claimants’ advertising contracts by 

blocking Claimants’ websites. Advertising amounted to 85% of Claimants’ revenue,150 which was 

dependent on web traffic.151 After the blocking, Claimants could no longer offer advertising space 

with any web traffic in Tyrea. Hence, these contracts have been nullified. Therefore, Respondent 

has directly expropriated Claimants’ investment in the form of contractual rights. 

 
142 UNCTAD Series II, p.7. 
143 Facts, ¶7.  
144 Schreuer, Article 25, ¶148; See Santa Elena. 
145 BITs, Art. 1 (emphasis added). 
146 Claimants’ Expert Report, l.525. 
147 See, Southern Pacific; Bayindir; CME. 
148 BIVAC, ¶115; Waste Management, ¶174; Dolzer/Schreuer, p.129. 
149 Kardassopolous, ¶387. 
150 Facts, ¶7. 
151 Request, ¶14. 
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B. Alternatively, Respondent indirectly expropriated Claimants’ investments 

129. In the alternative, Respondent indirectly expropriation Claimants’ businesses as a whole, by 

permanently blocking their websites though the Ordinances. 

130. Article 6 BITs prohibits Respondent from taking measures that “directly or indirectly” deprive a 

protected investor of its investment, except in strict compliance with the rules therein provided.152 

Thus, under the express terms of Article 6 BITs, indirect expropriations are covered.  

131. Indirect expropriation occurs when an owner is substantially derived of control over property, or 

the economic value of that property is substantially negated.153 Government measures may amount 

to expropriation if they result in the effective loss of management, use or control, or a significant 

depreciation of the value of the assets of a foreign investor154 and the measure is permanent in 

nature.155 At hand, Claimants were deprived of the control and benefits of their investments [i] 

and the measure was sufficiently permanent in nature [ii].  

i. Claimants lost the control and economic benefits of their investments 

132. Interference in the use or benefit of the investment is sufficient to amount to indirect 

expropriation.156 Therefore, there may be expropriation even if the investor maintains nominal 

control over the investment.157 The tribunals in Chorzow Factory and Norwegian Shipowners have 

found that a state measure can constitute a direct expropriation, and the Starett tribunal specifically 

held that “measures taken by a State can interfere with property rights to such an extent that these 

rights are rendered so useless that they must be deemed to have been expropriated.”158 

133. In this case, Respondent blocked Claimants’ websites, preventing them from operating at all.159 

Although blocking a website’s domain name does not remove the site from the Internet, it is known 

that VPNs that could be used to overcome the blocking are not widely used by Tyrean users.160 As 

a result, Claimants have lost all users residing in Tyrea.161 Further, Claimants had been developing 

features that were tailor-made for Tyrean users which were close to launch.162 The efforts and 

capital spent to develop these features has also been negated.  

134. The value of Claimant’s business does not completely reside in their physical assets, but more 

significantly in the ability to employ technology and know-how to provide an online service that 

 
152 Art. 6, BITs. 
153 CME, ¶604; Feldman, ¶100; Metalclad, ¶103. 
154 UNCTAD Series I, p.2. 
155 Myers, ¶283. 
156 Dolzer/Schreuer, p.108. 
157 EnCana, ¶183; Waste Management, ¶141. 
158 Starett Housing, p.154. 
159 C.Ex 4-5. 
160 PO2, ¶14. 
161 Request, ¶14. 
162 Id. 
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has great economic value. Therefore, even though the websites still exist on the Internet, the 

Claimants can no longer profit from their use in Tyrea following the Respondent’s measures. 

ii. The blocking and its effects are permanent 

135. The duration of a governmental measure affecting the interests of a foreign investor is important 

for the assessment of whether an expropriation has occurred.163 A measure is deemed to be 

sufficiently permanent when there is no immediate prospect that the owner will be able to regain 

its investment.164 Only permanent or equivalent to permanent measures are expropriatory.165 

136. Here, the measures taken by Respondent and their effect on Claimants’ investments are permanent. 

The Ordinances completely blocked Claimant’s websites.166 While the Ordinances used the words 

“pending further notice,” 167 there is no evidence or even allegation by Respondent that it intends 

to unblock the sites, nor has it offered any legal or other recourse to Claimants in that regard. 

Further, Claimants’ attempts to meet with Tyrean authorities to discuss the possibility of continuing 

the development of the algorithm and presumably reinstate the websites were rebuffed.168 

137. Additionally, not only was the blocking permanent, but the measures also have prevented 

Claimants from moving forward with their expansion plans to neighboring countries which had 

shown positive signs for the expansion of Claimants’ businesses.169 After the blocking, these 

negotiations were brought to a standstill; influenced by Respondent’s unlawful acts, those states 

communicated that “it would not be prudent to allow [Claimants] to operate in their countries.”170 

138. Therefore, not only are the effects of the measures permanent in Tyrea, they have also permanently 

impeded Claimants from fulfilling their expansion objective.  

C. The measure was not a legitimate regulatory measure 

139. Respondent’s attempted defense appears to be that the Amended Media Law and its implementing 

measures were legitimate regulatory measures and hence, no compensation is due.171 However, in 

order to constitute a legitimate regulatory measure, the action must be in the public interest and 

proportional to the ends pursued.172 With regard to the public interest requirement, tribunals have 

found that the obligation to pay just compensation remains if the measure’s negative impact on an 

investment is sufficiently severe,173 no matter how beneficial to society the regulation may be.174  

 
163 LG&E, ¶193; Tecmed, ¶116. 
164 CME, ¶607. 
165 Myers, ¶287; RFCC, ¶391. 
166 Ordinances. 
167 C.Ex. 4. 
168 PO2, ¶4. 
169 Request, ¶15. 
170 Id. 
171 Response, ¶8. 
172 Metalclad, ¶ 103; Saluka, ¶130. 
173 Santa Elena, ¶71; Metalclad, ¶111. 
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140. At hand, the measure was not in the public interest [i], it had a severe impact in diminishing 

Claimants’ investments [ii] and it was not proportional and necessary to the ends pursued [iii].  

i. The measure was not in the public interest 

141. At a basic level, a public interest regulation is that which has a basis other than a state of necessity 

or national security.175 In this case, while the asserted reason was public safety,176 the evidence 

shows that to be pretextual. Not only were two other sites left functional after non-compliance 

with the Amended Media Law, one of them being Respondent’s own creation,177 but there is also 

evidence of a secret meeting at the highest level of Respondent’s government.178 The meeting took 

place 21 days before the deadline to implement the algorithms, and government officials decided 

that “blocking the [Claimants’] websites would be a quick and efficient measure compared to 

employing the filtering algorithm.”179 Therefore, rather than being interventions protecting public 

interest, the Ordinances were a premeditated measure taken by Respondent. 

ii. The measure severely impacted Claimants’ investments 

142. As established above, the measure amounted to a direct expropriation of Claimants’ advertising 

contracts, the Claimant’s main income producing assets [V.A] and to an indirect expropriation of 

the entirety of Claimants’ businesses [V.B]. Therefore, the Tribunal should find that the Decree’s 

negative impact on Claimants’ investment was sufficiently severe. 

iii. The measure was disproportionate to the ends pursued 

143. The blocking of Claimants’ websites was not proportionate to pursued ends. For a measure to fall 

within the legitimate police powers of a state, it must be reasonably proportional to the pursued 

aims to be achieved.180 The Azurix tribunal established that proportionality “will not be found if 

the person concerned bears an individual an excessive burden”.181 In that case, the tribunal 

determined that the governmental measure was not disproportionate because the claimant never 

lost the attributes of ownership of the company. This is in stark contrast to the present case where 

the Claimants have effectively lost all control over the investment.  

144. Further, a measure is usually found to be disproportionate if there are other less intrusive 

possibilities available to the state. 182 Respondent had begun to implement measures that were 

 
175 Giest, p.334. 
176 Response, ¶8. 
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rationally connected to the public policy objective, which would have been reasonable and 

sustainable intervention.183 

145. In the present case, the measures taken by Respondent were unreasonably disproportionate as 

described above [IV.B.i.a].  

D. The expropriation was unlawful under Article 6, BITs 

146. Respondent’s expropriation was in direct violation of Article 6(c) BITs. Respondent neither paid 

nor offered any compensation [i]. Furthermore, the measures were not taken under due process 

[ii] and they were discriminatory [iii]. Since Respondent did not comply with any of these 

requirements, the expropriation is unlawful and full compensation is due.  

i. Respondent violated the BITs by not offering just compensation 

147. The BITs require the host state to provide just compensation.184 A respondent state must pay, or 

at least provide compensation in conformity with the treaty standard.185 Just compensation is 

generally understood to be equivalent to the market value of the expropriated investment.186  

148. Respondent has not only failed to offer market value of the expropriated investments; it has denied 

any compensation at all. Since the Ordinances were not bona fide, non-discriminatory regulations 

[IV.B.ii] that complied with due process norms [IV.B.i.a.], they were not a lawful exercise of 

Respondent’s police powers.  

ii. The measures did not comply with due process 

149. Due process requires that the expropriation comply with domestic legislation and that the affected 

investors have the opportunity to an independent review before an impartial body,187 and that there 

is reasonable advance notice.188 Additionally, the government’s actions must be transparent and 

free from arbitrariness.189 At hand, as described above, the measures were arbitrary [IV.B.i.a]. 

Therefore, the Tribunal should find that the Decree was in violation of due process norms. 

iii. The measures were discriminatory 

150. As demonstrated above, the decree was discriminatory [IV.B.ii]. Therefore, contrary to 

Respondent’s allegations,190 the Media Law was not a universal standard applied equally to all social 

networks. On the contrary, two social media networks that had not complied with the Media Law 

were left unblocked, including one of Respondent’s own creation.191 Hence, the decision to block 

 
183 PO2, ¶15. 
184 Art. 6, BITs. 
185 Conocophillips, ¶730. 
186 Dolzer/Schreuer, p.100. 
187 UNCTAD Series II, p.36; Metalclad, ¶91; Tecmed, ¶162. 
188 ADC, ¶435. 
189 Elettronica, ¶128; Waste Management, ¶98. 
190 Response, ¶9. 
191 Facts, ¶22. 



TEAM ZOUREK 
 

44 
 

Claimants’ websites amounts to discrimination on Respondent’s part and the expropriation was 

unlawful under Art. 6 BITs. As a result, Claimants are entitled to full reparation under international 

law. 

VI. CLAIMANTS ARE ENTITLED TO FULL COMPENSATION FOR THEIR LOSS RESULTING 

FROM RESPONDENT’S VIOLATION OF THE BITS 

151. Claimants are entitled to full reparation by way of monetary damages and applicable interest, that 

is, to be put in a situation they would have been “but-for” the breach of the BITs by Respondent. 

Claimants are entitled to recover the actual costs incurred by them for establishing their businesses 

in Tyrea (Direct Damages) [A]; lost profits which Claimants would have earned in 2018 (Loss of 

Profits) [B]; and loss of opportunity to expand to the neighboring territories (Expansion Profits) 

[C].192 

152. There are no specific provisions in the BITs concerning remedies or measure of damages for the 

violation of the Treaties, saving one event of lawful expropriation.193 In similar cases, tribunals 

often turn to the rules of CIL for the assessment of damages arising out of violation of treaty 

obligations of a state.194 Under CIL, the fundamental principal of compensation for a violation of 

international obligations by a State is that of full reparation, which seeks to compensate to the 

claimant fair market-value of its investment.195 In Chorzów Factory case, it was held that “reparation 

must, as far as possible, wipe out all the consequences of the illegal act and re-establish the situation 

which would, in all probability, have existed if that act had not been committed.”196 The rule of full 

reparation has also been codified in ARSIWA.197 

153. Consequently, CIL on reparations, in general, and Article 31, ARSIWA, in particular, are applicable 

to the present case for the assessment of damages. 

A. Claimants are entitled to Direct Damages 

154. Pursuant the rule of full reparation, Claimants are entitled to be compensated of the lost investment 

in Tyrea. The claim is based on the costs of establishing local branches consequent to their 

expansion in Tyrea. Claimants were forced to shut their local offices in Tyrea and wind down their 

operations because of Respondent’s decision to block their websites.198 In PSEG tribunal awarded 
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compensation for expenses incurred for setting up the project due to regulatory changes, which 

had rendered these expenses futile.199 Thus, Claimants’ expenses are compensable. 

155. Respondent contends that the blocking of access to Claimants’ websites has no nexus with closing 

down Claimants’ local offices, and that such closure was nothing but Claimants’ own business 

decision.200 This is untrue, because blocking Claimants’ websites, Respondent made it impractical 

for Claimants to make use of their physical offices. The offices were set up in Tyrea for the 

purposes of doing market research, website localization, legal and regulatory compliance, etc.201 All 

of these functions were specific for the Tyrean market and users.202 Without a website to operate, 

the physical offices would have no purpose. Claimants’ entire business runs through their websites 

by sale of advertising space, sale of promotional content and personalized content for individual 

users.203 As described above in [V.B], Claimants’ websites form their core assets, which, have been 

effectively taken by Respondent. In this vein, Claimants had no choice but to shut down all of their 

operations in Tyrea. 

156. Following their success, Claimants intended to use their physical presence in Tyrea to expand to 

neighboring territories of Alcadia and Larnacia.204 Claimants had already proceeded with hiring of 

staff in Tyrea and conducting market research.205 Due to Respondent’s decision to block Claimants’ 

websites, Claimants’ negotiations with government officials of Alcadia and Larnacia were brought 

to a complete standstill.206 This too rendered their physical presence in Tyrea practically useless.  

157. From the foregoing, Respondent ought to compensate Claimants for their lost investments in 

Tyrea. 

B. Claimants are entitled to be compensated for loss of profits in Tyrea 

158. Claimants are entitled to the lost profits in Tyrea for 2018 as these are the profits Claimants would 

have earned had Respondent not blocked their websites. Pursuant to ARSIWA, compensation shall 

include “loss of profits in so far as it is established.”207 The standard of proof in such cases is that 

of “reasonable certainty”.208 Under this claim for damages, the projections for 2018 are certain. 

 
199 PSEG, ¶335. 
200 Response, ¶7. 
201 Claimants’ Expert Report, l.525. 
202 Request, ¶¶4,5,6. 
203 Facts, ¶¶7,8,9. 
204 Request, ¶15. 
205 Id. 
206 Id. 
207 Art. 36(2). 
208 Ripinsky, p. 281. 



TEAM ZOUREK 
 

46 
 

159. Mr. Alonzo, Claimants’ expert, has projected the revenue for 2018 based on Claimants’ 

performance records of the years 2016 and 2017.209 Professor Dimarco, Respondent’s expert, 

challenges this head of damages on the grounds that sufficient data has not been provided to 

support the future cash flows.210 Claimants’ revenue stream is primarily ad-driven and heavily 

dependent on web-traffic211 which, is directly linked to the number of users. Claimants were 

extremely popular in Tyrea, gaining millions of users within just a few months of their launch,212 

and exponentially increasing since.213 Thus, the growing popularity of Claimants’ website implies, 

reasonably certain cash flows for 2018. 

160. Professor Dimarco’s second objection to this head of damages is that the projection for 2018 is 

more than double from the revenues of 2017 and it is uncertain whether Claimants would have 

actually earned those profits.214 Conversely, Claimants’ past performance indicates that they were 

able to double their profits in just one year (from 2016- 2017) 215 as a result of substantial increase 

in users. To fully exploit their user-base and expand it further, Claimants were, in fact, developing 

custom features which would cater specially to Tyrean users.216 These features were due to be 

launched in 2018.217 There is reasonable basis for Claimants to assert that these new features would 

have delivered them substantial profits. Additionally, despite the blocking of Claimants’ websites, 

the popularity of other platforms hasn’t increased indicating that Claimants’ platform was 

extremely popular in Tyrea218 and had user loyalty. Thus, there is adequate certainty that Claimants 

would have earned the profits claimed for 2018, which are thereby compensable by Respondent. 

161. Tribunals have only criticized damages claims as being too speculative when the claimant claimed 

future profits without evidence of past profitability.219 Claimants’ prediction of profits for 2018 

follows their past performance. 

162. Further, there is no evidence to suggest that Claimants would not have earned profits in the future 

had Respondent not blocked their websites. Such a business trend is common with new businesses 

engaging in social network platforms, especially when the market is free from competition from 

other global social media giants. Regardless, the question of whether Claimants would have in fact, 

 
209 Claimant’s Expert Report, l.535. 
210 Respondent’s Expert Report, l.1034. 
211 Request, ¶14. 
212 Facts, ¶10. 
213 Id. 
214 Respondent’s Expert Report, l.1035. 
215 Claimants’ Expert Report, l.545. 
216 Facts, ¶11. 
217 Id. 
218 Facts, ¶16. 
219 See, Metalclad, ¶121; PSEG ¶313. 



TEAM ZOUREK 
 

47 
 

been able to earn double the profits, is a question of quantum, which shall be dealt with at the 

second phase of these proceedings. 

C. Claimants are entitled to be compensated for loss of opportunity to expand and 

the lost profits thereof 

163. At the time of blocking of Claimants’ websites, Claimants were in negotiations with government 

officials from neighboring states of Alcadia and Larnacia. Claimants contend that these 

negotiations would have materialized had Respondent not blocked their website. Thus, the claim 

for loss of expansion profits is attributable to Respondent’s conduct [i]; the claim is not speculative 

[ii]; and the DCF method is the most appropriate to estimate Claimants’ damages [iii]. 

i. Claimants loss of expansion profits is attributable to Respondent 

164. Claimants have suffered a loss of business opportunity to expand into neighboring territories. 

Compensation is to be awarded when there is “sufficient causal link” between the breach of the 

treaty and the loss caused.220 There is a sufficient causal link between the breach of BITs by 

Respondent and the loss suffered by Claimants. This loss was caused by Respondent’s blocking of 

Claimants’ websites. Claimants had a reasonable opportunity to expand into these countries, given 

the promising negotiations with their officials. But as soon as Respondent issued the blocking 

orders, the officials of these states backed out of the negotiations. They stated that “following the 

recent events, it would not be prudent to allow them to operate in their countries.”221 Additionally, 

the blocking orders issued by Respondent lacked any sort of transparency and explanation or the 

duration and period of blocking. This would have created further apprehensions, which propelled 

these neighboring countries to disallow Claimants to operate in their territories. 

ii. Claim for loss of expansion profits is not speculative. 

165. An award for damages for loss of opportunity is hardly unprecedented.222 The standard for claim 

of damages for loss of opportunity as held in Sapphire is that of “sufficient probability”.223 Here, 

the tribunal noted that “although in such cases the existence of damage is uncertain, case law has 

looked at the position at the time when the opportunity was lost and has accepted that this 

opportunity itself has value whose loss gives rise to compensation.”224 Claimants meet this standard 

to be awarded damages for loss of expansion profits. Since 2016, Claimants had been negotiating 

with Alcadia and Larnacia, which have markets similar to Tyrea’s. First, the ethnic groups in both 
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these states are the same as those in Tyrea. Second, both these states have heavily regulated global 

online services industries, as was in Tyrea prior to the enactment of the Media Law. 

166. The Vivendi tribunal that a claimant’s future profitability can be established by “sufficient evidence 

of its expertise and proven record of profitability”.225 Claimants have adequate experience in global 

market expansions in general, and successful expansion in Tyrea in specific. FriendsLook 

demonstrated increased profitability in a new market (Fitzrobia) in 2013, as did Whistler and 

SpeakUp.226 These facts make it reasonably probable that Claimants would have been successful 

had they not been deprived of the opportunity to expand their businesses. 

167. Further, there is no realistic way Claimants can prove their profitability in Alcadia and Larnacia 

with absolute certainty. Moreover, this uncertainty has been created by Respondent itself. 

Accordingly, the burden of proving that the expansion projects would have not been feasible or 

profitable should properly lie on respondent state.227 

iii. The DCF method is the most appropriate to estimate Claimants’ damages 

168. The compensation due to Claimants, is derived on the basis of fair market-value of the investment. 

Mr. Alonzo has rightly used the DCF method to ascertain the present value of future cash flows 

of the expansion projects by discounting them at a rate of 5%. This is because Claimants qualify as 

“going concern” businesses with a proven record of profitability, and reasonably ascertainable 

future income [a], and the discount rate of 5% is correct [b]. 

a. Claimants qualify as “going concern” businesses with proven record of 

profitability and reasonably ascertainable future income 

169. The DCF enables the valuer to ascertain the present value of anticipated future profits of an entity 

by employing a discount rate.228 The use of DCF is increasingly common in investment arbitrations 

for quantification of damages.229 Due to the flexibility in its application, the DCF can be used to 

valuate any business which is a going concern with a proven record of profitability,230 and when 

future profitability is established.231  

170. Claimants qualify as “going concern”, which has been defined as “entity that has been in operation 

for a sufficient period of time so that there is enough data to predict its future income by using the 
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historical data and that would have been able to continue legitimate income over the course of its 

economic life had the taking not occurred”.232 Thus, the successful operations of Claimants web 

platforms for over two years is sufficient to establish their performance history in Tyrea, and is also 

sufficient to predict their future income. Additionally, it cannot be overlooked that Claimants are 

well-established global businesses with a longer history of profitability and success in operation for 

over a decade.233 Thus, Claimants have both, reliable historical data of profitability and a 

demonstrable future profitability. 

171. Further, Claimants submit that a shorter period of operations is not ipso facto a bar to the use of 

DCF method. Tribunals have previously allowed damages based on DCF method for earnings 

history of a period as short as four months.234 Therefore, the DCF is aptly applied in casu. 

b. The discount rate of 5% is correct 

172. The discount rate of 5% on Claimants’ future income has been rightly applied by Mr. Alonzo. The 

central purpose of a discount rate in DCF methodology is to “bring expected future earnings to 

their present value”235 and so it should adequately reflect risks associated with these cash flows.236 

Accordingly, Mr. Alonzo has used the WACC as the discount rate which takes into account the 

risks associated with both equity and debt.237 The discount rate of 5% also factors in the country 

risk, tax and currency risk, business risk and force majeure risk.238 

173. Professor Dimarco contends that the discount rate applied by Mr. Alonzo does not factor in the 

political risk in the host country, particularly the risk of expropriation. 239 However, such inclusion 

would be contrary to the purposes of the BITs which seek to protect Claimants’ investments.240 

The Gold Reserve the tribunal held that “it is not appropriate to increase the country risk premium 

to reflect the market’s perception that the State might have propensity to expropriate investments 

in breach of BIT obligations.”241 Further, tribunals have only held that country risk premium should 

include full exposure risk in context of Venezuela where there is a genuinely high risk of breach of 

treaty obligations.242 This is because the investors were aware of the existing political and legal 

uncertainties in Venezuela, which is distinguishable with the present case as Respondent did not 
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pose a risk of breach of BITs at the time of investment, as has been described above in [IV.A]. 

Rather, Respondent’s statements served as assurances that their investments in Tyrea would be 

safe. 

174. Furthermore, Respondent’s argument that Tyrea’s unstable political and social situation has made 

it impossible to ascertain a meaningful country risk premium and thus precluding the application 

of DCF is untenable. This is because country risk premiums can be reliably ascertained via 

sovereign bond yields.243 This has already been considered when discounting. DCF method by 

nature considers uncertainties.244 Further, the uncertainty of ascertaining a country risk premium 

cannot lead to the DCF not being applied. The risk premium is only a minor part of the discount 

rate. The DCF itself would still work even without the risk premium. 

175. Therefore, Mr. Alonzo’s application of the DCF method is correct to ascertain the loss incurred 

by Claimants. 
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REQUEST FOR RELIEF 

 

In light of the foregoing submissions, Claimants respectfully request this Tribunal to find and order 

that: 

i. Respondent’s request for provisional measures should not be granted; 

ii. The Tribunal has jurisdiction to hear this dispute under the BITs; 

iii. Respondent is liable for violation of the Fair and Equitable Treatment standard under 

Article 3.1 BITs; 

iv. Respondent has expropriated Claimants’ investments and thereby breached Article 6 

BITs; 

v. Claimants are entitled to compensation for breach of BITs. 
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