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STATEMENT OF FACTS 

 

  

Parties to the dispute 

[1] “Respondent” is the Republic of Tyrea. Respondent became a democratic state in January 

2013. 

[2] “Claimants” are FriendsLook plc, Whistler Inc. and SpeakUp Media Inc. FriendsLook is 

incorporated under the laws of Novanda. Whistler and SpeakUp are incorporated under the 

laws of Kitoa. Claimants operate in the social media sector.  

 

Relevant Conventions 

[3] Respondent ratified the Tyrea-Novanda and the Tyrea-Kitoa Bilateral Investment Treaties 

(“BITs”) on 10 September 2000 and on 25 May 2001, respectively. 

[4] Respondent also acceded to the International Centre for the Settlement of Investment 

Disputes Convention (“ICSID Convention”) on 15 December 2000. On 5 January 2018, 

Respondent denounced the ICSID Convention. 

[5] Respondent signed and ratified the International Covenant on Civil and Political Rights 

(“ICCPR”) on 1 December 2014. 

 

Respondent’s democratic reform 

[6] For a long time, Respondent was under a dictatorial rule. Under this regime, media were 

subject to extremely strict governmental control. During that period, Respondent was 

suffering from a lingering civil war between its two major ethnicities, the Minyar and the 

Tatyar. After the two groups reached a compromise, Respondent went through a series of 

radical and abrupt structural changes.  

[7] In January 2013, right after the end of the civil war, Respondent transitioned to democracy 

through internationally supervised elections. This event signified Respondent’s first attempts 

towards the democratisation of its institutions. Under a general liberalisation trend of its 

internal structures, Respondent adopted Law 1125-L, which terminated the governmental 

control over the media and the internet. Nevertheless, the social media sector was at that point 

an unexplored land for Respondent. 
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Claimants’ advent in the Tyrean market 

[8] Respondent’s first encounter with international social media was the advent of Claimants, 

three behemoths of the internet. Claimants count millions of accounts in more than 100 

countries. Respondent had been their target for a long time. In January 2015, Friendslook was 

the first to enter Respondent’s market. Whistler and SpeakUp followed suit in June 2015. 

 

Slipping back to civil war 

[9] Claimants’ advent in the Tyrean market offered an ideal base for the dissemination of hate 

speech by organised radicalist groups. Claimants’ platforms enabled them to instantaneously 

spread extremist ideas and fake news among millions of users. Extremist speech was mainly 

disseminated through fake accounts. In fact, thousands were created to that end. 

[10] As a result, Claimants’ advent in Tyrea signified Respondent’s gradual lapse into civil war. 

For the first time since the end of civil war, violent clashes between the Minyar and the Tatyar 

emerged. Altercations were steadily increasing and ultimately the death toll was extremely 

high. Yet, Claimants remained unresponsive to the situation. 

 

Law 0808-L: Respondent’s reaction to an imminent civil war 

[11] It was not until Respondent passed Law 0808-L that Claimants decided to use their 

technological expertise so as to restrict the dissemination of hate speech in their social media. 

Law 0808-L required all social media to develop an algorithm and an ID card mechanism in 

order to detect and block hate speech posts from their websites. An initial 60-day deadline 

was provided for compliance. However, the unrelenting increase of violence forced 

Respondent to reduce the deadline to 45 days. 

[12] Claimants did not comply with the Law. They utterly failed to provide an algorithm that 

would resolve tension in Tyrea. They completely disregarded the Law’s provision for the 

implementation of user identification. Although an ID mechanism was developed by all 

Claimants, none of them implemented it. As a direct result of their defiance of Law 0808-L, 

Claimants were blocked from the Tyrean Web. 

 

 



3 

 

Respondent’s confrontation with Claimants’ Request for Arbitration 

[13] On 29 June 2018, Claimants jointly initiated the present arbitral proceedings. The funding 

of the arbitration is provided by an anonymous third party funder, which required the joining 

of the claims. In parallel to the filing of the Request for Arbitration (“RfA”), Claimants 

resorted to other extrajudicial measures including the publication of their RfA in Global 

Herald. On 21 December 2018, Respondent filed its Request for Provisional measures 

(“RfPM”). 
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SUMMARY OF ARGUMENTS 

 

 

[14] The line of Respondent’s defense in the present dispute can be summarised as follows: 

 

[15] PROVISIONAL MEASURES. Respondent requests this Tribunal to protect its 

procedural rights by ordering Claimants; first, to cease their media war against Respondent; 

second, to reveal the identity of their third-party funder and the terms of the funding 

agreement. 

 

[16] JURISDICTION. Respondent objects to the Tribunal’s jurisdiction on two grounds. First, 

Respondent’s offer to arbitration no longer stands, due to the denunciation of the ICSID 

Convention. Second, Respondent has not consented to the present multi-party arbitration. In 

any case, Claimants’ claims are not sufficiently homogeneous. 

 

[17] LIABILITY. Respondent has not expropriated Claimants’ investments. First, Claimants’ 

contractual rights are not susceptible to expropriation. Moreover, Respondent has not 

substantially and permanently deprived Claimants of their investment. In any case, 

Respondent has legitimately exercised its police powers. Second, Respondent has accorded 

Claimants fair and equitable treatment. Respondent has not frustrated Claimants’ legitimate 

expectations. Respondent has acted transparently in adopting its regulations. Third, 

Respondent’s emergency situation alleviates Respondent from any obligation to compensate 

the Claimants. Fourth, only in the alternative, Respondent’s liability should be limited due 

to Claimants’ substantial contribution to their loss. 

 

[18] REMEDIES. Respondent should only compensate Claimants’ proven expenditure for 

2018; $2,654,125 for FriendsLook, $1,482,040 for Whistler and $1,162,00 for SpeakUp. 
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PROVISIONAL MEASURES  

 
 

I. THIS TRIBUNAL SHOULD GRANT THE PROVISIONAL MEASURES 

REQUESTED BY RESPONDENT 

[19] Art.47 ICSID Convention and ICSID Arbitration Rule 39 (“ICSID AR”) vest this Tribunal 

with the power to protect the parties’ rights in the dispute, by way of provisional measures. 

On this basis, Respondent submitted an urgent Request for Provisional Measures (“RfPM”) 

on 21 December 2018.1 

[20] Although Art.47 ICSID Convention does not set out specific criteria for the granting of 

provisional measures, it is widely accepted that the petitioner must demonstrate: first, prima 

facie jurisdiction of the Tribunal; second, that it holds rights deserving protection; third, that 

the measures requested are urgent and necessary.2 

[21] As to the first criterion, this Tribunal has already decided, under ICSID AR 41(5), that this 

dispute does not manifestly fall outside its jurisdiction.3 In fact, a decision, under ICSID AR 

41(5), suffices to establish a tribunal’s prima facie jurisdiction to grant provisional measures.4  

[22] Following the Tribunal’s decision to continue the proceedings, Respondent expects that this 

Tribunal honours its mission to protect Respondent’s position in the present arbitration. 

Accordingly, Respondent requests from this Tribunal: 

● first, to order Claimants to cease the media war against Respondent (A); 

● second, to order Claimants to disclose the identity of their third-party funder (“TPF”) 

and the terms of the funding agreement (B).  

A. This Tribunal should order Claimants to cease the media war against Respondent 

[23] A party may request interim relief once the successful unfolding of the proceedings is 

prejudiced by the opposing party’s behaviour.5 The Burlington tribunal, among others,6 has 

 
1 RfPM, ¶1. 
2 Caratube II, ¶¶100, 107; Quiborax, DPM, ¶113; Biwater, PO1, ¶75. 
3 Decision on Respondent’s Application under ICSID AR 41(5), ¶¶52-54. 
4 PNG, ¶125. 
5 Schreuer et al., p.759. 
6 Teinver, ¶177; Quiborax, ¶117; Biwater, PO1, ¶71. 
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emphasised that the successful unfolding of the proceedings mandates the protection of the 

parties’ procedural rights.7  

[24] Here, Claimants have set forth an aggressive large-scale media campaign against 

Respondent.8 It is on this basis that Respondent requests this Tribunal to protect: 

● its right to non-aggravation of the dispute; 

● its right to non-exacerbation of its position in the dispute; 

● its right to defend its case; 

● its right to enjoy judicial protection by an arbitral award. 

[25] Respondent submits that these rights have been set in serious peril by Claimants’ media war 

(1). In fact, Claimants’ conduct renders the Tribunal’s intervention both urgent and necessary 

(2). 

1. Respondent’s procedural rights are endangered by Claimants’ media war 

[26] From the very outset of the present proceedings, Claimants have launched a lobbying strategy 

against Respondent in the media.9 Claimants’ contradictory behaviour, could not but warrant 

the granting of provisional measures; their alleged plea for judicial protection is 

irreconcilable with their evident intent to make the media the forum of the present arbitration. 

[27] Right after the filing of their RfA, Claimants immediately recoursed to a series of “unofficial 

measures” which were directly targeted at pressuring Respondent to revoke the blocking of 

their platforms.10 Their lobbying strategy is based on a three-layered strategy; first, the leak 

of case material (a); second, the fomentation of negative information to the press (b); third, 

the constant and deliberate promotion of such content on their websites (c). 

a. Claimants have leaked case material to the press 

[28] The absence of a general duty of confidentiality in ICSID arbitration does not constitute a 

“carte blanche”.11 Any alleged right to publish arbitral documents is not absolute; it has its 

inherent boundaries on the principle of good faith.12 It was on this basis that the Tallinn, 

 
7 Burlington, ¶60. 
8 RfPM, ¶¶3. 
9 RfPM, ¶¶2, 6. 
10 Facts, ¶24. 
11 Abaclat, PO3, ¶79; Biwater, PO3, ¶¶156-157. 
12 Churchill, ¶46. 
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Biwater and Abaclat tribunals prohibited the publication of documents of both parties in the 

dispute.13 

[29] Similarly, in the present case, paragraph 9.1 of the Procedural Order 1 (“PO1”) reiterates that 

the parties have a duty to arbitrate in good faith.14 However, Claimants have breached every 

aspect of what could be perceived as arbitrating in “good faith”. 

[30] Claimants’ efforts to conceal that they actually published the Response to the RfA 

(“Response”) is merely a “hide and seek” game. In fact, they have already accepted the 

responsibility for publishing their RfA.15 As for the leak of the Response, the facts speak for 

themselves. 

[31] In October 2018, without any reasonable justification or apparent reason, Claimants revealed 

their RfA and their witness statement in the Global Herald.16 Instantly, the Response also 

appeared in two newspapers and was continuously reproduced in the international press.17 At 

that time and until the publication of the PO1, these documents were strictly available to the 

parties to the dispute. It would, thus, be unreasonable to assume that such publication is not 

attributable to Claimants.  

b. Claimants have issued negative information to the press 

[32] The Biwater tribunal has affirmed that the prosecution of a dispute in the media, in parallel 

with a pending arbitration, may have serious impact upon the integrity of the procedure.18 

This is exactly the case here. Claimants have actively fomented defamatory publications in 

the press against Respondent so as to exacerbate its position in the dispute.19  

[33] To that end, Claimants have recruited a public relations firm.20 It is no coincidence that since 

the firm took over, a series of negative publications against Respondent have been 

continuously circulating in the press.21 Articles published in LookOut Post and The Business 

Frontier, apart from condemning Respondent, also exalted Claimants as “protectors” of 

 
13 Tallinn, ¶¶93-95; Biwater, PO3, ¶157; Abaclat, PO3 ¶105.  
14 PO1, ¶9.1. 
15 PO3, ¶7. 
16 RfPM, ¶4. 
17 RfPM, ¶5. 
18 Biwater, PO3, ¶136. 
19 RfPM, ¶3. 
20 Facts, ¶25; RfPM, ¶2. 
21 RfPM,¶3.  
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freedom of expression.22 This is evidently the work of a sophisticated editorial coverage by 

Claimants’ own public relations firm.23 As a matter of fact, even until today, one and a half 

years after the blocking of Claimants’ platforms, the present dispute is surprisingly in the 

spotlight of the international press.24 

c. Claimants have promoted negative content on their websites  

[34] The EDF tribunal has maintained that a single press article that characterised the case as a 

“$100m corruption suit” could evidently exercise serious pressure on the parties.25 Let alone 

a large-scale social media campaign which is directly targeted upon millions of users 

internationally. The scandal of the 2016 US Elections reiterates that the owners of social 

media companies possess an autonomous say on major socio-political developments.26 Very 

similarly, in casu, Claimants have been dedicated in pre-determining an outcome that is for 

others to decide on.  

[35] Defamatory articles against Respondent are constantly being displayed as “sponsored 

content” or as “Popular Across FriendsLook” in one of the most widely used social media in 

the world.27 Millions of FriendsLook users are viewing such content without them having 

followed the respective publisher’s posts.28  

[36] Nevertheless, FriendsLook’ s persistence in featuring the situation in Tyrea for over nine 

months cannot be reconciled with the never-ending evolution in social media.29 In fact, the 

list of trending content is updated roughly every 15 minutes.30 More than 25,920 updates of 

“Popular on FriendsLook” could not have repeatedly classified Respondent as #1 trend.  

[37] Indeed, it is extremely difficult to conceive how the situation in Tyrea could steadily attract 

more clicks than the FIFA World Cup,31 the British royal wedding,32 or the Yellow Vests 

movement,33 which were at that time the viral content in all other social media. The featuring 

 
22 Ibid. 
23 RfPM, ¶¶2-3. 
24 PO3, ¶9.  
25 EDF, ¶49. 
26 BBC News, US Elections. 
27 RfPM, ¶2. 
28 Ibid. 
29 Ibid. 
30 Youtube, Trending. 
31 Badenhausen, FIFA World Cup 2018. 
32 Fitzgerald, Royal Wedding Ratings. 
33 BBC News, Yellow vests. 
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of Respondent on FriendsLook could not be anything else than the result of Claimants’ direct 

involvement.  

[38] Ultimately, Claimants’ media war has besmeared Respondent’s international image and has 

even relegated its position on respected Non-Governmental Organisations.34 

2. The protection of Respondent’s procedural rights is both urgent and 

necessary 

[39] Provisional measures are granted when the protection of the petitioner’s rights is urgent and 

necessary.35 Typically, the urgency criterion is fulfilled when an issue “cannot await the 

outcome of the award on the merits”.36 When it comes to procedural rights, their protection 

is urgent by definition.37 The necessity requirement is satisfied when there is a risk of 

“serious harm” to these rights.38  

[40] To that extent, the EDF tribunal has emphatically stated that current and imminent harm 

exists when a party cannot unobstructedly participate in the proceedings.39 In such instances, 

it is certainly within the tribunal’s mission to minimise the scope of external pressure so as 

to preserve the proper functioning of the dispute settlement procedure.40 

[41] Here, Claimants’ media war has pressured Respondent to such a degree that its unobstructed 

participation in the proceedings has been rendered impossible. In essence, Claimants’ 

conduct has forced Respondent to a dead end; either to compensate Claimants prior to this 

Tribunal’s final decision or to lead Respondent to an economic and political desolation. 

[42] Claimants have used Respondent’s urgent need for economic and social modernisation to 

their maximum advantage. As a newly formed Republic, Respondent’s need for extroversion 

both in capital borrowing and international relations is vital. In December 2019, Respondent 

will launch its return to the capital markets through the issuance of long-term sovereign 

bonds.41 In January 2025, a crucial decision for Respondent’s international opening will be 

 
34 Ibid. 
35 Caratube II, ¶100. 
36 Quiborax, DPM, ¶150; Biwater, PO1, ¶76; Burlington, ¶73; Occidental II, DPM, ¶59. 
37 Teinver, ¶235; Burlington, PO1, ¶74. 
38 Gabriel Resources, ¶72; PNG, ¶109; Gavrilovic, ¶187. 
39 EDF, ¶48. 
40 Ibid. 
41 RfPM, ¶10. 
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made: Respondent’s bid to host the World Expo will be evaluated by the Bureau des 

Expositions Internationales.42 

[43] Claimants have spread panic among the international public opinion with regard to 

Respondent’s credibility as a borrower.43 Respondent’s World Expo bid is also under serious 

risk, since public support of the proposed projects constitutes a basic evaluation criterion.44 

Claimants have used their access to big data in order to indirectly influence individuals 

responsible for making major decisions for Respondent’s future.45 Under such circumstances, 

it would not be surprising if everyone involved in this arbitration were under extreme 

pressure.46 

[44] In this vein, this Tribunal should discharge Respondent from making a choice between utter 

catastrophe and withdrawal from the present proceedings. To that end, it is both urgent and 

necessary that it orders Claimants to cease the media war against Respondent. 

B. This Tribunal should order Claimants to reveal their third-party funder and the 

terms of the funding agreement 

[45] Art. 39(1) allows the parties to request provisional measures “at any time”. On this basis, 

Respondent further requests this Tribunal to order Claimants to disclose the identity of their 

TPF and the terms of the funding agreement. 

[46] The South American Silver and the EuroGas tribunals have emphasised the necessity of 

disclosure of the TPF’s identity.47 In the same spirit, Rule 21 of the proposed amendments of 

the ICSID Arbitration Rules48 and the IBA Guidelines49 require the disclosure of the funder’s 

identity or of any information that serves the transparency of the proceedings. In fact, the 

Sehil and García Armas tribunals have went a step further in deeming that the disclosure of 

the funding agreement is equally necessary for the sake of procedural integrity.50  

[47] In this vein, Respondent submits that the Tribunal should order full disclosure of the TPF’s 

identity and the terms of its agreement with Claimants. In fact, the TPF’s control over joining 

 
42 RfPM, ¶8. 
43 RfPM, ¶9. 
44 Bureau International des Expositions, World Expo; RfPM, ¶8. 
45 RfMP, ¶6. 
46 RfPM, ¶9.  
47 South American Silver, PO10, ¶44; EuroGas, p.145. 
48 ICSID Secretariat, Proposals for Amendment, p.129.  
49 IBA Guidelines, p.5.  
50 Sehil, ¶8; García Armas, ¶¶2-3. 
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Claimants’ claims in a single proceeding51 creates serious suspicions that the TPF is the actual 

owner of the claims. Thus, the revelation of the funding agreement is urgent and necessary 

for the protection of Respondent’s procedural right to be aware of the interests represented 

in the dispute. 

 

PRAYER FOR INTERIM RELIEF 

 

 

[48] Respondent requests this Tribunal to: 

(1) order Claimants to abstain from: 

● leaking case material; 

● issuing negative information to the press; 

● promoting such content in FriendsLook. 

(2) order Claimants to disclose the identity of their TPF and the terms of the funding 

agreement; 

(3) order any additional provisional measures that it deems necessary.  

[49] Respondent further requests the Tribunal to draw adverse inferences against the Claimants in 

case that they do not abide by the Orders of this Tribunal. 

  

 
51 Facts, ¶24. 
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JURISDICTION 

 
 

[50] Respondent submits that this Tribunal lacks jurisdiction ratione voluntatis on two alternative 

grounds. First, Respondent has withdrawn its consent to ICSID arbitration by denouncing 

the ICSID Convention (II). Second, Respondent has not consented to the present multi-party 

arbitration proceedings (III). Accordingly, Respondent respectfully requests this Tribunal 

not to assume jurisdiction over the merits of the dispute. 

II. RESPONDENT’S DENUNCIATION OF THE ICSID CONVENTION BARS THIS 

TRIBUNAL’S JURISDICTION 

[51] International tribunals are tribunals of limited jurisdiction.52 Their power to adjudicate on a 

case is contingent upon the volition of the disputing parties, which is expressed by their 

consent to arbitrate.53 

[52] The jurisdiction of ICSID is not an exception. Art.25(1) ICSID Convention explicitly states 

that ICSID has jurisdiction only when both parties to the dispute have validly provided their 

consent.54 In the case of BITs, the host state provides an offer for arbitration in the treaty,55 

which must be later accepted by the investor through the filing of an RfA.56 Most importantly, 

however, even if the State has given its consent to arbitration, it retains its undeniable right 

to withdraw its consent by denouncing the ICSID Convention.57 

[53] In the instant case, Respondent only followed an engraved precedent of capital importing 

countries when it exercised its own sovereign right to denounce the ICSID Convention on 5 

January 2018.58 However, it was not until 29 June 2018 that Claimants filed their RfA.59 

[54] In this vein, it is Respondent’s firm standing that the requirement of consent is manifestly 

missing, and, thus, this Tribunal must not uphold jurisdiction. First, Respondent’s offer was 

already withdrawn when Claimants submitted their RfA (A). Second, Respondent’s consent 

in the BITs does not establish this Tribunal’s jurisdiction (B). 

 
52 Abaclat, Dissenting Opinion, ¶7. 
53 Abaclat, Dissenting Opinion, ¶8. 
54 Dolzer/Schreuer, p.254. 
55 Kılıç, ¶¶6.2.1-6.2.2; Schreuer et al., pp.206-207. 
56 Generation Ukraine, ¶¶12.2-12.3; El Paso, Jurisdiction, ¶35.  
57 Schreuer, Denunciation, pp.353-354.  
58 Respondent’s Exhibit 1. 
59 Facts, ¶24. 
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A. Claimants cannot initiate ICSID arbitration following Respondent’s notice of 

denunciation 

[55] Pursuant to Art.54(a) of the Vienna Convention on the Law of Treaties (“VCLT”), the 

denunciation of a treaty must be in line with its own provisions.60 In the case of the ICSID 

Convention, the effects of denunciation are provided in Arts.71 and 72.61  

 

Art.71 ICSID Convention 

“Any Contracting State may denounce this Convention by written notice to the 

depositary of this Convention. The denunciation shall take effect six months after receipt 

of such notice.” 

 

Art.72 ICSID Convention 

“Notice by a Contracting State pursuant to Articles 70 or 71 shall not affect the rights 

or obligations under this Convention of that State or of any of its constituent 

subdivisions or agencies or of any national of that State arising out of consent to the 

jurisdiction of the Centre given by one of them before such notice was received by the 

depositary.” 

 

[56] Art.71 generally provides for the right of a Contracting State to denounce the ICSID 

Convention.62 In accordance with Art.71, the rights and obligations of the State arising from 

the ICSID Convention are terminated six months after the receipt of the notice of 

denunciation.63 Art.72 contains a different rule with respect to when the denunciation affects 

the rights deriving from consent to arbitration.64 If consent was given before the notice of 

denunciation, rights or obligations arising therefrom shall remain unaffected.65 

[57] In this vein, Respondent submits that the six-month period of Art.71 ICSID Convention was 

not available for Claimants to commence ICSID arbitration (1). To the contrary, Art.72 

prevents Claimants from initiating arbitration after the notice of denunciation (2). 

 
60 Villiger, p.685. 
61 Schreuer et al., pp.1278-1282. 
62 Favianca, ¶267. 
63 Ibid. 
64 Favianca, ¶268; Schreuer, Denunciation, p.355. 
65 Schreuer, Denunciation, p.355. 
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1. The six-month period of Art.71 ICSID Convention was not available to 

Claimants 

[58] The Preamble of the ICSID Convention expressly states that a Contracting Party does not 

automatically give its consent to ICSID arbitration by the mere ratification of the ICSID 

Convention.66 On this basis, the Favianca tribunal emphasised that there is a “division of 

labour” between Arts.71 and 72.67 Art.71 refers to rights and obligations of a State as a 

Member to the ICSID Convention.68 Art.72 refers to rights and obligations of a State as a 

party or potential party to ICSID arbitration.69 

[59] On the one hand, the six-month period of Art.71 is preserved for participative rights,70 the 

right to nominate arbitrators,71 immunities and privileges.72 As to the State’s duties, the six-

month period of Art.71 applies to financing duties,73 the duty to exercise diplomatic 

protection,74 the duty to recognise and enforce ICSID awards75 and the duty to refer to the 

International Court of Justice in cases of interpretive or applicatory disputes on the ICSID 

Convention.76 

[60] On the other hand, Article 72 specifically regulates the right of the Contracting parties to 

institute proceedings77 and their corresponding obligation to be brought before ICSID’s 

jurisdiction.78 Thus, with respect to such rights arising out of consent, Art.72 applies as lex 

specialis.79 

[61] It follows that to adjudge whether Claimants could institute ICSID arbitration proceedings, 

the Tribunal must apply Art.72, in the exclusion of Art.71 ICSID Convention.  

 
66 ICSID Convention, Preamble, 7th Recital. 
67 Favianca, ¶269; Transban, Separate Opinion, ¶6. 
68 Ibid. 
69 Ibid. 
70 Arts.4-7, 65 ICSID Convention. 
71 Art.13 ICSID Convention. 
72 Art.19 ICSID Convention. 
73 Art.17 ICSID Convention. 
74 Art.27 ICSID Convention. 
75 Art.54 ICSID Convention. 
76 Art.64 ICSID Convention. 
77 Art.36 ICSID Convention. 
78 Ibid.  
79 Favianca, ¶270; Tzanakopoulos, p.13. 
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2. Claimants did not timely accept Respondent’s offer under Art.72 ICSID 

Convention 

[62] Art.25(1) ICSID Convention provides for the irrevocability of consent in the following terms: 

“When the parties have given their consent, no party may withdraw its 

consent unilaterally” 

[63] A contrario, if the investor has not accepted the State’s offer to arbitrate, the State shall 

remain free to revoke its unilateral offer.80 Art.72 ICSID Convention constitutes a special 

application of the principle of irrevocability.81 Mr. Broches, the principal architect of the 

ICSID Convention, was unequivocal in clarifying that States may revoke their unilateral 

consent by denouncing the ICSID Convention.82 In the case that the offer is not accepted by 

the investor before the notice of denunciation, the investor cannot later bring a claim before 

ICSID.83 

[64] Indeed, it is only the rights and obligations arising out of “consent” that are not affected by 

the denunciation. For the interpretation of the term consent recourse must be drawn to its 

context.84 In fact, throughout the ICSID Convention, “consent” is understood as mutual 

consent between the parties, unless explicitly referred to as unilateral.85 Therefore, consent 

in Art.72 signifies mutual consent.86 

[65] Based on this exact reasoning, the Favianca tribunal,87 along with Professor Schreuer and 

other distinguished scholars,88 have emphasised that the denunciation of the ICSID 

Convention immediately withdraws the State’s unaccepted offer to arbitrate. 

[66] For the sake of clarity, the phrase “given by one of them” in Art.72 does not refer to a 

unilateral consent.89 Rather, it refers to the range of possible parties to a consent agreement 

on the side of the denouncing state, i.e. the state iself, its constituent subdivisions or 

agencies.90 

 
80 UNCTAD, Consent to Arbitration, p.37. 
81 Schreuer, Denunciation, p.363; Sander, p.4. 
82 UNCTAD, Denunciation, p.6. 
83 Ibid. 
84 Dörr/Schmalenbach, pp.543-545. 
85 Schreuer, Denunciation, pp.356-357. 
86 Favianca, ¶278. 
87 Favianca, ¶282. 
88 Schreuer, Denunciation, p.362; Transban, Separate Opinion, ¶25; Tzanakopoulos, pp.12-13. 
89 Favianca, ¶279. 
90 Schreuer, Denunciation, pp.366-367. 
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[67] Accordingly, Respondent respectfully urges this Tribunal to adopt this line of reasoning. In 

the instant case, when Claimants filed their RfA, Respondent’s offer to arbitrate was no 

longer standing. This Tribunal, thus, lacks jurisdiction ratione voluntatis. 

B. Respondent’s consent in the BITs cannot establish this Tribunal’s jurisdiction 

[68] The Favianca tribunal affirmed that the consent contained in a BIT cannot modify the general 

jurisdictional requirements of the ICSID Convention.91 In interpreting an identical arbitration 

clause, the tribunal concluded that an “unconditional” consent under the BIT may not 

establish ICSID jurisdiction if the ICSID Convention requirements are not satisfied.92  

[69] This is so, since a BIT and the ICSID Convention are two separate legal instruments.93 It 

follows that a consent given in a BIT cannot limit the right of a State to withdraw its consent 

under Art.72 ICSID Convention. Accordingly, Respondent’s “unconditional” consent 

contained in Art.9(3) BITs does not suffice for the establishment of this Tribunal’s 

jurisdiction. 

III. RESPONDENT HAS NOT CONSENTED TO THE PRESENT MULTI-PARTY 

ARBITRATION PROCEEDINGS 

[70] There is nothing ordinary in the joint filing of Claimants’ claims. Three competitive billion-

dollar companies have chosen to pursue a single arbitration.94 The reason could not possibly 

lie on splitting the arbitration bill or on a sudden interest in their competitors’ profitable 

business. Rather, the reason lies on the existence of a TPF, which Claimants have deliberately 

chosen to conceal.95 

[71] Under these circumstances, Respondent requests this Tribunal to abstain from proceeding to 

the merits of this multi-party arbitration. It is Respondent’s firm standing that Claimants can 

only pursue their claims individually in three separate arbitral proceedings. Accordingly, 

Respondent objects to the jurisdiction of this Tribunal on two alternative grounds. First, 

Respondent has not provided its specific consent to the joining of the claims (A). Second, 

 
91 Favianca, ¶260. 
92 Favianca, ¶261. 
93 Favianca, ¶260. 
94 Facts, ¶¶7-9. 
95 Facts, ¶24. 
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Claimants’ claims are not sufficiently homogeneous so as to be merged into a single 

proceeding (B). 

A. Respondent never provided its specific consent to the joining of Claimants’ claims 

[72] Respondent submits that it has never consented to the group treatment that Claimants’ TPF 

desires to introduce in the present proceedings. This would require a specific and explicit 

consent of Respondent, which is evidently missing in the present case. This exact point is 

robustly supported by Professor Abi-Saab, in his dissenting opinion in Abaclat.96 

[73] In the latter case, the existence of a TPF that had full control over the claimants’ claims 

resulted in their group treatment.97 The 60,000 individual interests of the claimants were 

merged into the singular interest of the TPF.98 On this basis, Professor Abi-Saab opined that 

treating the multiple claims as one, violated respondent’s right to have the opportunity to 

contest and refute every element of each of the claims one by one.99 

[74] Art.48(3) ICSID Convention provides that the award rendered shall deal with every question 

submitted to the tribunal and shall state the reasons upon which it is based.100 It is for this 

exact reason that group treatment does not meet the stringent due process standards of ICSID 

arbitration.101 Accordingly, the establishment of jurisdiction is not possible in the absence of 

respondent’s specific consent.102 The changes in the procedures are so fundamental that 

neither the accession to the ICSID Convention nor the general consent to ICSID arbitration 

would suffice.103 

[75] Quite similarly, in the present case, Respondent submits that Claimants’ resourceful efforts 

to present themselves as a “group” shall remain void, absent Respondent’s specific consent. 

Indeed, throughout their RfA, Claimants endeavour to unify facts and evidence, even in cases 

where these facts and evidence are pertinent to only one of them. For example, the only 

evidence Claimants introduce in the present proceedings is a declaration of the Vice President 

of SpeakUp.104 

 
96 Abaclat, Dissenting Opinion, ¶¶126-127; See also, Strong, pp.55-56 
97 Abaclat, ¶487. 
98 Ibid. 
99 Abaclat, Dissenting Opinion, ¶¶236-239. 
100 Schreuer et al., p.824. 
101 Abaclat, Dissenting Opinion, ¶239. 
102 Abaclat, Dissenting Opinion, ¶276; See also, Ambiente, Dissenting Opinion, ¶350. 
103 Abaclat, Dissenting Opinion, ¶153. 
104 Claimants’ Exhibit 6. 
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[76] What is more suspicious, however, is that the joining of the claims was “required” by a TPF, 

as it viewed that the joint claim was “more likely to succeed”.105 To top Respondent’s 

distrust, Claimants have made the existence of the TPF an unsolved mystery.106 Yet, it is still 

evident that the TPF is in full control over the claims and it is the TPF itself who is actually 

represented in the present dispute. No other apparent reason could justify the joining of claims 

by three globally competitive firms. 

[77] For the reasons set out above, Respondent submits that this Tribunal should not tolerate 

Claimants’ efforts to introduce novel types of procedure without Respondent’s specific 

consent. Ultimately, Respondent submits that this Tribunal should reject Claimants’ request 

for group examination of their claims.  

B. Alternatively, Claimants’ claims are not homogeneous 

[78] Even if this Tribunal finds that a specific consent is not required, Respondent submits that 

Claimants’ claims are not sufficiently homogeneous so as to be examined in a single 

proceeding. 

[79] The Alemanni and Ambiente tribunals confirm that the homogeneity of the claims is an 

essential criterion for the establishment of jurisdiction over multi-party proceedings.107 In 

specific, the Alemanni tribunal reasoned that the term “any dispute” in Art.25(1) ICSID 

Convention signifies that the claims merged must arise from “a” single dispute.108 

[80] In that sense, it defined that homogeneity of claims exists when the interests represented by 

the claimants are “in all essential respects identical”.109 The Ambiente tribunal saw 

homogeneity as a standard that cumulatively requires a common legal and factual link 

between the claims.110  

[81] Yet, homogeneity is manifestly missing here. Claimants lack an identical interest in the 

present proceeding (1). Moreover, Claimants’ claims do not share a common legal and factual 

background (2) that would secure the fair and effective joint examination of their claims. 

 
105 Facts, ¶24. 
106 Ibid. 
107 Alemanni, ¶289; Ambiente, ¶154.  
108 Alemanni, ¶292. 
109 Ibid. 
110 Ambiente, ¶161. 
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1. Claimants do not share an identical interest  

[82] Professor Schreuer supports that multi-party claims in ICSID arbitration should arise from 

one investment operation.111 Multi-party claims are brought by companies claiming jointly 

with their parent companies or their subsidiaries.112 In the same vein, the Alemanni tribunal 

clarified that separate investors share an “identical interest” when the claims arise from a 

single investment.113 

[83] Such an “identical interest” existed in Ampal American and Orascom. In both cases, parent 

companies and their wholly owned subsidiaries114 claimed the same damages for the same 

harm occurred in a single investment in different proceedings.115 However, the tribunals 

forbade these parallel proceedings for this exact reason: the identity of interests represented 

would result in double recovery for the same damage.116 

[84] In stark contrast, in the instant case, the interests represented on Claimants’ side are in all 

essential respects different. Claimants are claiming different damages, arising from different 

harm which occurred to three different investments.117 Neither are they controlled by 

common shareholders nor do they belong to the same group of companies.118 To the contrary, 

they are competitive firms that do not share any interest, let alone an identical one, in pursuing 

a single arbitration. 

2. Claimants’ claims lack legal and factual homogeneity 

[85] The Alemanni tribunal remarked that the examination of homogeneity as a jurisdictional 

requirement shall not be limited to the parties’ submissions at the jurisdictional phase.119 

Rather, the Tribunal should also decline jurisdiction if it finds lack of homogeneity from the 

evidence submitted at the merits stage.120 

[86] It is on this basis that Respondent will at this stage demonstrate the fundamental differences 

in Claimants’ claims both in their legal (a) and factual (b) background. Given that the 

 
111 Schreuer et al., p.163. 
112 Ibid. 
113 Alemanni, ¶292.  
114 Ampal-American, ¶331; Orascom, ¶494. 
115 Ampal-American, ¶331; Orascom, ¶¶488-489. 
116 Ampal American, ¶¶ 331, 339; Orascom, ¶510. 
117 Claimants’ Exhibit 7. 
118 PO2, ¶9. 
119 Alemanni, ¶¶294-295. 
120 Ibid. 
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Tribunal has declined Respondent’s request for bifurcation,121 the specifics of the differences 

will be addressed in the merits of Respondent’s written submission. 

a. Lack of legal homogeneity 

[87] In Ambiente, the tribunal held that the requirement of legal homogeneity is only met if the 

claims are based on the same legal instrument.122 Nevertheless, in the present case, 

Claimants’ claims are based on two entirely different BITs.123 While FriendsLook’s claims 

are based on the Tyrea-Novanda BIT, Whistler and SpeakUp base their claims on the Tyrea-

Kitoa BIT.124 Claimants’ contention that “the entire Tyrea-Novanda and Tyrea-Kitoa BIT 

are identical”125 totally disregards the fundamental principles of treaty interpretation. 

[88] Identical wording does not entail identical interpretation. For instance, Art.II:4 of the 

Marrakesh Agreement states that the General Agreement on Tariffs and Trade (“GATT”) 

1947 and the GATT 1995 constitute legally distinct instruments, despite their identical text. 

In fact, the World Trade Organisation (“WTO”) Appellate Body in US-FSC, affirmed that 

the WTO Agreements of 1995 impose obligations that “go well beyond the merely applying 

and interpreting [...] the GATT 1947”.126 

[89] In the same spirit, the Tyrea-Novanda and the Tyrea-Kitoa BITs constitute different legal 

instruments with potentially different standards of protection. Under Arts.31 and 32 VCLT, 

the object and purpose, the travaux préparatoires and the circumstances of conclusion of the 

treaty are significant for its interpretation.127 

[90] In this vein, each of the BITs is the outcome of ad hoc negotiations between the particular 

Contracting Parties and reflects their unique inter-State relationship. Their different object 

and purpose, their different Preambles, their different travaux préparatoires and their 

different circumstances of conclusion illustrate that the standards of protection could not 

possibly be considered as “identical”. Such contention only evinces yet another desperate 

attempt of Claimants to equate dissimilar circumstances. 

 
121 Decision on Respondent’s Application under ICSID AR 41(5), ¶¶54-55. 
122 Ambiente, ¶161. 
123 Facts, ¶¶2, 7-9. 
124 Ibid. 
125 RfA, ¶3. 
126 US-FSC, ¶117. 
127 Wälde/Sabahi, pp.777-778. 
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b. Lack of factual homogeneity 

[91] The Noble Energy tribunal explained that different claims can be brought in a single 

proceeding only if they stem from the same facts, the same overall economic transaction, and 

the same measures.128 Similarly, in Ambiente, the factual background was deemed 

sufficiently homogeneous on the basis that the violation of the singular BIT derived from a 

single State conduct.129 

[92] In the present case, despite the TPF’s attempts to “mix-up” Claimants’ claims, there are 

fundamental differences in their factual background. The blocking of each of Claimants’ 

platforms was imposed as a criminal penalty, in accordance with Art.117 of the Tyrean Penal 

Code.130 The penalty, as an expression of social disapproval, is inextricably linked with the 

person and its conduct. It was imposed on a case-by-case basis, by way of three separate 

Ordinances.131 It can, thus, in no way be assumed that the disputes derive from the same 

factual background. 

[93] Consequently, Claimants’ self-consolidation of their claims is arbitrary in the absence of any 

commonalities between Claimants. The Tribunal shall, thus, decline jurisdiction over the 

present proceedings. 

  

 
128 Noble Energy, ¶192.  
129 Ambiente, ¶161. 
130 Claimants’ Exhibit 2. 
131 Claimants’ Exhibit 4. 
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LIABILITY 

 
 

[94] In the event that this Tribunal assumes jurisdiction over the merits of the case, Respondent 

submits that there is no violation of the BITs. Respondent has not expropriated Claimants’ 

investments in Tyrea under Art.6 BITs (IV). Additionally, the treatment accorded to 

Claimants is in full conformity with Art.3(1) BITs (V). In any case, Art.7 BITs alleviates 

Respondent from any alleged obligation to compensation (VI). Should the Tribunal still find 

that Respondent is liable, its liability is substantially restricted by Claimants’ contribution to 

their loss (VII). 

IV. RESPONDENT HAS NOT EXPROPRIATED CLAIMANTS’ INVESTMENTS 

UNDER ART.6 BITS 

[95] This is not the first case of an investor demanding immunity for the negative externalities of 

its operation in a foreign country. Nevertheless, Claimants’ dissatisfaction that they did not 

hold a blank-cheque for operating in Tyrea, does not imply that Respondent has expropriated 

their investments. It is Respondent’s main submission that the blocking of Claimants’ 

platforms does not constitute an expropriation neither under Art.6 BITs nor under customary 

international law.132 

[96] An expropriation does not constitute a mere interference with an investment, but rather an 

interference that renders the investor’s property useless.133 Expropriation can occur either 

directly or indirectly.134 A direct expropriation involves a compulsory transfer of property 

rights.135 An indirect expropriation may not involve a transfer of legal title, but it still has an 

equivalent effect to the taking of property.136 However, expropriatory effects per se do not 

render an act expropriatory.137 Under customary international law, a legitimate exercise of 

the State’s regulatory powers does not amount to an expropriation.138 

 
132 Response, ¶7.  
133 Starrett Housing, ¶66. 
134 McLachlan/Shore/Weiniger, p.381. 
135 Amoco, ¶220. 
136 Waste Management II, ¶143. 
137 Chemtura, ¶266. 
138 Ibid. 
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[97] Here, the blocking of Claimants’ platforms does not constitute either a direct or an indirect 

expropriation.139 Respondent neither took Claimants’ legal title of property, nor did it subject 

Claimants’ investments to any measure of equivalent effect. In fact, Respondent exercised its 

inalienable right to protect its people from an investment that had disastrous effects on its 

national peace and security. Ultimately, the blocking of Claimants’ platforms was a sanction 

imposed in accordance with the Tyrean legal order as enshrined in Law 0808-L and Art.117 

of the Tyrean Penal Code.140 

[98] Respondent submits that Claimants’ plea of an expropriation of its assets shall be rejected on 

three alternative grounds. First, Claimants’ sales contracts do not constitute assets susceptible 

to expropriation (A). Second, Respondent has not substantially and permanently deprived 

Claimants of their investments (B). Third, Respondent’s legitimate exercise of its police 

powers shall not be equated to an indirect expropriation (C). 

A. Claimants’ contractual rights are not susceptible to expropriation 

[99] The term “expropriate”, in its ordinary meaning, describes an act “of the state or an authority 

taking property from its owner for public use or benefit”.141 A defining characteristic of 

property is that it is capable of being “taken”.142 What qualifies property rights is not just that 

they belong to someone, but that they might “just as well be someone else’s”.143 

[100] The Lauder tribunal has reiterated that what cannot be “taken” to the benefit of the State 

cannot be susceptible to expropriation.144 It is on this conceptual basis that personal rights 

are not capable of being expropriated, since they cannot “just as well be someone else’s”.145 

Contract rights are not property rights for taking purposes, insofar as they reflect nothing 

more than a personalised bilateral agreement.146  

[101] Separated from the personalised contractual relationship, such rights have no value and 

cannot be circulated in the market.147 For this reason, the Emmis and Mezzanine tribunals 

affirmed that it is not possible to expropriate a pure contractual right, even though it may fall 

 
139 Response, ¶16(3)(a). 
140 Claimants’ Exhibit 2. 
141 Oxford Dictionary, p.538. 
142 Mezzanine, ¶148; Douglas, p.375. 
143 Penner, p.112.  
144 Lauder, ¶203. 
145 Douglas, p.375. 
146 Merrill, pp.993-994; Douglas, p.375.  
147 Mezzanine, ¶147.  
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under the definition of an “investment” under the BIT.148 The State cannot use a purely 

personalised contract to its own benefit.149 

[102] In this vein, Claimants’ contractual rights are simply incapable of being expropriated.150 

Respondent could never benefit from the non-performance of Claimants’ contracts. 

Claimants’ advertising and paid-subscription contracts are inextricably linked with the 

contractual relationship between Claimants, their users and the advertising companies.151 

Respondent could not possibly demand payment from Claimants’ counterparties. 

Consequently, Claimants’ contractual rights are not susceptible to expropriation. 

B. Respondent has not substantially and permanently deprived Claimants of their 

investments 

[103] An indirect expropriation cannot encompass any less severe restraints than expropriation 

itself; the State’s interference must be equivalent to the “taking” of property.152 Both the Pope 

& Talbot and the Lauder tribunals enunciated that the determinative factor of a “taking” is 

the effect of the measure upon the assets giving value to the investment.153 As affirmed by 

LG&E, to the extent the investor retains ownership over the asset-base of the investment, it 

is very likely that its value rebounds in the future.154 In such a case, an expropriation claim 

must be rejected.155 

[104] Here, Respondent never interfered with Claimants’ ownership of the asset-base of their 

investments.156 Claimants retained full control over their software and the users’ data, which 

are the key assets of their investments for the generation of revenues. The profitability of 

such assets lies on confidentiality and exclusivity.157 An actual “taking” and circulation of 

their software and data in the market would destroy their international business operations.  

[105] The Feldman tribunal accentuated that the possibility of an alternative use of the asset-base 

of the investment excludes a finding of expropriation.158 It is on these grounds that a finding 

 
148 Emmis, ¶¶164, 169; Mezzanine, ¶153. 
149 Mezzanine, ¶148. 
150 Response, ¶7. 
151 Facts, ¶¶7-9. 
152 Pope & Talbot, ¶¶96, 104; Chemtura, ¶259. 
153 Pope & Talbot, ¶98; Lauder, ¶202. See also, Newcombe, pp.414-415. 
154 LG&E, Decision on Liability, ¶200. 
155 Ibid. 
156 Response, ¶7. 
157 European IP Helpdesk, Software, Copyright or Patent. 
158 Feldman, ¶142. 
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of expropriation should be excluded in the present case. Claimants’ retainment of their asset 

base and know-how allowed them to alternatively use it for other continuing lines of business 

activities, such as digital advertising. 

[106] Ultimately, the only reason why these assets were not used by Claimants to their profit, was 

their own business decision to wind down all operations in Tyrea immediately after the 

blocking.159 The Tyrean Communications Agency (“TCA”) Ordinances were perspicuous. 

The blocking was “pending further notice”,160 and was evidently contingent upon Claimants’ 

compliance with Law 0808-L. Such minimal duration cannot substantiate an expropriation 

claim. Illustratively, in Myers, an 18-month total ban of the claimant’s import business was 

not deemed as an interference equivalent to expropriation.161 

[107] Therefore, the temporary halt of Claimants’ broadcasting does not even come close to a 

“taking” of property. Respondent must not be held liable for Claimants’ bad business 

decisions. 

C. Respondent has legitimately exercised its police powers in blocking Claimants’ 

platforms 

[108] It is a uniformly accepted rule of customary international law that States have the sovereign 

power to adopt regulations in pursuit of a legitimate public purpose.162 Regulatory activity 

exercised under the “police powers” doctrine does not constitute an expropriatory act and 

does not create any obligation for compensation.163  

[109] A State’s sovereign power to pursue its fundamental national interests may only be limited 

by elementary requirements of international law.164 Host-States may not be held liable for 

their general regulatory activity, in furtherance of a public purpose, enacted in due process of 

law and in a non-discriminatory manner.165 

[110] In this vein, Respondent requests this Tribunal to vindicate its sovereign authority to protect 

its people and its territory from an investment that turned out disastrous for its national peace 

 
159 Facts, ¶21; PO2, ¶12. 
160 Claimants’ Exhibit 4. 
161 Myers, ¶284. 
162 Saluka, ¶261; Methanex, Part IV, Chapter D, ¶7. 
163 Quiborax, ¶205; Chemtura, ¶266; Total, ¶195. 
164 Invesmart, ¶501. 
165 Methanex, Part IV, Chapter D, ¶7. 
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and security.166 The measure served a public purpose, legitimate and significant to the highest 

degree (1). It was adopted in full observance of due process of law (2) and in a non-

discriminatory manner (3). 

1. The blocking of Claimants’ platforms served a legitimate public purpose 

[111] Governmental judgements of national needs must be accorded the greatest degree of 

deference by international investment tribunals.167 In fact, tribunals have consistently 

abstained from second-guessing the State’s sovereign authority to regulate in matters of 

taxation,168 political independence and economic development,169 public health,170 and 

environment.171 The tribunal’s power to evaluate the State’s sovereign authority is restricted 

to the manifest lack of reasons for the enactment of a measure,172 in the light of the specific 

circumstances.173 

[112] In the present case, Respondent would be accountable to its own people if it failed to preserve 

the most virtuous public purpose of them all: its national peace and security. After five long 

years of peace,174 Respondent was slipping back to civil war.175 Claimants’ platforms were 

used by the enemies of ethnic conciliation as a vehicle to spread hate and divide.176 Violence 

orchestrated through Claimants’ platforms resulted in hundreds of casualties of Tyrean 

people.177 

[113] Millions of fake accounts were specifically created for that purpose.178 Through the use of 

hashtags and threads, their violent messages were viewed instantaneously by millions of 

users.179 Millions of Tyreans became every-day witnesses of the country’s slow and 

 
166 Response, ¶8.  
167 Koch, ¶7.22; Investmart, ¶484. 
168 Invesmart, ¶¶493-494; Feldman, ¶106. 
169 Kardassopoulos, ¶391. 
170 Philip Morris, ¶399. 
171 Chemtura, ¶266; Henckels, pp.252-253. 
172 Glamis Gold, ¶805. 
173 Invesmart, ¶500. 
174 Facts, ¶1. 
175 Facts, ¶21. 
176 Facts, ¶13. 
177 Facts, ¶14. 
178 Facts, ¶13. 
179 Facts, ¶12. 
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excruciating conviction to a second civil war.180 A single extremist post on Whistler was 

viewed by 30 million people.181 

[114] Eventually, Respondent’s decision to block Claimants’ websites was an issue of its own 

continuance as a State. On this basis, Respondent urges this Tribunal to respect its conscious 

decision not to play Russian Roulette with the lives of its people.  

2. The blocking of Claimants’ platforms was implemented with due process of 

law 

[115] The Rusoro tribunal has analysed the requirement of due process in two components.182 First, 

the measure must be properly adopted by a competent authority.183 Second, the investor must 

be afforded an ex post opportunity to challenge the measure before an independent and 

impartial judicial body.184  

[116] Here, Respondent’s conduct vis-à-vis Claimants is yet another exhibit of its loyalty to the 

fundamental democratic standards of due process of law. First, the blocking of their platforms 

fully complied with the procedures established in Law 0808-L and Art.117 of the Tyrean 

Penal Code.185 Under the latter, the TCA was vested with the authority to decide on the 

blocking.186 Second, Claimants’ contempt in pursuing judicial review in Respondent’s 

national courts does not amount to a violation of due process.  

[117] Further, Claimants’ demand for a prior notice187 has been steadily rejected by arbitral 

jurisprudence. The OIEG, Koch and Crystallex tribunals, all uniformly confirm that the 

standard of due process does not include an obligation of an ex ante notification or prior 

hearing.188 This is especially so in cases where the situation calls for immediate action.189 

[118] It follows that the blocking of Claimants’ platforms was adopted in full observance of due 

process of law.  
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3. The blocking of Claimants’ platforms was implemented in a non-

discriminatory manner 

[119] A finding of discrimination requires much more than differential treatment.190 In order for 

discrimination to exist, similar cases must be treated differently without any justification.191 

Nevertheless, discrimination also goes the other way around. The Total tribunal has 

emphasised that the same treatment of those who are in material respects different also 

amounts to discrimination.192  

[120] In this vein, Respondent’s decision not to“block all social media of the same type active in 

its territory”193 cannot, in any way, be equated to discrimination. In contrast, it is a full 

reflection of the principle of equality. Despite the severity of the circumstances and the 

difficulty in weighing and balancing considerations implicated, the TCA managed to treat 

different circumstances in an analogous manner. The TCA’s mandate under Art.117 of the 

Tyrean Penal Code was not to impose sanctions altogether. Rather, it was to impose sanctions 

based “on the gravity and possibility to cure the particular transgression”.194 

[121] Importantly, “the audience size and the amount of content published”195 were decisive for 

the TCA’s decisions. The size difference between Claimants and Wink and TruthSeeker196 

could never prompt the imposition of the same sanction. The dissemination of hate speech 

was exceptionally difficult through Wink and TruthSeeker.197 On the one hand, Wink is 

simply a messenger application and hate messages could not reach a wide range of audience 

through the use of hashtags.198 On the other hand, the dissemination of hate speech in 

TruthSeeker was already prevented by the Tyrean competent authorities.199 It is on this exact 

basis, that the TCA’s decision to impose different sanctions on different violations is in full 

compliance with the principle of non-discrimination.200 
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[122] In conclusion, Respondent’s actions never amounted to an expropriatory act. Respondent 

never deprived Claimants of their investments. It never targeted Claimants; the blocking of 

their platforms was simply the result of Respondent’s general regulatory powers which were 

applicable to all similarly situated companies in Tyrea. Respondent must not be held liable 

to pay compensation for protecting interests that are fundamental for its own continuance as 

a State. 

V. RESPONDENT HAS ACCORDED CLAIMANTS FAIR AND EQUITABLE 

TREATMENT UNDER ART.3(1) BITS 

[123] In analysing the relationship between the fair and equitable treatment (“FET”) and the non-

impairment standards, the Lemire II tribunal clarified that both standards provide equal 

protection.201 It follows that Claimants are not entitled to multiple levels of protection under 

Art.3(1) BITs. In essence, Claimants may singularly invoke the FET standard, which 

conceptually incorporates the non-impairment standard.  

[124] Nevertheless, the FET standards invoked by each Claimant are not singular. In OKO, among 

three different investors, two different FET standards were applied in accordance with two 

distinct BITs.202 Accordingly, Respondent requests from this Tribunal to apply no more than 

the actual levels of FET protection owed to each Claimant in view of the BITs’ different 

Preambles.203 

[125] The fundamental aspects of FET were identified in Rumeli.204 A host-State’s conduct must 

not be grossly unfair, discriminatory, or lacking in due process and transparency; rather, it 

should protect the investor’s legitimate expectations.205 

[126] In the instant case, each of Respondent’s regulatory actions served a legitimate and highly 

significant purpose. In issuing and implementing Law 0808-L, Respondent fully observed 

due process of law and acted in a non-discriminatory manner. Ultimately, in no way has 

Respondent frustrated Claimants’ legitimate expectations (A) or ambushed Claimants by 

acting in a non-transparent manner (B). 
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A. Respondent has not frustrated Claimants’ legitimate expectations 

[127] A legitimate expectation is an expectation that is reasonable, i.e not ill-formed or overly 

optimistic, according to objective criteria and under the light of the circumstances 

surrounding the investment.206 Such expectations may derive from a fully detailed 

examination of the legal framework and the relevant circumstances at the time the investment 

was made.207 

[128] Here, it is hardly conceivable how the implementation of Law 0808-L was 

“unforeseeable”208 or a “major surprise”,209 as averred by Claimants. Given their 

international operations and their experience in the social media sector,210 such an allegation 

is neither reasonable nor legitimate. 

[129] None of Respondent’s public statements could be perceived as a commitment to the freezing 

of the regulatory framework (1). If anything, Respondent’s commitments under the ICCPR 

should have predisposed Claimants that restriction of hate speech and extremist content was 

the upcoming development of Respondent’s regulations (2). In fact, such regulation was 

totally foreseeable, in light of the particular circumstances surrounding their investment in 

Tyrea (3) and the international regulatory trends in this respect (4).  

1. Respondent did not provide any assurances for a static regulatory 

framework 

[130] States have the undisputed sovereign right to regulate, and investors must conform to such 

regulatory changes.211 Absent a stabilisation clause or other specific assurances, legitimate 

expectations for absolute regulatory stability may not arise.212 In the present case, nowhere 

in the BITs is there a stabilisation clause. Nor has Respondent provided any assurances to 

Claimants in its public representations. 

[131] The GreenTech tribunal clarified that only repeated and precise statements specifically 

addressed to each investor may amount to guarantees for a stabilised legal framework.213 In 
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207 Invesmart, ¶281; Duke Energy, ¶340. 
208 RfA, ¶7. 
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contrast, the Mamidoil, Continental and El Paso tribunals have enunciated that general 

political statements cannot give rise to legitimate expectations.214  

[132] Here, in the Governmental Press Release of Law 1125-L, the spokesperson of the Tyrean 

Government never referred to the stabilisation of the legal framework.215 He was precise in 

stating that Law 1125-L expected to lay down the ground for a “fruitful collaboration” 

between Respondent and any potential investor in social media.216 In contrast to 

Respondent’s straightforwardness, Claimants never met their end of the bargain. Their 

aspired relationship of trust and cooperation was utterly shuttered by Claimants’ indifference 

in restricting extremist content and hate speech.217 

[133] In the international conference hosted in Tyrea in December 2014, Respondent’s 

representatives once more reiterated the burdensome social responsibility of any potential 

investor in the Tyrean Web.218 In her opening speech, Respondent’s representative could not 

be more articulate in emphasising that the Government would do its absolute best to facilitate 

the Internet possibilities “for the people of Tyrea”.219 Respondent would not prioritise the 

mere economic interests of investors to the detriment of the Tyrean people. Respondent’s 

new democratic regime is defined by a Government “of the people, by the people, for the 

people”.  

[134] To conclude, Claimants could not reasonably expect the freezing of the regulatory 

framework, especially absent any assurances to that effect. 

2. Respondent’s ratification of the ICCPR may not create legitimate 

expectations for a static regulatory framework 

[135] The Urbaser tribunal has emphatically stated that legitimate expectations of the investors 

must be framed within the limits of human rights.220 Investors may not expect from the host-

State to infringe fundamental human rights in order to protect their investments.221 Here, 
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Respondent was neither willing, nor bound to prioritise Claimants’ investments over the basic 

human rights of its people. 

[136] The ICCPR could in no possible way ensure a framework that would allow the dissemination 

of hate speech, extremist propaganda, incitement to crime, civil war or genocide. In specific, 

the relevant provisions of the ICCPR are the following: 

Art.19 ICCPR 

“The right to freedom of expression may be subject to certain 

restrictions, but these shall only be such as are provided by law 

and are necessary: (a) For respect of the rights or reputations of 

others; (b) For the protection of national security or of public order 

[...]” 

 

Art.20(1) ICCPR  

“Any propaganda for war shall be prohibited by law.” 

 

Art.20(2) ICCPR 

“Any advocacy of national, racial or religious hatred that 

constitutes incitement to discrimination, hostility or violence shall 

be prohibited by law.” 

 

[137] Under these circumstances, Claimants could not have reasonably expected that Respondent 

would not enforce laws for the prevention of such actions. Law 1125-L was evidently no 

longer sufficient for the regulation of Claimants’ operations in Tyrea. In view of Claimants’ 

indifference, Respondent was obliged under international law to take action. 

[138] Hate speech is a crime.222 Those who disseminate it are criminals.223 Those who facilitate it 

shall neither enjoy nor expect immunity. 

3. Respondent’s socio-political circumstances foreshadowed subsequent 

changes in the regulatory framework 

[139] The Duke Energy tribunal highlighted that any prudent investor must duly take into 

consideration the political, socioeconomic and historical conditions prevailing in the host-
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State.224 The Parkerings tribunal accentuated that the transition of respondent from the Soviet 

Union to the European Union could only guarantee major regulatory changes in the future.225  

[140] Quite similarly, hereto, the recent transition of Respondent from a military dictatorship to 

democracy226 illustrated that Law 1125-L could be no more than the first regulatory step 

towards democratisation. After the internationally supervised elections held in 2013, 

Respondent has been under a constant attempt for state rebuilding.227 The examples of 

Yemen, Lebanon, Haiti and Nigeria evince that the regulatory framework is subject to 

constant legal changes at the first years of transition.228 

[141] The post-civil war situation in Tyrea229 only reaffirmed that Law 1125-L was not sufficient 

for the regulation of hate-speech. This is even more so, since Respondent had no hands-on 

experience on the regulation of social media.230 Claimants should have been aware that their 

investments could turn out fatal for Respondent, if no one took the initiative in regulating 

hate speech. 

[142] International experience reiterates this point. In Myanmar, the UN Human Rights Council 

annotated that the role of social media was significant to the incitement of violent acts against 

the Muslim minority.231 In fact, Facebook had been an ideal instrument for those seeking to 

spread hate, in a context where, for most users, Facebook is the Internet.232 In Rwanda, even 

newspaper publications and radio broadcasts were capable of the genocide of the Tutsi 

minority.233 

[143] Therefore, Claimants could not sincerely argue that they exercised due diligence in order to 

be protected under the FET. Had they taken a thorough examination of the political and social 

situation in Tyrea, hate speech regulations should not have been “unforeseeable”. 
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4. International regulatory trends preluded more stringent regulations in 

social media 

[144] The Philip Morris tribunal punctuated that the concept of legitimate expectations does not 

preclude governments from enacting groundbreaking rules.234 The rise of modern articulated 

international concerns should alarm the investor of progressively more stringent and onerous 

regulations.235 

[145] In the present case, thunders of radical changes in the regulation of social media echoed 

internationally. The rising international concern in social media liability renders 

unreasonable any expectation of Claimants that their operations would remain unregulated. 

In fact, the pre-existing regulatory concerns materialised in several laws across the globe. 

Indicatively: 

● In 2016, the Chinese Cybersecurity Law required companies to monitor their networks 

and report violations to the authorities. Failure to comply has led to heavy fines for the 

country’s biggest social media platforms.236 

● In 2017, Kenyan Guidelines on the Dissemination of social media content during 

elections required platforms to “pull down accounts used in disseminating undesirable 

political content on their platforms”.237 

● In 2017, the German network enforcement law (NetzDG) required large social media 

companies to remove content inconsistent with specified local laws, with substantial 

penalties for non-compliance within very short time frames.238 

● In April 2019, the EU Directive 2019/790 imposed liability on social media platforms 

for third-party content when they have control over the published content.239 

● In August 2019, immediately after the terrorist attack in El Paso, Texas, the American 

Congress Committee on Homeland Security sent a letter to a network service provider 

and requested investigation and mitigation of extremist content proliferation.240 
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B. Respondent acted in a transparent manner 

[146] The concept of transparency entails that any decisions affecting the investor can be traced 

back to the legal framework.241 The Deutsche Telekom tribunal found that a violation of 

transparency amounted to a “conduct which shocks, or at least surprises, a sense of juridical 

propriety”.242 In that case, the investor was affirmatively misled for one year that its project 

was alive.243 Yet, in reality, the agreement had been annulled.244  

[147] In stark contrast, hereto, all the decisions affecting Claimants were adopted in full 

transparency and were readily available to them. The Tribunal cannot rely on Claimants’ shot 

in the dark that the reduction of the deadline was intransparent.245 The issuance of the 

Amended Decree No.0599/201-D can be traced back to Art.17 of the Tyrean President Act. 

Claimants could not have expected that the Tyrean President would not exercise its 

extraordinary powers in view of circumstances of emergency.246  

VI. ART.7 BITS ALLEVIATES RESPONDENT FROM ANY OBLIGATION TO 

COMPENSATION 

[148] In any event, Respondent submits that it is not obliged to compensate Claimants’ losses, by 

virtue of the “emergency clause” contained in Art.7 BITs.  

[149] In interpreting a similar provision, the LESI tribunal reached the critical conclusion that under 

circumstances of “emergency”, the protection of the BIT is substantially reduced.247 The 

“emergency clause” derogates the general provisions of the BIT as lex specialis.248 As a 

corollary, in cases of “national emergency, revolt, insurrection or riot” the State is not 

subject to the general BIT provisions.249 It is only obliged to accord “no less favourable” 

treatment to foreign investors.250 

[150] The findings of LESI are particularly pertinent here. The situation in Tyrea inevitably falls 

within the scope of Art.7 BITs, as a “state of national emergency”. In blocking Claimants’ 
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platforms Respondent was faced with an uncontrollable and long-lasting civil unrest.251 The 

President of Tyrea even resorted to its extraordinary powers in order to defuse ethnic 

tension.252 Under these circumstances, Respondent is not subject to the general BIT 

obligations, but only those set out in Art.7 BITs.  

[151] It follows that the only level of protection that Claimants can invoke with regard to 

compensation is that of “no less favourable treatment”, under Art.7 BITs. In the case that 

Respondent has not provided compensation to any similarly situated investor, it is not liable 

to compensate in the first place. Here, Claimants cannot demonstrate that Respondent has in 

any way discriminated against them or in favour of Tyrean nationals or nationals of any third 

State. 

VII. ANY ALLEGED LIABILITY OF RESPONDENT IS SUBSTANTIALLY 

LIMITED BY CLAIMANTS’ CONTRIBUTORY FAULT 

[152] Claimants’ substantial contribution to Respondent’s current ethnic chaos should not be 

disregarded by this Tribunal. In the ultimate event that this Tribunal finds that Respondent is 

liable to compensation, its liability should be restricted due to Claimants’ contribution to their 

loss. 

[153] Art.39 of Articles on Responsibility of States for Internationally Wrongful Acts (“ILC 

ASR”) reflects the customary rule of international law for restriction of liability due to the 

contributory fault of the aggrieved party.253 Its requirements are: first, fault of the aggrieved 

party, and second, causal link between its fault and its material loss.254 

[154] In South American Silver, the tribunal emphasised that it is the investor’s duty to mitigate the 

negative externalities of its economic activities.255 The tribunal deemed that the investor 

should have ceased its techniques when it realised that it had caused major clashes between 

respondent’s indigenous communities.256 The investor’s allegation that it had no legal duty 
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in this respect was not considered relevant by the tribunal.257 Its omission by itself amounted 

to intolerable negligence.258 

[155] Quite similarly here, Claimants utterly failed to prevent the fatal consequences of their 

operations in Tyrea.259 Claimants were in full awareness that their advent in Tyrea had 

rekindled the violent clashes between the Minyar and the Tatyar for the first time since 

2012.260 Yet, contrary to the uniform practice of major international social media players, 

such as Facebook261 and Twitter,262 they failed to restrict by themselves the upload of 

extremist speech. 

[156] Eventually, their blocking was the direct result of their own negligence in restricting hate 

speech. Thus, Respondent submits that the Tribunal should reduce liability proportionally to 

the gravity of Claimants’ contribution to their loss. 
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REMEDIES 

 
 

VIII. ANY COMPENSATION SHALL NOT EXCEED THE AMOUNT OF $2,654,125 

FOR FRIENDSLOOK, $1,482,040 FOR WHISTLER AND $1,162,000 FOR 

SPEAKUP 

[157] In the event that this Tribunal finds that Respondent is liable for compensation, Respondent 

submits that the latter shall not exceed $2,654,125 for FriendsLook, $1,482,040 for Whistler 

and $1,162,000 for Speak Up.263  

[158] Claimants have calculated their losses by reference to the fair market value (“FMV”) of the 

totality of their investments.264 The FMV of their investments has been calculated in 

accordance with their ability to generate future revenues, through the Discounted Cash Flow 

(“DCF”) method.265 

[159] Yet, the LG&E tribunal has emphasised that this type of valuation is only appropriate in cases 

of expropriation, when the claimant has been substantially deprived of its investment.266 

Otherwise, the investor would be awarded more compensation for minimal interference.267 

Accordingly, if the Tribunal does not find a substantial deprivation of Claimants’ property, 

Respondent maintains that the FMV and DCF are ab initio inappropriate. 

[160] Even if, arguendo, the Tribunal finds that Respondent has substantially deprived Claimants’ 

investments, still the DCF is not appropriate since it would entail too speculative results (A). 

In turn, Respondent proposes the application of the cost-based valuation method (B). Finally, 

the interest awarded shall not exceed risk-free rate (C). 

A. The application of the DCF method would lead to excessively speculative results 

[161] According to the definition of the World Bank, the DCF essentially comprises of three steps; 

first, the projection of expected revenues; second, the subtraction of expected cash 
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expenditure and, third, the discounting of the result by a factor which reflects the value of the 

future profitability of the enterprise at the time of the violation.268 

𝐷𝐶𝐹 =
(𝑅𝑒𝑣𝑒𝑛𝑢𝑒𝑠 −  𝐸𝑥𝑝𝑒𝑛𝑑𝑖𝑡𝑢𝑟𝑒𝑠)

𝐷𝑖𝑠𝑐𝑜𝑢𝑛𝑡 𝑅𝑎𝑡𝑒
 

 

[162] Any DCF model is simply the result of plugging some estimated future parameters into a 

mathematical formula.269 If the estimates of these parameters turn out to be inaccurate, the 

results will not reflect the true market value of the asset.270 In fact, even minor changes can 

cause very different outcomes.271 Therefore, despite the prevalence of the DCF, prudence 

dictates that it should not be applied mechanically.272 

[163] In view of the above considerations, arbitral jurisprudence has cautioned against the use of 

the DCF in cases where there is no sufficient certainty for the projection of future cash 

flows.273 As stated by the ADM tribunal, lost profits are allowable insofar as the Claimants 

prove that the alleged damage is not speculative or uncertain.274 

[164] However, in the present case, the application of the DCF by Claimants’ expert,275 leads to 

excessively speculative and uncertain results. This is especially so due to the absence of a 

detailed business plan (1), sufficient track records of profitability (2), substantiated projection 

of sales and prices levels (3) and a calculation of a meaningful discount rate (4). Further, 

Claimants’ expansion ambitions in Alcadia and Larnacia lack any evidentiary basis for the 

award of future profits (5). On this basis, the DCF must be rejected. 

1. Claimants’ expert opinion on the calculation of damages is not reliable 

[165] The ADC tribunal maintained that a business plan constitutes the only reliable source of 

evidence of Claimants’ expectations for profits.276 Τhe submitted damage reports shall be in 

the form of a detailed and sophisticated business plan prepared by the company’s officers 
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and verified by an impartial expert.277 Importantly, the report must have been adopted 

tempore insuspecto.278  

[166] Yet, in the case at hand, Claimants have manifestly failed to submit any, let alone an 

elaborate, business plan for either their operations in Tyrea or their alleged market expansion 

in Alcadia and Larnacia.279 Claimants chose to provide this Tribunal with a singular expert 

report, which was particularly drafted for the purposes of the present proceedings.280  

[167] However, Mr. Alonzo’s expert opinion can in no possible way be equated to three separate 

business plans of three individual and competitive firms.281 It would be unreasonable to 

assume that three competitors would simultaneously achieve a 100% increase of their 

profits.282 

[168] Mr. Alonzo’s report further includes three fundamental methodological errors:283  

● While the revenue projections include the entirety of the year 2018, the projections for 

costs only covers the period until the blocking.  

● The projected profits for the Tyrean branches have not been discounted by the 

proposed discount rate; the sums $49,365,875, $15,999,000 and $16,891,00 have been 

added as such in the final compensation requests.  

● The calculation of the Weighted Average Cost of Capital (“WACC”) is the same for 

all three companies, despite the fact that this formula reflects each company’s specific 

cost of equity and cost of debt.284 

[169] Accordingly, Mr. Alonzo’s expert opinion cannot serve as an adequate basis for the 

projection of Claimants’ individual future profits. 

2. Claimants have not demonstrated sufficient proven records of profitability 

[170] The World Bank warrants the application of the DCF only “for a going concern with a proven 

record of profitability”.285 As reiterated in Aucoven, ICSID is “reluctant to award lost profits 
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for a beginning industry and unperformed work”.286 In the absence of sufficient records, it is 

impossible to obtain objective data for the projection of future profits.287  

[171] In this vein, here, there is no sufficient data for the projection of Claimants’ future profits 

either for their Tyrean branches or for any alleged lost opportunity in Alcadia and Larnacia. 

With respect to the Tyrean branches, Claimants seem to be placing inexplicable confidence 

in inoperative new features288 when projecting the doubling of their profits for 2018.289 Yet, 

it would be arbitrary to assume ab initio the success of “FriendsWatcher” and “LifeLive” in 

the absence of any history of profitable operations. 

[172] Indeed, this would not be the first time that a new social media feature does not reach the 

expected popularity. For instance, Facebook Watch, a feature similar to “FriendsWatcher” 

and “LifeLive”, is utterly snubbed by Facebook users.290 

3. Claimants have not provided any projections for the sales and prices of their 

products 

[173] Arbitral jurisprudence has condoned the absence of records of profitability exclusively in 

cases where the investor can project with reasonable certainty the amounts and prices at 

which they will be able to sell its products.291 Nonetheless, in the instant case, Claimants have 

manifestly failed to prove any projections of these variables.292 And, in fact, this would 

actually be impossible. 

[174] In Crystallex, the tribunal emphasised that it could project the prices and sales of gold, since 

gold is not subject to the ordinary supply-demand dynamics or market fluctuations.293 Gold 

has an intrinsic value and its price is fixed by the global market as a “take-it-or-leave-it”.294  

[175] In stark contrast, in the instant case, the prices and sales of advertising space are far from 

fixed. The value of advertising space is the exact opposite of intrinsic. Claimants’ advertising 

space does not have value in and of itself. Its value exclusively derives from user traffic and 
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click-through rates.295 Similarly, to the social media market altogether, it is extremely volatile 

to ever-changing and unforeseeable trends. Even Facebook’s value was diminished after 

Instagram went trending.296 That being said, any projection of future profits for Claimants is 

excessively speculative, especially in the absence of any user traffic analysis.297 

 

4. Claimants have not provided a meaningful calculation of the discount rate 

[176] The Rusoro tribunal articulated that the DCF method shall not be applied in cases where it is 

impossible to calculate a meaningful discount rate through the WACC formula.298 

Subsequently, it specified that the DCF must be rejected when it is impossible to factor-in a 

reasonable country risk which fairly represents the political risk in the host-State.299 

[177] The country risk premium reflects the incremental return demanded by investors in a country 

where the investment is exposed to greater risk than in a more stable economy, like the U.S.300 

In fact, the Venezuela Holdings tribunal affirmed that the country risk premium must also 

incorporate the risk of confiscation in a foreign country.301  

[178] Nevertheless, in the instant case, Mr. Alonzo has failed to calculate a meaningful WACC. 

The discount rate of 5% is unfounded and inexplicably low.302 It seems that no country risk 

premium has been factored-in and, at any rate, no country risk premium that would reflect 

the risks entailed in the Tyrean market. In fact, the post-civil war situation makes the 

 
295 RfA, ¶14. 
296 Rusli, Facebook Buys Instagram. 
297 Claimants’ Exhibit 7; Respondent’s Exhibit 4. 
298 Rusoro, ¶759. 
299 Ibid. 
300 Guaracachi, ¶558. 
301 Venezuela Holdings, ¶365. 
302 Claimants’ Exhibit 7. 
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calculation of a country-risk premium impossible. Professor Damodaran, in his calculations 

for country risk premiums, was not able to calculate the country risk for similarly post-civil 

war countries, like Myanmar or Rwanda.303 

[179] Mr. Alonzo has provided no justification for his calculation of the premium. Usually, such 

risk may be demonstrated through the sovereign bond yield at the date of expropriation.304 

Nevertheless, Respondent has no sovereign borrowing rate to demonstrate its country risk 

premium.305 The Guaracachi tribunal has accentuated that the risk must be calculated on the 

basis of the Emerging Market Bond Index.306 However, Mr. Alonzo has once again failed to 

use this formula and substantiate his estimation for the 5% WACC. 

5. Claimants have provided no evidence that the Alcadia and Larnacia 

projects would have materialised 

[180] Tribunals have repeatedly emphasised that no compensation can be pursued in cases where 

there is no investment.307 The tribunal in Mihaly stated outright that there was no investment 

in that case, since the project was “contingent upon the final conclusion of the agreement”.308  

[181] In the present case, the Alcadia and Larnacia projects constitute the epitome of Claimants’ 

speculations. In the absence of an actual investment in Alcadia and Larnacia, Claimants may 

not seek reimbursement from Respondent.309 Respondent could in no way be liable for the 

termination of Claimants’ mere negotiations for future expansion. 

[182] The Khan Resources and Bear Creek tribunals have both denied to award lost profits for 

projects that have not yet been agreed upon.310 In Khan Resources, the commercial terms of 

a contract had yet to be concluded.311 In Bear Creek, the expansion project had yet to obtain 

several licenses for its admission.312 Here, Respondent sees no reason why it would have to 

compensate Claimants for a project that was doomed to fail. 

 
303 Damodaran, Country Risk Premiums. 
304 Guaracachi, ¶558. 
305 RfPM, ¶10. 
306 Guaracachi, ¶¶558-559. 
307 Zhinvali, ¶386; Generation Ukraine, ¶18.9. 
308 Mihaly, ¶48. 
309 RfA, ¶15. 
310 Khan Resources, ¶392; Bear Creek, ¶702-704. 
311 Khan Resources, ¶392. 
312 Bear Creek, ¶702-704. 
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[183] At a minimum, there are extremely reasonable doubts that the projects would materialise. 

The Minyar and the Tatyar also form part of the population of Alcadia and Larnacia, Tyrea’s 

neighbouring countries.313 In this sense, it is far from being evident that these States would 

ever admit Claimants in their territory in view of their involvement in the Tyrean situation. 

It follows that awarding compensation for these projects would be overly speculative, and 

that this head of damage shall be rejected in toto. 

B. This Tribunal should apply the cost-based valuation method 

[184] In view of the above, the use of the DCF methodology would give an excessively speculative 

outcome. In such cases, the vast majority of ICSID tribunals have resorted to the cost-based 

valuation of damages.314 Similarly, here, Respondent submits that the only reliable method 

for calculating Claimants’ alleged damages must be solely based on their proven 

expenditure.315  

[185] However, Claimants shall not retrieve the direct costs incurred for the establishment of their 

Tyrean branches. In this regard, the Bear Creek tribunal suggested that the investor may not 

be compensated for expenditure that had already been retrieved through the operation of the 

project.316 For this reason, it only awarded proven expenditure incurred after the State’s 

unlawful act.317 Indeed, direct costs for the establishment of an investment are only awarded 

in cases where the investment had not operated in the market.318  

[186] It is on this basis that Respondent requests this Tribunal to award Claimants no more than 

their proven expenditure after their blocking.319 Any direct costs for the establishment of the 

branches have already been yielded by Claimants’ operations over the years of 2016 and 

2017.320 Thus, the Tribunal shall award no more than $2,654,125 for FriendsLook, 

$1,482,040 for Whistler and $1,162,000 for SpeakUp.321 

 
313 Facts, ¶1. 
314 PSEG, ¶316; Arif, ¶576; Azurix, ¶425; Bear Creek, ¶657. 
315 Respondent’s Exhibit 4. 
316 Bear Creek, ¶¶656-657, 659-661. 
317 Ibid. 
318 PSEG, ¶¶290, 321; Aucoven, ¶¶239, 263. 
319 Respondent’s Exhibit 4. 
320 Claimants’ Exhibit 7. 
321 Respondent’s Exhibit 4. 
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C. This Tribunal should award no more than simple risk-free interest 

[187] Respondent urges this Tribunal to award risk-free interest rate in order to reach the “full 

compensation” standard invoked by Claimants. Jurisprudence has in multiple cases awarded 

risk-free rate as interest in this respect.322 Jurisprudence also concurs that the risk free rate is 

generally reflected in US treasury bonds.323 Subsequently, Respondent requests this Tribunal 

to follow the traditional approach324 and award simple post-award interest.325  

  

 
322 Azurix, ¶¶439-440; Siemens, ¶396. 
323 Tenaris II, ¶579; Vestey Group, ¶446; Siemens, ¶396. 
324 Aucoven, ¶391; Duke Energy, ¶457. 
325 RfA, ¶18. 
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PRAYER FOR RELIEF 

 

[189] Respondent respectfully requests this Tribunal to: 

(1) grant the provisional measures requested under Art.47 ICSID Convention and 

ICSID AR 39(1); 

(2) decline jurisdiction, since;  

● Respondent has denounced the ICSID Convention; 

● Respondent has not consented to the present multi-party arbitration claims. 

(3) recognise that: 

● Respondent has not expropriated Claimants’ investments under Art.6 BITs; 

● Respondent is in full conformity with Art.3(1) BITs; 

● Respondent has no obligation to compensate Claimants, by virtue of Art.7 

BITs; 

● Respondent’s liability is restricted by Claimants’ contributory fault. 

(4) award no more than: 

● $2,654,125 to FriendsLook plc; 

● $1,482,040 to Whistler Inc.; 

● $1,162,000 to SpeakUp Media Inc. 

● plus simple risk-free interest as of the date of issuance of the award. 

 

Respectfully submitted on 23 September 2019 

By: Team Ago 

On behalf of Respondent 

 

 


