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STATEMENT OF FACTS 

1. The Parties are FriendsLook, Whistler and SpeakUp (Claimants) and the Republic of 

Tyrea (Respondent). 

2. In 2012, Tyrea just emerged from a civil war that was caused by the conflict between the 

two major ethnicities inhabiting Tyrea, the Minyar and the Tatyar. After the end of the 

war Tyrea entered a transition period on its way from military dictatorship to democracy. 

In 2013, in the course of the transition, Tyrea has adopted a new Media Law liberalizing 

the Internet. 

3. In 2015, willing to take advantage from such transition Claimants have decided to invest 

in Tyrea and expand their social network platforms to Tyrea’s territory. The Claimants’ 

platforms quickly gained popularity among Tyrean users. 

4. The platforms’ popularity thus offered an ideal base for anyone wishing to disseminate 

ideas, beliefs or information on a large scale. Unfortunately, that feature was also 

exploited by Tyrean national radicalist communities. In the end, it resulted in a number 

of horrible consequences for Tyrea and its citizens. Starting from sporadic posts at the 

end of 2016, national extremist groups in Tyrea commenced campaign on social 

networks calling for violent measures and spreading the misrepresentative and false 

information. 

5. In the beginning of 2017, street fights and violent altercations between the Minyar and 

the Tatyar were reported for the first time since summer 2012 and eventually ethnic 

violence resulted in hundreds of casualties. 

6. In order to put an end to violence and unrest Tyrea amended its media legislation. It 

required all the social networks operating in the country to develop and implement 

identification and filtering algorithms within 60-day period. The purpose of the 

algorithms was to stop dissemination of hate speech. 

7. Further, due to the urgency of the issue, Respondent had to shorten the deadline to 45 

days. 

8. Claimants have not implemented effective algorithms within the term specified. Due to 

Claimants’ non-compliance with ordinances dated February 28, March 1 and March 2, 

2018 Respondent penalized Claimants by blocking their platforms. 



xvii 

 

9. On January 5, 2018, Tyrea submitted the denunciation notice of ICSID Convention to 

the World Bank President. 

10. On June 29, 2018, after the submission of the denunciation notice by Tyrea, Claimants 

submitted their arbitration request to the ICSID asking the Tribunal to find that Tyrea 

has breached its international obligations arising from the BITs.  



xviii 

 

SUMMARY OF ARGUMENTS 

11. TRIBUNAL SHALL GRANT THE PROVISIONAL MEASURES REQUESTED 

BY RESPONDENT (I). The provisional measures respectfully requested by 

Respondent shall be granted by this Tribunal, as all the necessary requirements set in 

Article 47 of ICSID Convention are met. Firstly, the procedural rights specified by 

Respondent, namely the right to non-aggravation of the dispute and procedural integrity, 

deserve protection. Secondly, these rights urgently need protection, which derives from 

their nature. Thirdly, the economic and political situation of Tyrea and its position in the 

dispute are at risk of irreparable harm, which means that requested provisional measures 

are necessary. 

12. THE TRIBUNAL DOES NOT HAVE JURISDICTION OVER THE DISPUTE 

DUE TO THE LACK OF AN ARBITRATION AGREEMENT BETWEEN THE 

PARTIES (II). Firstly, the issue of Parties’ consent to arbitrate the dispute shall be 

governed by Article 72 of ICSID Convention. Article 72, rather than Article 71, 

determines what effect the denunciation has on the rights and obligations arising from the 

consent to arbitrate. Secondly, in this case there was no perfected consent to arbitrate 

because Claimants have not accepted Respondent’s offer contained in BITs before the 

receipt of the denunciation notice by the depositary. 

13. THE TRIBUNAL LACKS JURISDICTION TO HEAR PRESENT MULTIPARTY 

DISPUTE (III). Respondent did not give its consent to multiparty arbitration. It is 

Respondent’s position that neither Article 25(1) of ICSID Convention, nor ICSID Rules 

envisage multiparty proceedings. Moreover, the interpretation of Article 25 of ICSID 

Convention does not provide for automatic consent to multiparty arbitration and 

Respondent did not give its secondary consent, which is obligatory for multiparty 

proceedings. 

14. RESPONDENT'S ACTIONS TOWARDS CLAIMANTS' INVESTMENTS DO 

NOT CONSTITUTE EXPROPRIATION AND DO NOT REQUIRE 

COMPENSATION (IV). Respondent’s actions shall not be considered as an act of 

indirect expropriation. There was no deprivation of Claimants’ economic profits and as 

for Respondent’s part, it did not frustrate Claimants’ legitimate expectations and its 

actions were not permanent. Actually, Respondent’s measures are to be regarded as 



xix 

 

police powers on the grounds that these actions pursued legitimate aims, were non-

discriminatory and satisfied necessary proportionality requirement.  

15. RESPONDENT COMPLIED WITH THE FET STANDARD (V). Claimants were 

treated in accordance with fair and equitable treatment standard. In particular, 

Respondent did not breach Claimants’ legitimate expectations, since there were no 

grounds for them. Even if the Tribunal decides that there were grounds for legitimate 

expectations, they were not reasonable. Claimants’ expectations do not deserve 

protection as they did not take into account relevant political and socio-economic risks. 

Moreover, Respondent has acted transparently leaving Claimants no room for doubt or 

uncertainty regarding amendments to the Media Law and general changes of the State’s 

policy. Furthermore, Respondent did not discriminate Claimants, since both Claimants’ 

platforms and local Tyrean platforms are subject to the Tyrean Penal code depending on 

the caused harm. Thus, Respondent managed to comply with fair and equitable treatment 

standard. 

16. COMPENSATION REQUESTED BY CLAIMANTS IS SPECULATIVE AND 

DISCOUNTED CASH FLOW METHOD IS NOT APPROPRIATE FOR THE 

QUANTIFICATION OF DAMAGES IN THIS CASE (VI). Without prejudice to 

Respondent’s position on non-expropriation, if this Tribunal finds that expropriation of 

Claimants’ assets took place, Respondent nevertheless asserts that compensation 

requested is speculative. As the act of taking was legitimate, DCF method of damages 

quantification shall not be applied by the Tribunal. Additionally, if this Tribunal utilizes 

DCF method as an appropriate one, Respondent claims that projected cash flows of 

Claimants are not justified. Claimants have already exhausted their profit-making 

potential and did not provide accurate fees for their services. Finally, Respondent 

considers discount rate proposed as too low and submits that country risk rate was not 

duly taken into consideration at the time of damages quantification.
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ARGUMENT 

I. TRIBUNAL SHALL GRANT THE PROVISIONAL MEASURES REQUESTED 

BY RESPONDENT 

1. Respondent respectfully requests the Tribunal to satisfy its Request under Article 47 of 

ICSID Convention. 

2. Although Article 47 of ICSID Convention does not list specific criteria for the issuance 

of provisional measures, it is widely accepted that a petitioner must show that: it holds 

rights deserving protection (A), those rights are in urgent need of protection (B), and the 

requested provisional measures are necessary (C).
1

 

3. Tyrea submits that its Request satisfies all the above mentioned criteria. 

A. Tyrea’s procedural rights deserve protection 

4. Respondent submits that it seeks protection of its procedural rights, including the right to 

procedural integrity and the right to the non-aggravation of the dispute, which are subject 

to protection under Article 47 of ICSID Convention. 

1. Tyrea’s right to procedural integrity deserves protection 

5. Tyrea’s right to procedural integrity is endangered by Claimants and deserves protection 

by issuance of provisional measures. The right to procedural integrity presupposes the 

exclusivity of the ICSID Arbitration, which derives from Article 26 of ICSID 

Convention.
2

 

6. In our case the exclusivity of the ICSID Arbitration is endangered by the parallel “trial 

by media” initiated by Claimants. It is an uncontested fact, that Claimants have engaged 

a public relations firm and resorted to other “unofficial” measures to resolve the dispute 

in a faster manner.
3

 Such actions distort the picture of the present case making it more 

favorable for Claimants and, as a result, damage the integrity of the proceedings. 

                                                      

1

 Hydro, para. 3.20; Lao, para. 50; Quiborax, para. 113; City Oriente, para.  54. 

2

 ICSID Convention, Article 26. 

3

 Case, line 1650. 
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2. Tyrea’s procedural right to non-aggravation of the dispute deserves protection 

7. Tyrea has a procedural right to non-aggravation of the dispute, which arises from a general 

obligation to refrain from taking any action or omission that could potentially aggravate, 

exacerbate or extend such controversy.
4

 The above mentioned actions taken by Claimants 

regarding initiation of “trial by media” add up to overall exacerbation of the dispute. In 

addition, the pressure, Claimants create on Tyrea’s public officials through social 

networks and lobbying actions, only worsen the situation and in no way facilitates its 

peaceful settlement. 

B. The provisional measures are urgently required 

8. The need to protect Respondent’s procedural rights, namely the rights to procedural 

integrity and non-aggravation of the dispute, is urgent by definition.   

9. Typically, “the criterion of urgency is satisfied when <…> a question cannot await the 

outcome of the award on the merits”.
5

 In cases where the procedural integrity of the 

arbitration is threatened, measures to protect a party’s procedural rights are urgent by 

definition.
6

 

10. The urgency criterion is also satisfied by definition when a party has taken, or is 

threatening to take, measures aggravating the parties’ dispute.
7

 

11. Respondent has confirmed that its rights to procedural integrity and non-aggravation of 

the dispute are threatened by the Claimants’ actions, which means that they are by their 

definition in urgent need of protection. 

C. The provisional measures are necessary 

12. The Respondent’s Request meets the requirement of necessity by satisfying the standard 

of irreparable harm. 

                                                      
4

 Commentary to the ICSID Rules, p. 104. 

5

 Burlington, para. 73; Schreuer, p. 751, para. 14. 

6

 Quiborax, para. 153; City Oriente, para. 69; Burlington, para. 74. 

7

 Burlington, para. 74. 
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13. The requested provisional measures must be necessary to avoid harm or prejudice to the 

petitioner.
8

 The “necessity” requirement implies an assessment of the risk of harm that 

the requested measures are intended to eliminate or attenuate.
9

 

14. Tribunals have different interpretations of the degree of “harm” that is required to grant 

provisional measures, with some tribunals requiring to show “substantial harm” and 

others to prove showing of “irreparable harm,” defined as “harm that cannot be repaired 

by an award of damages”.
10

 According to another interpretation of irreparable harm the 

requirement of necessity can also imply the existence of irreparable or substantial harm 

risk.
11

 

15. Given that "irreparable harm" has a flexible meaning in international law, Respondent 

submits that the harm caused to Respondent in the present case by all means satisfies the 

standard. 

16. Firstly, an actual harm can already be observed: Respondent’s negative image created by 

the massive media campaign has led to the downgrading of Tyrea with regard to freedom 

of expression by several NGOs, such as Amnesty International and Reporters without 

Borders.
12

 

17. Secondly, there exists an imminent risk of damage to Respondent’s economy, further 

exacerbation of the volatile political and social situation in Tyrea and general aggravation 

of the dispute. 

18. Respondent’s economic perspectives are likely to be seriously damaged. Respondent will 

most probably lose its World Expo bid as one of the main criterion for the winning of 

the bid is political and social climate of the candidate country.
13

 This “with the help” of 

Claimants has been severely damaged through international media. 

                                                      
8

 Hydro, paras. 3.31-3.36; Lao, para. 50; Quiborax, paras. 154-157. 

9

 Quiborax, para. 113. 

10

 Sergei Paushok, para. 68-69; Quiborax, paras. 155-156; Hydro, para. 3.31. 

11

 Plama, para. 38; Burlington, para. 51; Quiborax, para. 113; Iona Micula, para. 12. 

12

 Case, line 1171. 

13

 Requirements for World Expo Bid. 
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19. Then, social tension, which Respondent’s government has been trying to combat lately, 

has also been inflamed through Claimants’ active support of media publications. Some 

of the materials with a negative picture of the government have circulated inside the 

country.
14

 The Minyar and the Tatyar are two ethnic groups, which are being in a harsh 

controversy. The President of Tyrea belongs to the Minyar ethnicity.
15

 Such kind of 

information, which depicts the Tyrean government in an unfavorable light is only adding 

up to hatred of the Tatyar. 

20. Lastly, the anticipation of possible consequences, together with additional pressure from 

Claimants in form of the lobbying campaign and targeting of the accounts of Tyrea’s 

public officials, have led to further aggravation of the dispute and worsening of 

relationships between the parties.
16

 

21. As all the requirements for provisional measures are met, Respondent respectfully 

requests that the Tribunal preserves the Respondent’s rights through the granting of 

provisional measures. Specifically, Respondent requests an order by the Tribunal 

ordering that Claimants: refrain from further publication of any case materials before the 

final award; refrain from using lobbyists’ powers inside Respondent’s government as a 

means of creating unduly pressure on Respondent; refrain from targeting accounts of 

Respondent's officials. 

CONCLUSION TO THE ISSUE I: 

22. The Request shall be satisfied. All the requirements for its satisfaction are met: 1) the 

procedural rights to non-aggravation of the dispute and procedural integrity deserve 

protection through provisional measures; 2) the requested measures are urgent regarding 

the nature of rights, whose protection is sought; 3) the requested measures are necessary 

due to the existence of risk of harm to Respondent’s procedural rights. 

II. THE TRIBUNAL DOES NOT HAVE JURISDICTION OVER THE DISPUTE 

DUE TO THE LACK OF AN ARBITRATION AGREEMENT BETWEEN THE 

PARTIES 

                                                      
14

 Case, line 1170. 

15

 Case, line 877. 

16

 Case, lines 1173-1177. 
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23. In the Request for Arbitration Claimants stated that there exists an arbitration agreement 

between the Parties because Claimants have allegedly accepted the standing offer to 

arbitrate investment disputes expressed by Respondent in Article 9 of the BITs by 

submitting the Request for Arbitration.
17

 

24. Respondent disputes this position and states that there is no arbitration agreement 

between the Parties due to the following reasons. At the time when Claimants allegedly 

accepted Respondent’s offer to arbitrate under ICSID Convention, Respondent has 

already withdrawn its offer by submission of its notice of denunciation of ICSID 

Convention. 

25. Respondent’s position is based on the following arguments. Firstly, , the issue of Parties’ 

consent to arbitrate the dispute shall be governed by Article 72 of ICSID Convention. 

Article 72, rather than Article 71, determines what effect the denunciation has on the 

rights and obligations arising from the consent to arbitrate (A). Secondly, according to 

Article 72 only such consent, which was perfected before the receipt of the denunciation 

notice, is safeguarded from the effect of denunciation, while not perfected offer to 

arbitrate does not bind Respondent (B). Finally, Claimants have not accepted the offer to 

arbitrate before the critical date provided for in Article 72 (C). 

A. Scope of application of Articles 71 and 72 of ICSID Convention 

26. Article 25 of ICSID Convention provides for two conditions to constitute the jurisdiction 

of a tribunal – the status of a state as a Contracting Party to ICSID Convention and a 

consent of parties to arbitrate their disputes under  ICSID Convention. 

27. Respondent respectfully submits that the issue of whether there is a consent to arbitrate 

is regulated by Article 72 while the status of Respondent as a Contracting Party is 

regulated by Article 71 of ICSID Convention. 

28. Firstly, Respondent relies on the ordinary meaning and context of Articles 71 and 72 of 

ICSID Convention according to the rule of interpretation provided for by Article 31(1) 

of the VCLT.
18

 

                                                      
17

 Case, line 75. 

18

 VCLT, Article 31(1). 
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29. The wording of Article 71 makes it clear that this article is intended to give a general rule 

with regard to the effect of denunciation providing for an unconditional right of any 

Contracting Party to withdraw the ICSID. 

30. Article 71 provides for the consequences of denunciation for the rights and obligations 

between the Contracting States arising out of their binding commitments to one another 

and regulates the status of a denouncing state as a Contracting Party. It includes such 

rights as the right of the Contracting States to participate in the ICSID Administrative 

Council (Articles 4 to 7); the right to nominate individuals to the Panel of Conciliators 

and Arbitrators (Article 14); the obligation to respect the immunities and privileges 

contemplated in ICSID Convention (Articles 18-24); and recognition and enforcement 

of awards (Article 54).
19

 

31. In its turn Article 72 provides the following: 

“Notice by a Contracting State pursuant to Articles 70 or 71 shall not affect the rights or 
obligations under this Convention of that State or of any of its constituent subdivisions or 
agencies or of any national of that State arising out of consent to the jurisdiction of the 
Centre given by one of them before such notice was received by the depositary”.

20

 

32. As follows from the ordinary meaning of Articles 71 and 72 read together, the purpose 

of Article 72 is to provide an exclusion of the general rule of Article 71.
21

 While Article 71 

does not define the scope of rights and obligations it applies to, Article 72 contains a clear 

indication that it regulates the effect of denunciation in relation to “the rights or 

obligations under this Convention <…> arising out of consent to the jurisdiction”.
22
 

33. The intended meaning of Article 72 as an exception from the general rule is also clear 

from the drafting history of ICSID Convention as a supplementary means of 

interpretation according to Article 32 of the VCLT.
23

 Although Tyrea is not a party to the 

said convention, the State has never objected to application of any rule of customary 

                                                      
19

 Schreuer, Article 72, para 4. 

20

 ICSID Convention, Article 72.  

21

 Christoph Schreuer, “Part IV Chapter 15: Denunciation of the ICSID Convention and Consent to Arbitration” in 

Waibel/Kaushal, pp. 353 – 368. 

22

 ICSID Convention, Article 72. 

23

 VCLT, Article 32. 
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international law related to the law of the treaties.
24

 Therefore, the VCLT is applicable to 

interpretation of ICSID Convention due to its customary international law nature which 

makes it universally applicable.
25

 

34. The idea underlying Article 72 was reflected in the Preliminary Draft and all subsequent 

drafts of ICSID Convention.
26

 During the debates it was made clear that rights and 

obligations arising from existing consent to jurisdiction would be preserved.
27

 According 

to the drafting history of Article 72, the intention of the article was to make it clear that if 

a state had consented to arbitration, for instance by entering into an arbitration clause 

with an investor, the subsequent denunciation of ICSID Convention by that state would 

not relieve it from its obligation to go to arbitration if a dispute arose.
28

 

35. Thus, the article to be applied to the issue of whether there is a Parties’ consent to 

arbitrate is Article 72 of ICSID Convention, even though in the present proceedings 

Claimants may misapply Article 71 of ICSID Convention to the rights and obligations 

arising out of consent to arbitration in their attempt to cover up the lack of arbitration 

agreement. 

B. Only perfected consent to arbitration survives denunciation 

36. Respondent submits that only mutual consent falls within the application of Article 72. 

In order to prove that, Respondent respectfully invites the Tribunal to examine the 

ordinary meaning of the wording of Article 72 in light of its context. Article 72 indeed 

does not refer expressly to the parties’ mutual consent contrary to the text of Article 25. 

However, while interpreting Article 72, we need to take into account the context of 

Article 25 and the principle underlying it: consent may not be unilaterally withdrawn if 

both parties have already given consent. Accordingly, Article 72 shall be interpreted as 

referring to mutual consent. 

                                                      
24

 Case, line 1938-1940. 

25

 Aguas, para. 88. 

26

 History, p. 302. 

27

 History, pp. 536/7, 656. 

28

 History, p. 1009. 
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37. Article 72 deals with the rights and obligations arising out of consent given before 

denunciation only for the denouncing side: the denouncing state as a host state, its entities, 

and its own nationals as investors in other Contracting States. Consequently, the phrase 

“given by one of them” only refers to the parties that can express their consent to submit 

to the Centre’s jurisdiction, namely, the Contracting State, its constituent subdivisions or 

agencies or any national of that state.
29

 

38. The interpretation presented above is also supported by the drafting history of Article 72 

as a supplementary mean of interpretation applied on the basis of Article 32 of the 

VCLT.
30

 

39. With respect to a general declaration containing submission of claims to the ICSID – in 

particular, declarations contained in national legislation or treaties, the drafting history of 

Article 72 makes it clear that such general declarations of a state in favor of submission 

of claims to the ICSID “would not be binding on the State which had made it until it had 

been accepted by an investor”.
31

 Consequently, Claimants’ attempt to bring a claim before 

the ICSID after the Respondent’s withdrawal of its unilateral statement given in the BITs
32

 

not yet accepted by Claimants
33

 shall fail. 

40. As described by Professor Schreuer: 

“[a] mere offer of consent contained in legislation or in a treaty <…> that has not been 
accepted by the investor does not create any rights or obligations under the Convention”.

34

 

41. Any rights and obligations that may arise from an offer contained in a BIT would arise 

from the BIT but not under ICSID Convention, and therefore shall not be the subject to 

Article 72, which refers only to a perfected consent. 

42. Described interpretation of Articles 71 and 72 was used in tribunal’s conclusions in 

Fábrica de Vidrios, which says: 

                                                      
29

 ICSID Convention, Article 72. 

30

 VCLT, Article 32. 

31

 History, p. 1010, para. 61-62. 

32

 The BITs, Article 9. 

33

 Case, line 76. 

34

 Shreuer, Article 72, para. 5. 
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“The Tribunal concludes based upon the ordinary meaning of the terms of Article 72 in 
their context that it is only where consent to arbitration to the jurisdiction of the Centre 
is perfected, such that it generates rights and obligations under the ICSID Convention, 
that those rights and obligations persist following the receipt of a notice of denunciation 
by a Contracting State pursuant to Article 71”.

35
 

43. Based on that, Respondent submits that Respondent’s offer to arbitrate under ICSID 

Convention expressed in the BITs, if not accepted by Claimants before the submission 

of the denunciation notice, was not safeguarded from the effect of denunciation under 

Article 72. 

C. Standing offer given by Respondent must have been accepted by Claimants before the 

receipt of the denunciation notice by the depositary 

44. According to Article 72, if mutual consent was expressed before the notice of 

denunciation, rights or obligations arising therefrom shall remain unaffected. Otherwise, 

starting from the moment of the receipt of the denunciation notice, new consent to 

arbitration under ICSID Convention cannot be formed. 

45. That view is supported by Professor Schreuer, who explains that: 

“[a]n investor’s attempt to accept a standing offer of consent by the host State that may 
exist under legislation or a treaty after receipt of the notice of exclusion or denunciation 
under Article 70 or 71 would not succeed”.

36

 

46. In the case at hand the denunciation notice was received by the depositary on January 5, 

2018.
37

 

47. Claimants allege to have accepted the offer to arbitrate by submission of the Request for 

arbitration, i.e. on June 29, 2018.
38

 

48. Thus, the offer to arbitrate was not perfected before the critical date – the date of the 

receipt of denunciation notice by the depositary. As a result, there is no valid arbitration 

agreement between the Parties. 

CONCLUSION TO THE ISSUE II: 

                                                      
35

 Fábrica de Vidrios, para. 282. 

36

 Shreuer, Article 72, para. 6. 

37

 Case, line 825. 

38

 Case, line 75. 
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49. As supported by the wording of Article 72 of ICSID Convention
39

, its drafting history
40

 

and numerous writings
41

, Article 72 of ICSID Convention will retain the rights and 

obligations of the investor and denouncing state to the ICSID jurisdiction, if the consent 

to such jurisdiction was given by both parties to the dispute prior to the receipt of the 

denunciation notice. In order to execute a valid arbitration agreement, Claimants should 

have accepted Respondent’s offer expressed in the BITs before the receipt of the 

denunciation notice by the depositary, and they never did so. Therefore, Respondent 

respectfully submits that due to the lack of the Parties’ agreement to arbitrate, the 

Tribunal does not have jurisdiction over the dispute. 

III. THE TRIBUNAL LACKS JURISDICTION TO HEAR MULTIPARTY DISPUTE 

50. Respondent argues that the Tribunal lacks jurisdiction to hear the case since multiparty 

proceedings are not compatible with ICSID Convention (A), Respondent did not give its 

consent to multiparty arbitration proceedings (B) and there is no legal link between 

Claimants and their claims (C). 

A. Multiparty proceedings are not compatible with ICSID Convention 

51. Neither Article 25(1) ICSID Convention
42

, nor ICSID Rules envisage multiparty 

arbitration proceedings. Respondent asserts that the interpretation of Article 25 in its 

ordinary meaning and in the light of the object and purpose of ICSID Convention does 

not allow to bring multiparty proceeding before the Tribunal (1). Moreover, 

supplementary means of treaty interpretation do not lead to the multiparty arbitration 

either (2). 

1. Article 31 of the VCLT does not allow to interpret ICSID Convention in favour of the 

multiparty arbitration 

                                                      
39

 ICSID Convention, Article 72. 

40

 History, para. 54; Schreuer. 

41

 Schreuer, “Part IV Chapter 15: Denunciation of the ICSID Convention and Consent to Arbitration” in 

Waibel/Kaushal, pp. 353 – 368; Shreuer, Article 72, para. 5; Fouret, p. 80. 

42

 ICSID Convention, Article 25. 



11 

 

52. Respondent argues the interpretation of ICSID Convention according to the rules of 

interpretation under the VCLT does not allow to conclude that multiparty proceeding 

are compatible with ICSID Convention.  

53. Article 31(1) of the VCLT establishes that:  

“A treaty shall be interpreted in good faith in accordance with the ordinary meaning to 
be given to the terms of the treaty in their context and in the light of its object and 
purpose”.

43

 

54. For the “ordinary meaning” Respondent considers the wording of Article 25(1) of ICSID 

Convention, which provides that: 

“The jurisdiction of the Centre shall extend to any legal dispute arising directly out of an 
investment, between a Contracting State and a national of another Contracting State...”

44

 

55. Term “national” is used in ICSID Convention in singular. Therefore, Respondent sees 

no grounds to admit multiparty proceedings as compatible. 

56. Object and purpose of ICSID Convention according to the Report of the Executive 

Directors is maintenance of a careful balance between the interests of investors and those 

of host states.
45

 

57. The interpretation of ICSID Convention shall not be conducted within the frameworks 

of unilateral approach and ignoring the interests of the government.
46

 And indeed, 

multiparty proceedings increase risks for Respondent, since there is more likelihood that 

errors will go uncorrected in such types of claims.
47

 

2. Article 32 of the VCLT does not allow to interpret ICSID Convention in favour of the 

multiparty arbitration 

58. Respondent submits that the preparatory work of ICSID Convention does not support 

Tribunal’s jurisdiction to hear multiparty disputes. 

                                                      
43

 VCLT, Article 31(1). 

44

 ICSID Convention, Article 25. 

45

 Report of the Executive Directors on the Convention, para. 13. 

46

 Report of the Executive Directors on the Convention, para. 13. 

47

 AT&T, para. d. 
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59. Article 32 of the VCLT reads as follows: 

“Recourse may be had to supplementary means of interpretation, including the 
preparatory work of the treaty and the circumstances of its conclusion, in order to confirm 

the meaning resulting from the application of article 31”.
48

 

60. The history of ICSID Convention conclusion speaks against the foreseeability of the 

multiparty proceedings.
49

 In Abaclat case tribunal mentioned that during preparatory 

works of ICSID Convention there was no solidarity regarding the acceptance of the 

multiparty arbitration.
50

 It means that history of ICSID Convention didn’t stipulate a 

unanimous opinion regarding consent to multiparty arbitration and it’s impossible to 

speak unconditionally about automatic consent under Article 25 of ICSID Convention.
51

 

61. Hence, Respondent believes that multiparty proceedings were beyond the horizon of 

foreseeability at the time of ICSID Convention drafting, and constituting an arbitration's 

nature changing, do not fall within the framework of ICSID Convention. 

B. Respondent did not give its consent to multiparty arbitration proceedings 

62. Consent cannot be merely deduced or assumed from a simple consent to go to arbitration 

under the requirements of Article 25(1) ICSID Convention. 

63. In case Stolt-Nielsen it was concluded that multiparty arbitration cannot be presumed 

from mere silence. The party to arbitration must give affirmative consent to participate in 

such type of proceedings.
52

 Absence of secondary consent in multiparty arbitration may 

cause risks to respondent and it is more likely that errors will go uncorrected.
53

 

64. Therefore, Respondent respectfully submits that its consent is necessary since the 

arbitration agreement is silent on the multiparty arbitration.
54

 Secondary consent may be 

                                                      
48

 VCLT, Article 32.  

49

 Abaclat, para. 165. 

50

 Abaclat, para. 519. 

51

 Stolt-Nielsen, paras. 150 – 153. 

52

 Stolt-Nielsen, paras. 150 – 153. 

53

 AT&T, para. d. 

54

 Strong, p. 96. 
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illustrated in special multiparty agreements
55

 or bilateral treaties or providing at least tacit 

consent by the failure to raise express objection on that issue.
56

 

65. Thus, there are three sets of “consent” circumstances in which arbitration is possible with 

a multiplicity of parties.
57

 

66. Firstly, it is a situation when multiparty arbitration is specifically provided for in an 

applicable treaty or arbitration rules, or in the other instrument establishing the parties’ 

consent to arbitration.
58

 

67. Secondly, when a respondent agrees, at least for preliminary objection purposes, to have 

the individual claims heard in one proceeding
59

 or without making objections in the 

procedural arrangements.
60

  

68. Thirdly, when a respondent’s consent is properly interpreted and based on the actual 

facts of the case.
61

 

69. Respondent respectfully submits that the consent to the multiparty arbitration was not 

recognized in the BITs (1), moreover, Respondent objected to the multiparty arbitration 

(2) and, finally, the interpretation of the BITs does not allow to assert the Respondent’s 

consent to the multiparty arbitration (3). 

1. Respondent did not give its consent to a multiparty arbitration in the BITs  

70. Respondent claims that consent should be illustrated in a BIT. As it was mentioned at 

the Third Annual Meeting of the ICSID Administrative Council, special provisions for 

the settlement of multiparty disputes have to be incorporated into a BIT along with 

referral to the ICSID Arbitration.
62

 

                                                      
55

 Multiparty Agreement MMC. 

56

 Alemanni, para. 134.  

57

 Alemanni, para. 134.  

58

 Alemanni, para. 134. 

59

 Alemanni, para. 265; Bayview; Canadian Cattlemen, para. 234. 

60

 Talsud, para. 5-34. 

61

 Alemanni, para. 134. 

62

 Concurring Opinion of Mr. J. Christopher Thomas, para. 4. 
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71. As for the instant case, the BITs do not contain any provisions on multiparty arbitration. 

If it was the intent of Respondent to consent to the multiparty arbitration, it would have 

included its regulation in the BITs. For example, the NAFTA Chapter Eleven contains 

a specific provision under which a “consolidation tribunal” may order that claims be 

consolidated with others on the ground that there are common issues of law and/or fact.
63

 

72. Therefore, since the BITs did not include any provisions concerning the possibility of 

the multiparty arbitration, Respondent did not consent to it. 

2. Respondent did not agree with the multiparty arbitration in the preliminary arrangements 

73. While multiparty arbitration is possible when Respondent does not raise an objection 

thereto at the initial stage, before or with the submission of its position on the case.
64

 

Respondent explicitly objected to the multiparty arbitration from the very beginning. 

74. In the LG&E, the request for arbitration was jointly made by the three LG&E claimant 

corporations. The respondent did not oppose to the exercise of the multi-party action as 

such. In the instant case, in Response to Claimants’ Request for Arbitration, Respondent 

brought an objection regarding multiparty arbitration and lack of its consent thereto.
65

 

Respondent contested multiparty arbitration due to the fact that there were no sufficient 

legal and factual grounds and Claimants based their claims on two different bilateral 

treaties.
66

 

75. Therefore, Respondent’s objections to the multiple basis of the claims in the preliminary 

arrangements constitutes the disagreement with the multiparty arbitration. 

3. The BITs and case facts interpretation do not suggest Respondent’s consent to the 

multiparty arbitration 

76. Respondent submits that the interpretation of the BITs does not allow to bring the case 

before the Tribunal. 

                                                      
63

 NAFTA, Part IV. 
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65
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77. Article 9 of the BITs states that: 

“Disputes between one Contracting Party and a national of the other Contracting Party 
concerning an obligation of the former under this Agreement in relation to an investment 

of the latter, shall at the request of the national concerned be submitted to the ICSID…”
67

 

78. As for the interpretation of the BITs, Respondent relies heavily on the VCLT and notes 

in this context that Article 31(1) of the VCLT speaks of interpreting a treaty in good faith 

and “in accordance with the ordinary meaning to be given to the terms of the treaty”.
68

 

79. In the instant case, such expressions as “one Contracting Party”, “a national” stipulate that 

Respondent did not give its consent, particularly, to a multiparty arbitration, but only to 

the one Contracting Party (or a national) and the State,
69

 thus limiting Respondent’s 

consent to arbitrate claims filed by a single investor. 

80. Thus, Respondent submits that using the ordinary meaning, as required by Article 31(1) 

of the VCLT, these provisions allow one claimant to bring a case before the ICSID 

tribunal. 

81. Therefore, Respondent did not express its consent to multiparty arbitration neither in the 

BITs, nor within the preliminary arrangements or in the recourse to the proper 

interpretation of the BITs and facts of the case. 

C. Alternatively, even if Article 25 of ICSID Convention can be interpreted in favour of 

multiparty proceeding, and secondary consent is not needed, claims brought by 

Claimants are inadmissible 

82. A primary requirement for consolidation is connectivity or the existence of a connection 

between the cases to be dealt with together.
70

 In the present case, there is an obvious 

disconnection between the different disputes submitted to the Tribunal. They stem from 

different facts and the separated economic transaction. Moreover, Claimants are not 

contractually connected to each other. They operate independently and run their 

businesses on their own. 

                                                      
67

 The BITs, Article 9. 

68

 VCLT, Article 31. 

69

 Bernandez Dissenting Opinion to Ambiente, para. 83. 

70
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16 

 

83. As it was established in the Abaclat Decision, there ought to be a “reasonable and 

significant link” between the claims of the individual claimants.
71

 

84. Respondent stipulates current claims cannot be considered as identical since Claimants 

based their claims on two separate BITs (1) and that there are no related investment 

operations between Claimants (2). 

1. Claimants based their claims on two separate BITs  

89. Respondent stipulates that multiparty arbitration cannot be raised under two different 

BITs. 

90. In 2013, the PCA endorsed the Czech Republic’s refusal to allow claims by ten foreign 

investors to proceed under a single arbitration proceeding. The request had been brought 

on the basis of a treaty and Czech bilateral investment treaties with five different 

countries.
72

 

91. In the instant case, the first Claimant, FriendsLook, based its claim on the Tyrea-Novanda 

BIT,
73

 the second and the third Claimants – on the Tyrea-Kitoa BIT.
74

 From these facts 

Respondent underlines that Claimants’ request is based on two different BITs and, 

therefore, the absence of a single source of consent for the Tribunal leads to the 

impossibility to accept Claimants’ claim.  

92. Taking into account the above mentioned, Respondent makes a conclusion that 

Claimants’ request is based on two different BITs and, therefore, it leads to the 

impossibility for the Tribunal to accept Claimant’s submissions. 

2. Claimants lack related investment operations between them 

93. Respondent asserts that Claimants operated within unrelated investment operations 

having no connection between each other.  

                                                      
71

 Abaclat, para. 110.  

72

 Hanotiau, Schwartz, Chapter 8. 
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 Case, line 1515. 

74
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94. In 2012, the ICSID Secretary-General refused to register a request for arbitration brought 

by two unrelated foreign companies that had lost national FM radio-broadcasting 

frequencies. The Secretary-General notified that: 

“in the absence of consent by all disputing parties to join disputes relating to manifestly 
separate investments, the Secretary-General cannot proceed to register the Request for 
Arbitration as submitted to the Centre”.

75

 

95. The requesting parties then proceeded to submit two separate amended requests.
76

 

Indeed, it is impermissible under the accepted practice that parties who acquired their 

investments at different times and under different conditions are linked only by the State 

measure or measures against which they complain.
77

 

96. As for the instant case, Claimants run their business separately from each other. 

FriendsLook, the biggest and most popular of the three created a local branch in Tyrea 

and launched the Tyrean version of its website in January 2015. Whistler and SpeakUp 

followed suit only in early summer 2015 employing the same model of operation in 

Tyrea.
78

 That means their investments acquired at different times and through the non-

identical conditions. Even the installing of safeguards and algorithm was not the same 

among Claimants. Whereas FriendsLook and Whistler implemented the required 

identification and message storing, SpeakUp delayed the development.
79

 

97. Consequently, Claimants’ claims are inadmissible, since they fail to reach the required 

threshold i.e. are not sufficiently linked in order to be brought jointly in the single 

proceedings and to result in the modification of the standard ICSID procedure. 

CONCLUSION TO THE ISSUE III: 

98. Respondent respectfully submits that the Tribunal lacks jurisdiction over the multiparty 

dispute. Multiparty proceedings are not compatible with the ICSID framework since it 

goes beyond the horizon of foreseeability of the drafters of ICSID Convention and due 

to the reason that this model of arbitration proceedings fundamentally differs from the 
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standard bilateral proceedings. Moreover, multiparty proceedings require secondary 

consent due to increasing risks for Respondent. Finally, Claimants’ claims lack 

homogeneity and do not meet the required threshold for modifying standard ICSID 

procedure and therefore are inadmissible. 

IV. MEASURES TAKEN BY RESPONDENT TOWARDS CLAIMANTS’ 

INVESTMENTS COMPLY WITH ITS INTERNATIONAL OBLIGATIONS 

99. Respondent contests that there was expropriation of Claimants’ investments. In this 

regard, Respondent submits that actions of Respondent do not amount to expropriation 

(A) and, even if the Tribunal finds that there was deprivation of Claimants’ investments, 

such measures of Tyrean government are justified by Respondent’s exercise of police 

powers (B). 

A. Respondent’s actions do not constitute an expropriation of Claimant’s investments 

100. Article 6 of the BITs stipulates that:  

“Neither Contracting Party shall take any measures depriving, directly or indirectly, 
nationals of the other Contracting Party of their investments”.

80

  

101. Respondent blocked Claimants’ social networks by the Presidential Decree and the 

ordinances of the TCA due to the fact that Claimants did not implement necessary 

safeguards provided by law. It is Respondent’s position that there was no indirect 

expropriation of Claimants’ economic benefits. Thus, Respondent respectfully submits 

that its actions were not permanent (1), Respondent did not deprive Claimants of 

economic benefits (2), and as for Respondent’s part, it did not provide Claimants with 

any legitimate expectations (3). 

1. The actions of Respondent were not permanent  

102. In LG&E it was established that “the expropriation must be permanent, <...> it cannot 

have a temporary nature”. The duration of a governmental measure is important for the 

assessment whether an expropriation has occurred.
81
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103. On February 28, March 1 and March 2, 2018, the TCA, after investigating the matter, 

issued the ordinances blocking Claimants’ websites.
82

 There was no evidence concerning 

permanency of measures taken by the State. TCA ordinances are not supplied with any 

permanent nature of blocking;
83

 to the contrary the wording suggests that TCA ordinances 

are in force with “pending further notice”.
84

 Such wording indicates possibility of future 

unblocking in case Claimants satisfy necessary requirements.
85

 

104. Moreover, the Law 0808-L by itself comprises the wording “<…> permanent or 

temporary blocking <…>” and Claimants failed to show that TCA ordinances fall into the 

permanent category, rather than temporary. It is Respondent’s position that no evidence 

in the case file shows that the measure was not temporary. 

105. Thus, unblocking of Claimants’ websites was not permanent, as follows from the literal 

reading of TCA ordinances and lack of the evidence to the contrary. 

2. There was no substantial deprivation of Claimants’ economic benefits 

106. The tribunal in Philip Morris found that for a regulatory measure to be an expropriation, 

a “substantial deprivation” of the value, use or enjoyment of an investment must take 

place”.
86

 The impact of the measure or interference degree must be such as to render the 

property rights useless. Indeed, the tribunal in CME stated that a deprivation occurs 

whenever a state takes steps “that effectively neutralize the benefit of the property for the 

foreign owner”.
87

 

107. In the instant case the blocking of Claimants’ websites could be superseded by a limited 

number of paid VPNs. In the RFCC case it was stated that: 
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“a temporary measure must <...> have substantial consequences equivalent to a 
permanent loss. The recovery of the property right or access to it does not replace 
ownership in its initial situation <…>”.

88

 

108. A number of tribunals have held that a measure must “substantially interfere” with an 

investment for an expropriation to have occurred, such as by causing the investor to 

effectively lose control of the investment or its management.
89

 Although VPNs were not 

widely used in Tyrea, Claimants had a possibility to gain economic profit from their 

websites’ work. In the Sea-Land one of the issues was alleged expropriation of a bank 

account. The tribunal did not find any substantial deprivation of or interference with the 

claimant’s rights to its account and rejected the claim by noting that the “account remains 

in existence and available in rials, at Sea-Land’s disposal”.
90

 

109. Blocking can be stopped when Claimants satisfy the requirements of the law. However, 

it was their decision not to continue developing the algorithms. Claimants gradually 

wound down operations in Tyrea by themselves in the second half of April 2018.
91

 

Therefore, they cannot blame Respondent now for their own inaction. 

110. Here, economic values did not disappear completely, thus, the actions of Respondent’s 

do not constitute a substantial deprivation of Claimants’ economic benefits. 

3. Respondent did not violate legitimate expectations requirement 

111. An important factor for the court’s assessment of expropriation is whether the individual 

has some form of legitimate expectation that his or her rights will not be regulated or 

restricted in a certain way.
92

 

112. The only information which was given by Respondent was liberalizing the Internet and 

loosening its control over the media and press.
93

 There was a tendency for the advent of 

profound media market thanks to the Media Law. In Saluka, the tribunal observed that 
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it would be unreasonable for an investor to expect that circumstances that existed at the 

time of making the investment would remain completely unchanged.
94

 

113. There shall be specific commitments given by the government to the foreign investor, 

that the government would refrain from such regulation.
95

 Respondent did not make any 

specific statements concerning further restrictions. The statements of the government 

concern “fruitful cooperation” and prospects of Tyrean media market.
96

 Favorable 

business conditions and good will are transient circumstances, subject to inevitable 

changes and do not amount to expropriation.
97

 

114. Therefore, Respondent did not create and, furthermore, did not breach Claimants’ 

legitimate expectations. 

B. Even if the Tribunal finds that deprivation of Claimants’ investments occurs, they are 

justified by Respondent’s exercise of police powers 

115. Once the state regulation is deemed to fall within the state’s police powers, it may no 

longer be construed as an indirect expropriation.
98

 

116. The deprivation of property rights resulting from the actions of the competent state 

authorities to maintain public order, health or morality may constitute legitimate 

regulatory measures of the host state.
99

 There is an obligation of the state to act reasonably, 

in good faith and without abuse of rights.
100

 In the Methanex the tribunal raised that a 

foreign investor or investment is not deemed expropriatory and compensable on the 

grounds that it was a bona fide general regulation designed to serve the public interest, on 

a non-discriminatory basis and in accordance with due process.
101
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117. Respondent asserts that its actions were exercised without discrimination (1), with public 

purpose (2), and were proportional (3). 

1. Respondent’s actions were non-discriminatory 

118. State is responsible for injury resulting from “<…> discriminatory acts <…> by the state 

that impair property or economic interests of a national of another state”.
102

 State is not 

responsible for economic disadvantage loss resulting from action that is commonly 

accepted as within the state’s police power provided without discrimination.
103

 

119. Respondent indeed blocked only Claimants’ websites. However, such action was in line 

with the Law 0880-L. And although other websites were not blocked they are facing 

different sanctions for the violations on their side. 

120. The Law 0880-L stipulates that failure to comply with the Media Law requirements shall 

result in fine and/or temporary or permanent blocking of the network depending on the 

gravity of the violation.
104

 

121. Claimants’ faced temporary blocking, while other websites, e.g. Wink and TruthSeeker 

faced fine and are under the pending criminal proceedings.
105

 Different sanctions are in 

line with the Law 0880-L and situation of Claimants and other websites cannot be 

compared because of the different gravity of the violation.
106

 

122. Firstly, local websites of Tyrea were not primary used by radicalists, while Claimants’ 

websites were widely used to promote violence and hate speech in the Internet.
107

 The 

majority of tensions were held in Claimants’ networks.
108

 Even though radicalists used 

other social platforms, those of Claimants’ had larger audiences.
109

 Larger audiences, in 
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the context of hate speech and public unrest, equals to higher danger to the internal 

security and increases the gravity of the violation. 

123. Secondly, failures to implement algorithm were different. Claimants’ algorithm had 

loopholes that failed to sufficiently prevent hate speech posts from appearing.
110

 While 

e.g. Wink’s algorithm had issues with messages containing short links. 

124. These two situations are of different effect and therefore cannot be compared as equals, 

meaning that actions taken against Claimants does not require the same for the other 

platforms if they are not in the same category of violation and situation is identical. 

125. Thus, taking into account that Claimants’ websites violated Law 0880-L in more severe 

way and presented greater danger to public security, their blocking was by no means 

discriminatory. 

2. Measures established in the Presidential Decree pursued public purpose 

126. It is important to recognize a State’s legitimate right to regulate and to exercise its police 

powers in the interests of public welfare.
111

 The Phillip Morris tribunal supported the 

state’s fundamental rights to regulate and exercise its police powers to protect public 

health.
112

 Indeed, in the Sociedad General, the tribunal ruled that: 

“in evaluating a claim of expropriation it is important to recognize a State’s legitimate right 
to regulate and to exercise its police power in the interests of public welfare”.

113

 

127. In the instant case Respondent estimates compliance with public purpose requirement. 

Countries are the best “judges” of their own needs, values and circumstances, and 

tribunals should defer to their judgement unless there is evidence that the expropriation 

is manifestly without public purpose.
114

 Respondent’s “judgement” defines the existence 

of crucial situation in the country. 
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128. Tyrea emerged from a civil war in September 2012.
115

 The civil war was caused by the 

conflict between the two major ethnicities inhabiting Tyrea, the Minyar and the Tatyar.
116

 

At first, Respondent was favorably disposed to receive Claimants’ social networks,
117

 but 

after establishment of Claimants’ networks, tensions worsened
118

 and Respondent had to 

issue special algorithm and safeguards in order to restrict behavior of radicalists.
119

 

129. The situation in the country was getting worse, spreading across the country,
120

 and 

Respondent was forced to shorten time for the algorithm installation. Respondent tried 

to restrain unrest, reducing deadline to 45 days thanks to the Presidential Decree.
121

 When 

Claimants failed to comply with the implementation deadline, Respondent had to shut 

down websites’ operation. After that the situation in the country improved and tensions 

between the ethnic groups decreased.
122

 

130. Therefore, Respondent acted only with a public interest conditions, being afraid of the 

renewal of civil war. 

3. The actions of Respondent were proportional 

131. Proportionality means a reasonable relationship between the means employed and the 

aim sought to be realized.
123

 In Tecmed, the tribunal deemed that the proportionality 

criterion was a necessary criterion in establishing a case of indirect expropriation: 

“<…> in order to determine if actions are to be characterized as expropriatory, whether 
such actions or measures are proportional to the public interest presumably protected 
thereby and to the protection legally granted to investments”.

124
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132. If  the  aim  is significant, the means are more likely to be considered legal.
125

 Here 

Respondent pursued significant aim – prevention of civil war reiteration. In order to 

prevent reiteration of civil war, Respondent decided to block the main platforms of 

radicalists activities. If on one part of the scale, there is a loss of profit of private 

businesses, and on the other part of the scale – saving of human lives and restoration of 

public security, there is no doubt that the measures which led to such effects are 

proportional. 

CONCLUSION TO THE ISSUE IV: 

133. Respondent’s actions do not amount to expropriation. They were not permanent in 

nature, did not cause substantial deprivation of Claimants’ economic rights and were not 

in violation of legitimate expectations requirement. In its turn, the Presidential Decree 

and TCA ordinances can be regarded as “police powers”, because of public purpose 

pursued by the actions, their proportionality and non-discriminatory manner. 

V. RESPONDENT COMPLIED WITH FAIR AND EQUITABLE TREATMENT 

STANDARD 

134. In its Request for arbitration, Claimants submit that Respondent has breached the FET 

Standard provided by Article 3.1. of the BITs. To the contrary, Respondent treated 

Claimants fairly and equitably, in particular it did not breach its legitimate expectations 

(A), it acted transparently in relation to Claimants (B) and it did not discriminate against 

Claimants’ investments (C). 

A. Respondent did not breach Claimants’ legitimate expectations 

135. Respondent submits that there was no breach of Claimants’ legitimate expectations, 

because Claimants’ expectations were neither legitimate nor reasonable (1). If the 

Tribunal considers Claimants’ expectations as legitimate and reasonable, still there was 

no breach as Respondent acted in realization of its sovereign rights and obligation to 

protect its citizens (2). 

1. Claimants’ expectations were neither legitimate nor reasonable 
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136. Firstly, Respondent indicates that legitimate expectations have to arise from specific 

grounds, namely special representations given to investors that induce them to make an 

investment, and Respondent has given no such representations (a). Secondly, even if the 

Tribunal recognizes that there were indeed grounds for Claimants’ legitimate 

expectations, the expectations were unreasonable because Claimants did not take much 

reasoning on socio-economic situation in Tyrea at the time of the investments (b). 

a. There were no representations that could give rise to legitimate expectations 

137. Notion of legitimate expectations commonly starts from the source of such expectations. 

Most tribunals hold the view that legitimate expectations derive from specific 

representations made by the host state which were reasonably relied on by the investor.
126 

 

138. Claimants may resort to proving that the main reason, which induced them to make their 

investments, was the adoption of the Media Law. However, the Media Law is not a 

representation to Claimants, which may give rise to creation of legitimate expectations. 

i. The Media Law may not be recognized as a representation given to investors 

139. The main thing that induced Claimants to make their investments was the adoption of 

the Media Law. This law is one of the steps taken towards liberalization. Claimants’ entry 

into the market was not conditional upon the adoption of the Media Law. Claimants have 

generally relied on the liberalization policy adopted by the State and lack of other 

competitors in the State. It is seen from the chronology of the Claimants’ entry into the 

Tyrean market: Claimants have taken interest in Tyrea long before the adoption of the 

Media Law by approaching ambassadors in Novanda and Kitoa
127

 and further adoption 

of the Media Law was merely the next step in the State’s liberalization policy, which has 

attracted Claimants. The Media Law was introduced not as an intentional attraction of 

Claimants and, even more, not because of Claimants.  

140. Therefore, Claimants’ investments have nothing to do with any representations or 

assurances on behalf of the State. Claimants have made their investments because of the 

liberalization policy adopted in the State. 
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ii. There were no other representations given by Respondent 

141. As it was mentioned above, the State has to give specific assurances to Claimants to create 

legitimate expectations. Such specific assurances include, but are not limited to contracts, 

licenses or any other forms of assurances given to the particular investor.
128

 

142. For example, in the Sempra, the grounds for legitimate expectations included a license 

issued to the claimant, a commitment that there would be no freeze applicable to the 

tariff system, assurance that there was a right to compensation in case of such freeze, 

commitment that the license would not be amended by the government without prior 

written consent of the licensee, a commitment not to withdraw the license unless there 

are specified breaches.
129 

The assurances given in this case were given to the particular 

investor, and were given to attract such investor to the market. 

143. The State can give assurances not to amend some specific documents or legislation as a 

whole in form of commitments
130 

or in form of stabilization clauses.
131

 The issue of 

stabilization clauses was addressed in Parkerings-Compagniet, where the tribunal stated: 

“Save for the existence of an agreement, in the form of a stabilization clause or otherwise, 
there is nothing objectionable about the amendment brought to the regulatory framework 
existing at the time an investor made its investment”.

132

 

144. In the present dispute Respondent neither gave any specific assurances or representations 

to Claimants, nor implicitly acted in such a manner. There were no stabilization clauses 

or agreements of the same nature, Respondent has not given any other comments or 

assurances on freezing of the legal framework either. Moreover, Respondent did not give 

any assurances specially to Claimants at all. Thus, Claimants did not receive any specific 

representations, which could give rise to legitimate expectations. 

b. In any event, alleged legitimate expectations of Claimants were not reasonable 
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145. Sometimes it is also recognized that legitimate expectations may arise out of the general 

regulatory framework.
133

 By the time Claimants were making their investments, Tyrea was 

adhering to the liberalization policy. Its regulatory framework, namely the adoption of 

the Media Law, as well as other actions and statements of governmental officials were 

supporting the fact that the State was indeed taking steps in such a trajectory. 

146. Even if the Tribunal recognizes such source of investors’ expectations, such expectations 

shall also be legitimate and reasonable in order to be protected. 

147. While defining legitimacy and reasonableness of the expectations, arbitrators and 

scholars usually consider socio-economic factors,
134

 especially while dealing with 

developing states. It is part of the investor’s duty before engaging into investment to 

foresee or evaluate the assessment of the host state economically, socially and politically. 

This position is backed, for example, by Parkerings-Compagniet case.
135

 

148. There the tribunal held that the state has its full right to change the legislation while being 

not bound by any kinds of commitments, which would state otherwise. Moreover, the 

tribunal has pointed out that it is common for the legal environment to evolve over time, 

and businessmen and investors entering the market usually undertake certain due 

diligence and risk assessment procedures. The importance of such procedures was later 

stressed by Parkerings-Compagniet tribunal: 

“In principle, an investor has a right to a certain stability and predictability of the legal 
environment of the investment. The investor will have a right of protection of its legitimate 
expectations provided it exercised due diligence and that its legitimate expectations were 
reasonable in light of the circumstances. Consequently, an investor must anticipate that 
the circumstances could change, and thus structure its investment in order to adapt it to 
the potential changes of legal environment”.

136

 

149. Tyrea is a country emerged out of a civil war.
137

 Unfortunately, the State did not enjoy 

long term stable economic, social and political environment at the time of Claimants’ 

investments (neither does it now). After the civil war there still existed social tensions 
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between the Minyar and the Tatyar ethnic groups.
138

 Such tensions had to be taken into 

account while entering the market. 

150. Respondent believes that Claimants did not perform much risk assessment in respect of 

Tyrea and have pursued only the economic objectives out of their investments. Claimants 

must have identified much profitability in a developing country, such as Tyrea, which has 

only recently opened its market to the liberal media thus had not much rivalry – absence 

of rivalry became the reason for the gained popularity of Claimants’ platforms among the 

Tyrean. Further, when Tyrea started facing violent acts and general unrest, Tyrea issued 

the Law 0808-L requiring implementation of the algorithm and the Promulgation Decree 

requiring such implementation to be conducted in 60-day term. 

151. Claimants have found such term fair and justifiable; however, they did not take into 

account the risk of the violence increase and occurrence of emergency situation. The 

further shortening of the implementation period has been totally foreseeable in the 

existing conditions or at least could have been taken into account while preparing the 

implementation plan.  

152. Only with the overall analysis of the State by Claimants, e.g. its economic, political and 

social situation, could the investors’ expectations be objective. Claimants have relied on 

their subjective expectations of economic gains leaving social and political elements 

uninvestigated. Thus, Claimants have entered the market without proper due diligence 

and risk assessment, which is why the expectations cannot be deemed as reasonable or 

legitimate. 

2. Alternatively, Claimants’ legitimate expectations were balanced against Respondent’s 

sovereign rights 

153. Respondent submits that even if the Tribunal considers Claimants’ expectations as 

legitimate and reasonable, Respondent’s actions were in line with its sovereign rights and 

obligations, in particular the obligation to protect its citizens from violent actions. 

154. As described earlier, the reason for Tyrea to implement the Law 0808-L and the 

Promulgation Decree was justified by the extraordinary situation of public unrest 
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prevailing in the State. The required algorithm could have eased the tensions existing in 

the State, thus such measures were considered fair and justifiable by the State. 

155. The Saluka Tribunal has come to the following conclusion with regard to the balance 

between the investor’s legitimate expectations and sovereign rights of the host state:  

“No investor may reasonably expect that the circumstances prevailing at the time the 
investment is made remain totally unchanged. In order to determine whether frustration 
of the foreign investor’s expectations was justified and reasonable, the host State’s 
legitimate right subsequently to regulate domestic matters in the public interest must be 
taken into consideration as well”.

139

 

156. As the S.D. Myers tribunal has stated, the determination of a breach of the obligation of 

fair and equitable treatment by the host state must be made in the light of the high 

measure of deference that international law generally extends to the right of domestic 

authorities to regulate matters within their own borders.
140

 

157. Thus, Claimants’ expectations shall be balanced against the Respondent’s right to regulate 

and change the regulations and legislation according to the changes in the circumstances, 

even if it may affect investor’s rights, as long as the new regulations serve another public 

purpose. 

158. For example, in R v. Secretary of State for Health, the policy prevailed.
141

 Here, after 

negotiations with the government and an agreement not to market snuff to persons under 

18, the applicants opened up a tobacco and snuff factory with the help of a government 

grant. Shortly after the opening of the premises, the minister announced a proposal to 

ban oral snuff. The applicants argued that, provided they continued to comply with the 

agreement and there emerged no stronger health risk, they had a legitimate expectation 

based on a course of conduct that they would be permitted to continue. This was rejected 

with the following words:  

“the right of government to change its policy in the field of health must be unfettered. 

This is so even if the basic scientific evidence remains unchanged or substantially 
unchanged”.

142
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159. Here the legislative changes to the Media Law that Respondent implemented served a 

public purpose — to prevent another civil war in Tyrea and to protect its citizens from 

hate speech and violence. 

160. Therefore, even if the Tribunal concludes that Claimants’ expectations were both 

legitimate and reasonable, still these expectations have to be balanced against 

Respondent’s sovereign rights. In the present case the measures taken by Respondent are 

justified by public purpose. 

B. Respondent acted transparently towards Claimants’ investments 

161. Inclusion of transparency element into the FET standard is not a common practice and 

may be argued;
143

 however, Respondent intends to prove the fact that Tyrea acted 

transparently regarding Claimants’ investment. Thus, if Tribunal recognizes transparency 

as constituent element of the FET Standard, Respondent submits that there was no 

breach of transparency.  

162. In order to prove that Tyrea’s conduct was transparent, Respondent resorts to the 

Metalclad Award, which defined transparency as a condition in which all relevant legal 

requirements for the purpose of successful management and operating investments 

made, or intended to be made, are capable of being readily known to all affected investors 

of another party; there also should be no room for doubt and uncertainty on such matters, 

and in case of any misunderstanding or confusion shall ensure that the correct position 

in promptly determined and clearly stated.
144

 

163. First of all, all the amendments to the Media Law were published and could be readily 

known to all the interested parties. Claimants indeed knew about the amendments and 

considered such amendments justifiable
145 

because of the public situation, which could 

only be characterized by acts of violence and public unrest.  

164. Moreover, the Law 0808-L has clearly laid out all the features of the required algorithm 

and the term for its implementation. Later, SpeakUp, having concerns about the 

Law 0808-L, has procured an audience with the Minister for Telecommunications – the 
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new requirements and ways of their implementation were discussed there.
146 

Thus, 

Respondent has ensured that the correct position is promptly determined and clearly 

stated, so that SpeakUp could proceed with the implementation process. 

165. The need for the amendment of the term came as a result of increase of violence in the 

State, and Respondent believes that such shortening of the period could have been 

foreseeable. Respondent has introduced the Presidential Decree beforehand,
147

 so that 

Claimants have time to restructure their implementation process and foster the 

development of the algorithm. The Presidential Decree was written in clear language 

leaving no room for doubt or uncertainty on the matter.  

166. Thus, Respondent has ensured Claimants with transparent legal environment for their 

operation and management of investments.  

C. There was no discrimination in regard to Claimants’ investments 

167. Since one of the key FET elements is non-discrimination, Respondent claims that there 

was no discrimination of Claimants. To prove the statement, Respondent resorts to the 

features of discriminatory treatment set by Saluka tribunal. The tribunal reasoned that 

state conduct shall be regarded as discriminatory, if the cases are similar, such cases are 

treated differently, the different treatment is not reasonably justified.
148

 

168. In the present case radicalists have widely used social networks to promote their ideas 

and ideology, which resulted in violence and unrest in the State. Claimants’ platforms 

were most popular among radicalists due to their convenience and ease of usage. It must 

be noted that there are several local platforms, namely TruthSeeker and Wink, which 

were also used in the radicalist purposes. However, they have not invoked much harm 

on the public order due to their lack of popularity.
149

 

169. First of all, the cases of Claimants’ platforms and of the local ones are not similar. It must 

be taken into consideration that, despite being all social networks, which were engaged in 

the radicalist movement and used for their purposes, Claimants’ platforms had much 
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more detrimental effect on society because of their popularity among the crowds. 

Therefore, it was obvious to take first actions in regards to the companies, which are 

deemed as most harmful. 

170. Secondly, the cases were not treated differently. Both the Claimants’ platforms and the 

local ones are subject to the Tyrean Penal code as it is prescribed by the Law 0808-L and 

there are pending criminal procedures in regard to the local platforms for not 

implementing the algorithm.
150

 

171. Thirdly, even if the Tribunal recognizes that the treatment was different due to the fact 

that the Claimants’ platforms were blocked and the local ones shall only be fined, such 

differentiation is justified. The Claimants’ platforms have presented much bigger harm to 

the public order of Tyrea than the local platforms because of the Claimants’ bigger media 

outreach and bigger scope of users involved. For instance, Truthseeker was five times less 

popular than Friendslook.
151

 

172. The case of Wink is slightly different to the one of Truthseeker. Not only was Wink less 

popular than the Claimants’ platforms, Wink has also implemented the required 

algorithm; however, the users have used links, which could have not been detected by the 

algorithm, which means that these messages with links were far from algorithm’s reach.
152

 

This could not be attributed to the direct breach of the Law 0808-L, and the platform 

could not be blocked just like the other platforms that have no such algorithm.   

173. Since Claimants’ platforms and the local ones have imposed different levels of harm to 

the Tyrean order, they are subject to different penalties.  

174. Thus, Claimants’ platforms were treated equally and without any prejudice in comparison 

to the local platforms. Moreover, even the existence of slight differences is totally justified 

by the law and by the existing situation.  

CONCLUSION TO THE ISSUE V: 

                                                      
150

 Case, line 2090. 

151

 Case, line 1630. 

152

 Case, line 1554. 



34 

 

175. Taking into consideration the above mentioned, Claimants expectations were not 

legitimate, since there were no grounds for them. Even if the Tribunal finds specific 

grounds for Claimants’ legitimate expectations, such expectations were not reasonable 

and thus shall not be protected. Further, even if the Tribunal finds Claimants’ 

expectations reasonable, the expectations had to be balanced against the State’s sovereign 

right to change its legislation, especially for a public purpose. Moreover, the State acted 

transparently in regard to Claimants’ investments and has treated Claimants’ platforms 

and the local ones equally and justifiably. Thus, Respondent has not breached the FET 

Standard. 

VI. COMPENSATION REQUESTED BY CLAIMANTS IS SPECULATIVE AND 

DISCOUNTED CASH FLOW METHOD IS NOT APPROPRIATE FOR THE 

QUANTIFICATION OF DAMAGES IN THIS CASE 

177. Claimants assert that the Tribunal shall apply DCF methodology
153

 of alleged damages 

quantification in order to take into consideration profit making potential of Claimants’ 

enterprises. Such statement is largely based on the assumption that Claimants’ assets were 

unlawfully expropriated. 

178. Respondent argues that it has exercised its regulatory powers and as a consequence, 

Claimants are not entitled to any compensation. However, if this Tribunal finds out that 

Claimants’ assets were expropriated, Respondent still believes that the act of taking was 

legitimate and unlawfulness of the expropriation is connected only with absence of just 

compensation. 

179. Respondent respectfully submits that the Tribunal shall apply BIT compensation 

standard (A). If the Tribunal applies DCF methodology of damages quantification, 

Respondent claims that Claimants’ future cash flows cannot be properly calculated (B); 

and discount rate proposed by Claimants does not take into consideration country risk 

adjustment (C). 

A. Compensation for expropriation is limited to the undertaking’s value at the moment of 

dispossession, plus interest until the day of payment 
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180. Respondent is convinced that there is a distinction between inherently unlawful 

dispossession – expropriation where an act of the taking is itself illegitimate and 

dispossession that would have been legitimate unless the failure to pay compensation. 

This distinction effects compensation standard for expropriation. 

181. This distinctive effect is supported by the practice, e.g. in King of Greece, the Court 

stressed that because the wrongful act of Greece: 

“was an expropriation that would have been legitimate “but for” the failure to pay any 
compensation … the nature of the breach found <…> does not allow the Court to proceed 
on the basis of the principle of restitutio in integrum”.

154

 

182. Thus, when the act is wrongful because of the failure to pay compensation, and not 

because of the act of the taking itself, the compensation may not be based on the premise 

that the taking never happened.
155

 This approach is in line with the reasoning of the PCIJ 

in Chorzów. When analysing the reparation due, the court clearly distinguished an 

expropriation unlawful due to a mere lack of compensation from an expropriation where 

the act of the taking is itself unlawful.
156

 

183. It follows that if the court is faced with an expropriation where the wrongful act consisted 

merely in not paying the just price of what was expropriated, then the full reparation is 

limited to the undertaking’s value at the moment of dispossession, plus interest. 

184. In Amoco tribunal referred to Chorzów and commented: 

“[R]estitutio in integrum was contemplated by the Court only in the case of an unlawful 
expropriation. Since the Tribunal in the instant Case, has found the expropriation to be 
lawful, the DCF method prima facie seems not fitted to the present issue”.

157
 

185. Moreover, Amoco tribunal outlined traditional approach, where compensation for 

expropriation of an enterprise is calculated according to the net value of the expropriated 

assets. Complementary element is added to damnum emergens, where the expropriation 
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is unlawful: the value of the revenues that the owner would have earned if the 

expropriation had not occurred, i.e., lucrum cessans (lost profits).
158

 

186. Analysing reparation for violations of Article 1 of Protocol No. 1 of the European 

Convention on Human Rights, the ECtHR has also drawn distinction between 

“inherently unlawful dispossession” that is expropriation where an act of the taking is itself 

illegitimate and dispossession “that would have been legitimate but for the failure to pay 

any compensation”. In Scordino,
159

 for instance, the court found that although the mere 

failure to pay adequate compensation did result in a violation of Article 1 of Protocol No. 

1, the reparation was limited to the ex ante value of the property taken: 

“[T]he compensation to be determined in the present case will not have to reflect the 
idea of a total elimination of the consequences of the impugned interference. Indeed, in 
the present case it is the lack of adequate compensation and not the inherent unlawfulness 
of the taking of the land that was at the origin of the violation found under Article 1 of 
Protocol No. 1. [Thus], the Grand Chamber considers it appropriate to base itself on the 
value of the property at the time of the expropriation”.

160

 

187. DCF analysis seeks to determine the lost net earnings a company will suffer as a result of 

the legal injury that triggered the dispute.
161

 According to the facts of the instant case,
162

 

Claimants assert that they are entitled to payment of “full compensation” under restitutio 

in integrum principle, including lost profits in Tyrea and potential expansion profits in 

neighbouring countries. 

188. However, relying on the presented court and arbitration practice, Respondent submits 

that DCF methodology of damages quantification shall not be applied by the Tribunal 

due to the reason that expropriation as an act of taking is lawful e.g. the measures are 

taken in the public interest and under due process of law and not discriminatory or 

contrary to any undertaking which Respondent has given. Consequently, the only missing 

element is just compensation. 
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189. Therefore, claims regarding DCF valuation methodology are unfounded and lost profits 

or expansion profits shall not be taken by the Tribunal into account. Claimants’ damages 

shall be limited to the value of the undertaking at the moment of dispossession, plus 

interest to the day of payment. 

B. Future cash flows of Claimants cannot be properly calculated 

190. If the Tribunal applies DCF methodology of damages quantification, Respondent claims 

that Claimants’ future cash flows cannot be properly calculated. 

191. DCF method of damages quantification calculates company's anticipated future stream 

of net cash flow over a specific future period of time, and then discounting gross amount 

back to a present-value lump sum.
163

 Therefore, cash flows projection is central element 

of the DCF methodology. Respondent stands on the position that: Claimants have already 

exhausted their profit making potential in Tyrea (1); Claimants have not provided 

sufficient data for calculation of future cash flows (2). 

1. Claimants have already exhausted their profit making potential in Tyrea 

192. FriendLook’s projected profits in 2018 are amounting to $49,365,875 with $10,976,538 

in 2016 and $21,617,655 in 2017. As for Whistler, it’s projected profits are amounting to 

$15,999,960 with $1,631,056 in 2016 and $5,548,884 in 2017. Finally, SpeakUp’s 

projections include $16,891,000 of profits in 2018, with $2,379,712 in 2016 and 

$6,120,376 in 2017. 

193. Respondent asserts that anticipated cash flows calculated by Claimants are speculative. 

While it is true that after their launch in 2015, Claimants became extremely popular with 

FriendsLook being recognized in Tyrea as almost synonymous with the Internet itself,
164

 

by January 1, 2018 almost every inhabitant of Tyrea over the age of 10 had an account in 

at least one social network accessible in Tyrea.
165
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194. This should lead this Tribunal to conclusion that Claimants have already exhausted their 

potential in Tyrean market and there are no reasons to anticipate doubled revenue in 

2018. 

2. Claimants have not provided sufficient data in order to calculate future cash flows 

195. Projection of cash flows streams from ad-based revenue model. Main revenue streams of 

Claimants are: sale of advertising space, sale of promotional content and personalized 

content and advertising blocking / selection for a fee paid by the users.
166

 

196. The only available data on the fee estimates for services provided by Claimants is the data 

on FriendsLook operations. FriendsLook’s user may opt for personalized content and 

advertising by paying USD 12 per annum, or USD 1 per month.
167

 

197. It is hardly possible to make valid projection of future cash flows in the absence of data 

on Whistler’s and SpeakUp’s fees. They do not provide information on fees for paid 

advertising space, promoted “whistles” etc. 

198. Consequently, Respondent is strongly convinced that projection provided by Claimants 

is speculative and unfounded as far as Claimants have exhausted their profit making 

potential in Tyrea and moreover, have not provided data on fees for features being 

primary revenue streams. 

C. Discount rate proposed by Claimants does not take into consideration country risk 

adjustment 

199. DCF model forecasts the future expected cash flows from the investment and reduces 

these to a present value using a discount rate. Experts who rely on the DCF method 

increase the discount rate to reflect country risk. The increase in discount rate intended 

to reflect country risk is referred to as “country risk premium”. Country risk premium on 

the discount rate is simply a way to transform optimistic cash flow forecasts into expected 

cash flow forecasts. 

200. Claimants utilized the Weighted Average Cost of Capital (WACC) for computation of 

discount rate presented. Nevertheless, country risk adjustments to discount rates must 
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also be taken into account for a discount rate developed on the basis of the WACC 

method.
168

 

201. Respondent asserts that here Claimants failed to take into consideration Respondent’s 

emerging economy facing instability due to political and social uncertainty.
169

 Respondent 

objects to the allegation that present risks are self-controlled by Respondent and will allow 

to decrease the amount of compensation for expropriation of Claimants’ assets. 

202. In Tidewater the tribunal rejected claimant’s contention that valuation should exclude 

most political risks created by the host state, which allegedly allowed them to purchase 

assets at high discounts.
170

 The tribunal held that invoking political risk in the 

determination of the country risk premium “was not a matter of permitting a respondent 

State to profit from its own wrong”, and that a willing buyer would consider such a risk.
171

 

203. In Flughafen the tribunal discounted the country risk existing at the time of investment 

but not the subsequent risk increase derived from the host state’s wrongful acts.
172

 

204. Here Claimants entered developing country with an emerging economy, emerged from 

a civil war in September 2012 (meaning that only 3 years past after the war and before 

the investments were made).
173

 The civil war was caused by the conflict between the two 

major ethnicities inhabiting Tyrea, the Minyar and the Tatyar. Although hostilities are 

over and a compromise between the two ethnicities seems to have been reached, the 

tension still remained when Claimants decided to enter the market. Respondent asserts 

renewal of hostilities in the present case represents consistent pattern of the evolution of 

a civil war. For instance, Rhodesian Bush War emerged in 1965 and lasted until 1975. 

After one year of cessation of hostilities, the war resumed. 
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205. Hence, proposed discount rate amounting to 5% cannot be utilized by the Tribunal due 

to the reason it does not take into consideration country risk, which is crucial for the 

foreign investor’s calculation while making an investment. 

CONCLUSION TO THE ISSUE VI: 

206. Without prejudice to Respondent’s position on non-expropriation, if the Tribunal finds 

that expropriation of Claimants’ assets took place, the act of taking itself was legitimate.  

Therefore, restitutio in integrum standard of compensation represented by DCF method 

of damages quantification shall not be applied by the Tribunal. Additionally, if the 

Tribunal utilizes DCF method as an appropriate one, Respondent claims that projected 

cash flows of Claimants are speculative as far as they have already exhausted their profit 

making potential and, moreover, did not provide accurate fees for their services. Finally, 

Respondent considers discount rate which was proposed as too low and submits that 

country risk rate was not duly taken into consideration at the time of damages 

quantification.  
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PRAYER FOR RELIEF 

For the foregoing reasons, Respondent respectfully requests the Tribunal to render an award in 

favor of Respondent, as follows: 

(1) To grant the provisional measures requested by Respondent; 

(2) To find that the Tribunal lacks jurisdiction to hear this case. 

In eventu, the Tribunal asserts its jurisdiction: 

(3) To find that Respondent's actions towards Claimants' investments do not constitute 

expropriation and do not require compensation; 

(4) To find that Respondent complied with the FET Standard; 

In eventu, the Tribunal establishes expropriation: 

(5) To find that compensation requested by Claimants is speculative and discounted cash 

flow method is not appropriate for the quantification of damages in this case. 

 

Respectfully submitted on September 22, 2019 

By: 

Team Amor 

On Behalf of Respondent 

Republic of Tyrea 


