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STATEMENT OF FACTS 

 

1. The Republic of Tyrea (Tyrea) is a State which hosted a civil war that ended on September 

2012. This conflict had its roots on ethnical differences. 

2. Before the conflict and during an era of a significant economic opening, Tyrea signed a 

series of BITs, amongst them, the Bilateral Investmen Treaties (BITs) with the Federation 

of Novanda(Novanda) and the Union of Kitoa (Kitoa), which were ratified on September 

2000 and May 2001, respectively. In the same period of its political history, Tryea acceded 

to the ICSID Convention on December 2000.  

3. Tyrea issued the Media Law (Law No. 1125-L/2013), and it meant to offer a lighter 

environment for the media industry, in order for them to achieve their economic goals 

rapidly. 

4. After the adoption of the Media Law, three international social networks, FriendsLook plc 

(FriendsLook), Whistler Inc. (Whistler), and SpeakUp Media Inc. (SpeakUp) -all together 

“the Claimants”- regarded Tyrea as the key target market.  

5. FriendsLook is incorporated in and in accordance with the laws of the Federation of 

Novanda. In January 2015, FriendsLook expanded its operations to Tyrea. On the other 

hand, Whistler is constituted under the laws of the Union of Kitoa, and in June 2015 it 

launched a local version in Tyrea. Finally, SpeakUp is a Kitoan social network website 

founded in 2004, that expanded its operations to Tyrea in June 2015. 

6. The Claimants broadcasted information to millions of local users. The publications on 

Friendslook, Whistler and Speak up, offered an ideal base for anyone wishing to spread 

information on a large scale. The Claimants offered an ideal base for anyone wishing to 

disseminate ideas.  

7. In 2016, the national extremist groups commenced their campaign on social networks. The 

radicals created tens of thousands of fake profiles on social networks, which were used to 

spread fake information. The Claimants were not the only social media platforms used by 

the radicals. Wink, a waned platform with few interactivities, was swamped with messages 

containing links to radical posts, and Truthseeker, a platform created to incentive free 

speech in the country. 
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8. Violent altercations between the Tatyar and the Minyar were reported for the first time 

since 2012. In the beginning of January 2018, the altercations between the two ethnical 

groups began to be more frequent and provoked several casualties in Tyrea.  

9. On 12 January 2018, the Tyrean Parliament presented the Law on Media Communications 

(“Law 0808-L”), which required the social networks to increase the security identifying 

users and content. The law required an algorithm to prevent the spread of hate speech, ID 

card details from Tyrean users and the correspondence among users. The decree 

introducing the new law provided a 60-day deadline to comply with the requirements. 

10. The Claimants considered the requirement as fair and justifiable, therefore they 

immediately set to work to establish it. From the Claimants’ perspective, the initial term of 

60 days was feasible for the assigned task because, according to them, 45 days would have 

been enough for completing most of the work.  

11. About the required identification and message storing, FriendsLook and Whistler 

implemented them while SpeakUp delayed its development to start negotiating about the 

possibility of either eliminating or restricting the requirement. In that sense, SpeakUp 

managed to procure an official audience which was devolped on 28 January 2018, with the 

Minister for Telecommunications Information Technology and Mass Media of Tyrea. 

12. By this time, a worsening of Tyrea's situation, characterized by the violence spreading 

across the country and the police not finding a way to stem it, led Tyrea's government to 

act immediately due to the desperate need. Therefore, 30 days into the term for compliance, 

under this overwhelming situation, the Respondent decided to change the deadline to 45 

days, through a President's decree that settled the new date for compliance to 28 February 

2018. 

13. The algorithms implemented by the Claimants turned out to be not entirely effective. The 

algorithms had loopholes that failed to prevent hate speech posts. The algorithm ended up 

by flagging an overwhelming number of non-related to hate speech posts while allowing 

most of the related ones to appear.  The lack of success made impossible to prevent hate 

speech. 
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14. The user identification mechanism was finally implemented by all Claimants, however, the 

Claimants decided to keep the initially set deadline for Personal ID card data to be provided 

by users. They refrained from blocking such unverified existing accounts for a time, and 

in the end, this measure was never implemented. 

15. Citing failure of the algorithm and violent spinning out of control (such as clashes erupting 

in the Respondent´s capital despite heavy security presence) and a resultant fear of slipping 

back into civil war as the reasons behind its actions; On February 28, March 1 and 2, 2018, 

Respondent after investigating the matter, through the TCA, issued the ordinance blocking 

the Claimant's websites for non-compliance with the new legal requirements for social 

networks. 

16. The TCA explained that other platforms used by radicalist were not blocked, stating that 

the other social networks were less popular and convenient for spreading hate speech, and 

therefore, less dangerous.  

17. On 29 June 2018, the Claimants submitted their joint request for arbitration to the ICSID 

Secretariat. In parallel, they resorted to “unofficial” measures to expedite bilateral 

resolution of the disagreement with Tyrea, while Tyrea filed a request for provisional 

measures to stop Claimants from publicizing and increasing the dispute. 
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PLEADINGS 

 

PART ONE: PROVISIONAL MEASURES 

 

According to article 47 of the ICSID Convention and 39 of ICSID rules, any party can require 

provisional measures, specifying the rights to be preserved, the measures, the recommendation of 

which is requested, and the circumstances that require such measures.1 The requesting party has 

the burden to submit the prior elements in respect of the measures, as it is going to be developed 

hereinafter.2 

In the case at hand, the Respondent plead for provisional measures to the effect that the Claimants 

desist from the aggressive media campaign, in order to protect the right of non-aggravation of the 

dispute. This campaign consisted in several media titles that mischaracterized Tyrea, the 

publication of the request for arbitration with an altered witness that constituted an egregious 

misrepresentation on Claimants’ part, the pressure to Tyrean authorities, the attempt to undermine 

the World Expo, the deterioration of the social and political situation in Tyrea, etc.3 

These facts reflected an outrageous violation of the status quo between the parties4 regarding the 

possible affectation of the rights in dispute. In this case, the required measures are urgent and 

necessary to avoid an irreparable damage,5 considering that the campaign provoked an imminent 

possibility that the rights of the Respondent be prejudiced.6 

Even though Tribunals as Amco v. Indonesia have held that a press article published against the 

State did not exacerbate the legal dispute, in the same case the Tribunal held that a large press 

campaign could have influence in the violation of the rights at dispute.7 Taking into account that 

in the current dispute there was not just one article but many, beside other conducts realized by the 

 
1 ICSID Convention, arts. 39 and 47. 
2 Maffezini, ¶10; Tanzania Electric, ¶18 
3 FDI Moot Case, Request for provisional measures 4-10 
4 Schreuer et al, p.778 
5 Plama, ¶38. 
6 Azurix, Provisional Measures, ¶33. 
7 Amco, ¶3. 
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Claimants, it is clear that the aggressive media campaign is suitable to affect the rights under 

dispute.8 

Therefore, the requested measure fulfill the legal requirements to decree the suspension of the 

Claimants’ conduct, considering that the non-aggravation of the dispute is an specified right to be 

protected,9 the Respondent has required the suspension of the Claimants’ media campaign and 

other acts that exacerbate the political situation, and as it has been sustained, based on the 

mischaracterization of Tyrea and the intensification of the Tyrean political situation, the 

Respondent requires urgently necessary provisional measures, in order to avoid the consummation 

of an irreparable damage. 

 

PART TWO: JURISDICTION 

 

I. THE CENTRE LACKS JURISDICTION DUE TO THE ABSENCE OF CONSENT 

TO ARBITRATION.  

  

The Respondent objects the jurisdiction of the Centre under article 36 (3) and 72 of the ICSID 

Convention, Rule 6 of the Rules of Initiation, Rule 41(1) of the Rules of arbitration and article 9 

of the BIT’S.  

According to the BITs, disputes between a contracting party and nationals of other contracting 

parties shall be submitted for settlement by arbitration to the ICSID.10 Nevertheless, the 

constitutive instrument of this Centre, in its article 25, demands both parties under a dispute to 

give their written consent to the Centre. An additional requirement is that both the home State of 

the investor and the Respondent State are parties to the Convention. The latter requirement is not 

present in this case, due to the denunciation of the Convention by Tyrea in January 5, 2018. 

 
8 Maffezini, ¶23. 
9 Schreuer et al, p.778. 
10 BITs, art. 9. 
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It is precisely the denunciation of the Convention, regulated in its article 71 and 72, what makes 

impossible the submission of dispute to the Centre; not only because the requirement of consent 

to arbitration in article 25 is not fulfilled, but also because, in the light of article 72 of the 

Convention, article 9.1 of the BITs does not constitute an independent legal obligation but an offer 

to arbitrate.  

  

A. Consent as a requirement of article 25 is not fulfilled 

  

Consent is a basic requirement to accede ICSID arbitration. It is manifested by being a party of the 

Convention and can also be projected through different instruments like a BIT or a Law. 

Notwithstanding, this consent is not sufficient, even if it is generally conceived, as the travaux 

preparatoires of the Convention stated, which means that for the Centre to have jurisdiction, both 

parties to a dispute should have expressed it; the investor must consent through an agreement or 

other methods that the treaty states for consent to be perfected.  

Thus, article’s 72 objective was settled through the debates11 as to preserve any rights and 

obligations arising from existing consent to jurisdiction, prior to the reception of the notice of 

denunciation by the depositary. Therefore, an obligation born a posteriori would not be sheltered 

by the ICSID Convention.12 This conclusion arises from a necessary contextual approach, due to 

the fact that a literal interpretation of the meaning of the word “consent” in the aforementioned 

article is not enough to determine its reach, particularly taking into account the object and purpose 

of the Convention.13 

In the present case, the Investors should have accepted the offer through an agreement or through 

the request of arbitration before the notice of denunciation for the Centre to have jurisdiction even 

after its reception by the depositary. The method to accept the offer of arbitration stablished in the 

 
11 ICSID Convention History, p. 302. 
12 Schreuer et al p. 1280. 
13 Tietje et al. p.15. 
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treaties is the request of the national concerned,  which, in this case, was extemporary and, 

therefore, did not perfect consent as a necessary requisite for the Centre to have jurisdiction.   

 According to Rule 6 of the rules of initiation, the proceedings are deemed to be initiated the day 

of the registration of the request for arbitration.14 In this case, they were instituted in July 16 of 

2016, date to which the six-month period had passed and Tyrea was not a contracting party to the 

ICSID Convention.15 Furthermore, it is remarkable that the registration of the request for 

arbitration,  under article 36 of the Convention, demands the Secretary General to evaluate certain 

aspects of the dispute. Although the Secretary wouldn’t be able to pronounce on the merits, it is 

his duty to revise if the dispute is manifestly outside of the jurisdiction of the Centre. Nevertheless, 

it is clear that the registration does not predetermine the Tribunal’s decision on jurisdiction, neither 

implies that the Centre has tacitly recognized its jurisdiction.16 The beforementioned, as procedural 

decision taken by an institution different from the tribunal, entails no normative value.     

  

B. The possibility to resort to ICSID additional facilities does not linger   

Having stated why the tribunal lacks jurisdiction on the basis of consent, the limits of such requisite 

are extensible to the provision that establishes the possibility to resort to additional facilities. 

Article 9.2 of the BITs establishes the possibility to submit the dispute to the ICSID through its 

additional facilities “as long as the Republic of Tyrea has not become a contracting state of the 

convention”.17 It is necessary to remark that the wording of this article establishes a condition for 

its enforceability, to be told, on the membership of Tyrea to the ICSID Convention.  

The matter at hand nests on interpretation and, as such, must be settled under article 31 and 32 of 

the Vienna Convention on the Law of Treaties (VCLT). Although Tyrea is not a member of such 

Convention, it is necessary to remark that it is not known to be a persistent objector.18 Therefore, 

as these are customary rules of interpretation of public international law,19 they are applicable to 

 
14 Additional Facility Rules, Rule 6.  
15 FDI Moot Court Case, Notice of registration. 
16 Lalive, p. 123 et seq; Tupman, p. 813 et seq; Brownlie & Bowett, p. 123. 
17 FDI Moot Case, BITS, art. 9.2. 
18 FDI Moot Court case, Clarification # 
19 Lybian Arab v. Chad, ICJ Judgement, par. 41 
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the present dispute.  

Article 31 of the VCLT provides that interpretation must be made on good faith and taking into 

account the ordinary meaning of words. In this sense, the expression “as long”, as it express a 

condition, means that the applicability of the article is limited, that is to say that the article was 

enforceable when the Republic of Tyrea had not become a contracting state of the Convention. By 

applying the beforementioned rule of interpretation, the effect of article 9.2 was transitory, directed 

inly to a single period which was likely to elapse while the treaty was being executed and cannot 

be, in good faith, extended arbitrarily to non-described circumstances.  

The interpretative rules of the VCLT also reach out for context as a mean of interpretation.20 

Context is known to comprise the text of the treaty,21definition that expresses the need for a 

systematic approach, what makes useful to look up to the rest of article 9 of the BITs. Due to its 

wording, the first part of the article 9.1., is clearly built as a more complex permanent provision, 

destined to accomplish the object and purpose of the BITs, meanwhile, the subsequent part of it 

was a temporary support only, based on which the parties could reach the same scenario described 

on the first part.  

Article 32 of the VCLT provides other mean of interpretation, useful to evacuate this issue: the 

circumstances of conclusion of the treaty.22 In the case at hand, the recently open of Tyrean 

Economy, starting from a  public policy of  free market and  the liberalization of trade,23 result on 

the conclusion of various bilateral investment  treaties (BITs), amongst them, the ones with Kitoa 

and Novada, with only a few months from distance.24 Under this circumstances, Tyrea’s goal was 

to attract foreign capitals, which was substantially fed with a possible signature of the ICSID 

Convention, reason why Tyrea practically compromised with other countries through BITs to sign 

it promptly by including articles such as 9.2, which were repeated identically.  

The political moment of the Treaties is of such importance for its interpretation that the president, 

when revoking its consent to other instruments of this nature and field -the ICSID Convention-, 

 
20 VCLT, art. 3 (2). 
21 VCLT, art. 32 (2)(3). 
22 VCLT, art. 32. 
23 FDI Moot Court case, Statement of Uncontested Facts, 1-3. 
24 FDI Moot Court case, Statement of Uncontested Facts, 2. 
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stated “Tyrea has been a member state of the ICSID Convention for 17 years, sharing the aim to 

promote international cooperation for the economic development of the Contracting State”.25 

Therefore, article 9.2 only comprises the periods between the signature of the BIT and the signature 

of the ICSID Convention (March 28, 2000- December 15, 2000, in the Tyrea-Novanda BIT), not 

only because of its wording - “(…) has not come” – but also by the application of the contextual 

interpretation and the circumstances of its conclusion.  

 

II. THE CENTRE DOES NOT HAVE JURISDICTION ON MULTIPARTY CLAIMS 

Multiparty claims are defined as claims brought by two or more claimants that initiate a single 

proceeding by jointly filing a single request for arbitration.26 The Claimants in this case pursue a 

multiparty claim since they filed a single claim against Tyrea.  

In order to demonstrate that the Centre does not have jurisdiction on multiparty claims, it will be 

first analyzed that Tyrea did not consent to the multiparty arbitration. Secondly, that the Centre 

does not have jurisdiction on multiparty claims, and finally that the Claimants’ cannot invoke the 

standard of National Treatment to be granted jurisdiction to the Tribunal.  

 

A. The Tribunal does not have jurisdiction as Tyrea did not consent to multiparty 

claims.  

The Claimants cannot pursue this case on a multiparty basis. The Respondent has not provided its 

consent for investors from the Union of Kitoa and from the Federation of Novanda to join or 

consolidate claims arising under different BITs into a single arbitration proceeding before a single 

tribunal. 

It is universally recognized that party’s consent provides the foundation for arbitral jurisdiction.27 

In the investment arbitration context, pre-dispute consent for the coordination of multiparty 

 
25 FDI Moot Case, Respondent’s exhibit No. 1. 
26 Proposals Amendments ICSID Rules, p. 833, ¶6.  
27 ‘The Executive Directors of the World Bank described [the consent requirement] as “the cornerstone of the 

jurisdiction of the Centre.” Szas; M. Platte, p. 67-68 
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arbitrations is more likely to be found in the applicable bilateral or multilateral investment treaty 

or the rules of the designated governing arbitral institution.28  

In the present dispute, neither article 9 of the Tyrea-Novanda BIT nor article 9 of Tyrea-Kitoa BIT 

contain Tyrea’s consent to jointly settle disputes between foreign investors and Tyrea based on a 

treaty other than the one applicable to such foreign investors.29 

Tribunals had clarified that, “the consent of a State to arbitration shall not be presumed in the 

case of ambiguity. The consent to the competence of a judicial or quasi-judicial body under 

international law is demonstrated or not in accordance with the general norms of international 

law that govern the interpretation of treaties”.30  

Article 9 of the Tyrea-Novanda BIT and Article 9 of Tyrea-Kitoa BIT contains the phrase: 

“Disputes between one contracting party and a national of the other Contracting Party…”.31 As 

a treaty shall be interpreted in the light of its context, object and purpose,32 it is important to 

indicate the content of the treaty preamble which clearly mark the scope through the following 

sentence: “desiring to create favourable conditions for greater investment by nationals and 

companies of one State in the territory of the other State”.33 (Bold and underlined out of text) 

This implies that each treaty, individually, was made to protect investors who had the nationality 

of one of the Contracting Parties, that is, there is no possibility to initiate the proceeding with an 

investor who has a nationality different from the one of the States that signed the treaty. 

Then, it is not feasible to consider as a possibility multiparty arbitration under Tyrea-Novanda BIT 

or under Tyrea-Kitoa BIT. Thus, the Respondent contends that the scope of State consent under a 

treaty cannot be unilaterally modified by an investor.34 The offer to arbitrate made by the State 

under the relevant treaty does not allow the Claimants to choose whether to initiate two or one 

arbitral proceedings.35  

 
28 Lamm, p. 56.  
29 FDI Moot Case, BITS, art. 9.  
30 ICS, ¶280. 
31 FDI Moot Case, BITS, art. 9. 
32 VCLT, art. 31.  
33 FDI Moot Case, BITS, preamble. 
34 Guaracachi Award, ¶169; Guaracachi Reply on Jurisdiction, ¶26; ICS (Dupuy, Bernárdez and Lalonde) (Exhibit 

RL-29); Impregilo Dissenting Opinion of Professor Brigitte Stern, (Exhibit RL-119). 
35 Guaracachi Award, ¶169; Ronald Lauder, ¶172; CME, ¶412. 
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However, nor could the Claimants’ allege that the Tribunal has jurisdiction through tacit consent 

by the sole signing of the BIT. As stated before, the BIT is clear at defining its scope by limiting 

it to and investor of one State in the territory of the other State,36 therefore the mere signing of the 

treaty does not give the investor the opportunity to include clauses that were never agreed upon. 

Finally, in matters of international jurisdiction, “non-consent is the default rule; consent is the 

exception”.37 Therefore, this Tribunal does not have jurisdiction to hear the Claimants as Tyrea 

did never consent on a multiparty arbitration. 

B. The Centre does not have jurisdiction on multiparty claims.  

As it was argued in the previous section, pre-dispute consent for the coordination could also be 

found in the rules of the designated governing arbitral institutions.38 According to Article 9 of the 

BITs applicable to this case, the Centre in which the dispute should be advanced is the ICSID, 

therefore it is pertinent to study if its jurisdiction cover multiparty claims.  

ICSID Convention is silent on the issue of multiparty claims.39 In the history of the issuance of the 

Convention, the multiparty arbitration disputes never reached an agreement.40 In his dissenting 

opinion on the Abaclat case, Arbitrator Abi-Saab, stated that “the silence on that matter in the 

Convention means that Tribunal cannot extend its jurisdiction over multi-party proceedings”.41 

Similarly, the dissenting opinion in the Ambiente case stated that extensive interpretation of ICSID 

Convention silence cannot found grounds in public international law.42 

In the beforementioned cases, the arbitrators held in their decisions that the claimants complained 

about the same illegal action allegedly committed by Argentina, their claims were based on the 

same legal grounds: Argentina BIT and the ICSID Convention, prayers of relief were identical, 

and factual basis were also almost the same.43 Which is not the situation on the present dispute, 

 
36 FDI Moot Case, BITs, preamble. 
37 Daimler, ¶175.  
38 Lamm, p. 56.  
39 Wrobel, p. 5.  
40 Ibid. 
41 Abaclat, ¶166. 
42 Ambiente, ¶76.  
43 Abaclat, ¶543, Ambiente ¶¶152-162  
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even though the allegedly violation of the Treaties have basis on the same measure, the legal basis 

are not the same as in the dispute the presence of two BITs make the difference.  

Therefore, Respondent submits that the absence of express provisions for multi-party proceedings 

cannot be construed to implicitly allow for such actions.44  

 

C. The Centre does not have jurisdiction by virtue of the National Treatment standard.  

The Claimants may pretend to reach a recognition of jurisdiction through the National Treatment 

standard. Even though, Tryean Civil Procedure Code envisions collective claims,45 neither Tyrea-

Novanda BIT nor Tyrea-Kitoa BIT contain such rule.  Even though, the National Treatment is a 

well-known standard, the Claimants cannot pursue a protection under it, since it is not a protection 

granted under the BITs. 

For those reasons, it may be conclude that Tyrea did not consent to multiparty claims, that the 

consent given by Tyrea to the jurisdiction of the Centre is not enough to cover multiparty claims 

as the Centre does not have jurisdiction on it, and the Claimants’ cannot pursue a recognition of 

jurisdiction of the Centre to the standard of National Treatment since it is not contemplate under 

the BITs.  

 

PART THREE: MERITS 

 

I. THE CLAIMANT’S INVESTMENT WAS NOT EXPROPRIATED BY THE 

RESPONDENT  

 The Claimants may argue that their investment was expropriated by the Respondent acts. 

However, the measures taken were regulatory measures based on public purpose (A). In the 

unlikely event that the Tribunal finds that the measure was expropiatory, the Respondent was 

diligent and did fill out the requirements for making it legal (B). 

 
44 Abaclat, ¶118.  
45 FDI Moot Case, Clarification No. 8, ¶. 1945.  
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A. The ordinances issued by the TCA were based on the police powers of the State and 

constitute regulatory measures.   

Since 2017, Tyrea has suffered the rise of several violent incidents in its whole territory, situation 

that urge the State to enforce the law local mechanisms to protect its citizens and the peace of the 

country.46 Under this context, the State must suppress the crimes which foster this approximation 

to a civil war, using its public powers47 enforcing the respective criminal sanctions, to the actors 

which breach the internal law.48 

The Claimants breached the Law with various acts, as the laxity in respect of the hate speech,49 

non-effectiveness of the algorithm50 and the omission to provide the ID card details of the users.51 

These facts triggered in the criminal sanction established in article 117 of the Tyrean Criminal 

Code.52 As it has been stated by the arbitral practice and the customary international law, the State 

has the right and the duty to implement its public powers, which do not entail any obligation to 

compensate or international responsibility.53 None investment treaty is an insurance to the 

investment success, especially when the investors violate the criminal law and threat the peace of 

the State.54  

In this sense, the Respondent did not expropriate the investors, the State exercised its sovereign 

power through regulatory measures. The Respondent is aware of the factors that distinguish 

indirect expropriation from a regulatory measure, therefore it has acted accordingly to all the ones 

referred to regulatory measures, namely: non-discrimination, proportionality, reasonableness, the 

degree of interferences of the measure and the public purpose,55 as explained below: 

1. Non- discrimination 

 
46 FDI Moot Case, Statement of Uncontested fact 14. 
47 UNCTAD Report, Expropriation, A Sequel, 2012; Cox, p. 152. 
48 Sohn & Baxter, art. 10.  
49 FDI Moot Case, Statement of Uncontested Facts, 14. 
50 Ibid., 19  
51 Ibid. 20 
52 Ibid., 22; FDI Moot Case, Claimants’ Exhibit No. 5. 
53 Saluka, ¶254; Oil Platforms, ¶¶ 23 and 41; Rubins & Kinsella, pp. 182–3; Sedco, ¶275 
54 Renée Rose, ¶475. 
55 OECD Indirect Expropriation, p. 10. Fireman’s Fund, 43 
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The non-discrimination standard has been a threshold to identify whether a measure is regulatory 

or whether it constitutes expropriation.56 The Claimants allege that the ordinances were just 

imposed to the foreign investors. However, it is important to stress that the Claimants and the other 

social networks were not at same situation, knowing that the formers has millions of accounts in 

the country and are ideal to spread hate speech.57 In Saluka v. Czech Republic case it was held that 

“the standard of “non-discrimination” requires a rational justification of any differential treatment 

of a foreign investor”.58 Based on this definition, the did not violate the non-discrimination 

standard, considering that there was a rational justification to adopt the measure. 

The rational justification of the State is the mere fact that all these three companies has effectively 

generated offences and hate speech by the misuse of the platforms and the non-compliance of the 

Law on Media requirements (the algorithm and the users’ ID card details, etc.).59 Unlikely, the 

other social media does not have the influence to generate hate speech and the State must take the 

adequate measures to warrant the public order in the country. This means that the priority of Tyrea 

must be, in first place, neutralize gradually the most important actors of the problematic, a 

reasonable justification to impose the respective measures.60 

 In order to ratify that the Claimants are the most influent social media involved in the problematic, 

it is important to remember that after the temporary blockade of the platforms, there was a general 

de-escalation of the political tension in Tyrea.61  

The Respondent simply has maintained the rule of law, through its competent authorities, without 

any discriminatory intent.62 Therefore, the measures are merely based on the police powers of the 

State and do not constitute expropriation. 

2. The degree of interference of the measure 

 
56 Fireman’s Fund 206 
57 Supra 52, 10 
58 Saluka, ¶460. 
59 FDI Moot Case, Uncontested facts, 13 and 20 
60 Amoco, 142 
61 Ibid.,22; FDI Moot Case, Clarification 5 
62 Methanex Corp, 12 
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Many Tribunals have held that a substantive deprivation of the investment would constitute a –de 

facto- expropriation.63 According to this theory, a permanent deprivation that impairs the daily 

operations of the investor would triggers in expropriation.64 However, this criterion has been 

applied in tax or quota regulation contexts, and not in respect with criminal sanctions enforced by 

the State. In this sense, there is another important element to ascertain with this standard: whether 

the deprivation is not justified by the police powers theory.65  

In the case at hand, the Respondent has substantially deprived the investor of their platforms, 

nonetheless, it was based on the Claimants’ breach of Tyrean law, previously issued, without 

discrimination, and performed by the TCA, the competent authority according to the law.66 As it 

was said before, the forfeiture of the investment is based on the public powers. It is compulsory to 

emphasize, that the measure was not a permanent measure in principle, but the result of a legal 

provisional measure, as it is noted with the wording “pending further notice” present in the 

ordinances.67 

The arbitral practice has recognized other means to analyze the degree of interference of the 

measure. The minority of the tribunals have stressed that in order to dovetail a taking into a breach 

of the expropriation standard, the State must take profits derived from the investment.68 Therefore, 

under this criterion, there would not be expropriation, regarding that the State do not have the use, 

enjoy or disposal of the platforms.69 

Other tribunals have based its analysis in the legitimate expectation perspective, establishing that 

there is no expropriation unless the State breach specific commitments with the investor.70 

However, this interpretation has several critics, considering that it has not been a decisive criterion 

with respect the prior criteria, and also, some tribunals have highlighted that it has application just 

with the incorporation of stabilization clause.71 

 
63 Pope & Talbot, ¶100. 
64 CMS, ¶263. 
65 Quiborax, ¶238 
66 Supra 52, 21; FDI Moots Case, Claimants’ Exhibit 2 and 5. 
67 Ibid. 
68 Ronald Lauder, 203 
69 Nykomb, ¶¶120- 121 
70 Methanex Corp., ¶7. 
71 National Grid, ¶153; Total S.A., ¶117. 
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In sum, the Respondent deprived substantially the Claimants’ platforms, but using its police 

powers enforcing the criminal law. Furthermore, Tyrea has neither implemented the Claimants’ 

investment nor get profits of it. Thus, the Respondent did not expropriate the Claimants’ 

investment through the blockade of the platforms.  

3. Proportionality  

Another criterion analyzed by the arbitral practice, in the matter of regulatory measures, is the 

proportionality test.72 According to the ECHR, as it has been quoted in various arbitral awards,73  

the proportionality test consist in the reasonable relationship between the charge or weight imposed 

on the foreign investor and the aim sought to be realized by the expropriatory measure.74 

Furthermore, since the origins of the proportionality test, it has been sustained that the State must 

control the use of property, considering the penalties established by the law.75 

In the current case, the Claimants allege the lack of proportionality concerning the ordinances 

issued by the TCA. However, the remarkable breach of the Claimants regarding the Law on the 

Media and the Tyrean Criminal Code,76 reflects the reasonable relationship between the conduct 

performed by the investors and the legal consequence of it. The Tyrean people has most of their 

social network accounts in the Claimants’ platforms, which were involved in the hate speech 

matter, fostering the internal conflictts in Tyrea.77 In this sense, the Respondent blocked the 

Claimants platforms, in order to protect the existence of the State and the enforcement of the 

national laws.78 

Hence, the measures applied by the Tyrean authorities are proportional and do not constitute an 

expropriation. 

4. Reasonableness  

 
72 Cox, p. 188. 
73 Tecmed, ¶271; Azurix 311; LG&E, ¶195. 
74 James and others, pp. 19–20 and 24. Tecmed, ¶148. 
75 European Convention, art. 1. 
76 FDI Moot Case, Claimants Exhibit 2. 
77 FDI Moot Case, Uncontested facts, 13. 
78 Ibid., 22 
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In Marvin Feldman v Mexico, the Tribunal held that an unreasonable use of the police powers 

would trigger in indirect expropriation.79 Contrario sensu, the Marvin tribunal asserted that 

according to customary international law, “reasonable governmental regulation cannot be achieved 

if any business that is adversely affected may seek compensation”.80 Based on this analysis, it is 

possible to infer that reasonable measures in the exercise of public powers, would engage in the 

field of regulatory measures.  

In the case at consideration, as it has been said in this section, the Respondent has applied its 

internal law, through its competent authorities and exercising its police powers to warrant the 

existence of the State itself, enforcing the local criminal law. Thus, the Respondent acted 

reasonably, and it did not expropriate the Claimants through the blockade of the platforms. 

In sum, the Claimants’ investment was not expropriated by the Respondent, regarding that the 

ordinances which blocked the platforms were non-discriminatory, proportional and reasonable. On 

the other hand, even though the Respondent deprived the Claimants’ investment enforcing its 

criminal law, it was justified regarding State function of warrant the public order and apply its 

internal law. Therefore, under the criteria used in the international investment law to identify 

regulatory measures, the Respondent implemented regulatory measures on the Claimants 

investment, and it do not have to compensate.   

B. Alternatively, even if the tribunal considers that an expropriation was constituted, it 

would have been lawful 

In the remote case where the Tribunal finds that the Respondent did expropriate the investor, it 

would have been legal.  A State retains a sovereign right to expropriate that must conduct itself 

within the boundaries of certain criteria in order to be legal.81 In this case, the Respondent acted 

on lawfulness, because the act satisfied the conditions of the article 6 of the BITs. Those conditions 

were meant to regulate measures for the parties to deprive of investments, directly or indirectly, in 

a lawful way. The parties agreed on the BITs to materialize those general boundaries of 

international law.  

 
79 Marvin Feldman, ¶103 
80 Ibid. 
81 Sipiorsky. p. 165 
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The conditions to legally deprive nationals of the other contracting party of their investment are 

consecrated on the article 6 of both BITs, stablishing that: 

(a) the measures are taken in the public interest and under due process of law;  

(b) the measures are not discriminatory (…) 

(c) the measures are accompanied by provision for the payment of just compensation. Such 

compensation shall represent the genuine value of the investments affected and shall, in order to 

be effective for the claimants, be paid and made transferable, without undue delay (...) 

In order to prove that each condition was accomplished by the Respondent, and that therefore, the 

expropriation was legal, those requisites would be analyzed hereunder. 

1. The measure was taken in the public interest  

 Tyrea decided to block Claimants platforms with well-founded reasons, not being arbitrary at all. 

The blocking was a matter of public interest. 

While State actions are not reduced to a core motive that either fulfils or flouts the requirement of 

public purpose,82 this Tribunal should regard the conditions in which the measure of blocking was 

taken. It is important to highlight that the ICSID tribunals have taken into account such conditions 

before. For instance, during the 2001–2002 Argentine financial crisis, when more than forty cases 

were brought against the Republic of Argentina, most Respondent’s defenses were based on the 

rights of states to craft policy responses to extraordinary situations, such as a massive financial 

collapse.83 In that case, the doctrine of necessity precluded the wrongfulness of Argentina’s actions 

in response to the crisis.84 Even if the Argentina’s cases were mostly defended alleging a State of 

Necessity, as in Sempra Energy Int’l v. Argentine Republic,85 and Enron Corp. Ponderosa Asset, 

L.P. v. Argentine Republic,86 other measures can be taken under the same vein of the right of states, 

like public interest in the case at hand. Here, the measures were applied in respect of the hate 

speech issue, which was jeopardizing the situation to the public interest.  

 
82 Ingram, pp. 2–13 
83 Burke-White, pp. 200-201. 
84 Ibid., p. 201 
85 Sempra Energy, ¶98 
86 Enron Corp., ¶57. 
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Is well known that in this case there is a political character on the dispute, which might entail fierce 

political conflicts that have serious implications for economic security, social organization, and 

the distribution of resources within the host state.87 Here, there was a particular significance on the 

hate speech problem due to the fact that the police could not control the situation any longer.88 Just 

like at the Argentine cases the spreading crisis to the political sphere lead the State to adopt a 

number of measures to restore political confidence, however imposing some costs over the foreign 

investors.89 There was a substantial danger over the population of Tyrea; while in Argentina one 

day of riots left 30 civilians dead, in the case at hand Tyrean people were being hurt and killed in 

the streets due to the spread of hate speech.90  Consequently, it was Tyrea's obligation to intervene, 

as it did. 

Therefore, in this case, the decision of applying the measure was leaded by public interest in this 

case, due to the necessity of the Respondent to fix the political internal situation.  

2. The measures were taken according to the due process  

By the other hand, the procedure to block Claimants’ platforms did not overpass the due process 

and therefore, did not constitute a breach on the good faith.  

At ADC v. Hungary case, it was stablished that due process of law in the expropriation context, 

demands an actual and substantive legal procedure for a foreign investor to raise its claims against 

the depriving actions already taken.91 This means” methods for the Claimants to review the 

expropriation" of their contractual rights. The due process can be materialized on basic legal 

mechanisms such as a reasonable advance notice.92 Here, there was a reasonable advance notice 

due to the multiple advices given by the Respondent about the necessity of the new requirements 

proper compliance, the Claimants breach finally lead to the blocking, and therefore, to the 

supposed expropriation.93 In the same vein, due process can be regarded as a requirement which 

refers to the procedure that surround the expropriation, this might be, for example, to have the right 

 
87 Brower, p. 347 
88 FDI Moot Case, Uncontested facts, 19. 
89 Burke-White, p. 202 
90 FDI Moot Case, Uncontested facts, 14. 
91 ADC Affiliate, ¶435. 
92 Ibid. 
93 FDI Moot Case, Statement of Uncontested facts, 21. 
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to advance notification and a fair hearing before the expropriation takes place.94 In the case at 

hand, the Claimants had communication with the Tyrean parliament’s members and the Tyrean 

government besides the Minister for Telecommunications,95 in order to ensure the due process.  

Those mechanisms were always available and accessible to the investor to make such legal 

procedure meaningful, granting the affected investor, a reasonable chance within a reasonable time 

to claim its legitimate rights and have its claims heard.96  

On the other hand, good faith plays a central role in the analysis of the due process element.97 

Given the presumption of validity, the burden is on the investor to demonstrate that the measure is 

in fact mala fide, violating the due-process requirement.98 At the present case, the Claimants should 

prove the bad faith of Tyrea's government which is clearly not present regarding the efforts that it 

did for the Claimants to raise their claims. 

In conclusion, to allege that there was a mis-respect of the due process would be to stand that there 

was a total absence of legal procedures for the Claimants to raise their claims which could not be 

any farther from reality in the present case.  

3. The measures were not discriminatory 

Tyrea fell into an eventual differentiate treatment regarding situations that were not equal, not 

similar at all, which is the reason why it did not constitute discrimination. An indicium regarded 

as unlawfulness is discrimination99 which is not the same as a differentiation in treatment. For 

being unlawful, the differentiate treatment must be unfounded or unreasonable,100 which are 

inexistent characteristics in this case. Here the reason behind the differentiation, on the appliance 

of the blocking, was the difference between the scope of the Claimants platforms and the rest of 

the surfaces. 

 
94 Dolzer & Stevens, p. 106. 
95 FDI Moot Case, Statement of Uncontested facts, 18. 
96 Ibid. 
97 Sipiorsky. p. 165. 
98 UNCTAD-Expropriation, p. 93. 
99 Ho, p.176. 
100 Antoine Goetz, ¶121. 
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In first place, the Respondent did not intend to make any differentiate treatment. In fact, at first, 

Tyrea constrained the totality of the social networks operating in its territory to implement certain 

safeguards.101 From the very beginning there was not such distinction, and it was not until Tyrea's 

situation got absolutely unmanageable that the State decided to apply differentiate treatment.  

After this clarification, the differentiate treatment was present on the matter of the blocking, 

because the Respondent did not block all social networks in its territory, but only those belonging 

to the Claimants.102 Nevertheless, a discriminatory treatment only takes place when a foreign 

investor is consistently prejudiced by measures taken by the host State when other foreign 

investors holding identical or very similar contractual rights remain unaffected.103 In this case, the 

contractual rights of the Claimants and the other social media owners were not identical at all. 

The Claimants might allege that there was not a justification to make the differentiate treatment 

on the blocking matter, due to the same type of activity that both, blocked and non-blocked 

platforms, shared. Nevertheless, the range of Claimants' social medias was not even comparable 

to non-blocked ones. Claimants' reach was such that it could broadcast information to millions of 

local users within a matter of minutes,104 which results into the ownership of very different 

contractual rights. The differentiated treatment on this basis can be also ratified through 

UNCITRAL jurisprudence, specifically in United Parcel Service of America Incorporated v 

Canada,105 where Canada Post’s role in shaping the respondent’s national identity was discussed, 

specifically because of its range, which was different from the other companies’.106 Therefore, this 

Tribunal shall regard the Claimants platforms’ capability to spread the hate speech regarding their 

range, in comparison to the non-blocked companies' power.   

Also, it is important to underline that, as concluded from the uncontested facts, the requisite was 

generally regarded by the Claimants as fair and justifiable, taking into account that they had already 

developed some generic filters, which were being applied worldwide.107  Those hints were taken 

by the Respondent not only as manifest attitudes to show capability for the algorithm development, 

 
101 FDI Moot Case, Uncontested facts, 15. 
102 Ibid, 22. 
103 CME, ¶612. 
104 Supra 102, 12. 
105 United Parcel Service.  
106 Brower, p. 348. 
107 Supra 102, 16. 
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but as a recognition of Claimants own reach. Therefore, and since there was not a proper complain 

based on the differentiation, made by the Claimants, the Respondent did not constitute a 

discriminatory measure.   

By the other hand, contrary to what the Claimants might allege, there is not a systematic 

discrimination against foreign investors in a hypothesis of a breach into the Most Favored Nation 

principle. This is because all social networks were required to implement the safeguards through 

the Law 0808-L. 

To conclude, there is a lack of comparable situations in the case at hand; therefore, the measures 

were differentiated but not discriminatory. 

4. The measures were intended to have a just and effective compensation, nevertheless, 

that intention was frustrated for a due delay  

After applying the measures, Tyrea meant to make a just and effective compensation, and it was 

the hate speech based social riot what impeded it from achieving its attempt.    

Just compensation has generally been understood as a compensation equal to the full value of the 

expropriated assets.108 In this case, the Respondent intended to compensate the losses that the 

blocking implied, although the measures were and are not regarded by the Respondent as an 

expropriation.  

Investment disputes involve financial stakes large enough to become politically sensitive for many 

host countries,109 and that constituted a due delay in this case. Therefore, this intention did not 

materialize due to the social and political problem in Tyrea. 

In conclusion, the measures were taken regarding the public interest, within the extreme conditions 

of Tyrea, at the moment of applying such measures, due to the uncontrollable hate speech. Also, 

these procedures were made under the light of due process, according to the principle of good 

faith. It is perceivable, by the other hand, that the measures were not discriminatory, in accordance 

with Claimants’ reach as social media platforms. Finally, a due delay was the reason why the 

Respondent has not made a compensation at the moment of the submission of the dispute.   

 
108 Schefer, p. 221.  
109 Brower, p. 348 
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In the unlikely case that the tribunal finds that there was an expropriation, there should be a 

complete exclusion of liability for the non-discriminatory regulations adopted with a public 

purpose and in accordance with the due process, just like UNCITRAL did in Methanex v. United 

States.110 Therefore, the Tribunal should relieve Respondent from the responsibility of the 

expropriation due to the compliance of the requisites for a lawful expropriation.111  

 

II. THE RESPONDENT DID NOT BREACH THE FAIR AND EQUITABLE 

STANDARD 

The Fair and Equitable Treatment standard (FET) protects investors against serious instances of 

arbitrary, discriminatory or abusive conduct by host States.112 In their request for relief the 

Claimants allege a violation of this standard, which is codified in article 3.1 of the BITs. 

Nevertheless, the State did not breach this standard since, as it will be explained and contrary to 

what the Applicants may claim, the reduction of the deadline is not an unreasonable measure (A), 

Tyrea did not harassed or apply any coercion against the Claimants (B), the blockade of the 

platforms was not a discriminatory measure (C), and the State did not violate the investor’s 

legitimate expectations (D). 

 

A. The reduction of the deadline is not an unreasonable measure 

Through a president decree from February 2018 the deadline to comply with the requirements of 

the algorithm and the ID users’ card was reduced to 45 days. It let the Claimants with only 10 more 

days to deploy the filtering algorithm, including its development and testing.113 Additionally, even 

when the claimants complied with the deadline, the algorithms implemented turned out not to be 

not entirely effective.114 Therefore, the measure was adopted for those reasons explained above 

and considering the failure of the algorithm and violent incidents spinning out of control and a 

resultant fear of slipping back into civil war as the reasons behind its actions. 

 
110 Methanex Corp., ¶362. 
111 Brownlie, p. 33. 
112 FET-UNCTAD. 
113 FDI Moot Case, Statement of Uncontested Facts, 19. 
114 Ibidem. 
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Article 3 of the BITs establish that “Each contracting party shall ensure fair and equitable 

treatment to the investments of nationals of the other Contracting party and shall not impair, by 

unreasonable or discriminatory measures, the operation, management, maintenance, use, 

enjoyment or disposal thereof by those nationals”. In that sense, the Republic of Tyrea involve 

into ensure the fair and equitable treatment to the investors, however, to understand better the 

scope of this standard its necessary to understand when a measure represent a violation of it.  

In that way, States would fail to meet fair and equitable standard if, among other things, their acts 

amount to bad faith, willful neglect of duty, clear instances of unreasonableness or lack of due 

diligence.115 The prohibition of arbitrary measures conveys above all the commitment of the 

respective Governments not to injure the investments and related interests of foreign investors by 

the unreasonable or unfair exercise of governmental authority.116 Arbitrary actions include those 

which are not based on fair and adequate reasons (including sufficient legal justification), but 

rather arise from the unreasonable or capricious exercise of authority.117 In the case at hand, the 

reduction of the deadline was a necessary measure and it does not fit in the definition of 

unreasonable, as the motivation to make that decision was justified by the public purpose of stop 

and diminish the  hate speech and violence inside Tyrea, a problem that cannot wait long time  

before it could get worse.  

Additionally, the reduction of the deadline took place in compliance with the article 117 of the 

penal code, which establishes Offences relating to misuse of the media: failure to comply with the 

requirements of Article 51 bis of the Law on Media and information shall result in the following 

penalties: i) a fine in the amount of 50.000n – 100.000 TKC, ii) temporary or permanent blocking 

of the relevant Network, depending on the gravity of, and possibility to, cure the particular 

transgression, such penalties to be imposed by the officers of the Tyrean Communications 

Authority.  

The article 51 bis of the law on media impose to every social network to develop and implement 

an effective algorithm suitable to ensure the efficient filtering and blocking of content that is likely 

to prejudice public order or morality and to incite animosity towards any political, social, racial, 

 
115 Vasciannie, p. 99 - 164 
116 Wallace et al, p. 508. 
117 Ibidem 
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ethnic and other groups.118 Then, before the unfulfillment of this requirements of the law, the 

respondent in exercise of its powers, applied the sanctions that were established before and for all 

the social media platforms that did not complied with all the requisites. 

B. Even if the Respondent harassed or applied coercion against the Claimant, it is 

justified 

The claimant could allege that the Republic of Tyrea violated the Fair and Equitable Treatment as 

the State of Tyrea blocked the claimant´s investment through an ordinance emitted by the 

Government. However, it is important to analyze when the conduct of the State becomes abusive, 

coactive or harassed. 

Abusive conduct includes coercion, duress and harassment that involve unwarranted and improper 

pressure, abuse of power, persecution, threats, intimidation and use of force.119 Even if the State 

fall in one of these conducts, there are situations where those actions will be justified and proper 

under the host State law.120 Then, the acts of the State will be abusive if there are no lawful 

grounds for the relevant actions and the harm is inflicted upon the investment for improper reasons, 

such as national prejudice or political revenge.121  However, in the present case the measures 

taken by the respondent clearly were not abusive, as the aim of the measure was not to diminish 

or disregard the rights of the claimants, the real purpose of the measure is to ensure the security, 

peace and welfare of its habitants. This constitute the public purpose which support and justify the 

blocking of the social media platforms. Therefore, the ordinances issued by the government are 

founded in a clear public purpose.  

 

C. The blockade of the platforms was not a discriminatory measure but the exercise of 

Tyrea’s police powers 

The Claimants may argue that the blockade of the platform constitutes a discriminatory measure 

since it was only directed to them, in exclusion of the others investors’ platforms. Accepting this 

 
118 FDI Moot Case, Law No. 0808-L. Amending the law on media and information. Article 51 bis Social Network 

Filtering and Control. 
119 FET – UNCTAD, p. 82. 
120 Ibidem., p. 83. 
121 Ibidem. 
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argument would be mistaken since, as it will be explained below, the Republic of Tyrea was just 

exercising its capacity to enforce its laws within its territory, that is, Tyrea was exercising its police 

powers as the sovereign State that it is. 

Police powers can be defined as “the power of the State to place restraints on the personal freedom 

and property rights of persons for the protection of the public safety, health, and morals or the 

promotion of the public convenience and general prosperity”.122 Hence, the State’s police powers 

cover the ensemble of its sovereign powers related to public policy, just as the protection of public 

order.123 On the same vein, the aforementioned doctrine also coverts the power of the State to 

enforce any law.124 Even if usually the police powers’ doctrine is used as a defense from 

expropriation claims,125 it is also relevant when studying other standards beyond expropriation, 

such as FET.126 On that point, case law has stablished that “if a tribunal finds that a State has 

violated treaty standards of fair and equitable treatment and full protection and security, it must 

of necessity have determined that such State has exceeded its reasonable right to regulate”.127 

In the case at hand, the Claimants violated the Law No. 0808 by which it was stablished that every 

social network shall develop and implement an effective algorithm suitable for its scale of 

operations, a personal ID card details and provide this card details, as the correspondence between 

its users, to the competent authorities.128 Since the Claimants did not respect those requirements, 

they breached Law No. 0808. 

Further on, the precited Law supplemented the Tyrean Penal code with a new paragraph by which 

the failure to comply with the requirements of the Law shall result in a fine amount and/or the 

temporary or permanent blocking of the relevant network.129 Since all the Claimants failure to 

comply with the requirements stablished through Law No. 0808,130 the Republic of Tyrea proceed 

to apply the legal consequence of this violation, that is, the blockade. In other words, the Claimants 

 
122 Black’s Law Dictionary.  
123 Titi, p. 324.  
124 Pellet, p. 451. 
125 Titi, p. 323. 
126 Ibidem., p. 18. 
127 Aguas de Barcelona S.A, ¶148. 
128 FDI Moot Case, Law No. 0808, 12 January 2018, point nº 1. 
129 Ibid., point nº 2. 
130 FDI Moot Case, Claimant’s summary of the dispute, paragraph. 12 and uncontested facts 20 and 21. 
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simply violated the law and, because of that breach, Tyrea had to apply the consequences of such 

violation as a sovereign State in exercise of its police powers. 

Further on, the Republic of Tyrea just applied the legal consequence of the violation of the Law 

No. 0808., to FriendsLook, Whistler and SpeakUp simply because they were the only ones who 

violated it. Doubtlessly, the other social medias used in the Republic of Tyrea, which are way less 

popular, had not the material capacity to violate the law since they did not fill one of its 

requirements, that is, they were not susceptible to spread “content that is likely to prejudice public 

order and/or morality, to incite disrespect for the laws in force, and to incite animosity towards 

any political, social, racial, ethnic and other groups”.131 Since the others social media platforms, 

were not subjects to the Law, they could not violate it and, thus, the State would not be able to 

apply the legal consequence of a violation when there is simply no violation. 

The exercise of the State’s police powers has been widely recognized in case law. Indeed, in the 

Chemtura v. Canada case the Tribunal considered that Canada’s agency measure (that is, 

termination of the Claimant’s registrations for authorized lindane-containing products for reasons 

of health and environmental protection) was a valid exercise of the Respondent’s police powers132 

and, hence, that the Respondent had acted within the limits of its margin of appreciation.133 On the 

same vein, in Tecmed v. Mexico the Tribunal noted that “the principle that the State’s exercise of 

its sovereign power within the framework of its police power may cause economic damage to those 

subject to its powers as administrator without entitling them to any compensation whatsoever is 

indisputable”.134 The same approach was adopted by the Saluka tribunal, who found that “it is 

now established in international law that States are not liable to pay compensation to a foreign 

investor when, in the normal exercise of their regulatory powers, they adopt ln a non-

discriminatory manner bona fide regulations that are aimed at the general welfare”,135 founding 

that way that the measures at issue were justified as they were permissible regulatory actions.136 

To conclude, the Tribunal should dismiss the eventual allegation of the Claimants that the blockade 

of the platform constitutes a discriminatory measure given that the Republic of Tyrea was just 

 
131 FDI Moot Case, Law No. 0808, 12 January 2018, point nº 1. 
132 Chemtura Corporation, ¶265-266. 
133 Chemtura Corporation, ¶134-135. 
134 Tecmed, ¶119. 
135 Saluka, ¶265. 
136 Ibid., p. 255. 
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exercising its capacity to enforce its laws within its territory and exercising its police powers as 

the sovereign State it is. 

In the rare case that the Tribunal finds that this is not a matter of police powers but a matter of 

discrimination, the measure in case would still not be discriminatory since the conditions of the 

discrimination were not respected. Certainly, for a measure to be characterized as discriminatory, 

case law has stablished three conditions: “State conduct is discriminatory, if (i) similar cases are 

(ii) treated differently (iii) and without reasonable justification”.137  

In the first place, this is not a discriminatory measure since the three social media targeted by the 

measures were not in the same circumstances as the other social media that were not targeted. 

Indeed, the Respondent targeted just the most used and famous social media because just those 

had the power to spread hate speech. Since the investors targeted by the State’s measures were not 

in the same circumstances as the investors not targeted by them, there can be no breach of the 

discriminatory standard which requires the different investors to be in similar cases.138 

In the second place, even if the Tribunal finds that the different platforms were in like 

circumstances, there is still no violation of the non-discrimination standard under FET since the 

measure had a reasonable justification, that is, to avoid hate speech, protect the public interest and 

the national security.139 

Summarizing, the blockade of the platforms was not a discriminatory measure but the exercise of 

Tyrea’s police powers. Nevertheless, even if the Tribunal finds that this was not a matter of police 

powers, it would still not be a situation of discrimination as the requirements for that purpose were 

not respected. 

D. The Respondent did not violate the legitimate expectations of the investors 

Claimants may allege that Tyrea breached their legitimate expectations about the stability of the 

legal and business framework. Nevertheless, accepting this argument would be misleading since, 

as it will be explained further, there is no violation of the legitimate expectations of the investors 

because there were simply no legitimate expectations.  

 
137 Ibid., p. 313. 
138 Ibid. 
139 FDI Moot Case, Statement of Uncontested Facts, 14. 
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In order to exist a legitimate expectation there must be a commitment between the State and the 

investor, and a representation from the investor that the State will act accordingly to that 

commitment.140 About the concept of commitment, scholars have identified different situations, 

that is, when there is a contractual commitment and when the State makes unilateral 

declarations.141  

This is clearly not the first scenario since Tyrea has not taken contractual commitments with the 

investor in order to guarantee that the regulatory framework applicable to the social media 

platforms would not change and since there is no stabilization clause in the BITs. Understand 

satabilization clause as “clauses, which are inserted in state contracts concluded between foreign 

investors and host states with the intended effect of freezing a specific host State’s legal framework 

at a certain date, such that the adoption of any changes in the legal regulatory framework of the 

investment concerned (even by law of general application and without any discriminatory intent 

by the host State) would be illegal”.142.  

The case at hand is neither a case of unilateral declaration attributable to the State that it would not 

proceed with changes, since the requirements for one are not fulfilled. Following the ICJ in the 

Nuclear Tests, unilateral declarations from a State must be made by an authority vested with the 

power to do so, in public and the words must reflect the State’s commitment.143 

In this case, the words pronounced by Mr. Anderson, the spokesperson for the Tyrean Parliament, 

were the followings: “by the New Media Law, Tyrea expects to lay down the ground for the advent 

of such prominent international players”. Following the ideal of the Tyrean Parliament, a 

representative of the government said, “we will do our absolute best to facilitate the establishment 

and the use of new internet possibilities”.  

The locutions “Tyrea expects to (…)” and “we will do our absolute best to facilite (…)” used by 

the State agents do not reflect in either way a commitment between the State and the investors but 

just an intention and a purpose to do so. Since those words express an objective and not an actual 

 
140 Methanex Corp., ¶7 and 9; Azurix, ¶318 and 370.  
141 Potestà, p. 2. 
142 Total S.A., ¶101. 
143 Nuclear Tests Case, ¶1-20. 
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engagement from the State, these declarations cannot be taken as an unilateral declaration from 

Tyrea. 

Stating that there is a legitimate expectation even though there was no contractual commitment 

with Tyrea and there was no unilateral declaration would amount to affirm that legitimate 

expectations can be justified not only in precise actions of the host State but also in the regulatory 

mark per se. This would be a risked approach considering that, for an investor to be legitimately 

able to claim damages as a result of the alteration of the general framework applicable to the 

investment, additional guarantees different from the are duty of a stable frame work are needed, 

“such as an express contractual commitment (preferably in the form of stabilization clause) or a 

specific unilateral declaration attributable to the state that it would not proceed with changes”.144 

This way, “preambular language which makes reference to a stable framework cannot suffice to 

establish such a burdensome obligation upon host States”.145 

Scholars have explained that, since the renounce from the State to the exercise of its regulatory 

powers it’s such an extraordinary act, it must emerge from an unequivocal commitment and not 

from the general concept of the framework’s stability.146 

This position has also been catalogized by the case law as extremely dangerous. The El Paso 

tribunal stated that sooner or later regulation will change over time because “economic and legal 

life is by nature revolutionary”147. On the same vein, in the Saluka case the tribunal affirmed that 

to imply, without qualifications, a requirement of stability within fair and equitable treatment 

would place obligations on host States which would be “inappropriate and unrealistic”.148 The 

Total tribunal noted that the legal regime in force at the time of making the investment is not per 

se subject to a guarantee of stability, unless the state has explicitly assumed a legal obligation such 

as a stabilization clause.149 That same tribunal held that that “the general framework only 

engenders those ‘reduced’ expectations, which enjoy the weakest form of protection if compared 

to contractual commitments and specific promises. Reduced protection of statements or 

 
144 Potestà, p. 30. 
145 Ibid., p. 30. 
146 Ibid., p. 31. 
147 Paso Energy, ¶352. 
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guarantees contained in legislation is justified because these ‘promises’ are not addressed to 

individual subjects (i.e., they lack the element of specificity with regard to the addressee)”.150  

For the reasons above mentioned, this Tribunal should state that the Claimants were not entitled 

to have legitimate expectations when no specific commitments were taken with the State. 

Nevertheless, in the rare case that the Tribunal finds that the Applicants could have legitimate 

expectations as to the stability of the regulatory marks per se, it would be pertinent to underline 

that those expectations must take into account all circumstances, including the level of 

development of the host State.151 In this respect, it is necessary to remind that Tyrea is a developing 

country that transited from a military dictatorship to a democracy not so very long ago. More 

specifically, in September 2012 Tyrea emerged from a civil war caused by the conflict between 

the two mayor ethnicities which the very same conflict that Tyrea is trying to face today.152   

 

III.  CLAIMANTS’ ALLEGED DAMAGES LACKS LEGAL AND EVIDENTIARY 

SUPPORT  

The Respondent shall not compensate any allegedly harm or detriment suffered by the Claimants 

because of the foregoing grounds, regarding the inexistence of the expropriation and therefore the 

lack of cause for the appliance of compensation as a pecuniary remedy that repairs harm or loss 

sustained.153  Nevertheless, even if this tribunal finds that the Respondent owe the payment of a 

compensation, the method to calculate it adequately is not the Disscounted Cash Flow (DCF) 

supported by Mr. Alonzo for Claimants through its Exhibit No. 7. Following the Report of 

professor Magdalene E. Dinamarco,154 DCF is not appropriate for the current case because: (A) 

The alleged future profitability of the Claimants lacks support, and (B) the discount for the 

projected cash flows is very low. 
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A. The future profitability of Mr. Alonzo report lacks support 

The LG&E Tribunal considered that future loss to the Claimants is uncertain and any attempt to 

calculate it is speculative,155 due to its analysis of a wide range of inherently speculative elements, 

some of which have a significant impact upon the outcome (e.g. discount rates, currency 

fluctuations, inflation figures, commodity prices, interest rates and other commercial risks).156 That 

is exactly what happens in the present case and the reason why DCF cannot be the appropriate 

method to calculate the full compensation, considering the large number of uncertain assumptions 

related to an extended future time period,157 that Mr. Alonzo has made, necessarily regarding the 

time value of money, expected inflation and any risk attached to the cash flows.158 

The DCF approach to valuation starts from the premise that the value of an asset derives from its 

ability to generate income over its useful life and calculates that value by discounting expected 

future cash flows.159 The valuation should be based on the facts available at the required date of 

appraisal and there are factor that must be analyzed in each case to give certainty to those facts, 

such as historical record of financial performance, the adoption of a detailed business plan for the 

future cash flows, the price at which the company will be able to sell its products or services and 

the possibility to calculate an weighted average cost of capital (WACC).160 

Even though the success of the Claimants has been increasing since its arrival to Tyrea, as 

Professor Magdalena explain in the report, there is no evidence to justify the possible increasing 

of the profits in 2018 to more than the double of the 2017. That is not just unsupported but also 

unreasonable considering the revenues between 2016 and 2017. Moreover, even if the Claimants 

were planning to introduce new features and products for their social media platforms in 2018,161 

there is neither a proof of a detailed plan in that respect nor evidence of a huge possible success 

with those features. Thus, they have not proved the certainty of the profits they allegedly expected. 

 
155 LG&E, ¶90. 
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157 Söderlund, p. 283. 
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Aligned to the abovementioned, the Tribunal has stablished a careful regard on DCF technique, on 

the cases of Tecmed v. Mexico where it rejected the DCF approach, noting that the difference 

between the claimant's investment and the compensation sought was of US$48 million.162 The 

same conclusion was achieved on Wena Hotels v. Egypt,163 and Biloune v. Ghana Investments 

Centre.164 By the other hand, the reject of DCF was also taken by NAFTA Tribunal in Metalclad 

v. United Mexican States.165 

In conclusion, DCF method cannot be applied in this case because it lacks a proven record of 

profitability. Therefore, such speculation might raise into severe and unfair economic 

consequences for the Respondent. 

B. The discount for the projected cash flows is very low. 

DCF is also recognized because of the inclusion of risks and other indicators in its formula, which 

allows a precise calculation through the inclusion of a discount rate. In the report filed by the 

Claimants, this measure is made through the calculation of the weighted average cost of capital 

(WACC), that represents the rate a company must pay to maintain its assets, which makes it a 

necessary when calculating any future cash flow.  One of the components of the WACC formula 

is the cost of equity, that includes the country risk premium, a rate that represents the risks assumed 

by the investor regarding factors like political stability, internal conflicts, market regulations, etc. 

Contrasting with other cases when the Tribunal applied the DCF method, the discount rate based 

on the cost of the equity that Mr. Alonzo proposed is too much lower. For example, in CMS the 

Tribunal determined the cost of the equity investment made by the Claimant should be 14.5%,166 

considering the historical evidence on the economic and political performance of Argentina. Even 

though that case was regarding an economic crisis, it is also related with profound political and 

social ramifications, similar to what occurs in Tyrea with the social tensions that also involves 

political issues.  
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In sum, even the Tribunal decide to apply the DCF method, the value assigned by the Claimants 

to the discount rate is very low considering the conditions of the Tyrea. 

 

 


