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STATEMENT OF FACTS 

 

1. The Republic of Tyrea (“Tyrea”) is a recent state that emerged from a civil war in September 

2012.1 The hostilities were caused by a conflict between the two ethnicities inhabiting Tyrea, the 

Minyar and the Tatyar. In January 2013, internationally supervised elections took place in the 

country and a compromise between the ethnic groups seemed to have been reached.2 

2. In the early 2000s, Tyrea experienced a shift to an open trade policy and became a party to 

several bilateral treaties (“BITs”). Among these, Tyrea signed its BIT with the Federation of 

Kitoa on the 28th March 2000, as well as the BIT with the Union of Kitoa on the 20th January 

2001.3  

3. On the 10th September 2013, during the transition to the republican state, Tyrea passed the new 

Law on Media and Information.4 Tyrea aimed to widen the population’s access to the internet 

and also to create a fruitful environment to investments in media in the country³. According to 

the government, “a new era had begun” and the goal was to “facilitate the establishment and use of new 

internet possibilities for the people of Tyrea”.5 

4. Friendslook, Whistler and Speakup are global social networks that decided to expand its 

operations to Tyrea in 2015, after the new Law on Media was passed.6 A year after the 

establishment of these social medias in the country, Tyrean national radicalist communities 

started using them to disseminate their ideas on a large scale, instantaneously seen by millions of 

people.7 At the end of 2016, however, tens of thousands of fake profiles were publishing 

discrimination posts calling for extremist and violent measures towards the ethnic groups, the 

Tatyar, often using misrepresentative and false information.8 

5. In 2017, the situation escalated and street fights and violent public arguments were reported 

between the Minyar and the Tatyar. Such alarming circumstances were seen for the first time 

since summer 2012.9 Over the 2018’s New Year celebrations in Tyrea, the tension led to 

hundreds of casualties and became even more frequent.10 Aiming the safeguard of Tyrea’s public 

                                                
1 CR, p.48, ¶ 1. 
2 Ibid.  
3 CR, p. 48, ¶ 2. 
4 CR, p. 48, ¶ 3. 
5 CR, p. 49 , ¶ 5. 
6 CR, p.3, ¶ 4 et seq. 
7 CR, p. 50, ¶ 12. 
8 CR, p. 50, ¶ 13. 
9 CR, p. 51, ¶ 14. 
10 Ibid. 
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order, Tyrea’s government adopted the Law No. 0909-L Amending the Law and Media and 

Communications.11 The new law provided that social networks should develop and implement an 

algorithm to filter potentially prejudicial content within 60 days.12 

6. Despite the measures taken by Tyrea’s government, the police struggled to contain the violence 

casualties spreading across the country. On the 11th February 2018, the president issued a new 

decree reducing the initial deadline from 60 to 45 days in order to mitigate the threatening 

circumstances.13 In spite of the fact that the Claimants complied with the deadline, their 

algorithm failed and it became clear that it would not succeed in preventing the spread of 

misinformation.14 

7. In the meanwhile, violent incidents were becoming out of control, including clashes in Tyrea’s 

capital despite its heavy security. The Claimants were unable to restrain the spread of radicalism 

and misinformation.15 Fearing the return of a civil war, Tyrea’s government had no other option 

but to block the Claimants’ social medias on the 28th February, the 1st March and the 2nd 

March 2018.16 

8. On the 16th July 2018, the ICSID Secretariat registered a request for arbitration submitted by the 

Claimants.17 In spite of having their relationship to Tyrea governed by different BITs, the 

Claimant unilaterally joined their cases to request compensation for the alleged expropriation of 

investments.18 

9. On the 3rd September 2018, Respondent submitted a Response to Request for Arbitration, 

denying the jurisdiction of this Tribunal based on its previous denunciation of the ICSID 

Convention.19 It also opposes to a multi-party arbitration since the Claimants base their case on 

two distinct BITs. Lastly, it contests Claimants’ grounds for compensation.20 

10. On the 21th December 2018, Respondent submitted a Request for Provisional Measures.21 

Respondent request this Tribunal to order the Claimants to refrain from promoting, stimulating, 

                                                
11 CR, p. 51, ¶ 15. 
12 Ibid. 
13 CR, p. 52, ¶ 19. 
14 Ibid. 
15 CR, p. 52, ¶ 21. 
16 Ibid. 
17 CR, p. 21. 
18 CR, p. 3, ¶ 1 et seq. 
19 CR, p. 22. 
20 Ibid. 
21

 CR, p. 36. 
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or instigating the publication of propaganda presenting their case selectively outside this Tribunal, 

or otherwise jeopardizing Tyrea’s rights in this dispute. 
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ARGUMENTS ON JURISDICTION 

 

11. The Claimants have instituted these proceedings before the present Tribunal against Respondent 

on the 29th June 2018. The Claimants' request is based on unfounded allegations of indirect 

expropriation of investment grounded on Respondent’s measures to safeguard public order. 

Since the beginning of these proceedings, the Claimants have been engaged on the promotion, 

stimulation and instigation of propaganda, presenting their case selectively outside this Tribunal. 

These actions represent a threat to Respondent's rights and may also compromise even further its 

public order. Therefore, this Tribunal should recommend the requested provisional measures in 

order to refrain the Claimants from aggravating the present dispute (A). The Claimants also 

intend to force the jurisdiction of this tribunal, even though no claim could arise anymore as 

Respondent denounced the ICSID Convention (B). Lastly, despite being three different 

companies under the jurisdiction of two different BITs, the Claimants jointly submitted a single 

case before this Tribunal. However, neither the ICSID Convention nor the BITs encompass 

multi-party proceedings and Respondent has never agreed to pursue this case on a multi-party 

basis (C). 
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A. THE TRIBUNAL SHOULD GRANT THE PROVISIONAL MEASURES 

REQUESTED BY RESPONDENT 

12. After Claimants’ published misguided information about these proceedings, Respondent 

submitted a Request for Provisional Measures, in accordance to Art. 47 of the ICSID 

Convention and to Art. 39(1) ICSID Rules.22 Respondent’s request is not only pertinent to the 

best conduction of these proceeding but also is grounded on the applicable rules and, therefore, 

the Tribunal should grant the provisional measures.  

13. Respondent requests the Tribunal to order the Claimants to refrain from promoting, stimulating 

or instigating the publication of propaganda about these proceedings outside this Tribunal for its 

duration.23 As it will be demonstrated, the requirements for granting provisional measures under 

both the ICSID Convention and Rules were met (I.). In any case, the publication of propaganda 

and case materials, intentionally distorting the context of these proceedings may jeopardize not 

only Respondent’s rights as party of this arbitration, but also its entire economic and political 

democratic transition (II.). 

I. THE REQUIREMENTS OF ART. 39(1) ICSID RULES AND ART. 47 ICSID CONVENTION WERE 

SATISFIED 

14. The grounds provided by Respondent to support its Request for Provisional Measures satisfy the 

requirements of Art. 47 of the ICSID Convention and of Art. 39(1) ICSID Rules. Thus, the 

Tribunal should grant the requested measures. 

15. Art. 39(1) ICSID Rules governs the application of Article 47 ICSID Convention, which provides 

for provisional measures. The purpose of provisional measures is to induce behavior by the 

parties to conduct a successful outcome of the proceedings.24 Provisional measures shall be taken 

while the outcome of a dispute is still uncertain. Therefore, the Tribunal has to strike a careful 

balance between the urgency of a request for provisional measures and the need not to prejudge 

the merits of the case.25  

16. Art. 39 ICSID Rules states that “[t]he request shall specify the rights to be preserved, the measures the 

recommendation of which is requested, and the circumstances that require such measures”. The mandatory 

nature of the word “shall' implies that the satisfaction of these requirements is mandatory for a 

                                                
22 CR, p. 36. 
23 CR, p. 36, ¶1. 
24 Schreuer, p. 759. 
25 Schreuer, p. 759; Biwater Gauff v. Tanzania, ¶6. 
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successful requirement for provisional measures. It is generally accepted that a party requesting 

provisional measures must demonstrate: first, that the requested measures are necessary to 

protect the requesting party's rights; and second, the need for such measures must be urgent to 

avoid irreparable harm.26  

17. Respondent contends that both these requirements are fulfilled in the present case, as its self-

standing right of non-aggravation of the disputed is being threatened by the Claimants’ 

unreasonable promotion of misleading propaganda (1.); and  the requested measures are urgent 

and of irreparable harm (2.). 

1. Respondents’ rights are at risk   

18. Claimants’ measures towards media and propaganda worsen this dispute. Thus, Respondent’s 

right of non-aggravation of the dispute is being harmed. These circumstances meet the 

specification of facts criteria established in Art. 39(1) ICSID Rules. Therefore, this Tribunal 

should grant the Respondent's application for provisional measures.  

19. Pursuant to the applicable rules and the ICSID Convention, provisional measures may be made if 

the tribunal considers that the circumstances require the preservation of a party's rights.27 The 

rights to be protected must relate to the rights in dispute between the parties. At the same time, 

provisional measures must not harm the rights to be determined by the tribunal’s decision on the 

merits.28 

20. The Tribunal should also consider that disclosing hearing transcripts and other materials in the 

arbitration would be inconsistent with the nature of an international arbitration agreement. By 

signing an arbitration agreement, a party commits itself to the good faith resolution of specified 

disputes with another party in a single forum. These commitments preclude the parties – absent 

contrary agreement – from voluntary disclosing material about the arbitration.29 According to 

experienced litigators, doing so would result in a host of very real evils “trial by press release”.30 As a 

                                                
26 Schreuer, p. 751, ¶ 14; Born, p. 2468-2469; Burlington v. Ecuador, ¶ 73; Occidental Petroleum v. Ecuador, ¶ 59; Quiborax v. 

Bolivia, ¶ 150. 
27 Collins, p. 234; Yesilirmak, p. 168; Luttrell, p. 394; Pey Casado v. Chile,  ¶ 43-49. 
28 Schreuer, p. 798, ¶ 157. 
29 Ibid., p. 2820. 
30 Rogers & Alford, p. 24; Biwater Gauff v. Tanzania ¶ 148 et seq. 



TEAM BARWICK 
 
 

- 7 - 
 

consequence, distractions from the centralized dispute resolution mechanism would take place, 

the parties’ dispute would worsen and they would lose efficiency benefits.31  

21. The official commentaries of the ICSID Rules and Convention also encompass the connection 

between provisional measures and the non-aggravation principle. In sum, once a dispute is 

submitted to arbitration the parties should not take steps that might aggravate or extend their 

dispute.32 Considering this premise, in Biwater Gauff v. Tanzania, the tribunal held that during the 

course of the arbitration, the parties shall not publish witness statements, written submissions 

and materials produced in response to disclosure requests.33 Similarly, in Churchill Mining v. 

Indonesia, the tribunal reminded the parties of their general duty, which arises from the principle 

of good faith, in order to not take any action that may aggravate the dispute or affect the integrity 

of the arbitration.34 

22. Likewise, in Amco v. Indonesia, after Amco promoted the publication of a paper about the 

proceedings, Indonesia alleged aggravation of the proceedings. The risk of aggravation was 

dismissed because only one paper was released. Nevertheless, the tribunal made clear that it 

would recommend provisional measures against an aggravation of the dispute if further 

information were disclosed.35 In addition, the tribunal referred to the principles of good faith and 

fairness. According to these principles, both parties should refrain from taking any steps that 

could aggravate or exacerbate the dispute, thus rendering its resolution more difficult. 36 

23. The similarities between Amco v. Indonesia and the present case are undeniable. In both cases, the 

respondents sought provisional measures on the basis of adverse propaganda in order to preserve 

the right of non-aggravation of the dispute. However, whereas Indonesia presented one article 

before the tribunal, Respondent hereby brings before this Tribunal sufficient evidence of the 

Claimants misconduct. In the Request for Provisional Measures, Respondent gathered 10 articles 

published by international media platforms concerning the context of the present proceedings in 

a selectively manner; the publication of the Request for Arbitration, along with a witness 

statement of the Regional Vice-President of SpeakUp Inc., containing untrue and misleading 

information of aggressive conduct by Tyrea; the direct publication of case materials, intentionally 

distorting the context and;  the access to “big data” collected by their statistical systems to target 

                                                
31 Born, p. 2819. 
32 ICSID AR Report, p. 99; ICSID Notes, p. 104. 
33 Biwater Gauff v. Tanzania ¶ 148 et seq. 
34 Churchill Mining v. Indonesia, ¶ 46-57. 
35 Schreuer, p. 47, ¶ 139. 
36 Amco v. Indonesia, ¶ 159-161. 
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online accounts of individuals and indirectly influence them by creating a grim picture of 

Respondent’s policies.  

24. Claimants' actions might also mitigate Respondent’s bid for hosting World Expo 2030 and its 

sovereign issuance bonds aiming Tyrea's return to the capital markets.37  In this sense, this 

Tribunal is invited to follow the ratio provided by the Amco Case and the other leading cases cited  

and grant the Respondent's request based on the aggravation of the dispute and other potential  

harm to Respondent's rights. 

2. The provisional measures’ subject is urgent and might cause irreparable harm 

25. The acts committed by the Claimants might cause irreparable harm to these proceedings. In light 

of that, the second requirement for concession of the provisional measure was met. Thus, the 

tribunal should grant Respondent’s request. 

26. Art. 39(1) ICSID Rules and Art. 47 ICSID Convention establish that provisional measures 

require a scenario of urgency and irreparability. In the Quiborax v. Bolivia Case,38 the tribunal 

decided that those requirements are satisfied when there is an imminent danger of irreparable 

harm. Further, provisional measures will only be appropriate where a question cannot await the 

outcome of the award on the merits.39  

27. Respondent acknowledges that provisional measures should only be used in situations of 

necessity and will only be appropriate where a question cannot wait until the final award. For 

example, the recommendation of this kind of measures may be necessary to ensure that a party 

preserves or furnishes relevant evidence;40 to prevent parties from resorting to self-help; to 

require financial guarantees;41 or to recommend that a party abstain from taking any measures 

that might aggravate the dispute.42 

28. At the same time, an “irreparable” harm is required in order to grant provisional measures. The 

matter is settled among ICSID tribunals. Harm is not irreparable if it can be compensated for by 

damages,43 i.e., it can be made whole by monetary relief.44 As the tribunal in the leading ICSID 

                                                
37 CR, p. 38, ¶ 10. 
38 Quiborax v. Bolivia, ¶ 156. 
39 R.R. Dev. Corp. v. Guatemala, ¶ 34. 
40 Biwater Gauff v. Tanzania, passim. 
41 Atlantic Triton v. Guinea. 
42 Quiborax v. Bolivia,¶ 117; Burlington v. Ecuador, ¶ 60; City Oriente v. Ecuador, ¶ 57;  Tanzania Supply  v. Independent Power 

Tanzania, ¶ 12;  
43 Iran v. U.S.A., ¶ 10; Boeing v. Iran, ¶ 152-154; Belgium v. China, ¶ 7; Miles, p. 15. 
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award of Tokios v. Ukraine observed, “a provisional measure is necessary where the actions of a party ‘are 

capable of causing or of threatening irreparable prejudice to the rights invoked’”.45   

29. In the case at hand, the Claimants are promoting and resorting to misleading propaganda in order 

to jeopardize Respondent’s rights and to politically force the unblocking of its platforms. In this 

sense, the urgency and irreparability of the requested measures are related not only to the risk of 

a biased decision on the merits but also to the threat of Tyrea’s public order.  

30. As it will be demonstrated, the merits of the present dispute pertain to the misguided allegations 

of expropriation based on legislative measures taken by Respondent in order to prevent genocide. 

46 The media campaign used by the Claimants intends to distort the sources of the measures 

taken by Respondent. Since the end of the civil war and the beginning of the democratic 

government, Respondent has been putting together all the necessary efforts in order to promote 

the installation of social media and other communication networks in its country. During the 

period of the Media Law release, Mr. Anderson, the spokesperson for the Tyrean parliament, 

expressed in his official statement to the press that the Tyrean legislative body’s intention was to 

keep in line with the liberalization trend in Tyrea.47 Mr. Anderson's words have never failed with 

the truth. Tyrea is still a supporter of freedom of speech, but it could have never foreseen the 

aggravation of the political tension among its country throughout the use of Claimants' 

platforms.  

31. In this sense, as the objective of advocacy media is to persuade the reader to see the topic in a 

certain way or to draw conclusions urged by the author,48 this Tribunal is, unfortunately, not 

exempted of such bias. Respondent does not contend that this Tribunal fails to fulfill the 

requirements of impartiality or independence, but that the effects of the media campaign 

instituted by the Claimants may affect its decision. Therefore, the Claimants actions may change 

the course of this arbitration under misleading and manipulative grounds, which should be 

prevented by this Tribunal. Considering this, Respondent's allegations on its Request for 

Provisional Measures shall be considered as urgent and irreparable. 

 

                                                                                                                                                   
44 Plama Consortium v. Bulgaria, ¶ 38. 
45 Tokios Tokelés v. Ukraine, ¶ 8. 
46 Cf. infra. D. 
47 CR, p. 48, ¶ 3. 
48 Kinnear & Diop, p. 44. 
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II. IN ANY CASE, THE CLAIMANTS’ ACTIONS ARE A THREAT NOT ONLY TO RESPONDENT’S CASE 

BUT ALSO TO ITS POLITICAL AND ECONOMIC TRANSITION  

32. Respondent requests the Tribunal to grant Provisional Measures in order to maintain the public 

order in Tyrea. Social media may be used for a fruitful promotion of communication and 

interaction of its users. However, social networks can also be a powerful tool in spreading hate 

speech and instigating rebellious behavior.49 The measures sought by Respondent are not only a 

form of protecting its rights as a party in the present proceedings, but also a manner of 

safeguarding its sovereign and political situation. 

33. Exactly two years ago, another new born democracy was haunted by a genocide incited on a 

social network. In august 2017, Myanmar, a Southeast Asian developing nation, suffered from the 

use of Facebook as a tool for ethnic cleansing.50 Political leaned virtual posts were responsible for 

the massacre of thousands of lives. Facebook was criticized by the UN fact-finding mission and 

other investigations for its failure to prevent the spread of anti-Muslim hate speech and 

incitement to violence.51 The political situation is Tyrea has its origin in the conflict between the 

two major ethnicities of this country that has amounted to a civil war in the country. Further 

aggravation of this situation might lead to the death of innocent civilians and put the country 

back in the chaos of war. As stated by Respondent52 and hereby reaffirmed, when Tyrean people 

are being hurt and killed in the streets, the Tyrean State has the right and the duty to step in to 

protect its people and restore peace. When it comes to a matter of life or death, no time can be 

wasted and no money can compensate the loss. 

34. FriendsLook plc, Whistler Inc. and SpeakUp Media Inc., the Claimants, are three international social 

media platforms.53 The present arbitration is the only legally allowed remedy that may be sought 

by the Claimants in order to obtain the ungrounded compensation it claims. Any other measures 

taken outside of the jurisdiction of this Tribunal are not only procedurally illegitimate but also an 

attempt to jeopardize the public order of Respondent as a nation. As stated by Meg Kinnear, the 

                                                
49 Wolf, passim. 
50Mozur, Paul. (2018, Oct 15). "A Genocide Incited on Facebook, With Posts From Myanmar’s Military". Retrieved 

from: https://www.nytimes.com/2018/10/15/technology/myanmar-facebook-genocide.html. 
51Human Rights Watch. "Myanmar: Events of 2018". Retrieved from: https://www.hrw.org/world-

report/2019/country-chapters/burma 
52 CR, p. 24, ¶ 8. 
53 CR, p. 49, ¶ 7-9. 
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secretary general of the ICSID, advocacy media coverage spreads the view that BITs and 

investor-State arbitration interfere with State sovereignty and adversely affect the public good.54  

35. The Claimants' actions, therefore, pertain to a breach of the good faith principle. As so, this 

Tribunal should grant the requested provisional measures in order to safeguard what is left of the 

political balance and public order of its country. 

 

                                                
54 Kinnear & Diop, p. 45. 



TEAM BARWICK 
 
 

- 12 - 
 

B. SINCE TYREA DENOUNCED THE ICSID CONVENTION, THIS TRIBUNAL 

LACKS JURISDICTION OVER THE CASE 

36. Tyrea is no longer under the jurisdiction of the ICSID Convention as a rightful result of its 

denunciation. Art. 71 and 72 ICSID Convention address the implications that occur after a 

Contracting State denounces the ICSID Convention. On one hand, Art. 71 ICSID Convention 

regulates the consequences of the denunciation towards the remaining Contracting States of the 

Convention. That includes e.g. the right of state to participate in the Administrative Council and 

to contribute to the financing of the Centre. Pursuant to Art. 71 ICSID Convention, these rights 

shall cease six months after the notice of denunciation of the Convention.55  

37. On the other hand, Art. 72 ICSID Convention is addressed to the state as a party or a potential 

party in ICSID arbitrations. This article is applicable to the present case as it involves Respondent 

as a party in arbitration proceedings. Pursuant to Art. 72 ICSID Convention, the denunciation 

does not affect the rights of investors in arbitrations if consent happened before the 

denunciation. Otherwise, as in the present case, the state’s obligations automatically cease from 

the denunciation onwards if no consent is formed. 

38. On the 5th January 2018, Respondent denounced the ICSID Convention. Pursuant to Art. 72 

ICSID Convention, rights and obligations only remain unaffected if consent was formed before 

the denunciation.56 In order to form consent to arbitrate, the investor shall register its case while 

the host states’ offer is still open.57  Claimants’ case was registered on 16th July 2018 i.e. more 

than six months after Respondent’s withdrawal from the ICSID Convention. The Claimants now 

try to convince the Tribunal that it has jurisdiction over the present case even though consent 

could no longer be formed.  

Respondent contends that the Claimants did not accept the offer to arbitrate before the 

denunciation. Thus, there is no consent to arbitrate and this Tribunal lacks jurisdiction over the 

case (I.). Alternatively, even if this Tribunal considers that Claimant had an additional six-month 

period to accept Respondent’s offer - as a consequence of Art. 71 ICSID Convention -, it would 

still lack jurisdiction as the Claimants did not act in due time (II.). 

 

 

                                                
55 Cf. Arts 4-7 and Art. 65 ICSID Convention. Cf. also: Favianca v. Venezuela, ¶ 267 et seq.  
56 IIA Notes, p.2; Schreuer, Chapter 15, p. 357; Fouret, p. 82 et seq. 
57 Cf. infra ¶47. 
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I. THE CLAIMANTS FAILED TO ACCEPT RESPONDENT'S OFFER TO ARBITRATE IN DUE TIME  

39. The Claimants filed their arbitration request after Respondent’s denunciation of the ICSID 

Convention. However, pursuant to Art. 72 ICSID Convention, Respondent’s offer to arbitrate 

was already revoked and could no longer be accepted when the Claimants submitted their case. 

Thus, this Tribunal lacks jurisdiction to hear this dispute as consent was not formed between the 

Parties. 

40. Consent is the cornerstone of international dispute settlement involving States.58 As long as a 

state has not denounced the ICSID Convention, its arbitration clauses contained in BITs 

represent a unilateral offer of consent.59 Said offer can be accepted by the investor through 

several manners, including by filling a request for arbitration.60 Consent is only formed once the 

investor accepts the offer to arbitrate. These general rules for acceptance by investors to a 

standing offer do not prevail in denounced conventions as the effects are no longer valid. 

Therefore, a mere offer to arbitrate under the ICSID Convention is not sufficient to create 

jurisdiction because the agreement of both parties is mandatory.61 The tribunal in AMT v. Zaire 

concluded that an exchange of consents between the parties is necessary and thus the host state 

offer contained in the BIT itself does not form the perfected consent under the Convention.62  

41. When a host state denounces the ICSID Convention, its offer to arbitrate is revoked and can no 

longer be accepted.63 This means that investors cannot later bring a claim before ICSID. Pursuant 

to Art. 72 ICSID Convention, rights and obligations remain protected only when consent was 

given before the date of denunciation. This is confirmed by the travaux préparatoires of the 

Convention. Mr. Gutierrez Cano, one of the elected experts, inquired whether a general 

declaration of the host state submitting disputes to the ICSID would oblige the state to arbitrate 

disputes even after its denunciation.64 Mr. Broches, the World Bank’s General Counsel, stated 

that consent would not be binding unless it was accepted by an investor. Mr. Broches then 

emphasized that if the host state withdraws its unilateral statement before it has been accepted, 

no investor could later bring a claim before the ICSID.65  

                                                
58 IIA Notes, p. 2; Schreuer, Chapter 15, p. 363. 
59 Ibid. 
60 Ibid. 
61 Schreuer, Chapter 15, p. 357; Fouret, p. 87. 
62 AMT v. Zaire, ¶ 5.18. 
63 IIA Notes, p. 6; Fouret, p. 83. 
64 History of the ICSID Convention, vol. II, part. 2, 1010. 
65 Ibid.; cf. also: Fouret, p. 84; Schreuer, Chapter 15, p. 367. 



TEAM BARWICK 
 
 

- 14 - 
 

42. Furthermore, said “perfected view” of consent is confirmed by tribunals.66 In the Tenaris v. Venezuela, 

Venezuela had denounced the ICSID Convention when the claimants filed their arbitration 

request. Despite that, the tribunal uphold its jurisdiction stating the claimant had sent a letter 

accepting the offer to arbitrate before the date of the denunciation. Thus, consent had been 

perfected before the Venezuela’s withdrawal.67 In contrast, the tribunal in Favianca v. Venezuela 

denied its jurisdiction after concluding that the claimant did not accept the Venezuela’s offer to 

arbitrate before the date of denunciation.68 

43. In casu, Respondent denounced the ICSID on the 5th January 2018.69 After that moment, no 

investor could later bring a claim before ICSID. The Claimants’ request for arbitration was only 

registered on the 16th July 2018.70 This means that the Claimants attempted to accept 

Respondent’s offer to arbitrate when it was already revoked. As a consequence, consent could no 

longer be formed and thus the jurisdiction of the ICSID has not been established. The Claimants 

might allege that the denunciation came as a complete surprise to them. Nevertheless, the 

denunciation of an important multilateral convention, such as ICSID, is a big step for any state to 

take and requires long debates.71 In fact, Respondent’s parliament started its deliberation on the 

possibility of denunciation of the ICSID in November 2017, that is, months before the 

withdrawal.72 Actually the Claimants’ failure to act in due time cannot burden Respondent. 

Therefore, since no consent was formed between the Parties, this Tribunal lacks jurisdiction over 

the case.  

II. EVEN IF THIS TRIBUNAL CONSIDERS ART. 71 ICSID CONVENTION APPLICABLE, THE 

CLAIMANTS STILL FAILED TO CONSENT TO ARBITRATION IN DUE TIME 

44. Alternatively, if this Tribunal considers that the six-month period set forth in Art. 71 ICSID 

Convention applies rather than Art. 72 ICSID Convention, it still does not have jurisdiction to 

hear this dispute. That follows because Respondent’s offer to arbitrate would have kept active 

until the 05th July 2018.73 On the other hand, the Claimants’ request for arbitration was only 

registered on 16th July 2018 i.e. after the expiration date.74  The submission of Claimants’ request 

                                                
66 Cf. e.g. Lanco v. Argentina, ¶ 8 et seq.; Goetz v. Burundi, ¶ 67, 81; CSOB v. Slovakia, ¶ 37, 38; Salini v. Morocco, ¶ 27; SGS 
v. Philippines, ¶ 30–31; Tokios Tokeles v. Ukraine, ¶ 94–100. 
67 Tenaris v. Venezuela, ¶ 143 et seq. 
68 Favianca v. Venezuela, ¶ 264 et seq.  
69 Ex. R1, p. 27. 
70 CR, p. 21. 
71 Favianca v. Venezuela, ¶ 290. 
72 PO3, ¶ 3. 
73 Six months after the date of receipt of the notice of denunciation, according to Art. 71 ICSID Convention. 
74 CR, p. 21. 



TEAM BARWICK 
 
 

- 15 - 
 

for arbitration on the 29th June 2019 does not form consent. Rather, the date of registration sets 

the institution of the arbitral proceedings and establishes the existence of consent.75 As a result, 

the Claimants did not act in due time and consent was not formed. Without consent, this 

Tribunal lacks jurisdiction over this proceedings.  

                                                
75 Schreuer, Consent to Arbitration, p. 29. 
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C. THE CLAIMANTS ARE NOT ENTITLED TO FILE THIS ARBITRATION 

JOINTLY 

45. The Claimants are three competitors platforms in the social media market that established their 

business in Respondent’s country.76 Two of them are under the Tyrea-Kitoa BIT, while the other 

is under Tyrea-Novanda BIT. Despite their different origins, they jointly submitted a single case 

before ICSID against Respondent. However, Claimants acted unilaterally as Respondent has 

never agreed to pursue this case on a multi-party basis. Besides the lack of agreement, the 

Claimants' claims lack sufficient connection to be jointly heard by this Tribunal (I.). Furthermore, 

neither the ICSID Convention nor the BITs encompass multi-party proceedings (II.). In any 

case, this Tribunal is only authorized to interpret the applicable rules and not to modify them 

(III.). 

I. THE CLAIMANTS’ CLAIMS LACK SUFFICIENT CONNECTION 

46. The Claimants intend to solve their claims against Respondent jointly.77 However, the Claimants’ 

cases are different from each other and lack sufficient connection among them to be heard 

jointly. Thus, the Tribunal does not have jurisdiction to hear Claimants’ case in a multi-party 

arbitration.   

47. Even though a few multiparty cases have been judged by tribunals, the claimant parties on those 

cases had a contractual connection between them.78 First, the cases usually arose out one single 

investment operation. Second, the cases involved parent companies that submitted a case jointly 

with their subsidiaries.79 In Flughafen v. Venezuela the two claimants undertook their investment 

jointly under the form of a consortium.80 Similarly, in Noble Energy v. Ecuador, one of the claimants 

was owned by the other.81 Having this in mind,, multiparty arbitrations can only be validly 

instituted by closely related investors such as shareholders or subsidiary companies. 

48. In casu, the only connection the Claimants share is this arbitration. In fact, they are different 

companies that are market competitors in the social media platform field.82 FriendsLook 

established its office in Respondent’s country in January 2015, whereas Whistler and SpeakUp  

                                                
76 CR, p. 3, ¶ 1. 
77 CR, p. 3, ¶ 1. 
78 Cf. e.g. Suez v. Argentina Case; Noble Energy v. Ecuador, passim; Guaracachi v. Bolivia, passim; Flughafen v. Venezuela, 
passim. 
79 Schreuer, 1. ed., Art. 25, ¶ 172. 
80 Flughafen v. Venezuela, ¶ 57 et seq. 
81 Noble Energy v. Ecuador, ¶ 11. 
82 CR, p. 49, ¶ 6 et seq. 
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established their local branches in June 2015, i.e., just after FriendsLook establishment, in an 

attempt to not lose Respondent’s potential market.83 Additionally, Claimant’s multi-party case is 

nothing but an attempt to reduce the cost of the arbitration. The jointly of proceedings was 

required by the Claimants’ third party funding agency.84 

49. Moreover, the Claimants come from different countries and base their case on two distinct BITs: 

the Tyrea-Novanda and the Tyrea-Kitoa BIT.85 These BITs not only contain diverse contracting 

states and distinct provisions, but were also signed in different years.86 Further, each Claimant 

bases its claims in distinct Respondent’s governmental ordinances for blocking of websites.87 In 

addition, even though the Claimants submitted one single damages report, each one of them 

demand distinct damages compensation.88 Thus, Claimants’ claims cannot be jointly pursued as it 

would violate Respondent’s right to defend itself from each claim.89  

50. As a result, the Claimants failed to demonstrate a sufficient connection between them in order to 

fulfill a reasonable multiparty arbitration. If this Tribunal hears the present claims jointly, it can 

harm Respondent’s procedural rights and deny it an individual adversarial examination of the 

differentiated claims as demonstrated.90  

II. NEITHER ICSID CONVENTION NOR THE BITS EMBRACE MULTI-PARTY PROCEEDINGS  

51. Even if this Tribunal considers that Claimants’ claims are linked, the applicable rules to these 

proceedings do not allow the jointly submission of claims. In any case, a specific consent to this 

particular multiparty type of procedure is required and such consent has never been provided by 

Respondent neither in the BITs nor in an ad hoc manner. 

52. The parties’ agreement to arbitrate is the foundation of every arbitration.91 Following from that, 

arbitrators cannot impose a procedure that is inconsistent with the parties’ wishes, even to 

advocate for savings of money or time.92 Thus, once a jurisdictional question concerning a 

                                                
83 CR, p. 3, ¶ 4 et seq. 
84 CR, p. 52, ¶ 24. 
85 CR, p. 3, ¶ 2. 
86 CR, p. 48, ¶ 2. 
87 Ex. C4, p. 11 et seq. 
88 Ex. C7, p. 14. 
89 Abaclat Case, Dissenting Arbitrator, ¶ 142 et seq.; Wena Hotels v. Egypt, ¶58; 
90 cf. Abaclat Case, Dissenting Arbitrator, ¶ 236. 
91 Schreuer, Consent to Arbitration, 27 February 2007, p. 1; UNCTAD Series, Dispute Settlement, p. 5. 
92 Strong, p. 39. 
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multiparty type of arbitration arises, the answer must be whether parties have agreed to arbitrate 

under a multi-party type of procedure.93  

53. In this sense, the consent to arbitrate given by Parties has to be analyzed in two stages.  Firstly, 

the “primary consent”, which is the assignment of parties to generally arbitrate their disputes. 

Secondly, the “secondary consent”, meaning a specific consent to multi-party proceedings.94 

Although consent might be expressed or inferred from acts, it must be manifested and 

unequivocal.95  

54. In casu, the applicable rules are silent on the multi-party issue. Hence, the secondary consent to a 

multi-party type of proceedings does not exist. Said silence of the applicable rules cannot be 

interpreted as permission for the submission of multi-party proceedings.96 First, absence of 

provision does not mean implied consent because parties’ consent must be expressly manifested 

97 Second, Respondent’s arbitration clause addresses to “one Contracting Party and a national of the 

other Contracting Party”98. The singular form cannot embrace multiple claimants. Thirdly, the 

arbitration agreements are contained in bilateral treaties between an investor and a Contracting 

State i.e they have a bilateral and not a multilateral nature. Thus, the Parties did not agree on 

having their disputes heard in any other way than a bilateral arbitration proceeding.99 Fourth, the 

Vienna Convention on Law of Treaties (VCLT) is applicable to the present case.100 Pursuant Art. 

31 VCLT, the object and purpose of the Convention cannot be misconstrued to afford 

maximum protection to foreign investors whereas it disregards the procedural rules.101  

55. Therefore, the present proceedings are defective as it was instituted as a multi-party case without 

Respondent’s consent to that.102 As a result, even if this Tribunal decides in favor of its 

jurisdiction to hear the present claims, it should do so in separate proceedings. 

 

 

                                                
93 Strong, p. 55; Ambiente Ufficio v. Argentina, Dissenting arbitrator, ¶ 103. 
94 Strong, p. 37, 55; Abaclat Case, Dissenting arbitrator, ¶173. 
95 Rights of Minorities in Upper Silesia (Germ. v. Pol.), p. 24; cf. also: Ambiente Ufficio v. Argentina, Dissenting Arbitrator, ¶ 82; 
UNCTAD, Dispute Settlement, p. 5; Schreuer, Art. 25, ¶ 381. 
96 Cf. e.g. Ambiente Ufficio v. Argentina, Dissenting Arbitrator, ¶ 81; Abaclat Case, Dissenting Opinion, ¶ 175. 
97 Daimler v. Argentina, ¶175; Ambiente Ufficio v. Argentina, Dissenting Arbitrator, ¶ 81. 
98 Tyrea-Kitoa BIT, Art. 9; Tyrea-Kitoa BIT, Art. 9; our emphasis. 
99 Strong, p. 21. 
100 Even though Respondent is not a party to the VCLT, Respondent is not known to be a persistent objector to any 
of its rules. Cf. PO2, ¶6. 
101 Abaclat Case, Dissenting Opinion, ¶157. 
102 Ambiente Ufficio v. Argentina, Dissenting Arbitrator, ¶ 105. 
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III. THE TRIBUNAL CANNOT MODIFY THE ICSID CONVENTION OR THE BITS  

56. Neither the ICSID Convention nor the BITs signed by Respondent encompass multi-party 

proceedings. If this Tribunal accepts Claimants’ jointly submission, it will proceed beyond the 

powers granted to it and exceed its jurisdiction, which might subject the award to an annulment 

procedure. 

57. In investment arbitration, tribunals’ role is to interpret the applicable rules, which includes the 

agreement to arbitrate. Tribunals are bound to respect the common will of the parties. Also, 

tribunals are bound by the principles of pacta sunt servanda and good faith, as provided by Art. 31 

VCLT.103 When a dispute arises, the tribunal’s duty is therefore to discover and not to create 

meaning.104 That follows from the fact that the powers of arbitral tribunals stem from the 

consent of the parties before them, thus they have to confine their judicial activity within the 

scope stipulated by the parties.105 

58. The Claimants try to alter the terms of the offer to arbitrate in order to encompass their multi-

party claim. Consequently, the Claimants also intend to lead this Tribunal to adapt the applicable 

procedural rules in order to include multi-party proceedings within their scope. Nonetheless, this 

tribunal is not empowered to undertake revisions or adaptations of the applicable rules to benefit 

the Claimants.106 Art. 44 ICSID Convention states that tribunals are entitled to fill gaps in the 

Convention.107 However, such article includes only technical gaps, i.e., small missing details 

necessary for implementing a rule, such as admitting an amicus curiae submission or staying 

proceedings pending other forum’s decisions.108  The Claimants’ multi-party case goes further 

than just filling a gap.109 Hearing this dispute in a multi-party proceeding would mean to set aside 

chapters and sections of regulation established in ICSID Convention and ICSID Rules. This lies 

beyond the powers granted to the Tribunal under Art. 44 ICSID Convention.110  

59. Therefore, this Tribunal should deny its jurisdiction as an award rendered in such situation is 

manifestly ultra vires, i.e., beyond its powers, and thus subject to an annulment procedure.111 

                                                
103 Schreuer, Art. 25, ¶ 598; Amco v. Indonesia, ¶ 14; Ambiente Ufficio v. Argentina, Dissenting Arbitrator, ¶ 13. 
104 Quasar de Valors v. Russian Federation, ¶ 93. 
105 UNCTAD, Dispute Settlement, p. 5; Schreuer, Consent to Arbitration, p. 1; Abaclat Case, ¶ 147. 
106 Abaclat Case, Dissenting Opinion, ¶ 197. 
107 Schreuer, Art. 44, ¶ 54. 
108 Abaclat Case, Dissenting Opinion, ¶ 202; Suez  v. Argentina; passim; SGS v. Philippines, passim. 
109 Cf. Abaclat Case, Dissenting Opinion, ¶ 211. 
110 Ambiente Ufficio v. Argentina, Dissenting Arbitrator, ¶ 94. 
111 Schreuer, Art 52, ¶ 155; Klockner v. Cameroon, ¶ 4. 
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ARGUMENTS ON THE MERITS 

 

60. Contrary to what Claimants’ try to convince this tribunal of, Respondent did not violate any of 

the BIT provisions. Rather, Respondent’s measures are in conformity with both Tyrea-Novanda 

BIT and Tyrea-Kitoa BIT as well as international law (D). As Respondent was exercising its 

legitimate regulatory power, the Claimants are not entitled to receive damages. In any case, the 

damages quantum should not be accessed by the DCF method, as this would lead to a 

speculative result (E). 
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D) RESPONDENT ACTED IN ACCORDANCE WITH THE BITS PROVISIONS 

AND INTERNATIONAL LAW 

61. Respondent only blocked the Claimants’ websites because they failed to fulfill a legal requirement 

i.e. developing a filter algorithm. This decision, taken in order to safeguard public interest, is in 

conformity with Art. 6 BITs (I.). Unless explicitly provided otherwise, BITs should be 

interpreted by tribunals taking into account their meaning according international law.112 

According to international law, Respondents’ measures were reasonable and do not constitute an 

expropriation of Claimants’ businesses (II.). In any case, Respondent acted in conformity with 

the Fair and Equitable Treatment (“FET”) provisions set forth in Art. 3(1) BITs (III.).  

I. RESPONDENTS’ MEASURES CONSTITUTE A LEGITIMATE EXERCISE OF ITS REGULATORY 

POWER IN ACCORDANCE WITH ART. 6 BITS 

62. Pursuant to Art. 6 BITs, a Contracting Party might deprive the other of its investments in very 

specific circumstances. It is required that: the measures are taken in public interest and under due 

process of law (1.); the measures are not discriminatory (2.) and the measures are accompanied by 

provision for the payment of compensation (3.). Respondent contends that it complied with all 

these circumstances when exercising its legitimate regulatory power. Therefore, the blocking of 

Claimants’ website is in accordance with Art. 6 BITs.  

1. Respondent’s measures were taken in public interest 

63. When Respondent determined the blocking of Claimants’ website, it was acting in order to 

safeguard Tyrean population. Considering that Respondent was exercising its legitimate and 

widely recognized regulatory power, the Tribunal should find that Art. 6(a) BITs was not 

violated. 

64. International law recognizes that States have a right to take legitimate regulatory measures, even if 

they affect the value of investor’s property rights. In Feldman v. Mexico the tribunal held that 

“governments must be free to act in the broader public interest”, as did Mexico by imposing restrictions.113  

In Sedco v. Iran, the tribunal stated that there is a principle of international law that a State is not 

liable for economic injury which is a consequence of a genuine "regulation within the accepted police 

                                                
112 UNCTAD Series, Expropriation, p. 29. 
113 Feldman v. Mexico, ¶ 103.  
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power of states”.114 Similarly, the Tribunal in Sd. Myers v. Canada acknowledged that international 

practice does not treat regulatory actions as a cause to expropriation.115 

65. People were being killed and hurt in Tyrean streets. This scenario was occurred only a few years 

after Tyrea had emerged as a Republic.116 Although the government was doing its best efforts to 

enhance the new modern regime and spread the democratic values such as freedom of speech,117 

the tensions escalated. One of the reasons for that is that people aiming to incite ethnic riots 

realized they could easily and quickly spread misinformation and hate speech to millions of social 

media users.118 They created communities and “hashtags” to incite the national radicalistic 

communities.119 In 2016, the extremist groups were better organized and used these tools to 

propagate their hate speech. In 2017, they took to the streets and started to fight against each 

other, leading to frequent episodes of physical violence. Said violence increasingly spread all over 

the country. In the beginning of 2018, ethnic violence resulted in many deaths.120 All this violence 

had its root on social media network. 

66. Respondent could not remain negligent in light of this situation. So, it took reasonable measures 

to de-escalate the violence, such as: change the social media legislative regulation; tighten security; 

launch a national program named “Tyrea for all” in order to stop misinformation, hate speech and 

violence.121  In addition to all those measures, Tyrea also determined the creation of a filtering 

algorithm to find hate speech and prevent its spreading.122 The Law 0808-L, enacted by 

Respondent, determined that all social media should introduce and implement the filtering 

algorithm.123 If the social media failed to do so, they would be liable in accordance with the 

provisions of the Tyrean Penal Code.124 Pursuant to Art. 117 Tyrean Penal Code, the possible 

penalties were fine and/or temporary or permanent blocking.125  

67. The Claimants failed to produce a sufficiently functional algorithm and did not take action when 

it came to the banning of unverified accounts.126 In addition, Claimants’ social networks were the 

                                                
114 Sedco v. Iran, passim. 
115 S.D. Myers v. Canada, ¶ 281. 
116 Tyrea emerged as Republic in September 2012 (CR, p. 48, ¶ 1 et seq.) 
117 CR, p. 48, ¶ 4 et seq. 
118 CR, p. 50, ¶ 12 et seq. 
119 CR, p. 50, ¶ 12. 
120 CR, p. 51, ¶ 14. 
121 PO1, ¶ 15. 
122 CR, p. 51, ¶ 15. 
123 CR, p. 8, ¶ 2. 
124 CR, p. 8, ¶ 5. 
125 CR, p. 9. 
126 CR, p. 52, ¶ 20. 
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most popular among the violent groups.127 Respondent had no choice but to apply a severe 

penalty. As explained in the ordinances for blocking, the Claimants’ businesses were blocked 

because they violated the law.128 As the blocking followed the legal requirements and complied 

with the law, due process was respected. Considering this, the measures have a specific objective 

related to the functions that a State has to perform, namely combat the violence and protect its 

citizens life. Hence, Respondents’ measures fall within the category of legitimate regulatory 

actions.  

2. The measures taken by Respondent were not discriminatory 

68. Contrary to Claimants’ allegation, under no circumstance Respondents’ measures were 

discriminatory. Pursuant to Art. 117 Tyrean Penal Code, different penalties could be applied for 

those that disrespect the algorithm provision: fine and/or temporary or permanent blocking.129  

Penalties are applied taking into account the severity of the situation.130  Drastic times call for 

drastic measures.  Claimants’ state that “respondent did not block all social networks…, but only those of 

Claimants”.131 Claimants’ are right: not all social media platforms were blocked; some of them are 

being sued and might be subject to punishment in the form of fine once the pending proceedings 

are concluded.132 However, Claimants’ fail to understand that their social media were the most 

used and most popular in Tyrea.133 This means that most of the violent actions were 

premeditated via FriendsLook, Whistler and SpeakUp.. In addition, the other networks not only 

were smaller and thus easier to control, but Truthseeker also has an official function to confirm 

real news, point out fake news.134 Moreover, Respondent acted in accordance with the FET, as 

will be demonstrated.135 Therefore, Respondent’s measures were not discriminatory towards the 

Claimants. 

3. Measures to protect the public interest cannot amount to compensation 

69. Although Art. 6(c) BITs states that measures that deprive an investor of its assets shall be 

accompanied by compensation, the extraordinary circumstances surrounding the blocking of 

                                                
127 CR, p. 53, ¶ 22. 
128 Ex. C4, p. 11. 
129 CR, p. 9. 
130 Staihar, p. 1222. 
131 CR, p. 5, ¶ 12. 
132 PO3, ¶ 11. 
133 CR, p. 28.  
134 CR, p. 50, ¶ 9; PO2 p. 63, ¶ 15. 
135 Cf. Infra D.III. 
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Claimants’ platforms are an exception to this compensation rule.136 Unless explicitly provided 

otherwise, BITs should be interpreted by tribunals taking into account their meaning according 

international law.137 Case law recognizes that measures taken to safeguard public interest cannot 

serve as ground for damages.138 In Saluka v. Czech Republic, the tribunal held that when a host state 

adopts general regulation for public policy, it is not obliged to pay compensation “to a dispossessed 

alien investor”.139 This is also recognized by the literature: 

A state is not responsible for loss of property or for other economic disadvantage resulting from bona fide 
general taxation, regulation, forfeiture for crime, or other action of the kind that is commonly accepted as 
within the police power of states, if it is not discriminatory....140 

 

70. As demonstrated, Respondent’s measures were not discriminatory and were taken in order to 

safeguard the public interest.141 As such, they do not generate a right to compensation. Therefore, 

Respondent acted in accordance with Art. 6(c) BITs. 

II. RESPONDENT’S MEASURES DO NOT CONSTITUTE AN EXPROPRIATION ACCORDING TO 

INTERNATIONAL PRACTICE 

71. Contrary to what the Claimants allege, Respondent's measures do not amount to expropriation as 

the investment made remains untouched. According to international practice, expropriation can 

take place in two different ways: either directly, considered to be a lawful form of expropriation, 

or indirectly, also known as unlawful expropriation. The first one requires the transfer of the 

property title or its physical seizure to the host state.142 The second modality of expropriation 

deals with measures that affect the investor’s property.143 Respondent's measures cannot be 

classified as neither forms.  

72. Direct expropriation did not happen in the case at hand, as there was neither seizure of property 

nor transfer of title. Rather, Claimants’ offices in Tyrea remain untouched and are still in the 

Claimants’ possessions.144 Also, Claimants’ remain as the owner of their websites and retains the 

rights related to them, such as the websites’ domain and URLs. Regarding the second modality, in 

order to establish an indirect expropriation, one shall consider different factors: the impact of the 

                                                
136 This topic is further developed infra in E.I. 
137 UNCTAD Series, Expropriation, p. 29. 
138 Feldman v. Mexico, ¶ 103; Methanex v. USA, Award, Part IV - Chapter D, rn. 2 et seq. 
139 Saluka v Czech Republic, Partial Award, ¶ 262. 
140 Restatement, Section 712, comment g. 
141 Cf. supra D, I.1 and I.2. 
142 UNCTAD Series, Expropriation, p. 6. 
143 Dolzer & Schreuer, VI Expropriation, p. 93. 
144 CR, p. 24, ¶ 7. 
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measure, the interference with investor’s expectations,145 as well as the nature, purpose and 

character of the measure.146 To be sufficient for expropriation, the interference requires at least 

“substantial loss of control or value”.147 

73. Respondent contends that the measures taken by it do not constitute expropriation. As stated 

above,148 the measures constitute an exercise of the state’s inherent regulatory powers. As such, 

they cannot amount to expropriation (1.). To better demonstrate that, Respondent submits that 

there was no substantial loss of value of Claimants’ business (2.) neither loss of control (3.). 

1. Respondent’s measures were taken in public interest and thus do not amount to 

expropriation 

74. It is widely recognized that governments shall have the freedom to act in light of the broader 

public interest, even if that causes a loss to the investor.149 When the scenario of instability in 

Tyrea started to threaten the public security as well as people’s lives, Respondent took reasonable 

measures to de-escalate the violence. Inter alia, it changed the legislative regulation, tightened 

security; launched a national program “Tyrea for all” in order to stop misinformation, hate speech 

and violence, and determined the creation of the algorithm by social media.150 In addition, 

Respondent suspended the activity of social networks that did not comply with the new 

regulation. Considering this, Respondent submits that its measures do not amount to 

expropriation. 

2. Respondent’s measures did not inflict a substantial deprivation of Claimant’s business 

75. Respondent contends that a substantial deprivation occurs only when the investors’ business is 

rendered useless i.e. when the benefits completely cease to exist. In the case at hand, Claimants’ 

businesses are still functional. Therefore, this requirement for indirect expropriation was not met. 

76. The tribunal in RFCC v. Morocco held that indirect expropriation takes place when measures taken 

by the host state have effects intense enough to remove the legitimate benefit of the 

investments.151 In Starrett Housing v. Iran the tribunal found that if measures taken by the host state 

                                                
145 About the expectations, cf. infra D.III.1. 
146 UNCTAD Series, Expropriation, p. 63. 
147 UNCTAD Series, Expropriation, p. 41. 
148 Cf. supra D.I.1. 
149 Feldman v. Mexico, ¶ 488; Methanex v. USA, Award, Part IV - Chapter D, rn. 2 et seq., Saluka v. Czech Republic, ¶ 262. 
150 PO1, ¶ 15. 
151 RFCC v. Morocco, ¶ 391. 
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affect the property enough to render them useless, the property might have been expropriated.152 

Likewise in Tecmed v. Mexico the tribunal held that indirect expropriation happens when the 

benefits completely cease to exist.153 In the same sense, in e Waste Management v. Mexico and in 

Pope & Talbot v. Canada, the tribunal understood that the loss of profits, benefits and expectations 

did not constitute expropriation154. 

77. Claimants’ business was not rendered useless. Claimants’ could still use their back office in Tyrea 

to provide support for other countries. Not all social media have support in all the countries they 

operate in. Rather, they choose some strategic places to install their physical offices, which serve 

many countries. Facebook, for example, has around 15 offices worldwide,155 but by 2010 already 

operated in nearly 60 countries.156 Actually, this is precisely what the Claimants aimed to do with 

its expansion to the countries next to Tyrea: use the physical office as a support - and they can 

still do it. Further, the Claimants business is still working against the law by the use of VPN,157 

which has been increasing.158 Thus, the Claimants were not deprived of their business.  

3. Respondent’s measures did not deprive the Claimants of the control of their 

investment 

78. As an alternative to the deprivation criterion, tribunals have also understood that loss of control 

(by means of ownership or management) is equivalent to the loss of value.159 For example, in 

Sedco v. National Iranian Oil Co.160, the tribunal understood that expropriation occurred because the 

Iranian government appointed directors to claimants' companies against the claimant' interest. 

Those directors managed the facilities and put the claimant aside. The same conclusion was held 

on ITT Industries v. Iran.161 In said case, the tribunal held that measures taken by the host state 

would lead to expropriation if the investor was deprived of "fundamentals right of ownership, use and 

enjoyment or management of the business".162 Having this in mind, the tribunal concluded expropriation 

                                                
152 Starrett Housing v Iran, p. 154. 
153 Tecmed v. Mexico, ¶ 115. 
154 Waste Management v. Mexico, ¶ 159; Pope & Talbot v. Canada, passim. 
155 Otieno, Mark Owuor. (2018, Jun 29). “Where Is The Headquarters Of Facebook Located?”. Retrieved from: 
https://www.worldatlas.com/articles/where-is-the-headquarters-of-facebook-located.html 
156 (2010, Jul 22). “You want an interactive map of where Facebook is used? Happy to help”. Retrieved from 
https://www.theguardian.com/technology/blog/2010/jul/22/facebook-countries-population-use 
157 The use of VPN can trick the blocking of websites by changing the user's geolocation to a country that has no 
restrictions. For more information, check: https://searchnetworking.techtarget.com/definition/virtual-private-
network. 
158 PO3, ¶ 8.  
159 UNCTAD Series, Expropriation, p. 67; cf. also PSEG v Turkey, ¶ 278-279. 
160 Sedco, Inc. v. National Iranian Oil Company, p. 278. 
161 ITT Industries, Inc. v. Iran et al.,I p. 351 et seq. 
162 ITT Industries Inc v Government of the Islamic Republic of Iran, p. 348.  
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occurred as Iran forcefully appointed managers to run claimants' business. This notion was 

further developed in Sempra v. Argentina. In this case, the tribunal held that loss of control requires 

that the company is no longer in control of its business, which means a deprivation of the daily 

management and control of the company.163 

79. In casu, the measures taken by Tyrea (Law 08080-L; Decree n. 0578/201-D; Decree n.  0599/201-

D), did neither de jure nor de facto interfere in the control of Claimants’ companies. Thus, an 

indirect expropriation cannot be considered to have been taken place in what regards Claimants’ 

investments. 

III. RESPONDENT COMPLIED WITH THE FET STANDARD SET FORTH ON ART. 3(1) BITS 

80. Respondent did not violate the FET standard with the blocking of the Claimants websites. 

Respondent was forced to take drastic measures after tensions between the two major ethnic 

groups in its country escalated again after a civil war that ended in 2012.164 Before it can be 

determined whether Respondent allegedly breached the FET standard, this broad standard has to 

be interpreted.  

81. The interpretation of the standard is subject to academic discussion,165 as well as a broad 

spectrum of definitions used by different arbitral tribunals in various cases.166 Cases like Glamis 

Gold v United States167 refer to a standard developed in Neer v. Mexico:168  in order to violate 

customary international law minimum standard of treatment, an act must be in the words of the 

tribunal "gross denial of justice." On the other hand, more recent tribunals often cite the protection 

of legitimate expectations for the investors.169 However, the legitimate expectations of one 

investor cannot be regarded subjectively.170 Rather, the requirement of legitimate expectations has 

to be determined according to objective and reasonable grounds.171 More specifically, there also 

has to be a balance between the expectations of the investors and the host states need for 

regulatory freedom and flexibility.172 The investor can only rely on the host states regulatory 

stability, if certain requirements are met.173 In no instance can an agreement to compliance with 

                                                
163 Sempra v. Argentina, ¶ 274, 283-285. 
164 CR, p. 48, ¶1. 
165 Muchlinski, p. 625; Salem, p. 579-626. 
166 Dolzer & Schreuer, VII Fair and equitable treatment, p. 141. 
167 Glamis Gold v United States, ¶ 22, 612. 
168 Neer v Mexico, ¶ 4. 
169 See e.g. National Grid v. Argentina; SD Myers v Canada; Feldman v Mexico; Mondev v United States. 
170 Suez v Argentina, passim.  
171 Ibid. ¶ 209.  
172 Saluka v. Czech Republic, ¶ 306; Total v. Argentina, ¶ 123, 309. 
173 Ibid. 



TEAM BARWICK 
 
 

- 28 - 
 

the FET standard be taken as a guarantee for stability.174 Neither does a FET standard work as an 

“insurance policy” for the investors against the risk of a host state’s power to legislate under 

changing circumstances.175  

82. Respondent submits that it has not breached the FET standard, as the measures were imperative 

in light of the escalating tensions in Tyrea. First, under reasonable and objective grounds, the 

Claimants could not have built legitimate expectations of stability considering the political and 

social situation in Tyrea (1.). Second, in light of the situation, the measures taken by Respondent 

were suitable (2.). In any case, the measures were not discriminatory against the Claimants (3.). 

1. The Claimants could not have built legitimate expectations of stability on reasonable 

and objective grounds 

83. There were no sufficient grounds for the Claimants to form legitimate expectations for the 

stability of Tyrea’s framework for investments. In Suez v Argentina the tribunal stated that it is not 

permissible to look at the investor’s subjective expectations. Rather, one should examine what 

expectations an investor could form from an objective and reasonable point of view.176 This is 

necessary to ensure the interpretation of the requirement of legitimate expectations. Similarly, in 

Bayindir v Pakistan the tribunal found that investors' legitimate expectations are limited in the 

scenario of general instability (political or socioeconomic) in the host country.177  

84. Tyrea has just emerged from a civil war between its two major ethnic groups, the Minyar and the 

Tatyar, in 2012.178 While it seemed like the two sides found a compromise, the tensions still 

remained.179 After that, the newly democratic elected government went for a liberalisation of the 

internet and the media in 2013 with the passing of the Media Law.180 It was in light of these 

events that the Claimants explored their options in Tyrea as a new market.181 However, these 

grounds do not objectively and reasonably qualify to build legitimate expectations on. It was 

rather the Claimants subjective expectations that constituted their decision to invest in Tyrea. 

This is supported by the fact that Claimants’ direct international competitors, such as Facebook, 

are to this day still not accessible in Tyrea.182 This was a major incentive for the Claimants 

                                                
174 Hamester v. Ghana, ¶ 337. 
175 EDF v Romania, ¶ 217. 
176 Suez v Argentina, Decision on Liability (30 Jul 2010), ¶ 209. 
177 Bayindir v Pakistan, ¶ 192 et seq. 
178 CR, p. 48, ¶ 1. 
179 Ibid. 
180 CR, p .48, ¶ 3. 
181 CR, p. 49, ¶ 6. 
182 Ibid. 
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investment, as Tyrea is a potentially large audience.183  The lack of other competitors however, 

might as well be an indication that others in the same market evaluated the risk of investing in 

Tyrea differently than the Claimants. After all, Tyrea’s political situation can be described as 

anything but safe or stable. 

85. The Claimants might argue that some of Respondent’s state officials have demonstrated a  very 

investor friendly climate.184 However, with the background of persisting tensions between the 

two major ethnic groups of Tyrea, the Claimants could not have reasonably expected to find 

stability in a country that very recently has emerged from a civil war between those groups. 

Rather, it would only have been reasonable to consider the risk of necessary actions Tyrea might 

need to undertake in order to keep public order. 

86. Therefore, the Claimants could not have formed legitimate expectations on objective and 

reasonable grounds. The Claimants have no basis to rely upon the violation of the FET standard 

on the basis of legitimate expectations.  

2. In light of the situation, Respondents’ measures were reasonable 

87. The blocking of the Claimants websites were reasonable and appropriate for the objectives 

sought by Respondent. Should this Tribunal find that the Claimants still have the right to stability 

resulting from alleged legitimate expectations, they still have to be weighed against Respondents 

duty to act in the public interest.  

88. This qualification has been used by the tribunals in Saluka v Czech Republic and in Total v. 

Argentina.185 This evaluation of the public interest requirement is necessary, because otherwise it 

would lead to an interpretation that is always pro-investor. Said interpretation would always 

create liability for the host state in case it needs to modify  the legislatory framework. The 

tribunal should consider the public interest particularly in instances like the case at hand, where 

Respondent's country faces the escalation of tensions that used to be subject of a civil war in 

2012.  

89. As a consequence of the tensions, the lives of people are in danger. It is Respondent’s duty to act 

in order to de-escalate the situation. Respondent had exactly this objective when amending the 

                                                
183 Ibid.  
184 CR, p. 48, 49 ¶ 3, 5. 
185 Saluka v Czech Republic, ¶ 306; Total v Argentina ¶ 123, 309. 
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Media law. This is because the social media, especially Claimants’,186 were used as a tool for  

propagating hate speech and inciting violence against the respective other ethnicity. Thereby, the 

Claimants were enabling and fueling the hate campaigns started on their websites.  

90. Furthermore, Respondent has acted reasonably when it gave the Claimants time to develop an 

algorithm that is supposed to filter out these sort of acts. The Claimants allege that the decrease 

of the timeframe to develop said algorithm constitutes a breach of the FET standard. However, 

this was also a necessary use of Respondent’s regulatory powers in light of the translation of the 

aggression from the internet to the streets.  

91. After the Claimants had implemented the algorithm, it was evident that the functionality and 

therefore success-rate of the algorithm was not satisfactory to the requirements demanded by the 

amended law.187 Due to the wide reach of the Claimants services and the advanced functions of 

spreading information and posts, Respondent saw itself forced to use the only appropriate legal 

consequence of the law, which was the blocking of their websites. In Respondent’s eyes, this is 

the only available legal measure at its disposal that could sufficiently and definitely prevent 

further escalation of the tensions in Tyrea. This measure came in line with other measures also 

aimed at the same goal, the de-escalation of tensions.188 Conclusively, when looking at the balance 

of the measure with the Claimants alleged expectations, Respondent’s measures do not breach 

the FET standard as they were necessary to safeguard the public interest. 

3. The measures taken by Respondent were not discriminatory against the Claimants 

92. The Claimants argue that they were treated in a discriminatory manner.189 This allegation is 

without merit. The amendment to the Media Law was not discriminatory against investors. 

Neither was the blocking of Claimants’ website.190 A discrimination claim under FETs has to be 

differentiated from the most-favorable treatment of the investor and its investments.191 Only if a 

measure de jure or de facto singles out an investor, the investor might be discriminated against.192 

This however is only true if the measure is not justified. 

93. In the case at hand, Respondent’s measures have not singled out any of the Claimants. In fact, 

despite any multi-party provisions, the mere fact that three Claimants gathered before this 

                                                
186 Ex. R2, p. 28. 
187 Ex. C1, p. 8. 
188 PO2, ¶ 15 
189 CR, p. 24, ¶ 9. 
190 Cf. supra D.I.2. 
191 UNCTAD Series, FET, p. 82 
192 Ibid. 
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Tribunal claiming discriminatory treatment is controversial. The amendment to the Media law 

necessarily distinguished between the scale of operations.193 This is reasonable as a wider reach 

leads to a bigger danger.  Hence, there was no singling out de jure, because every business affected 

by the measure would be evaluated by its own size. Additionally, there was no singling-out of the 

Claimants de facto either. The Claimants websites were blocked as they constitute the biggest 

danger for the escalation of tensions in Tyrea.194 The other comparable websites do not emit the 

same amount of danger, as they differ in scale of operation and popularity. What is more, 

Truthseeker.com has a function that refutes false rumors.195 While they were not blocked, they still 

were affected by the same law as the Claimants.196 Due to the differences in operational scale 

Respondent can, according to the law, scale the consequence of the law down. Thus, Respondent 

has not acted in a discriminatory fashion against the Claimants. Rather Respondent used the 

matching measure for the respective situation.  

 

                                                
193 Ex. C2 p. 8, Art. 51 bis (1).  
194 Cf. supra D.I.2. 
195 PO2, p. 63, ¶ 15 
196 PO3, p. 67, ¶ 11. 
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E) THE COMPENSATION REQUIRED BY THE CLAIMANTS IS SPECULATIVE 

AND SHOULD BE DISMISSED BY THIS TRIBUNAL 

94. The Claimants seek compensation for direct and indirect damages.197 They argue that they were 

inter alia deprived of assets, lost the chance to release products that were being prepared for 

Tyrean market, lost the opportunity for market expansion to other countries and incurred in 

costs by investing in Tyrea. According to the Claimants, those damages arose out of a violation 

of the BITs by Respondent. Nevertheless, Respondent did not violate the BITs. In fact, 

Respondent took a measure of general application i.e. a measure applicable to all investors. As a 

result, the Claimants are not entitled to receive any compensation at all (I.). However, even if this 

Tribunal understands otherwise, it should find that compensation shall be limited to events that 

are related to the measures taken by the host state. The Claimants’ lost profits and loss of a 

chance are not included here (II.). In any case, the Discounted Cash Flow (“DCF”) application in 

the case at hand would lead to a speculative result. So, the tribunal should understand that the 

DCF is not a suitable method for this case (III.). 

I. THE CLAIMANTS ARE NOT ENTITLED TO RECEIVE COMPENSATION 

The Claimants argue that they are entitled to compensation as a consequence of Respondent’s 

actions.198 That is untrue. In general, investors are not entitled to damages for a measure of 

general application  i.e. a measure applicable to all investors taken by the host state with public 

purpose.199 In Feldman v. Mexico, the tribunal held that reasonable governmental regulations 

cannot serve as a ground to award damages.200 In fact, “governments must be free to act in the broader 

public interest”.201 Likewise, in Methanex v. USA, Methanex sought compensation for the ban of the 

gasoline additive MTBE202 by the state of California. The tribunal held that Methanex was not 

entitled to receive compensation, as the measure was taken for a public interest in order to 

safeguard people's health and the environment.203 Also, in Saluka v. Czech Republic, the tribunal 

found that when a state adopts general regulation for public policy, it does not commit an 

expropriation nor is obliged to pay compensation “to a dispossessed alien investor”.204 In casu, as 

                                                
197 CR, p.6, ¶ 18; Ex. C7, p. 14 et seq. 
198 CR, p.6, ¶ 18; Ex. C7, p. 14 et seq. 
199 Cf.  Dolzer & Schreuer, p. 190; Saluka v Czech Republic , Partial Award, ¶ 262. 
200 Feldman v. Mexico, ¶ 103. 
201 Ibid. 
202 “MTBE is a synthetic, volatile, colourless and organic ether, with a turpentine-like taste and odour.” Methanex v. USA, Award, ¶ 
1. 
203 Methanex v. USA, Award, Part IV - Chapter D, rn. 2 et seq.  
204 Saluka v Czech Republic, Partial Award, ¶ 262. 
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explained, Respondent neither expropriated Claimants’ businesses nor violated the FET.205 Also, 

Claimants’ businesses were not rendered useless, as required by an unlawful expropriation.206 In 

fact, Respondent only applied a regulatory measure that was created with public in Tyrea, namely 

to prevent a new civil war. Thus, the Claimants’ shall not receive the required compensation.  

II. ALTERNATIVELY, THE COMPENSATION SHOULD NOT INCLUDE LOST PROFITS AND LOSS OF 

A CHANCE 

95. The Claimants want to be compensated by direct damages, lost profits and loss of market 

opportunity. They argue that their business in other countries relied upon their business with 

Respondent. They also address that the expected compensation should be calculated considering 

the speculative increase of profits.  Claimants’ line of argumentation is misguided.  

96. First, damages that are not directly related to the act cannot be compensated. In BG Group v. 

Argentina, the tribunal explained that the damage “must be the consequence or proximate cause of the 

wrongful act”.207  So, indirect, remote as well as uncertain damages shall be excluded from the 

damages request.208 The tribunal also clarified that accepting speculative damages would conflict 

with the ILC Draft Articles on compensation.209  

97. Second, speculative claims shall also be dismissed. In ADC v. Hungary the claimants sought 

compensation for loss of a chance. The tribunal considered the claim for lost profits extremely 

speculative, as the claimants did not have “firm contractual rights to those possible projects”.210 In sum,  

“[t]ribunals and reputed writers are as a rule reluctant to accept unusual profitability rates as a basis for the 

valuation”.211 So, speculative damages shall not be awarded. 

98. In the case at hand, the Claimants’ expansion plan is nothing but a pretension. The Claimants 

planned to complete the market expansion by 2022. However, they never submitted to this 

Tribunal any business plan to prove that.212 Moreover, the Claimants’ lost profits are a 

speculation based on a best case scenario.213 The Claimants use in their calculation a high unusual 

profitability rate and a low risk rate as a basis for the estimations. That leads to an extremely 

                                                
205 Cf. supra D.I and D.III. 
206 Cf. supra ¶ 75 et seq. 
207 BG Group v. Argentina, ¶ 428. 
208 Ibid.; Cf. also Trail Smelter arbitration, p. 1931. 
209 Ibid. 
210 ADC v. Hungary, ¶ 515. 
211 Wälde & Sabahi, p. 1077. Cf. also Paulsson, ¶ 216. 
212 PO1, ¶ 2. 
213 Cf. infra E.III. 
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speculative result. Thus, by following the ratio of both leading cases, this Tribunal should exclude 

the lost profits and the loss of opportunity claimed by the Claimants.  

III. IN ANY CASE, THE APPLICATION OF THE DCF METHOD LEADS TO A SPECULATIVE RESULT 

99. The Claimants’ use the DCF to dress up with equations its speculative damages requests. 

Respondent submits that the Claimants’ calculation should be dismissed, as in the case at hand 

the DCF provides a speculative and uncertain result (1.). However, even if this Tribunal holds 

that DCF method is suitable for this case, it should not accept the quantum brought by the 

Claimants (2.). 

1. The application of the DCF method would lead to a speculative result 

100. The Claimants argue that the DCF method should be the one applicable to calculate the damages 

sought, but the method is not suitable for this case. In order to project the future amount, the 

DCF method takes into account the risks involved in the business as well as the depreciation of 

the cash. First, it is determined the current cash flow, which is the amount left over after the 

company has paid for all the expenditures.214 The second step consists of calculating the discount 

rate, which is the depreciation of the money (for example, due to inflation and the cost of 

capital).215 In addition to that, factors such as the risk of the investment are also considered.216 

The discount rate shall be calculated by means of the Weight Average Cost of Capital (WACC) 

method, which is considered the most appropriate one.217 In the third step, the money is 

projected into the future by means of the DCF formula. This amount represents how much a 

future payment would be worth at the time of the projection.  

101. However, even though the DCF formula provides for apparently structured steps on the 

calculation of damages, it is speculative and imprecise. Those are the proper adjectives to 

describe the DCF as a valuation method, which “is in essence a speculation about the future dressed up in 

the appearance of mathematical equations”.218 The method indeed fails for multiple reasons.  

102. First, small changes in the rates can generate a significant difference; in this sense, a single 

inadequate discounted rate, for example, might significantly and unjustifiably increase the 
                                                
214 Murphy, Chris B. (2019, Jun 25). “What Is the Formula for Calculating Free Cash Flow?”. Retrieved from: 

https://www.investopedia.com/ask/answers/033015/what-formula-calculating-free-cash-flow.asp 
215 World Bank Guidelines. 
216 Ibid. 
217 Vaidya, Dheeraj. “Discounted Cash Flow Analysis (DCF Valuation)”. Retrieved from: 
https://www.wallstreetmojo.com/dcf-discounted-cash-flow; Cf. also CMS v. Argentina, ¶ 432; ADC v. Hungary, ¶ 
510; Enron v. Argentina, ¶ 411 et seq.; 
218 Wälde & Sabahi, p. 1074. 
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amount.219 Respondent acknowledges that the choice of a discount rate is challenging matter as it 

involves different variables. Nonetheless, the applicability of DCF method neglects said risks. 

Second, since valuation can easily change due to market variations, the calculations can be easily 

manipulated by the future amount by simply excluding uncertain future events that could 

depreciate the assets’ value.220 Third, the method requires a long data record in order to project 

the money for the future. For instance in Tecmed v. Mexico the tribunal rejected the DCF method 

as Tecmed had only two years of data record.221 Further, for digital markets such as the Claimants’, 

the method might be even more flawed. Some digital companies that were valued in 2001 lost up 

to 99% of their value until the end of 2002. That follows because this market is volatile.222  

103. Besides the standard problems surrounding DCF method, Claimants’ case faces some particular 

issues. Claimants’ expert used the data from 2016 and 2017 in order to estimate the value of the 

assets in 2018.223 As held in Tecmed v. Mexico, it is not possible to make a reasonable estimation 

with two years data. Thus, the information used by the Claimants’ expert is insufficient to make a 

solid projection. Also, it is not possible to project the growth of this market with accuracy, which 

gets worse if the data is insufficient, like in this case. In addition, in the case at hand is harder 

than usual to find a suitable discount rate. That follows from Tyrea political situation, which 

includes ethnic tensions after a civil war.  Therefore, applying the DCF method in this case would 

lead to a speculative result and, thus, conflict with the ILC Draft Articles and international 

practice.224 In light of that, the Tribunal should dismiss the application of the DCF method. 

2. Even if DCF were to be applied, the Tribunal should adapt the discount rate brought 

by the Claimants 

104. Even if this Tribunal decides in favor of the method used by the Claimants, the WACC adopted 

by the Claimants’ expert lacks solid grounds for valuation and should, thus, be adapted by the 

Tribunal.  

105. Even when tribunals find the DCF method suitable, they usually adapt the amounts submitted by 

claimants. In Starrett Housing Corporation v. Iran the tribunal adjusted the rates and reduced the 

quantum of claimant’s valuation by 90%, because of the involved risks.225 In CME v. Czech 

                                                
219 Wälde & Sabahi, p. 1070 et seq. 
220 Wälde & Sabahi, p. 1075. 
221 Tecmed v. Mexico, ¶ 186. McLachlan et al, Rn. 9.53. 
222 Wälde & Sabahi, p. 1070 et seq. 
223 Ex. C7, p. 14 et seq. 
224 Ibid. 
225 Wright, p. 22. 
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Republic, the tribunal not only adjusted the quantum but also applied the DCF as second source to 

support the primary valuation, as the method fails to be accurate enough.226 Further, in Phillips v. 

Iran, the tribunal rejected the 4.5% discount rate applied by the claimant, as it was insufficient 

before the involved risks.227  

106. The discount rate shall consider inter alia the inflation, the political conditions of the host country, 

the investment risk, the legal regulation. The discount rate changes from country to country as 

well as from area to area. The USA, one of the most established markets on Earth has a WACC 

of 11.37% for internet software.228 On the other hand, Claimants’ expert considered a 5% WACC 

as discount rate. This is insufficient before the involved risks: Tyrea recently emerged from a civil 

war as a Republic and has neither established market nor political scenario. As a consequence, the 

discount rate should be greater. In light of that, the Respondent requests this Tribunal to dismiss 

Claimants’ calculations, even if it accepts the DCF method. 

  

                                                
226 CME v. Czech Republic, ¶ 150 et seq. 
227 Phillips v. Iran, ¶ 138; cf. also Wright, p. 24.  
228 Damodaran, Aswath (2019, Jan). “Cost of Capital by Sector (US)”. Retrieved from: 
http://people.stern.nyu.edu/adamodar/New_Home_Page/datafile/wacc.htm 
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REQUEST FOR RELIEF 

 

107. In light of the above, counsel for RESPONDENT respectfully requests the Tribunal to: 

1. Order the Claimants to refrain from promoting, stimulating or instigating the publication of 

propaganda about these proceedings outside this Tribunal for its duration; 

2. Decline jurisdiction over all claims raised by Claimant for lack of jurisdiction ratione materiae in 

accordance with the BITs in light of Respondent’s denunciation of the ICSID Convention; 

2. Decline jurisdiction to hear Claimants’ case jointly in a multi-party arbitration; 

3. Alternatively: 

(a) find that Respondent’s actions do not amount to expropriation of Claimants’ 

investment within the meaning of Article 6 BITs, and in any event were a lawful exercise 

of Respondent’s regulatory powers; 

(b) find that Respondent’s actions do not constitute a violation of the FET standard in 

Article 3.1 BITs; 

(c) dismiss Claimants’ claim for damages as well as the application of the DCF method; 

4. Order Claimant to pay the costs of this arbitration. 

 

23 SEPTEMBER 2019 

____(TEAM BARWICK)____ 
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