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Flughafen Zürich and Gestión e Ingeniería v. Venezuela, ICSID 

Case No. ARB/10/19 Award (2014). 

Genin 
Alex Genin, Eastern Credit Limited, Inc. and A.S. Baltoil v. The 

Republic of Estonia, ICSID Case No. ARB/99/2, Award (2001). 

Generation Ukraine 
Generation Ukraine, Inc. v. Ukraine, ICSID Case No. ARB/00/9, 

Award (2003). 

Goetz 
Antoine Goetz et consorts v. Republique du Burundi, ICSID Case 

No. ARB/95/3, Award (1999). 

Gold Reserve 
Gold Reserve Inc. v. Bolivarian Republic of Venezuela, ICSID 

Case No. ARB(AF)/09/1, Award (2014). 

Helnan 
Helnan International Hotels A/S v. Arab Republic of Egypt, ICSID 

Case No. ARB/05/19, Decision of the ad hoc Committee, (2010). 

Himpurna 
Himpurna California Energy Ltd v. PT. PLN, UNCITRAL Ad Hoc 

Award (1999). 

Hrvatska 
Hrvatska Elektroprivreda d.d. v. Republic of Slovenia, ICSID Case 

No. ARB/05/24, Award of the Tribunal (2015). 



TEAM BASTID 

viii 

 

Impregilo 
Impregilo S.p.A. v. Argentine Republic, ICSID Case No. 

ARB/07/17, Award (2011). 

Lauder 
Ronald S. Lauder v. The Czech Republic, UNCITRAL, Final 

Award (2001). 

LG&E  

LG&E Energy Corp., LG&E Capital Corp., and LG&E 

International, Inc .v. Argentine Republic, ICSID Case No. 

ARB/02/1, Decision on Liability (2006). 

Lemire 
Joseph Charles Lemire v. Ukraine, ICSID Case No. ARB/06/18, 

Award (2011). 

Levitt 

William J. Levitt v. The Government of the Islamic Republic of 

Iran, the Housing Organization of the Islamic Republic of Iran, 

Bank Melli IUSCT Case No. 209, Award (1987). 

loan Micula 

loan Micula, Viorel Micula, S.C. European Food S.A, S.C. Starmill 

S.R.L. and S.C. Multipack S.R.L. v. Romania, ICSID Case No. 

ARB/05/20, Award (2013). 

Maffezini 
Maffezini v. Spain, ICSID Case No. ARB/97/7, Decision of the 

Tribunal on Objections to Jurisdiction (2000). 

Malicorp 
Malicorp Limited v. Arab Republic of Egypt, ICSID Case No. 

ARB/08/18, Award (2011). 

Mamidoil 
Mamidoil Jetoil Greek Petroleum Products Societe S.A. v. Republic 

of Albania, ICSID Case No. ARB/11/24, Award (2015). 

Matos 
Matos e Silva, Lda v. Portugal App. No. 15777/89, 24 Eur. Ct. H.R. 

rep. 573, 600-01, Award (1996). 



TEAM BASTID 

ix 

 

Metalclad 
Metalclad Corporation v. The United Mexican States, ICSID Case 

No. ARB(AF)/97/1, Award (2000). 

Methanex 

Methanex Corporation v. United States of America, UNCITRAL, 

Final Award of the Tribunal on Jurisdiction and Merits, Part IV-Ch. 

D (2005). 

Middle East Cement 
Middle East Cement Shipping and Handling Co. S.A. v. Arab 

Republic of Egypt, ICSID Case No. ARB/99/6, Award (2002). 

Mobil Cerro 

Mobil Cerro Negro, Ltd v. Petroleos De Venezuela, S.A. and 

PDVSA Cerro Negro, S.A., ICC Case 1:07-cv-11590-DAB, Award 

(2011). 

Mondev 
Mondev International Ltd. v. United States of America, ICSID Case 

No. ARB(AF)/99/2, Award (2002). 

Noble 

Noble Energy, Inc. and Machalapower Cia. Ltda. v. The Republic 

of Ecuador and Consejo Nacional de Electricidad, ICSID Case No. 

ARB/05/12, Decision on Jurisdiction (2008). 

Occidental 

Occidental Exploration and Production Company v. The Republic 

of Ecuador, UNCITRAL, LCIA Case No. UN 3467, Final Award 

(2004). 

Olguı́n 
Olguı́n v. Paraguay, ICSID Case No. ARB/98/6, Decision on 

Jurisdiction (2000). 

Parkerings-

Compangniet 

Parkerings-Compagniet AS v. Republic of Lithuania, ICSID Case 

No. ARB/05/8, Award (2007). 

Pezold 
Bernhard von Pezold and Others v. Republic of Zimbabwe, ICSID 

Case No. ARB/10/15, Award (2015). 



TEAM BASTID 

x 

 

Phelps Dodge 
Phelps Dodge Corp. v. Islamic Republic of Iran, 10 IRAN-U.S. CL. 

TRIB. REP. 121 (1986). 

Philip Morris 

Philip Morris Brands Sàrl, Philip Morris Products S.A. and Abal 

Hermanos S.A. v. Oriental Republic of Uruguay, ICSID Case No. 

ARB/10/7, Award (2016). 

Pope & Talbot 
Pope & Talbot Inc. v. The Government of Canada, UNCITRAL, 

Award on the Merits of Phase 2 (2001). 

PSGE Global 

PSEG Global, Inc., The North American Coal Corporation, and 

Konya Ingin Electrik Uretim ve Ticaret Limited Sirketi v. Republic 

of Turkey, ICSID Case No. Arb/02/5, Award (2007). 

Railroad 

Development 

Railroad Development Corporation v. Republic of Guatemala, 

ICSID Case No. ARB/07/23, Award (2012). 

Rusoro 
Rusoro Mining Ltd. v. Bolivarian Republic of Venezuela, ICSID 

Case No. ARB(AF)/12/5, Award (2016). 

Saluka 
Saluka Investments B.V. v. The Czech Republic, UNCITRAL, 

Partial Award (2006). 

Santa Elena 
Compania del Desarrollo de Santa Elena S.A. v. Republic of Costa 

Rica, ICSID Case No. ARB/96/1, Award (2000). 

S.D. Myers Award I 
S.D. Myers, Inc. v. Government of Canada, UNCITRAL, Partial 

Award (2000). 

S.D. Myers Schwartz 
S.D. Myers, Inc. v. Government of Canada, UNCITRAL Separate 

Opinion by Dr. Bryan Schwartz on the Partial Award (2000). 

S.D. Myers Award II 
S.D. Myers, Inc. v. Government of Canada, UNCITRAL, Partial 

Award (2002). 

https://www.italaw.com/sites/default/files/case-documents/ita0748.pdf
https://www.italaw.com/sites/default/files/case-documents/ita0748.pdf


TEAM BASTID 

xi 

 

Sola Tiles 
Sola Tiles, Inc. v. The Government of the Islamic Republic of Iran, 

IUSCT Case No. 317, Award (1987). 

Southern Pacific 
Southern Pacific Properties (Middle East) Limited v. Arab Republic 

of Egypt, ICSID Case No. ARB/84/3, Award (1992). 

Suez 

Suez, Sociedad General de Aguas de Barcelona S.A., and 

InterAguas Servicios Integrales del Agua S.A. v. The Argentine 

Republic, ICSID Case No. ARB/03/19, Decision on Liability 

(2010). 

Tecmed 
Técnicas Medioambientales Tecmed, S.A. v. The United Mexican 

States, ICSID Case No. ARB (AF)/00/2, Award (2003). 

Tenaris 

Tenaris S.A. and Talta - Trading e Marketing Sociedade Unipessoal 

Lda. v. Bolivarian Republic of Venezuela, ICSID Case No. 

ARB/12/23, Award (2016). 

Teinver 

Teinver S.A., Transportes de Cercanias S.A. and Autobuses 

Urbanos del Sur S.A. v. The Argentine Republic, ICSID Case No. 

ARB/09/1, Decision on Provisional Measures (2016). 

Tidewater 

Tidewater Inc., Tidewater Investment SRL, Tidewater Caribe, C.A., 

et al. v. The Bolivarian Republic of Venezuela, ICSID Case No. 

ARB/10/5, Award (2015). 

Total S.A. 
Total S.A. v. The Argentine Republic, ICSID Case No. ARB/04/0, 

Award (2013). 

Venoklim 
Venoklim Holding B.V. v. Bolivarian Republic of Venezuela, 

ICSID Case No. ARB/12/22, Decision on Annulment (2018). 

Vivendi 
Compañiá de Aguas del Aconquija S.A. and Vivendi Universal S.A. 

v. Argentine Republic, ICSID Case No. ARB/97/3, Award (2007). 



TEAM BASTID 

xii 

 

United Utilities 

United Utilities (Tallinn) B.V. and Aktsiaselts Tallinna Vesi v. 

Republic of Estonia, ICSID Case No. ARB/14/24, Decision on 

Respondent’s Application for Provisional Measures (2016).  

White Industries 
White Industries Australia Limited v. The Republic of India, 

UNCITRAL, Final Award (2011). 

Wena Hotels 
Wena Hotels Ltd. v. Arab Republic of Egypt, ICSID Case No. 

ARB/98/4, Award (2000). 

Yukos 
Yukos Universal Limited (Isle of Man) v. The Russian Federation, 

UNCITRAL, PCA Case No. AA 227, Final Award (2014). 

 

 

Treaties and Rules 
 

ICCPR International Covenant on Civil and Political Rights 

Kitoa BIT Tyrea- Kitoa BIT 

Novanda BIT Tyrea-Novanda BIT 

NY Convention 
Convention on the Recognition and Enforcement of Foreign 

Arbitral Awards 

the Convention 
Convention on the Settlement of Investment Disputes between 

States and Nationals of Other States 

the Rules ICSID Arbitration Rules 

VCLT Vienna Convention on the Law of Treaties 

 

https://en.wikipedia.org/wiki/Vienna_Convention_on_the_Law_of_Treaties


TEAM BASTID 

xiii 

 

Books, Articles and Other Publications 
 

Chappuis 

B. Chappuis et al, Assessing Damage under the Discounted Cash 

Flow Approach (DCF): Sound Tool or Speculative Method? A 

Swiss perspective, Available at: https://chappuislex.ch/wp-

content/uploads/Chappuis-Nessi-Dommage-et-m%C3%A9thode-

DCF-SZW_4_2012-625049_v1.pdf (last accessed 22 May 2019). 

Demuth 
A. Demuth, The Guide to Damages in International Arbitration (2nd 

ed. 2017). 

Douglas on MFN 

Clauses 

Zachary Douglas, The MFN Clause in Investment Arbitration: 

Treaty Interpretation Off the Rails, Journal of International Dispute 

Settlement, Vol. 2, No. 1 (2011), pp. 97–113, 99. 

García Domínguez 
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STATEMENT OF FACTS 

 

1. The Republic of Tyrea (“Tyrea”) is a new democracy as of January 2013 with roughly 120 

million citizens.  Tyrea’s citizens are primarily one of two ethnic groups: the Minyar, and the 

Tatyar. These ethnic groups also form the majority in two neighboring countries, Alcadia and 

Lernacia. Tyrea is the Respondent in the current dispute.  

2. FriendsLook plc, is a company incorporated in the Federation of Novanda (“Novanda”). 

Whistler Inc., and SpeakUp Inc. are incorporated in Union of Kitoa (“Kitoa”). Collectively, 

FriendsLook plc. (“FriendsLook”), Whistler Inc. (“Whistler”), and SpeakUp Inc. 

(“SpeakUp”) are referred to as “Claimants.” 

3. FriendsLook is considered the most popular social network in the world with a presence in 

over one hundred countries and provides users with a platform where they post thoughts, 

pictures, and videos for free. Whistler is similar to FriendsLook, but users generally post 

short messages. Whistler also allows users to share photographs, videos, and links to external 

websites. SpeakUp uses a blog format where users create and maintain blogs through which 

they share content of their liking.  

4. In the early 2000s, Tyrea entered into several BITs in an effort to increase trade, including 

the Tyrea-Novanda BIT on 28 March 2000, and the Tyrea-Kitoa BIT on 20 January 2001. 

All parties acceded to the Convention.  

5. On 10 September 2013, only one year removed from civil war, Tyrea enacted the Law on 

Media and Information No. 1125-L (“Media Law”). The Media Law liberalized the internet 

by loosening the government’s control over the media and press. Additionally, the Media 

Law expanded internet access throughout the country. As a result, Claimants pursued Tyrean 

ambassadors to discuss investing in Tyrea because it was a lucrative new market for social 

networks with virtually no competition.  

6. In 2015, Claimants successfully launched their platforms in Tyrea. Soon thereafter, 

extremists who had previously struggled to disseminate their agenda, realized the potential 

of Claimants’ networks. These groups exploited Claimants’ websites to circulate terror 

campaigns quickly and with ease to newly accessible audiences. The radicals created tens of 

thousands of fake profiles on Claimants’ social media platforms and used these profiles to 

spread propaganda and incite violence. 
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7. In 2017, violent altercations ensued between extremist groups within both ethnic groups for 

the first time since the civil war.  

8. During this period, social media’s popularity continued to grow and by 1 January 2018 

almost every inhabitant of Tyrea over the age of ten had at least one account with the social 

networks accessible in Tyrea. Radicals continued utilizing social media to organize violent 

demonstrations and agitate tensions between the Minyar and Tatyar. During the 2018 New 

Year celebrations in Tyrea, an especially brutal clash between extremist groups resulted in 

hundreds of casualties.   

9. Amid looming concerns of another civil war, Tyrea increased police presence, tightened 

security, and launched state-wide initiatives to target discriminatory actions and foster 

dialogue between the ethnic groups. The government also published materials dispelling 

propaganda, and used a domestic social network, TruthSeeker, to refute false rumors spread 

through the internet. Additionally, Tyrea passed Law 0808-L Amending the Law on Media 

and Communications (“Law 0808-L”), requiring social networks to implement safeguards to 

verify users and filter content.  

10. Specifically, Law 0808-L required all social media networks in the country to: implement 

filtering algorithms to prevent the dissemination of hate speech; request Personal ID cards 

verifying the identities of both new and existing Tyrean users; and provide Personal ID card 

details and correspondence attached to specific accounts to authorities upon official request.  

11. Claimants already had generic filters in place and therefore were given sixty days to improve 

those filters. SpeakUp publicly castigated Law 0808-L and by extension Tyrea’s efforts to 

protect its citizens and economy. SpeakUp also approached Tyrea’s Minister for 

Telecommunications, Information Technology and Mass Media. The Minister allowed 

SpeakUp to voice its concerns and stated that he understood its position, but due to Tyrea’s 

rapidly worsening safety conditions, he provided no promises or assurances.  

12. The situation in Tyrea continued to escalate and law enforcement struggled to stop the 

rampant spread of violence across the state. On 11 February 2018, in an effort to thwart 

further bloodshed, Tyrea was forced to shorten the initial deadline to forty-five days leaving 

Claimants ten more days to comply.  
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13. When Claimants’ implemented the algorithms by the deadline, and they failed. Furthermore, 

Claimants discussed and then consciously disregarded Law 0808-L’s requirement to block 

unverified existing accounts.  

14. In a final attempt to prevent the ongoing use of Claimants’ platforms by extremists, and in 

light of Claimants’ willful noncompliance, the TCA issued ordinances blocking Claimants’ 

websites from operating within the borders of Tyrea.  

15. The TCA also leveraged local remedies against domestic networks in violation of the law.  

16. On 29 June 2018, Claimants submitted their claims to this Tribunal pursuant to Article 9 of 

the Tyrea-Novanda BIT, and Article 9 of the Kitoa-Tyrea BIT. 
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ARGUMENTS 

PART 1: JURISDICTION AND PROVISIONAL MEASURES 

I. THIS TRIBUNAL LACKS JURISDICTION TO ADJUDICATE THE CURRENT DISPUTE 

17. All tribunals have limited jurisdiction which may only be conferred upon a dispute when 

there is unanimous consent from both parties.1 ICSID tribunals require four elements of 

consent2 including proof that: the case falls within the jurisdiction of ICSID as defined by 

the Convention; the case falls within the jurisdictional parameters defined in the BIT; the 

dispute is a legal dispute; and the dispute arises directly out of an investment made in a 

Contracting State.3  

18. Here, Claimants failed to establish jurisdiction under the Convention because Claimants 

failed to perfect consent prior to Tyrea’s denunciation of the Convention. Therefore, Tyrea 

submits that this Tribunal does not have jurisdiction to adjudicate the current dispute.  

A. Claimants Failed to Perfect Consent for Arbitration Prior to Tyrea’s 

Denouncement of the Convention  

19. A host state establishes consent though a written, open-ended offer, usually enshrined in a 

BIT.4 An investor perfects consent when it accepts the host state’s offer by submitting a 

request for arbitration under the relevant BIT.5 Article 72 of the Convention provides that the 

host state’s offer of consent is terminated when the depositary receives the state’s written 

denunciation under Article 71. Article 72 also protects the legitimate expectations of 

investors who perfected consent prior to such receipt.6   

20. To that end, the Fabrica tribunal effectively articulated ICSID’s rule on claims that are filed 

following the depositary’s receipt of denunciation: 

 
1 Abaclat, ¶ 7. 
2 Id.  
3 ICSID Convention, Article 25. 
4 Abaclat, ¶ 7. 
5 See, American Manufacturing ¶ 5.23; Goetz ¶ 72; CSOB ¶ 44-46; Asian Agricultural ¶ 2; Fedax ¶ 30; Maffezini ¶ 

40; Olguı́n ¶ 27. 
6 Fåbrica, ¶¶ 295-97 (discussing Tenaris tribunal’s finding of jurisdiction over dispute where consent perfected prior 

to denunciation); see, Schreuer Denunciation and Consent, pp. 353, 361. 
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  “[where] the denouncing Member submitted its unilateral consent to submit 

disputes to ICSID arbitration before the notice of denunciation and the investor 

failed to accept such consent prior to the notice of denunciation, then ICSID 

will not have jurisdiction over a dispute submitted by the investor after the 

notice of denunciation.” 7   

21. Tyrea submits that this Tribunal does not have jurisdiction over this dispute because 

Claimants filed the dispute nearly six months after 8 the ICSID depositary received Tyrea’s 

denunciation of the Convention on 5 January 2018.9 Thus, consent was not perfected under 

the Convention or the Rules of Arbitration. 

1. Claimants failed to perfect consent pursuant to the Convention 

22. First, Article 25(1) of the Convention directs a tribunal to look to a BIT’s dispute settlement 

clause for the parties’ written consent to ICSID arbitration. Once a tribunal confirms that the 

BIT authorizes ICSID as a potential forum, it looks to Articles 71 and 72 of the Convention 

to ascertain the host state’s ICSID status and evaluate whether jurisdiction exists under its 

own parameters.10  

23. Article 71 facilitates a host state’s denunciation of the Convention, which becomes fully 

effective six months after receipt by the depositary.11 Article 72 functions as an exception to 

the waiting period and provides that denunciation “shall not affect a host state’s rights or 

obligations under this Convention…arising out of consent to the jurisdiction of the Centre 

given by [investors] before such notice was received by the depositary.”12  Moreover, Article 

72 expressly references the host state’s rights and obligations relating to its consent to ICSID 

jurisdiction.13 

24. Essentially, Article 72 effectuates a “winding down” period to protect claimants who are 

involved in existing disputes for which consent was already perfected.14 It also prevents the 

institution of new proceedings against the denouncing member after the depositary received 

 
7 Fåbrica, ¶ 295. 
8 See generally, Claimants’ Request for Arbitration.  
9 Statement of Uncontested Facts, ¶ 5. 
10 Helnan, ¶ 40; Malicorp, ¶¶ 100-02. 
11 ICSID Convention, Article 71. 
12 ICSID Convention, Article 72. 
13 Id. 
14 Fåbrica, ¶ 295. 
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its withdrawal from the Convention.15 Under any other interpretation of Article 72, a 

respondent could potentially be forced to arbitrate against its will in an unlimited and 

unforeseeable number of future ICSID arbitrations for as long as its unilateral consent 

remains binding in BITs. This would leave Article 71 wholly ineffective. 

25. Contrarily, the rule advanced by tribunals such as Blue Bank and Venoklim, which states that 

Article 72 does permit new claims in the six-month winding down period, was established 

without any reliance on case law.16 The current body of cases relying on Blue Bank relies on 

a single, unsubstantiated sentence.17 However, Fabrica challenged the finding in Blue Bank 

and proved that Article 72 does indeed preclude new proceedings against a denouncing 

member by reviewing the travaux préparatoires of the Convention.18 

26. Here, Article 9 of the BITs designates ICSID as the forum to settle disputes under the treaty.19 

Thus, this Tribunal would only have jurisdiction over the dispute if Claimants perfected 

consent to submit disputes to ICSID arbitration before the depositary received Tyrea’s notice 

of denunciation.  

27. Instead, the depositary received Tyrea’s denunciation of the Convention on 5 January 2018,20   

nearly six months before Claimants filed their joint request for arbitration.21 Under Article 

72, Claimants failed to perfect consent for the current dispute through an acceptance prior to 

the date of the denunciation.22 Consequently, Claimants failed to preserve Tyrea’s rights and 

obligations under the Convention.23  

28. Therefore, any jurisdiction imputed to Tyrea by this Tribunal would not be based on the 

mutuality of consent as the Convention requires,24 and would leave any award imposed 

vulnerable to challenge under the New York Convention.25  

 
15 Id. 
16 Venoklim ¶ 284; Blue Bank ¶ 103-08; Fabrica ¶ 291-98. 
17 Fabrica ¶ 291-98. 
18 Id. 
19 Tyrea-Novanda and Tyrea-Kitoa BITs, ¶ 1765. 
20 See generally, Respondent’s Exhibit 1: Notice of ICSID Convention Denunciation, ¶ 825.  
21 Claimants’ Request for Arbitration, ¶ 50. 
22 Schreuer, Denunciation and Consent pp. 353-361.  
23 Id. 
24 ICSID Convention, Articles 25, 71 & 72. 
25 New York Convention, Article V(2)(a) (enabling courts of a Contracting State to refuse recognition and 

enforcement of award if they find jurisdiction was not established). 

 



TEAM BASTID 

7 

II. TYREA DID NOT CONSENT TO MULTIPARTY ARBITRATION  

29. Joining claims in ICSID arbitration requires consent from all parties.26  Claimants may 

contend that claims should be consolidated27 to expedite the process, and for the sake of 

efficiency.28 However, absent consent, the fundamental principle of party autonomy 

mandates that multiple claims may not be consolidated, irrespective of how inefficient the 

result may be.29 Tyrea submits that consent is neither established by an express provision in 

the BIT [A] nor by way of incorporated arbitration rules [B] as required by the Convention.30 

A. The BITs Explicitly Preclude the Nonconsensual Consolidation of Claims 

30. BITs function as contractual promises between parties and are given preference when 

interpreting the intentions of the parties.31 Articles 31 and 32 of the VCLT require that treaties 

“shall be interpreted in good faith in accordance with the ordinary meaning given to the terms 

of the treaty in their context and in the light of its object and purpose." Additionally, the 

Eureko tribunal clarified that “a cardinal rule of interpretation of treaties [is] that each and 

every clause of a treaty is to be interpreted as meaningful rather than meaningless.”32  

31. Here, Article 9(1) of the BITs specifies that, “[d]isputes between one Contracting Party and 

a national of the other Contracting Party . . . shall be submitted to the Centre.” The language 

in Article 9(1) is unambiguous; when the words “one” and “a national” are accorded their 

ordinary meaning, Article 9(1) strictly proscribes a single claimant and restricts Tyrea’s 

consent to “a national of the other Contracting State” and not “nationals of the other 

Contracting States.”33  

32. The Cambodia tribunal emphasized that a respondent’s consent to consolidate is required 

when one request activates more than one arbitration, unless a respondent previously 

consented to a single proceeding before a single tribunal.34 

 
26 Cambodia Power, ¶ 121. 
27 The Flughafen tribunal previously distinguished a “joint proceeding”—claims filed together—from 

“consolidation” — claims filed separately and later joined in a single proceeding. ¶¶ 399-400. For purposes of this 

memorial, “consolidation” refers to Claimants’ joint filing.  
28 Statement of Uncontested Facts, ¶ 24. 
29 Cambodia Power, ¶ 121.  
30 Cambodia Power, ¶ 122. 
31 ADC ¶¶ 288-91. 
32 Eureko, ¶ 247. 
33 Kitoa and Novanda BITs, ¶ 1770.  
34 Cambodia Power, ¶ 161. 
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33. Nevertheless, Claimants posit that the similarities between the BITs renders them 

functionally identical and may therefore be combined and used simultaneously against 

Tyrea.35  

34. Instead, Tyrea submits that model BITs are routinely used in investor-state relations, and it 

is bizarre to suggest that a tribunal should divest a host state of its sovereignty because it 

allocated the same rights and obligations to more than one state. The unorthodox request 

becomes increasingly understandable, however, given the fact that Claimants were required 

by a third-party financier to consolidate claims.36  

35. Regardless of motive, Claimants’ desire to consolidate claims in order to secure third-party 

funding does not supersede the doctrine of lex specialis, which requires that the language of 

the BIT controls.37 To that end, the BITs do not allow express consolidation of disputes 

brought by multiple Claimants under separate BITs.38 Instead, the potential parties 

contemplated by the BITs are unequivocally singular, and, therefore, this Tribunal should 

deny Claimants’ request for institutional consolidation.39 

B. Institutional Consolidation of Multiparty Claims is Not Supported by the 

Convention nor the Rules of Arbitration 

36. Even if the BITs were silent on the issue of consolidation,40 Claimants would not be able to 

consolidate claims under the Convention or  the Rules of Arbitration. Cases in which ICSID 

tribunals have imputed consent to an unwilling party on the theory of implied consent41 are 

rare and exceptional because, “absent an express provision in the relevant treaty, 

consolidation requires the consent of the parties, and this cannot always be easily 

achieved.”42 Moreover, in the Working Papers, the ICSID Secretariat propounded that the 

Convention does not contain express provisions on consolidation.43 

 
35 Claimants’ Request for Arbitration, ¶ 3 (stating BITs are identical). 
36 Statement of Uncontested Facts, ¶ 25.  
37 CMS Jurisdiction, ¶ 48. 
38 Kitoa and Novanda BITs. ¶ 1765. 
39 Id.  
40 See, Section 2.1. 
41 See, Noble Energy ¶ 194; Ambiente ¶ 141 
42 Schreuer Commentary, ¶¶ 26-131. 
43 ICSID Working Paper, ¶ 838. 
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37. While parties are free to include mandatory consolidation provisions in their BITs, ICSID’s 

reluctance to recognize institutional consolidation in the absence of such a provision is 

attributed to its unwillingness to strip a state of its autonomy in deciding against whom it 

wishes to arbitrate.44 Numerous tribunals have wrestled with striking a balance between 

procedural efficiency, award consistency, and state sovereignty, but to date, even in light of 

sometimes less than ideal results, ICSID errs toward state sovereignty.45  

38. The Working Papers continue that most commentators agree with the preeminent scholar 

Christoph Schreuer,46 who posited that ICSID tribunals cannot consolidate claims against the 

wishes of the parties, absent an express consolidation rule in a relevant BIT.47  The Working 

Papers expressly state that the convention has no intention to recognize nonconsensual 

consolidates even when parties submit substantially similar claims.48 

39. Here, Claimants may submit that this Tribunal should interpret the emerging discussion on 

consolidation as emerging consensus that their consolidated dispute is permissible. However, 

their submission would be contrary to both established consensus, and decisions on emerging 

doctrine. Therefore, Tyrea submits that this Tribunal should adhere to ICSID practice and 

deny Claimants’ request for mandatory consolidation in the absence of an express provision. 

III. ASSUMING ARGUENDO THIS TRIBUNAL DOES FIND JURISDICTION OVER THE PRESENT 

DISPUTE, THIS TRIBUNAL SHOULD GRANT TYREA’S REQUEST FOR PROVISIONAL MEASURES 

40. The United Utilities tribunal held that rights to free speech under international law are not 

without restriction.49 Previous tribunals recognized the need to balance the parties’ right to 

engage in general public discussion of the case against ensuring procedural integrity and non-

aggravation of the dispute when considering applications for provisional measures.50 The 

United Utilities tribunal concluded that while no party should be prevented from “engaging 

in general discussion about the case in public,” which may include “a summary of the parties’ 

 
44 Corn Products ¶ 12; Archer ¶ 12. 
45 CME, ¶ 173.  
46 ICSID Working Paper, Vol. 3 (2018), ¶ 31. 
47 Schreuer Commentary, ¶ 131. 
48 ICSID Working Paper, Vol. 3 (2018), ¶ 32. 
49 United Utilities, ¶ 79-106. 
50 The provisional measures criteria considered by the Tribunal included: whether the tribunal has prima facie 

jurisdiction; whether there is a prima facie right susceptible of protection; the necessity of the provisional measure 

sought, and; the urgency of the provisional measure. United Utilities, ¶ 79-106; see generally, Biwater; Teinver. 
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positions,” the public discussion cannot be used “as an instrument to antagoni[z]e any party, 

exacerbate the parties' differences, aggravate the dispute, disrupt the proceedings or unduly 

pressure any party.”51 The tribunal added that public discussion did not extend to publication 

of documents filed in the arbitration, including written submissions, witness statements and 

extracts and excerpts, thereof.52 

41. Here, Tyrea submits that this Tribunal should grant its request for provisional measures 

because Claimants hired public relations firms to intentionally disrupt proceedings [A]. 

Additionally, Claimants’ actions are not protected forms of free speech [B]. 

A. It is Undisputed that Claimants Hired a Public Relations Firm to Disrupt the 

Proceedings, Antagonize Tyrea, and Unduly Pressure Tyrea into Settling 

42. The United Utilities tribunal prohibited parties from publicly supplying arbitration 

documents and engaging in speech that could either disrupt the proceedings, antagonize the 

opposing party, or aggravate the dispute.53 

43. Tyrea submits that Claimants disrupted the proceedings [1] and used their platforms to 

antagonize Tyrea [2]. 

1. Claimants admitted to hiring public relations firms to aid in circumventing 

the arbitral process 

44. Here, Claimants stated that ICSID arbitral proceedings are “too slow.”54 To remedy this 

perceived procedural fault, Claimants hired a public relations firm and sent lobbyists into 

Tyrea’s territory to pressure Tyrean lawmakers to revoke Law 0808-L.55 Additionally, 

Claimants resorted to other “unofficial measures” to antagonize Tyrea and “expedite bilateral 

resolution” of this disagreement.56 

45. Claimants also accepted responsibility for The Global Herald’s publication of the request for 

arbitration, which was published alongside a witness statement containing disputed 

material.57  Claimants’ publication was designed to offer a skewed, one-sided account of the 

 
51 United Utilities, ¶ 112. 
52 Id. at ¶ 113. 
53 Id. at ¶ 93-95. 
54 Statement of Uncontested Facts, ¶ 25. 
55 Respondent’s Request for Provisional Measures, ¶ 6.  
56 Statement of Uncontested Facts, ¶ 25. 
57 Procedural Order 3, ¶ 7. 
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dispute, and also runs contrary to United Utilities which explicitly prohibits the publication 

of written submissions and witness statements.58  

46. Therefore, Tyrea submits that Claimants disrupted the proceedings when it hired third parties 

to persuade Tyrean officials to revoke the measure, and to promulgate a media onslaught 

against Tyrea with the goal of unduly pressuring Tyrea to forego the arbitral process and 

settle for an “expedited resolution.”  

2. Claimants disseminated aggressive speech through their platforms 

47. Numerous media outlets participated in the mass dissemination of negative information about 

Tyrea and this dispute.59 Claimants admit to hiring a public relations firm to manipulate an 

“expedited resolution,” which creates a reasonable suspicion that Claimants are involved 

with the various reports listed in the provisional measures.  

48. At the beginning of these proceedings, Claimants and their public relation firm initiated a 

campaign designed to convince the public that Tyrea is wrong and will lose the case. The 

United Utilities tribunal deemed this exact scenario an unacceptable threat to due process.60 

Regardless of whether Claimants created the aforementioned disparaging content, Claimants 

are disseminating it through their own platforms.61  

49. Claimants’ one-sided propaganda threatens to disrupt the proceedings and unduly pressure 

Tyrea to settle. It also threatens to affect the impartiality of the members of this Tribunal, 

thus seriously jeopardizing Tyrea’s position in this dispute.  

50. For all of these reasons, Tyrea submits that this Tribunal grant the provisional measures, 

thereby limiting the perpetuation of both known and unknown publications discussing these 

proceedings. 

B. Claimants Actions Aggravated This Dispute and Prejudiced Tyrea 

51. As previously addressed in paragraph 32, the United Utilities tribunal recognized the need to 

balance the parties' right to engage in free speech against ensuring procedural integrity and 

diffusing any aggravation of the dispute.62  

 
58 United Utilities, ¶ 114. 
59 Respondent’s Request for Provisional Measures, ¶¶ 3-6; Procedural Order No. 3, ¶ 2. 
60 United Utilities, ¶ 114. 
61 Respondent’s Request for Provisional Measures, ¶ 2.  
62 United Utilities, ¶ 81. 
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52. The United Utilities tribunal’s order is increasingly common.63 The Teinver tribunal denied 

the claimant’s provisional measures as a whole, but ordered the respondent to cease 

publicizing separate criminal proceedings against the claimant’s counsel.64 The tribunal 

explained that such actions served no legitimate purpose and aimed to aggravate the 

dispute.65  

53. Similarly, the Biwater tribunal acknowledged the parties’ international right to free speech 

and found that there exists no general principle of confidentiality in ICSID proceedings.66 

Nevertheless, the tribunal held that its restrictions on public discussion were warranted 

because the public interest in and media attention on the case threatened to aggravate the 

matter and prejudice the parties.67 The Biwater tribunal’s order was ultimately triggered by 

the mere threat of prejudice. 

54. Here, there is actual prejudice. The Statement of Uncontested Facts and Procedural Order 3 

explain that the nature of these proceedings have incurred the international community’s 

unsupportable scrutiny of Tyrea.68 First, Tyrea submitted a bid to host the World Expo in 

2030, which could be denied if Claimants successfully tarnish Tyrea’s public image.69 

Second, Tyrea is planning a large five-year sovereign bond issuance in the capital markets, 

in December 2019, to be followed by a ten-year bond issuance, and Tyrea has valid concern 

that under the current conditions participation could be compromised.70  

55. Ultimately, Tyrea worries that Claimants’ continued international disparagement of Tyrea 

will undoubtedly aggravate its international position and greatly undermine Tyrea’s attempts 

to grow and to develop a more extrovert economy. Thus, Tyrea submits that Claimants’ 

actions are not protected speech under the Convention [1], or the ICCPR [2]. 

1. Claimants created a biased narrative that omits Tyrea’s point of view 

56. While Claimants have unilaterally led the international community to believe that Tyrea 

waged a war on freedom of expression, the realities of Tyrea’s situation remain undiscussed. 

 
63 Teinver, ¶ 205; Biwater, ¶¶ 51, 133, 143-48. 
64 Teinver, ¶ 205. 
65 Id. 
66 Biwater, ¶ 143-48. 
67 Id. 
68 See, Section B(1). 
69 Statement of Uncontested Facts, ¶ 26. 
70 Respondent’s Request for Provisional Measures, ¶ 10.  
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The record reflects that powerful NGOs and media conglomerates are not covering Tyrea’s 

potential return to civil war;71 that Tyrea initiated criminal proceedings against domestic 

networks not in compliance with Law 0808-L72; or that Tyrea employed numerous other 

methods73 to try and restore peace before blocking Claimants’ platforms that were 

undeniably being used to promulgate violence against Tyrean citizens. The media is 

discussing only the blocking of Claimants’ platforms, just as Claimants designed. Claimants 

publicly indicted Tyrea using documents from this arbitration and Tyrea is losing Claimants’ 

“trial by media.” 

2. Claimants speech is not protected by the ICCPR 

57. Assuming arguendo, that the aforementioned tribunals had not already authorized the 

restriction of free speech on signatories to the ICCPR to preserve procedural integrity, Article 

19(3)(b) of the ICCPR contains its own restrictions on the freedom of expression “as 

provided by law, and are necessary to respect the rights and reputations of others, or for the 

protection of national security, public order, or public health.”74  

58. As Tyrea explained in its request for provisional measures, the propaganda war waged by 

Claimants is guaranteed to seriously damage Tyrea’s economy, further exacerbate the 

volatile political situation in Tyrea’s territory, generally aggravate the dispute, and adversely 

affect Tyrea’s rights to due process. Claimants’ antagonistic tactics completely upend the 

orderly unfolding of the arbitral process and create undue external pressure on Tyrea from 

multiple fronts. Such actions negate procedural integrity and non-aggravation of the dispute 

and are forbidden by ICSID precedent.  

59. For all of the reasons above, this Tribunal should award Tyrea’s request for provisional 

measures. 

 

  

 
71 Statement of Uncontested Facts, ¶ 21.  
72 Procedural Order No. 3, ¶ 11.  
73 Procedural Order No. 2. ¶ 15.  
74 ICCPR, Article 19(3)(b). 
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PART 2: MERITS 

I. TYREA’S LEGITIMATE REGULATORY MEASURES DID NOT AMOUNT TO AN EXPROPRIATION  

60. The Suez tribunal relied on customary international law when it recognized a “state’s 

legitimate right to regulate and to exercise police power[s] in the interests of public 

welfare.”75 Claimants may allege that Tyrea’s regulatory measures amount to an indirect 

expropriation. However, mere negative impacts on Claimants’ investments are insufficient 

to show indirect expropriation.76 To that end, the Suez tribunal warned of potential confusion 

between illegal expropriation and justified regulation.77 Additionally, the Philip Morris 

tribunal clarified that a claim of indirect expropriation requires a showing that a measure 

severely affected the investor’s business to the degree that the business’s value was 

nullified.78  

61. Here, Tyrea submits it enacted valid non-compensatory regulatory measures pursuant to its 

police powers when it enacted the Law 0808-L and related decrees, and subsequently blocked 

Claimants’ websites for non-compliance [A]. Additionally, the measures do not amount to 

expropriation under the BITs or customary international law [B]. 

A. Tyrea’s Enacted Valid Non-Compensatory Regulatory Measures 

62. It is well established in customary international law that a state’s legitimate exercise of its 

police powers is not expropriation, and the host state is not obligated to compensate the 

investor even if the regulation annihilates the investment.79 The regulation is legitimate when 

it is: introduced in furtherance of a legitimate public purpose, non-discriminatory, enacted in 

due process of law, and not otherwise unfair.80 Furthermore, the thorough analysis of general 

international law in Phillip Morris provides that a state’s right to regulate exists regardless 

of whether it is included in the BIT.81 

63. Tyrea submits it did not expropriate Claimants’ investments by enacting the TCA ordinances 

and blocking Claimants’ websites. Instead, these regulatory measures were an exercise of 

 
75 Suez, ¶ 128; Tecmed, ¶119; Philip Morris, ¶ 294. 
76 Suez, ¶ 129. 
77 Id. ¶ 128. 
78 Philip Morris, ¶¶ 189, 191-92. 
79 Philip Morris, ¶ 294; El Paso, ¶ 240; Saluka, ¶¶ 255, 276; Methanex, ¶7. 
80 El Paso, ¶ 240; Saluka, ¶ 255. 
81 Philip Morris, ¶¶ 289-301. 
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Tyrea’s police powers and designed to safeguard public order by preventing deterioration 

into civil war. Tyrea introduced the measures in a reasonable, nondiscriminatory and just 

manner, and, hence, constituted a valid exercise of Tyrea’s right to regulate and is not 

compensable.  

64. Article 2 of the BITs recognizes that Tyrea retains the “right to exercise powers conferred by 

its laws and regulations.”82 Conclusively, the BITs envisioned Tyrea’s bona fide right to 

regulate. 

65. Tyrea submits that the enactment and enforcement of Law 0808-L is a non-compensatory 

regulation that advances a legitimate public purpose under customary international law [1], 

rendered a proportional effect on Claimants’ investments [2], and was introduced in a 

reasonable, non-discriminatory and just manner [3]. 

1. Tyrea’s regulation is narrowly tailored to safeguard public order and prevent 

deterioration into civil war 

66. A regulation substantially affecting an investor’s property rights is legitimate if it advances 

a genuine public purpose such as public health or safety.83 The S.D. Myers tribunal extended 

significant “due deference” to states, thus recognizing that states are most capable of 

assessing their own needs,84 such as protection of public health85 or maintaining public 

order.86 Typically, a designation of the measure’s purpose is enough to constitute a legitimate 

public purpose.87 Additionally, the public purpose requirement is analyzed at the time of the 

alleged expropriatory act.88 

67. Tyrea submits that the implementation and enforcement of Law 0808-L advanced a 

legitimate public purpose of safeguarding public order and the safety of its inhabitants and 

economy, which justifies the exercise of its police powers. 

68. Tyrea’s regulation was designed to protect public health and safety, and prevent deterioration 

into another civil war by curtailing violent clashes between extremists from the two ethnic 

groups who were opponents in the first civil war. The public purpose is clearly ascertainable 

 
82 Tyrea-Novanda BIT, Article 2. 
83 Tecmed, ¶ 122; Methanex, ¶ 7; Saluka, ¶ 255; Suez, ¶ 128; Feldman, ¶ 103. 
84 S.D. Myers Award I, ¶ 261; Tecmed, ¶ 122; UNCTAD Investment Series II, p. 32. 
85 Philip Morris, ¶ 307. 
86 Pezold, ¶ 628. 
87 Amoco, ¶ 145; ADC, ¶ 430-32; Yukos, ¶ 1546. 
88 UNCTAD Investment Series II, p. 32. 
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because Tyrea faced a rapid escalation in social unrest, which resulted in the deaths of 

hundreds of its citizens. Because this unrest derived from the same ethnic tensions that caused 

Tyrea’s previous civil war, Tyrea’s concerns were valid.89 

69. Prior to Claimants’ presence in Tyrea, extremists promoting social unrest struggled to 

disseminate their messages. However, following Claimants’ entry into Tyrean markets, the 

radicals effectively utilized Claimants’ products to communicate, plan disturbances, and 

incite hate between Tyrea’s two primary ethnic groups.90 Law 0808-L was narrowly tailored 

to restrict these communications.  

70. The filtering algorithm required by Law 0808-L is a customary measure that is effective at 

screening out such communications.91 Together with verifying users’ identities and limiting 

access to the direct messaging, it would provide effective ways to preclude the use of 

networks by radicals, without terminating the privileges of other users. Furthermore, Law 

0808-L required Claimants to disclose user IDs and questionable correspondence only upon 

a justified official request from the government.92 

71. To that end, the S.D. Myers recognized that when faced with a new technology or set of 

circumstances, public authorities may need additional time to “investigate the risks involved, 

to consult, to think through the appropriate measures, and to go through the proper steps 

required to enact legislation or regulations.”93 It is reasonable for governments to implement 

immediate measures and then allocate time for reconsidering and revising an initial measure 

after the government had a reasonable opportunity to study the new technology’s impact.94 

72. Tyrea blocked Claimants’ websites only to the extent necessary to prevent the extremists’ 

from communicating.95 The rapid statewide escalation of social unrest and violence required 

urgent implementation of numerous measures including expediting the implementation of 

Law 0808-L.96 Claimants conceded that sixty days, and with some limitations forty-five days, 

was a tight but attainable deadline.97 Regardless, Claimants failed to successfully implement 

 
89 Statement of Uncontested Facts, ¶¶ 13-14. 
90 Id. at ¶¶ 13,14,19. 
91 Id. at ¶ 16. 
92 Claimants’ Exhibit 2 (Law 0808-L), ¶ 1.  
93 S.D. Myers Schwartz, ¶ 163. 
94 Id. 
95 Claimants’ Exhibit 2 (Law 0808-L), ¶ 2.  
96 Statement of Uncontested Facts, ¶ 19. 
97 Id. at ¶ 16. 
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an algorithm that accomplished all three requirements of Law 0808-L. Furthermore, 

Claimants discussed and then willfully disregarded the duty to disable the accounts of 

unverified existing users by the deadline and, in fact, never implemented the measure.98 

73. Claimants’ failures, both willful and unwilful, facilitated continued communication between 

the extremists. This left Tyrea with no other option but to block Claimants’ websites. Law 

0808-L authorized the TCA to permanently block Claimants’ websites due to non-

compliance. However, the TCA imposed a lesser penalty by blocking Claimants’ websites 

“pending further notice,” in hopes that Claimants would continue their investments after 

achieving compliance with Law 0808-L.  

74. For these reasons, the measures, though seemingly dynamic due to Claimants’ varying states 

of compliance, were narrowly tailored to prevent the communication between radicals and 

to deescalate violent conditions to safeguard public order and protect the Tyrea’s people and 

economy. 

2. The effect of the regulation was proportional to the objective it sought to 

achieve 

75. Indirect expropriation must include a disparate effect between the purported public purpose 

and the state’s proposed measure to address it.99  

76. Here, Tyrea’s objective to maintain peace and protect the people in Tyrea is proportional to 

the effects of the temporary blocking on Claimants’ websites under these circumstances. 

77. First, there are no obvious disproportional effects between the reasonable requirements 

imposed on Claimants by law and the public need to neutralize the extremist communications 

causing hundreds of deaths and threatening a resurgence of civil war.  

78. Second, the anticipated effect on Claimants’ investments was limited to an inconvenient 

timeline and additional expenditures necessary to comply with Law 0808-L. The temporary 

blocking is a result of Claimants’ willful and unwilful disregard of those reasonable 

limitations as discussed in Section 1. The temporary blocking allowed Tyrea to intervene 

when Claimants failed to comply with the law. Additionally, Claimants allege that the 

regulation was ineffective, as evidenced by the devastating violent clash on March 15, 

 
98 Statement of Uncontested Facts, ¶ 20. 
99 LG&E, ¶ 195. 
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2018.100 However, the intent of the state and the determination of the measures to further the 

public purpose, and not their actual efficacy, are the criteria used to assess the legitimacy of 

a regulation.101  

79. Ultimately, the extremists’ opposition to the government’s blocking of Claimants’ websites 

further supports the necessity of the action.102 Assuming arguendo, the measures’ success 

mattered, Claimants’ measures were successful in deescalating tensions, subverting unrest in 

urban areas, and limiting disturbances in rural areas to sporadic occurrences.103 

80. Therefore, despite Claimants’ choice to terminate the investment and seek monetary damages 

rather than comply with Law 0808-L, the measures implemented were proportional to 

advancing the public purpose and effected minimal deprivation under the circumstances. 

3. Tyrea’s regulation is nondiscriminatory 

81. A state’s differential treatment is nondiscriminatory if it applies equally to national and 

foreign investors.104 Distinct circumstances and characteristics of enterprises justify 

differences of treatment.105 In analyzing nondiscrimination provisions, there are several 

elements that must be evaluated on the facts: comparability of investors,106 no-less favorable 

treatment,107 and justifications of difference in treatment.108  

82. Tyrea submits that it treated Claimants in a nondiscriminatory manner because the TCA 

applied Law 0808-L equally to all social media platforms. Law 0808-L required all social 

networks to implement an “effective algorithm suitable for its scale of operations (including, 

but not limited to, the audience size and amount of content published).”109 Claimants’ 

platforms were most popular in Tyrea and had millions of users, with FriendsLook being 

recognized in Tyrea as “almost synonymous with the [i]nternet.”110 In contrast, domestic 

networks Wink and TruthSeeker were much smaller.111 Specifically, TruthSeeker had five 

 
100 Procedural Order 2, ¶ 5. 
101 Philip Morris, ¶ 392. 
102 Procedural Order 2, ¶ 5. 
103 Id. 
104 El Paso, ¶¶ 305-06; see ADC, ¶442, Goetz, ¶ 129. 
105 Amoco, ¶ 142; Corn Products, ¶ 118; Pope & Talbot, ¶ 75; Goetz, ¶ 129. 
106 Occidental, ¶ 173; Pope & Talbot, ¶ 75. 
107 Bogdanov, ¶¶ 88-90; see El Paso ¶ 306 
108 Amoco, ¶ 142. 
109 Claimants’ Exhibit 2 (Law 0808-L), ¶ 1.  
110 Statement of Uncontested Facts, ¶ 10 
111 Id. at ¶ 22 
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times fewer users than Friendslook.112 The Occidental tribunal determined that a small 

regional operator could not be compared to a sophisticated multi-national operator despite 

the similarities in the services offered.113 Similarly here, different treatment of Claimants is 

justified in light of their distinct popularity and size of audience, especially where the law 

expressly provides for such a distinction. 

83. Users employed Claimants’ platforms to distribute an immense amount of content including 

texts, images, videos, audio, etc., providing numerous vehicles for the dissemination of 

violent propaganda.114 In contrast, the domestic networks were less popular and were 

ineffective for disseminating hate speech.115 Particularly, the “spam” distributed by 

unauthorized users on Wink contained only short links to outside sources.116 Additionally, 

unlike Claimants’ platforms which extremists used to effectively incite violence, government 

officials used TruthSeeaker to refute false rumors, encourage citizens not to discriminate, 

dispel fake news and to identify participants of radical groups.117 Even still, the government 

imposed a fine against TruthSeeker for its algorithm violation. 

84. Furthermore, Law 0808-L granted the TCA discretion when imposing penalties contingent 

on the gravity of non-compliance and possibility to cure.118 Claimants failed to implement 

effective algorithms and intentionally refrained from blocking unidentified users. Contrarily, 

the record points out that while domestic networks’ algorithms also failed, there existed no 

willful noncompliance. Accordingly, the TCA temporarily blocked Claimants’ websites119 

with an expectation of future compliance and imposed a fine on domestic networks with the 

same expectation.120 The penalties imposed were consonant with the sizes of the networks 

and the varying degrees of noncompliance. 

4. Tyrea accorded due process to Claimants 

 
112 Id. 
113 Occidental, ¶ 173. 
114 Statement of Uncontested Facts, ¶¶ 6-9. 
115 Id. at ¶ 22. 
116 Id. 
117 Procedural Order 2, ¶ 15. 
118 Claimants’ Exhibit 2 (Law 0808-L), ¶ 2. 
119 See generally, Claimants’ Exhibit 4 (TCA Ordinances).  
120 Procedural Order 3, ¶ 11. 
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85. Violation of due process is a strict standard requiring proof of conduct that “shocks, or at 

least surprises, a sense of judicial propriety.”121 Due process requires a state to abide by its 

own laws governing process, as well as due process requirements under international law.122 

Due process violations include: lack of advance notice,123  lack of an impartial body to 

adjudicate the dispute,124 failure to provide an opportunity to be heard, and arbitrariness. 125 

86. Here, Tyrea had a valid right to amend its Media Law through a legitimate legislative act, 

such as Law 0808-L. It is undisputed that the Tyrean government and the TCA acted within 

its regulatory framework. Law 0808-L clearly states the consequences for violators, 

including blocking violators’ websites, and provides guidance on the rationale of this 

imposition.126 The Law provides that where an investor might disagree with TCA decision, 

they may oppose the ordinances of TCA in the Tyrean domestic courts. 

87. Claimants secured an official audience with Tyrea’s Minister for Telecommunications on 28 

January 2018.127 The Minister discussed the requirements of the Law 0808-L and 

sympathized with Claimants’ concerns. However, due to the gravity of the worsening 

violence, the Minister did not provide Claimants with any assurances.128   

88. In fact, the rapidly declining stability of public safety conditions forced Tyrea to move the 

deadline.129 While Claimants expressed concerns about the timeframe, they initially believed 

that implementing the algorithm within forty-five days was possible.130 Accordingly, Tyrea 

reduced the timeline to forty-five days, anticipating successful implementation of the 

algorithm.  

89. Claimants may argue that they were not reasonably notified about this change. The inability 

of the current measures to curtail rampant violence131 justified immediate action of which 

Claimants were promptly notified via Presidential Decree No. 0599/201-D.  

 
121 White Industries, ¶ 10.4.7; Mondev, ¶ 126. 
122 UNCTAD Investment Series II, p.51. 
123 Middle East Cement, ¶ 143. 
124 ADC, ¶ 435. 
125 UNCTAD Investment Series II (Sequel), ¶ 80. 
126 Claimants’ Exhibit 2 (Law 0808-L), ¶¶ 1, 2. 
127 Statement of Uncontested Facts, ¶ 18. 
128 Id. 
129 Id. at ¶ 19. 
130 Id. at ¶ 16. 
131 Statement of Uncontested Facts 19, Procedural order 3 ¶ 11. 
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90. Therefore, Tyrea submits that it acted in accordance with due process requirements when it 

provided Claimants with notice, provided access to an impartial body to adjudicate the 

dispute and allowed Claimants to convey their position to a high-ranking government 

official.  

B. The Regulation Does Not Substantially Deprive Claimants of Their Investments 

and Cannot be Considered an Expropriation 

91. Reasonable governmental regulation would be rendered impossible if every effect of every 

government action on investors required compensation.132 Regulations generally do not 

require compensation unless the deprivation is substantial enough to be “tantamount to 

expropriation.”133 Expropriation occurs when a host state’s government substantially 

deprives an investor of its investment in the host state.134 A deprivation is substantial when 

the investment is permanently rendered useless.135  

92. Here, Tyrea submits that the temporary blocking of Claimants’ websites did not permanently 

neutralize Claimants’ property rights in the investment [1], and in any case the effects were 

insignificant in Claimants’ international business operations [2].  

1. Tyrea did not deprive Claimants of their property rights  

93. Actions of a host state only amount to compensable expropriation when the investor is 

substantially deprived of both the property’s benefits, and the essence of property such as the 

rights to use, enjoy, manage and control the property.136 Specifically, if significant 

deprivation was originally intended to be limited or relatively short, then it does not amount 

to expropriation.137 Moreover, Article 1, Protocol 1 of the European Convention of Human 

Rights establishes that there is no deprivation if a situation is reversible, or when an investor’s 

rights have merely been reduced.138 

94. Here, Tyrea’s blocking of the Claimant’s websites did not amount to compensable 

expropriation. First, the measure only temporarily limited Claimants’ use of their property, 

 
132 Feldman, ¶ 103; see Continental Casualty, ¶ 258. 
133 El Paso, ¶¶ 234-40; Yukos, ¶ 1555; Tecmed, ¶ 114, Schefer, p. 235. 
134 Achmea ¶¶ 288,292; Wena Hotels, ¶ 99; S.D. Myers Award I, ¶¶ 284-88. 
135 CMS Award, ¶ 262; Metalclad ¶ 111. 
136 Mamidoil, ¶¶ 566-72; El Paso, ¶ 245; Santa Elena, ¶ 76; AES, ¶ 14.3.1. 
137 Achmea, ¶ 289; Tecmed, ¶ 119. 
138 Matos, ¶¶ 573, 600-01 (1996); Ruiz Fabri, pp.148-173. 
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and it is entirely reversible.139 Although Claimants effectively failed to meet requirements of 

the Law 0808-L, the TCA blocked Claimants’ websites “pending further notice,” anticipating 

further compliance and continuation of Claimants’ investments.140 Claimants alleged that 

two additional weeks was sufficient for full compliance.141 Accordingly, the limitation of the 

use of investment, although necessary, was intended to be short-term and minimal. However, 

Claimants terminated their business in Tyrea before a resolution could be achieved.142 

Conclusively, any inability to use, enjoy, manage or control their property in Tyrea was a 

result of their own actions. 

95. Additionally, Claimants have not supplied a substantive reason for why they terminated 

operations so quickly. Neither have they provided any evidence that they “lost” all 

relationships with Tyrean users or goodwill due to the blocking. In fact, FriendsLook 

remained one of the most popular platforms in Tyrea at the time of blocking.143  

2. The effect on Claimants’ property in Tyrea was insignificant in the context of 

their international operations 

96. The essence of an investment and the circumstances of an individual case determine the scale 

for evaluation of the effect of potentially expropriatory actions.144 The Philip Morris tribunal 

analyzed the effect of the regulation on the whole investment as opposed to the specific 

affected assets.145 

97. Here, Tyrea submits that blocking Claimants’ websites within Tyrea was inconsequential 

compared to Claimants’ international business operations, and, therefore, does not amount 

to an expropriation. 

98. First, Claimants had well-developed and globally popular social networks before they came 

to Tyrea. In Tyrea, Claimants merely utilized the localized version of the same network. 

Claimants’ profits in Tyrea were primarily derived from the international community and 

goodwill, which were created prior to the investment in Tyrea. Consequently, the effect of 

the blocking should be analyzed on the same global scale.  

 
139 See generally, Claimants’ Exhibit 4 (TCA Ordinances); Claimants’ Exhibit 2 (Law 0808-L), ¶ 2. 
140 See generally, Claimants’ Exhibit 4 (TCA Ordinances).  
141 Statement of Uncontested Facts, ¶ 16. 
142 Procedural Order 2 ¶ p. 12. 
143 Statement of Uncontested Facts, ¶ 10. 
144 Philip Morris, ¶ 280. 
145 Id. at ¶¶ 280-86. 
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99. Second, Claimants operate in over one hundred countries, and cumulatively have hundreds 

of millions of users world-wide. In fact, FriendsLook has hundreds of millions of users and 

operates in hundreds of countries; SpeakUp has 400 million blogs around the world; and 

Whistler is a global popular network. Alternatively, Tyrea has a total population of 120 

million people. Therefore, the effect of the blocking of Claimants’ websites in Tyrea is 

minuscule compared to the scale of their collective global business. Ultimately, Claimants’ 

decision to terminate operations rather than complying with Law 0808-L illustrates the low 

value of the investments in Tyrea.  

100. Ultimately, Claimants have not provided any clear evidence that the Tyrean market was 

critically valuable to their global operations.  

II. TYREA COMPLIED WITH THE FAIR AND EQUITABLE TREATMENT STANDARD 

101. Article 3(1) of the BITs refers to general international law standard of fair and equitable 

treatment.146 Specifically, the FET standard is violated when a host state passes arbitrary 

legislation, acts with a lack of transparency, discriminates against foreign investors, denies 

due process, and violates an investor’s legitimate expectations.147 

102. We previously addressed three aspects of FET throughout Part 2, Section I.A. At this point, 

Tyrea submits that its actions did not violate Claimants’ legitimate expectations because they 

did not extend any specific representations [A], Claimants’ expectations that Media Law 

would not change were unreasonable [B]. Alternatively, the public need for maintaining 

order and safety justified actions of Tyrea [C]. 

A. Tyrea Did Not Extend Any Specific Representations 

103. Investor’s expectations are legitimate and reasonable when the state extended a specific 

representation or commitments towards investors, in reliance on which the investor makes 

its investment in the state.148 

104. Claimants contend they were enticed by the statements of Tyrean officials in September 2013 

and December 2014.149 However, the Continental, El Paso and Feldman tribunals accorded 

 
146 UNCTAD Investment Series II (Sequel), pp. 31-32. 
147 UNCTAD Investment Series II (Sequel), pp. 61-62; Schefer, p. 379. 
148 Duke Energy ¶ 30; Southern Pacific, ¶ 82; LG&E, ¶¶ 127-130; Tecmed, ¶ 154; National Grid, ¶ 173, Enron ¶ 

262; CME, ¶ 611; UNCTAD Investment Series II (Sequel), pp. 67-68. 
149 Claimants’ Exhibit 6, ¶¶ 3-5.  
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political statements relatively low value when determining legitimate expectations, 

especially when such statements are unspecific and ambiguous.150   

105. Here, the Tyrean officials made generalized political statements, and omitted any specific 

representations or commitments. Additionally, Claimants failed to establish reliance on the 

statements or the Medial Law. Particularly, after Tyrea enacted the Media Law, SpeakUp 

undertook a thorough analysis of the legal framework before making decision to invest.151 

B. Claimants’ Expectations that Tyrea’s Laws would Remain Unchanged Were 

Unreasonable  

106. The reasonableness of expectations considers all the surrounding circumstances, including 

the general regulatory environment in the host state, of which the investor presumed to be 

aware.152 The Parkerings-Compagniet tribunal noted that during Lithuania’s political 

transition, investors should have anticipated changes within the legislative regime.153 

107. Similarly here, Claimants invested in Tyrea during Tyrea’s transition from a military 

dictatorship to a new democracy, and after a civil war.154 Tyrea was only beginning to 

experiment with liberalizing the internet and had no experience with social media 

regulations. Accordingly, Claimants should have anticipated that Tyrea’s regulatory 

environment would fluctuate and change over time. Furthermore, in 2018 Claimants 

understood the role of their services in the rapid escalation of the unrest in Tyrea. Therefore, 

it was reasonable for Claimants to anticipate the change in deadline for implementing Law 

0808-L.  

C. Alternatively, the Essential Public Need Justified Actions of Tyrea 

108. An investor’s legitimate expectations must be balanced against the host state’s legitimate 

regulatory activities.155 Should this Tribunal find Claimants’ expectations legitimate, Tyrea 

submits that blocking Claimants’ websites was a justified measure for maintaining public 

order and the safety of Tyrea’s citizens.  

 
150 El Paso, ¶¶375-377; Continental Casualty, ¶261; Feldman, ¶148. 
151 Claimants’ Exhibit 6, lines 438-43. 
152 Methanex, ¶10. 
153 Parkerings-Compagniet, ¶¶335–36. 
154 Statement of Uncontested Facts, ¶¶1-3. 
155 UNCTAD Investment Series II (Sequel), pp. 68, 73-75. 
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109.  Ultimately, Tyrea’s enactment and enforcement of Law 0808-L did not violate Claimants’ 

legitimate expectations and such claims under Article 3 of the BITs should be dismissed. 

PART 3: DAMAGES 

I. IN THIS CASE, THE DCF METHOD IS INAPPROPRIATE AND SHOULD BE REJECTED 

110. When the BITs are silent as to an appropriate legal standard, this Tribunal may apply 

customary international law.156 Here, the BITs do not establish clear standards for 

compensation as a remedy for expropriation or a violation of FET. Therefore, this Tribunal 

may apply the widely accepted standard established in the Chorzow Factory case. The 

standard established in Chorzow Factory, requires that any reparations must put the injured 

party in the same position as if the injury had not occurred.157 The standard does not grant 

reparations for speculative or uncertain losses.158  

111. Here, Claimants must prove that damages exist using facts that substantiate their claims with 

“reasonable certainty,” based on the “balance of probabilities.”159 

112. Tyrea submits that Claimants’ calculation of damages under DCF is speculative because it is 

based on unsupported assumptions and fails to establish damages with reasonable certainty 

[A]. Furthermore, DCF always leads to artificially inflated results that are dependent on 

selective assumptions, uncertainties and contingencies [B]. Instead, the only reliable method 

for calculating alleged damages in this case is Direct-Investment Cost, which is supported by 

proven expenditures [C]. 

A. Claimants Calculations are Speculative 

113.  Satisfactory claims for compensation require highly reliable160 and persuasive facts that 

show how potential lost profits or damages were “substantiated with reasonable certainty,” 

according to the “balance of probabilities.”161 Reliability is a paramount concern for 

valuations under DCF, because the method is extremely complex and dependent on 

 
156 ADC, ¶ 483; Pezold, ¶ 760. 
157 Chorzów, ¶47; Amoco, ¶¶ 97-100; Pezold, ¶ 761. 
158 Amoco, ¶ 238; Archer Award, ¶285; BG Group, ¶428; S.D. Myers Award II, ¶ 173. 
159 Crystallex, ¶¶ 868-76; Amoco, ¶ 238; Casado, ¶ 205; Tecmed, ¶190; Vivendi, ¶¶8.3.4 – 8.3.7; Gold Reserve, 

¶685; Demuth, p. 195. 
160 Vivendi, ¶8.3.0. 
161Al-Bahloul, ¶39; Hrvatska, ¶175; see Demuth, p. 195. 
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assumptions made by the appraisers.162 To that end, tribunals should verify the 

reasonableness of any assumptions used in an analysis under DCF.163  

114. Tyrea submits that Claimants’ calculations are inadmissible under DCF because Claimants’ 

calculations are unreliably speculative. Specifically, Claimants failed to provide a sufficient 

factual basis for its calculations of future profits [1]; Claimants failed to account for 

additional risks, including political and country risks [2]; Claimants failed to establish the 

causal link between Tyrea’s actions and lost profits from failed negotiations [3]; and 

Claimants’ request for compensation is based on double-counting [4].  

1. Claimants failed to prove future profits with reasonable certainty 

115. Tribunals should reject compensation for lost profits when businesses fail to provide 

sufficient historical data that establishes continuing profitable operations over the course of 

at least two to three years.164 Moreover, tribunals consistently reject the DCF method where 

a project was never operational, unless the proffering party can provide extremely reliable 

and convincing evidence of the project’s future success.165 

116. Additionally, The IVSC cautions that quantifying cash flows for assets based on customer 

relationships is more complicated, uncertain and risk dependent.166 Such assessments depend 

on customer attrition rates, which should be supported by sufficient historical data rather than 

speculation.167 

117. Here, Claimants did not provide any attrition rates, and only provided two years of historical 

data. The materials provided are an insufficient factual basis given the intangible nature of 

Claimants’ assets (i.e. relationships with the clients and advertising contracts) and the 

specificity of Claimants’ investments. These types of assets require more substantive 

evidentiary support of profitability in order to render a successful evaluation under DCF.  

 

 
162 B. Sabahi, p. 118; Total S.A., ¶ 32; Enron, ¶ 385. 
163 Id. 
164 Asian Agricultural, ¶¶ 102-03; Metalclad, ¶ 120. 
165 Metalclad, ¶¶ 121-24; Impregilo, ¶¶ 269; 375-81; Levitt, ¶¶ 56–58; Vivendi, ¶¶ 8.3.4 – 8.3.7; PSEG Global, 

¶310. 
166 IVS 2017, p. 69-72. 
167 Id. at p.70. 
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118. Furthermore, Claimants’ 2018 revenue estimates more than doubled from 2017 revenues,168 

yet the extreme growth in profitability is completely unsubstantiated. This is because Tyrea 

is a developing country; Tyrea has limited access to internet in rural areas; the economy is 

increasingly unstable in light of the rapid escalation of social unrest; the new features 

Claimants planned to introduce in 2018 were never operational;169 and the overestimation of 

damages is a result of calculation errors – it fails to account for the costs Claimants would 

have incurred for the rest of 2018, had no blocking occurred.   

119. Finally, the expansion to Larnacia and Arkadia was merely prospective. For example, 

Claimants failed to provide proof of the expansion’s potential success though contracts or 

substantive agreements. Instead, Claimants merely assert that an expansion was scheduled 

for 2022.170 Therefore, the relevant future profits are too speculative and attenuated to satisfy 

DCF. 

2. Claimants’ calculations under DCF are too optimistic and do not reflect all 

relevant risks 

120. DCF is sensitive to even slight differences in discount rates.171 The burden is on a claimant 

to establish a discount rate by convincing factual evidence.172 When analyzing damages using 

DCF, tribunals commonly include country and political risk premiums in discount rates.173 

Moreover, calculations are significantly changed by the discount rate for developing states, 

and states undergoing political transitions.174 

121. Here, Claimants’ expert did not support the choice of discount rate by any factual data. 

Claimants’ WACC did not reflect an accurate expected rate of return for an investor in Tyrea. 

Particularly, it did not account for the political risks within Tyrea during the investment 

period. The expert should have accounted for the fact that Tyrea is a developing country that 

recently emerged from civil war, and is currently transitioning to a democratic society. 

Accordingly, from a political and economic standpoint, Tyrea was unstable and its legislation 

was likely to undergo changes. The expert also failed to consider how the escalation of civil 

 
168 Claimants’ Exhibit 7 (Damages Report) lines 535-50; Respondent’s Exhibit 4 (Expert Report), lines 1025-35. 
169 Statement of Uncontested Facts, ¶ 12. 
170 Procedural Order No. 2 ¶ 2.  
171 Kantor, p.141. 
172 See Al-Bahloul, ¶39. 
173 Tidewater, ¶187. 
174 See Mobil Cerro Negro, ¶777 (18%); Lemire, ¶274 (Ukraine: 18.5%).  
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unrest could also destabilize Tyrean society and politics. Considering these facts, the 

discount rate applied by Claimants’ expert is too optimistic because it does not account for 

Tyrea’s ongoing civil unrest. 

3. Claimants’ alleged losses lack a causal link with Tyrea’s actions 

122. To justify an award of damages, a claimant must prove that the damages sought will rectify 

an injury directly caused by a breach of international law.175 The ILC Articles clarify that the 

compensable injury must be “ascribable to the wrongful act, rather than any and all 

consequences following from it.”176 

123. Here, Claimants failed to establish a causal link between Tyrea’s blocking of Claimants’ 

websites, and the halted negotiations with Alcadia and Larnacia. Claimants only showed that 

these events happened concurrently. It is disputed whether Alcadia and Larnacia were 

influenced by the recent events in Tyrea. 177 These concurrent events have many possible 

explanations. For example, the populations of the neighboring states are home to the same 

two feuding ethnic groups that reside in Tyrea – the Minyar and Tatyar.178 Terrorists use 

Claimants’ platforms to exploit the tensions between these two ethnicities. Therefore, it is 

not unreasonable for the neighboring states to fear civil unrest within their borders and stall 

the negotiations. 

124. Finally, Claimants’ decision to wind down operations instead of complying with the law 

interrupts any causal link between the temporary blocking and the lost profits from 

Claimants’ investments. Therefore, the choice to leave Tyrea was ultimately Claimants’ own 

business decision. 

4. Accounting for both direct investment costs and future profits is likely to 

unjustly enrich Claimants 

125. When compensation calculations include reliance interests, direct investment costs, 

expectancy interests, and lost profits, tribunals must be wary of the potential to unjustly 

enrich a claimant.179 The cash flows used in DCF for calculation of lost profits already 

 
175 BG Group, ¶ 428; Duke Energy, ¶ 468; Crystallex, ¶ 860; Lemire, ¶ 155; Lauder, ¶ 234; loan Micula, ¶¶ 926-27. 
176 ILS Articles, Art. 31(9). 
177 Request for Arbitration, ¶ 15. 
178 Statement of Uncontested Facts, ¶ 1. 
179 ILC Articles Article 36(26); Tidewater, ¶ 162; Himpurna, ¶ 242. 
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include the element of the initial investments.180 Conclusively, awarding both lost profits and 

the cost of the initial investment would result in overcompensation and unjust enrichment of 

a claimants.181 

126. Here, Claimants’ calculations include both the direct costs of establishing operations in Tyrea 

and lost profits from such operations. The established operations are a source of lost profits. 

Accordingly, the elements of direct costs are included in lost profits and could not be easily 

removed or accounted for. Additionally, Claimants kept ownership of their material 

investments in Tyrea which further complicates the calculation. Therefore, adopting 

Claimants’ calculation under DCF would result in unjust enrichment. 

B. DCF Results in Artificially Inflated Totals 

127. While the DCF is recognized as an effective method in certain cases, the result is significantly 

dependent on the available information.182 The two primary elements in DCF are a 

company’s future profits and the appropriate discount rate.183 DCF shall be rejected where 

the investment is not a going concern, where there is no sufficient data to establish future 

profitability or a reasonable discount rate, or when a case’s circumstances render DCF too 

speculative.184 

128. Tyrea submits that applying DCF in this dispute leads to an artificially inflated result, which 

is dependent on selective assumptions and uncertainties. To that end, there is a factual basis 

to establish Claimants’ future profitability with reasonable certainty [1], and the political and 

social unrest in Tyrea renders it impossible to reasonably calculate a meaningful discount 

rate [2]. 

1. Claimants’ future profitability cannot be established with reasonable certainty 

129. Tribunals recognize DCF as appropriate in some instances.185 However, tribunals reject DCF 

where a claimant fails to establish itself as a going concern.186 In particular, the compensation 

 
180 Kantor, p. 199-200. 
181 Himpurna, ¶ 360. 
182 See generally, CMS Award, El Paso, and PSEG Global. 
183 Kantor, p.132; see generally, Sabahi.   
184 Railroad Development, ¶ 269. 
185 Impregilo, ¶¶ 375–81; Railroad Development, ¶¶ 269; see generally, Vivendi; Metalclad; PSEG Global; Tecmed; 

Wena Hotels (tribunals rejecting DCF for different reasons). 
186 Id. 
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of lost profits must be rejected when a claimant fails to provide sufficient historical data to 

establish continuing profitable operations for at least two to three years.187  

130. Here, Claimants did not reasonably provide more than two years of historical data. Claimants 

established operations in Tyrea during 2015. SpeakUp and Whistler have only two years of 

historical data. FriendsLook could have provided up to three years but did not do so. As 

explained in Part 2, Section I.A.1, the nature of the allegedly expropriated assets renders two 

to three years of records insufficient. 

131. The initial profitability of Claimants in Tyrea might be attributed to the novelty of their 

services, the efforts of Tyrean government to spread the internet, lack of competition and the 

interest of extremist groups in Claimants’ services. However, by the beginning of 2018, 

almost every citizen had an account with a social media provider.188 As a result, the future 

growth and profitability of Claimants might be offset by competition, even amongst 

themselves.  

132. Additionally, the Sola Tiles tribunal refused to include goodwill and lost profits in 

compensation valuation, “in light of general political, social and economic changes in Iran 

resulting from Iranian Revolution in 1978.”189  

133. Similarly here, Claimants seek compensation for loss of goodwill and lost profits despite the 

rapidly escalating social unrest, which caused political, social and economic changes in 

Tyrea. This situation significantly undermines the expectations of Claimants’ future 

profitability, and therefore DCF will always return a speculative result and should be 

rejected. 

2. The instability of the social and political situation in Tyrea renders it 

impossible to calculate a reasonable discount rate 

134. As discussed in Part 3, Section I.B.1, when an investment faces a risk that can potentially 

impair its long-term profitability, valuation by DCF is likely to be speculative.190 However, 

where DCF is deemed essential, tribunals often choose to adjust the discount rate to account 

 
187 Asian Agricultural ¶¶ 102-103; Metalclad, ¶ 120. 
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for risk.191 Furthermore, if calculation or adjustment of a discount rate creates significant 

uncertainty, DCF should be completely rejected.192  

135. The uncertainty of the situation and rapid escalation of social unrest leading up to the 

blocking of Claimants’ sites renders it virtually impossible to calculate any reasonable 

discount rate. Between 2015 and 2018, Tyrea was achieving political and economic stability. 

However, the beginning of 2018 witnessed bursts of violence, extreme escalation of the 

social unrest, and a high likelihood of returning to civil war. These factors effectuated legal, 

political, and economic change within Tyrea. Such changes render any evaluation of risks to 

businesses, political or economic stability, and the country in general, completely unreliable.  

136. DCF would also be used to calculate the FMV of any allegedly expropriated assets.193 World 

Bank Guidelines determine FMV as the price that a buyer would normally pay in light of all 

other circumstances surrounding the investment, immediately before the time at which the 

taking occurred.194 Arguably, the uncertainty of these risks, and the future development of 

the social unrest, would deter any investors from investing in social media within in Tyrea 

after 28 February 2018. 

137. Therefore, Tyrea submits that Claimants’ damages calculation under DCF is speculative and 

must be dismissed in its entirety. 

II. PROVEN EXPENDITURES IS THE APPROPRIATE MEASURE OF CLAIMANTS’ COMPENSATION 

138. Where tribunals rejected DCF and had no comparable market transactions, variations of 

either the Book Value or the Direct-Investment Cost methods were applied.195 These cost-

based methods are based on the replacement cost of a similar asset, which are often the direct 

costs of creating the asset, and should be applied where other methods are not reasonably 

reliable.196 

139. First, Tyrea demonstrated that DCF is unreliable in this case. Second, the record lacks any 

comparable market transactions or calculations based on market methods. Conclusively, the 

direct costs are the proper measure of Claimants’ damages. 

 
191 Kantor, pp. 158-59. 
192 Chappuis, pp. 271-72. 
193 Rusoro, ¶¶ 404-05; García Domínguez, pp. 115-16. 
194 Rusoro, ¶ 647; García Domínguez, p. 116. 
195 Metalclad, ¶¶ 122-23; Kantor, p. 91. 
196Kantor, p. 68. 
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140. Claimants provided a clear record of expenditures from 2018. They also provided an estimate 

of their direct costs to establish local branches. However, Claimants still own a number of 

the assets reflected on materials submitted for compensation. These assets include real 

property within Tyrea, and the websites. The remaining itemized costs include marketing 

expenses, and legal and regulatory compliance costs. Claimants’ revenues for years 2015-

2017 cover these costs.  

141. Accordingly, the only uncompensated losses are the proven expenditures of 2018. Therefore, 

this record of proven expenditures is the only measure of certain and proven damages 

incurred by Claimants.  
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REQUEST FOR RELIEF 

 

Accordingly, for all the above reasons, Tyrea respectfully requests that this Tribunal rule that: 

 

a) this Tribunal does not have jurisdiction over the dispute; 

b) this Tribunal may not force the institutional consolidation of claims; 

c) if this Tribunal does have jurisdiction, then the provisional measures requested by Tyrea 

are granted; 

d) the blocking of Claimants’ platforms does not amount to an expropriation; 

e) the compensation requested by Claimants is speculative; and 

f) should this Tribunal award damages to Claimants, the proven expenditures are the 

appropriate measure of the damages in this case. 

 


