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STATEMENT OF FACTS 

 

In the beginning there was a mutually beneficial relationship - an investors making their profits and 

a state enjoying a foreign capital, new working places and new social media. Than deep-rooted 

ethnic clashes between Tatyar and Minyar broke out again. Suddenly, Tyrea was facing a choice: 

human lives v. profits. It was a no-brainer for the government, as it is the primary responsibility of 

a state to protect its citizens. Whereas for investors the main role is to generate profit. The fact, 

that Tyrea complied with these vital values shall not be attributed to its detriment. This dichotomy 

is not only present in the argumentation below, but it is also reflected in the ongoing debate 

regarding the essence of the international investment law. 

 

PARTIES to these arbitral proceedings are FriendsLook plc; Whistler Inc; SpeakUp Media Inc and 

Republic of Tyrea. FriendsLook plc; Whistler Inc; SpeakUp Media Inc (CLAIMANTS) are 

international social networks which are incorporated under the laws of Novada in case of 

FriendsLook plc and under the laws of Kitoa in case of the others.  

Republic of Tyrea (RESPONDENT) is a state that emerged from a civil war, which was caused by 

the conflict of the two major ethnicities in Tyrea, the Minyar and the Tatyar, in September 2012. 

Since than it has been a country in a transitional justice process.  

28 March 2000 Tyrea-Novanda BIT was ratified. 

15 December 2000 Tyrea acceded to the ICSID Convention.  

20 January 2001 Tyrea-Kitoa BIT was ratified. 

September 2012 Republic of Tyrea emerged from a civil war which was caused by the 

conflict of the two major ethnicities in Tyrea, the Minyar and the Tatyar. 

January 2013 First internationally supervised elections took place in Tyrea. 

10 September 2013 Tyrea enacted the new Law on Media and Information No. 1125-L 

which liberalised the internet.  

January 2015 FriendsLook plc created a local branch in Tyrea and launched the 

Tyrean version of its website. 

Summer 2015 Whistler Inc. and SpeakUp Media Inc also lauched versions of its 

websites.  

End of 2016 National extremist groups in Tyrea commenced their campaign on 

social networks and started spreading hate speech on CLAIMANTS’ 

networks.  
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Beginning of 2017 Ethnic violence resulting in hundreds of casualties broke out. 

5 January 2018 Tyrea denounced the ICSID Convention. 

12 January 2018 Amendment to Media Law was passed, obliging all social networks to 

implement algorithms preventing the dissemination of hate speech.  

January – February 

2018 

The situation in Tyrea worsened rapidly, with the police struggling to 

stem the rampant violence spreading across the country.   

February – March 

2018 

Tyrea blocked pursuant to the Media Law CLAIMANTS’ social networks.  

29 June 2018 CLAIMANTS initiated arbitral proceedings at ICSID Arbitration Centre.  
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PART ONE: JURISDICTION 

I. THE TRIBUNAL IS TO GRANT THE REQUESTED PROVISIONAL 

MEASURE 

1 On 21 December 2018 RESPONDENT submitted a request for provisional measures according to 

Art. 47 of the ICSID Convention and Art. 39(1) of the Rules.1 Pursuant to Art. 47 of the ICSID 

Convention: ‘[…] the tribunal may, if it considers that the circumstances so require, recommend any provisional 

measures which should be taken to preserve the respective rights of either party’. Similarly, Art. 39 (1) of the Rules 

states that: ‘at any time during the proceeding a party may request that provisional measures for the preservation of 

its rights be recommended by the Tribunal’. 

2 RESPONDENT asks the Tribunal to order CLAIMANTS to refrain from aggravating the proceedings 

and abstain from promoting, stimulating or instigating the publication of propaganda.2 CLAIMANTS 

initiated a defaming campaign in medias3 as they hired a public relations firm in order to ‘expedite 

bilateral resolution of the disagreement with Tyrea’4. This PR firm is releasing various content among which 

articles such as: ‘Tyrea: 404 – The Freedom You Requested Cannot Be Found’, Filtering Freedom Down: How 

to do it in 3 simple steps – Lessons from Tyrea’ or ‘Freedom of expression and communication in Tyrea: What is 

what?’, can be found. It is evident that the primary goal of such media war is to but also to cast a 

poor light on RESPONDENT as they are depicting it as a human rights oppressor.    

3 What is more, CLAIMANTS unilaterally published documents filed in this arbitral proceedings, such 

as the Request for Arbitration and a witness statement of Regional Vice-President of SpeakUp.5 

This publication would aggravate an already aggressive media campaign that CLAIMANTS have been 

conducting. Such trial by media would inevitably harm these proceedings and would violate Tyrea’s 

right to due process. Through the publication of case materials, CLAIMANTS have been intentionally 

not only distorting the context of the present case but also damaging RESPONDENT’s international 

reputation.6 Additionally, it is important to note that RESPONDENT has not been in any way 

responding to the media campaign led by CLAIMANTS. 

4 In order for the tribunal to grant the provisional measure, the Tribunal has to have a prima facie 

jurisdiction.7 Useful basis for its power to recommend provisional measures provides the possibility 

of dismissing a claim for being manifestly without legal merit.8 In the present case, the Tribunal 

 
1 PM, p. 36, ¶1, lines 1126 – 1127.  
2 Ibid., p. 36, ¶1, lines 1126 – 1131.  
3 Ibid., p. 36, ¶¶2 – 3.  
4 Uncontested Facts, p. 53, ¶ 25, lines 1650 – 1653.  
5 PM, p. 37, ¶4, lines 1161 – 1164. 
6 Ibid., p. 37, ¶5, lines 1168 – 1172. 
7 Commentary, p. 217 
8 Ibid. 
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ruled that the claim is not manifestly without legal merit9, thus the existence of prima facie jurisdiction 

is fulfilled. Additionally, tribunals hold that the fact, that it has jurisdiction over provisional 

measures, does not mean that parties would lose its right to express their exceptions to jurisdiction 

in the rest of the proceedings10, which is also the case at hand.11 Furthermore, RESPONDENT is to 

prove that there is a prima facie existence of a right susceptible of protection [A] and that such 

measure is necessary [B], urgent [C] and proportionate [D].12  

A. THERE IS A PRIMA FACIE EXISTENCE OF A RIGHT SUSCEPTIBLE OF PROTECTION 

5 RESPONDENT submits that it seeks protection of its vital procedural rights, among which right to 

due process and the right to the non-aggravation of the dispute. Those rights are self-standing 

pursuant to Art. 47 of the ICSID Convention.13 Publishing arbitral documents can significantly 

undermine a party’s due process rights and the integrity of the whole proceedings as the uneven 

publication of pleadings and memorials can give a misleading impression about such proceedings.14 

It is in a wider public interest to ensure that accurate information about the parties’ dispute and its 

resolution is broadcast. It is vital to ensure integrity of the proceedings, in particular when the 

arbitral proceedings are ongoing.15 

6 RESPONDENT is aware of the fact that there is no general duty of confidentiality, however it does 

not mean, that a party is entitled to disclose as it deems fit any kind of information or documents 

produced in the arbitral proceedings which was concluded for instance in Abaclat16 or in Biwater17. 

The tribunals in Metalclad18 or in Loewen19 recognized that arbitral documents should not be 

published without a consent of the parties’. Moreover, it has been recognized that it would be of 

advantage to the orderly unfolding of the arbitral process if during the proceedings there were both 

to limit public discussion of the case to what it is considered necessary.20 

7 Through media campaign a party can create a second forum for the resolution of the dispute as 

CLAIMANTS did because they consider arbitral proceedings too slow.21 Thus, aggravating the 

 
9 Decision, p. 46, ¶55, lines 1439–1441  
10 Commentary, p. 30. 
11 infra ¶¶19–78. 
12 Commentary, p. 217; Burlington, ¶60; Plama, ¶40; Quiborax, ¶¶117-118. 
13 Ibid.; Malintoppi, p. 171. 
14 Biwater, p. 40, ¶1. 
15 Ibid., p. 35, ¶ 121. 
16 Abaclat, ¶79. 
17 Biwater, p. 30, ¶137. 
18 Metalclad, pp. 1–5. 
19 Loewen, p. 5, ¶25. 
20 Loewen, ¶26. 
21 Uncontested Facts, p. 53, ¶25, line 1650. 



5 
 

conduct of the arbitral proceedings and giving a misleading impression of the proceedings. 

Furthermore, it may put pressure not only on the parties, but also on witnesses, experts and other 

participants.  

8 Thus, it is evident that in the case at hand RESPONDENT’s fundamental right to due process and to 

the non-aggravation of the dispute are at stake.  

B. THE REQUESTED PROVISIONAL MEASURE IS NECESSARY 

9 The likelihood of future exacerbation of the dispute or procedural unfairness is sufficient for the 

Tribunal’s intervention in the interest of safeguarding the orderly conduct of arbitration. Moreover, 

it has been understood, that for a provisional measure to be granted the existence of a sufficient 

risk of harm or prejudice, as well as aggravation of the proceedings is enough.22 The requirement is 

present if it is necessary to prevent a general aggravation of the situation through an unilateral 

action.23  

10 In the present case, CLAIMANTS unilaterally published the arbitral documents24 and thus endangered 

the proceedings. The restrictions on publication of the arbitral documents is vital to protect 

RESPONDENT’s due process rights, the right to protect the integrity of the arbitral proceedings and 

also its international image. Moreover, it is possible that CLAIMANTS might publish other sensitive 

arbitral documents which would aggravate the proceedings.  

11 Thus, it is clear that such risk in the present case exists as CLAIMANTS have already published a 

significant amount of arbitral documents25 and that the sought measure meets the standard of 

necessity.  

C. THE REQUESTED PROVISIONAL MEASURE IS URGENT 

12 The measures sought by RESPONDENT are urgent. Similarly to necessity, the requirement of urgency 

is present if it is necessary to prevent a general aggravation of the situation through an unilateral 

action.26  

13 CLAIMANTS have already published defaming parts of the arbitral documents, i. e. the Request for 

Arbitration and a witness statement of Ms. Parlante who is claiming that RESPONDENT’s Minister 

of Telecommunications, Information Technology and Mass Media, Mr. Woodlant, allegedly 

threatened CLAIMANTS with blocking their social medias.27 However, it is vital to prevent 

 
22 Aktsiaselts v. Estonia, p. 31, ¶102; Biwater, ¶146. 
23 Commentary, p. 217, ¶15. 
24 PM, p. 37, ¶4, lines 1161 – 1165. 
25 PM, p. 37, ¶4, lines 1161 – 1165. 
26 Commentary, p. 217, ¶15. 
27 PM, p. 37, ¶4, lines 1161 – 1165. 
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CLAIMANTS from publication of more documents as they made it clear, that they want to create a 

second forum28 in media and thus aggravating the proceedings.  

14 The urgency of this measure also arises from the fact that the continuous misuse and 

misrepresentation of arguments will further inflame the social and political situation in the country 

and will stimulate the social tensions in Tyrea.29 Thus, the sought measure is urgent in order to 

prevent further aggravation of the dispute and in order not to harm RESPONDENT any further.  

D. THE REQUESTED PROVISIONAL MEASURE IS PROPORTIONATE 

15 The provisional measure needs to balance between preserving rights to provide adequate remedy 

on the one hand and not prejudging the merits of the case on the other hand.30 Therefore, tribunals 

should balance the parties’ respective interests at stake.31  

16 The sought measure would not in any way prejudiced CLAIMANTS or any of their rights. It would 

only allow fairer and more transparent hearing of the case at hand, as it would not be in any way 

impacted by the media image. Thus, it seems proportionate and reasonable that CLAIMANTS would 

be refrained from the publications of arbitral documents and also would be barred from aggravating 

the proceedings. Similarly, the tribunal ruled in the case of Aktsiaselts v. Estonia32 and in Biwater33. 

17 In Aktsiaselts v. Estonia, which is a significantly comparable case to the present one, claimants lead a 

media war and constantly defamed respondent, Republic of Estonia, in media. The tribunal granted 

a provisional measure under which claimants were refrained from exacerbating the parties’ 

differences, aggravating the dispute, disrupting the proceedings or unduly pressure any party. In 

addition, the parties were barred from publication of any arbitral documents as it concluded that all 

the prerequisites were satisfied.34  Thus, the sought measure is proportionate. 

CONCLUSION 

18 In conclusion, RESPONDENT asks the Tribunal to grant the provisional measure as there is a right 

susceptible of protection and because such measure is necessary, urgent and proportionate.  

  

 
28 Uncontested Facts, p. 53, ¶25, line 1650. 
29 Ibid., p. 38, ¶11, lines 1207 – 1209. 
30 Fischer/ Kinnear, p. 63. 
31 Ibid.  
32 Aktsiaselts v. Estonia, p. 32, ¶108. 
33 Biwater, p. 40, ¶158. 
34 Aktsiaselts v. Estonia, p. 34, ¶114. 
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II. THE TRIBUNAL DOES NOT HAVE JURISDICTION OVER THE PRESENT 

DISPUTE 

19 In the early 2000s the Republic of Tyrea concluded several BITs, among those the BIT with 

Federation of Novanda signed on 28 March 2000 and the BIT with the Union of Kitoa signed on 

20 January 2001.35 The Tyrea-Novanda BIT was ratified on 10 September 2000 and the Kitoa-

Novanda on 25 May 2001.36 In the same period Tyrea also acceded to the ICSID Convention on 

15 December 200037 and has been a member of ICSID until its denunciation on 5 January 2018.38 

20 In the present case, CLAIMANTS initiated on 29 June 2018 arbitral proceedings under ICSID 

Convention39 and argue that the Tribunal should find that Tyrea expropriated CLAIMANTs’ 

investments, breached the FET standard and should award CLAIMANTS compensation.40 

CLAIMANTS argue that the Tribunal has jurisdiction both after Tyrea’s denunciation of ICSID 

Convention and also over multi-party claims. However, RESPONDENT will demonstrate otherwise. 

21 RESPONDENT submits that The Tribunal lacks jurisdiction over the present dispute because the 

requirements of ratione voluntatis jurisdiction are not met [A]. In any event, because the Tribunal 

cannot hear multi-party disputes [B]. 

A. THE REQUIREMENTS OF RATIONE VOLUNTATIS JURISDICTION ARE NOT MET 

22 According to the ICSID Convention, in order for a tribunal to have jurisdiction over a dispute, the 

parties to the dispute are to conclude an arbitration agreement.41 Pursuant to Art. 25 (1) of the 

ICSID Convention it depends on the existence of mutual consent by the host state and the 

investor42 which is the corner stone of Centre’s jurisdiction.43 Art. 25 (1) of the ICSID Convention 

states the following: ‘the jurisdiction of the Centre shall extend to any legal dispute arising directly out of an 

investment, between a Contracting State (or any constituent subdivision or agency of a Contracting State designated 

to the Centre by that State) and a national of another Contracting State, which the parties to the dispute consent in 

writing to submit to the Centre.’. The consent pursuant to Art. 25 (1) of the ICSID Convention is a 

conditio sine qua non.44 

 
35 Uncontested Facts, p. 48, ¶2, lines 1466-1770. 
36 Ibid. 
37 Ibid., p. 48, ¶2, line 147. 
38 RE1, p. 27, line 825. 
39 Request, p. 2, line 50. 
40 Request, p. 6, ¶18, lines 186-195. 
41 Consent, p. 5; Schreuer, p. 82. 
42 Schreuer, p. 82 – 84.  
43 Schreuer, p. 190; Wick, p. 260. 
44 Fábrica, p. 63, ¶277; Szcudlik, p. 79.  
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23  In order for the Tribunal to have the jurisdiction, the following prerequisites need to be met: ratione 

materiae, ratione temporis, ratione personae and ratione voluntatis.45 In the case at hand, only ratione voluntatis 

will be discussed further because only this requirement is disputed between PARTIES. It is generally 

understood that states can give consent to arbitration in a form of a direct agreement between the 

parties, through a national legislation or through a BIT.46 Consent of a host state given through a 

national legislation or in a BIT is considered to be a ‘offer’ to arbitrate which needs to be accepted 

by the investor.47  

24 RESPONDENT argues that the requirement of ratione voluntatis according to the ICSID Convention 

has not been met and thus, that there is no perfected arbitration agreement between PARTIES 

because RESPONDENT effectively denounced the ICSID Convention [1] and that such approach is 

consistent with Art. 9 of the BITs [2].  

1. Tyrea Effectively Denounced ICSID Convention 

25 The ICSID Convention regulates the withdrawal of State Parties in Arts. 71 and 72. According to 

Art. 71 of the ICSID Convention: ‘any Contracting State may denounce this Convention by written notice to 

the depositary of this Convention. The denunciation shall take effect six months after receipt of such notice.’ States 

as the masters of the ICSID Convention decided that the denunciation does not have an immediate 

effect. They agreed that the denunciation will have effects on the contracting state after six months 

after receipt of the notice of denunciation. Nevertheless, the states also adopted Art. 72 as an 

exception to Art. 71, as a general rule. It states: ‘Notice by a Contracting State pursuant to Articles 70 or 

71 shall not affect the rights or obligations under this Convention of that State or of any of its constituent subdivisions 

or agencies or of any national of that State arising out of consent to the jurisdiction of the Centre given by one of them 

before such notice was received by the depositary.’  Art. 72, therefore, regulates only the rights and obligations 

of the parties to ICSID arbitration48 and as such they last even after the particular state effectively 

denounced the ICSID Convention.49  

26 RESPONDENT will demonstrate that Art. 71 does not apply in the present case [a] and furthermore 

that Art. 72 of ICSID Convention refers to mutual consent which needs to be given prior to 

denunciation of the ICSID Convention [b]. 

 
45 Prager/Rowe, ¶¶61 – 62; Prager/Rowe I, ¶45; Fábrica, p. 33, ¶178.  
46 Consent, p. 6; Schreuer I, pp. 6 – 23; Schreuer II, p. 356. 
47 Consent p. 6, p. 25, SGS v. Philippines, pp. 17–18.  
48 Fábrica, p. 60, ¶269. 
49 Schreuer, p. 355. 



9 
 

a. Art. 71 does not apply in the present case  

27 Taking into account that Art. 72 deals with rights and obligation arising out of consent to the 

jurisdiction of the Centre, Art. 71 along with the six months’ period, a contrario, concerns all other 

rights and obligations arising directly out of the Convention. It was concluded in Fábrica, that Art. 

71 establishes the right of denunciation of the ICSID Convention and regulates the consequences 

with respect to rights and obligations of the contracting state as a party to the ICSID Convention.50 

28 Among those rights and obligations can be ranked e.g.: right of a Contracting State to participate in 

the ICSID Administrative Council (Arts. 4 – 7), the right to nominate individuals to the Panel of 

Conciliators and Arbitrators (Art. 14) or the obligation to respect the immunities and privileges 

contemplated in the Convention (Arts. 18 – 24).51 Therefore, for the period of six months the rights 

and obligations of a contracting state as a party to the ICSID Convention continue to apply.52 

29 In the present case, on 5 January 2018 the World Bank received a notice of denunciation of the 

ICSID Convention by RESPONDENT53. Pursuant to Art. 71, such denunciation took effect on 5 July 

2018. After this date Tyrea will no longer have the rights and obligations belonging to parties to the 

ICSID Convention. However, the six-month period embodied in Art. 71 does not extend to rights 

and obligations arising out of Tyrea’s consent to the jurisdiction of the Centre as it is covered by 

Art. 72.  

30 To conclude, CLAIMANTS bearing in mind the relationship between Arts. 71 and 72 of ICSID 

Convention cannot rely on Art. 71 with respect to the jurisdiction of the Centre. 

b. Art. 72 of the ICSID Convention refers to mutual consent of PARTIES which needs 

to be given prior to the denunciation 

31 Art. 72 states: ‘Notice by a Contracting State pursuant to Articles 70 or 71 shall not affect the rights or obligations 

under this Convention of that State or of any of its constituent subdivisions or agencies or of any national of that State 

arising out of consent to the jurisdiction of the Centre given by one of them before such notice was received by the 

depositary.’  

32 Art. 72 contains a rule providing the effective date of the denunciation with respect to consent.54 

As Art. 72 modifies the general rule of Art. 71, rights and obligations which are not covered under 

Art. 71 and also do not arise out of consent, cease to exist at the time of the receipt of the notice 

 
50 Fábrica, p. 60, ¶269. 
51 Fábrica, p. 59, ¶267. 
52 Fouret, p. 75; Schreuer II, p. 355; see Bedard/Schnabl; Figueiredo. 
53 RE1, p. 27, line 825. 
54 Schreuer II, p. 355; Fábrica, p. 35, ¶185.  
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of denunciation. However, if consent was given before the notice of denunciation, rights and 

obligations arising therefrom shall remain unaffected.55 

33 Therefore, it is necessary to examine, to what kind of consent Art. 72 refers to, whether of unilateral 

or reciprocal nature.  RESPONDENT submits that the fact that Art. 72 refers to mutual consent stems 

from the use of the word consent through the ICSID Convention [i], moreover, from the travaux 

préparatoires of the ICSID Convention [ii] and that the phrase ‘consent given by one of them’ does not 

refer to unilateral consent [iii].   

i. The use of the word consent through the ICSID Convention shows 

that it has to be of a reciprocal nature 

34 The ICSID Convention uses the word ‘consent’ in two meanings – a reciprocal consent and an 

unilateral consent.56 The Convention refers to consent by a party in the singular only in cases of 

purely negative statements (e.g. Preamble ¶ 7 –  no obligation to submit without consent; no consent 

through mere notification of intent) or in cases of conditions for consent (e.g. exhaustion of local 

remedies; permission by the state). In other words, those provisions do not in any way refer to 

rights or obligations under the Convention arising from consent. 

35 However, all the provisions referring to rights and obligations arising out of consent indicate that 

consent must be mutual and reciprocal.  Among the rights and obligations arising out of mutual 

consent can be ranked for instance: constituency of jurisdiction (Art. 25); the right to initiate 

arbitration (Art. 36), the right to participate in the constitution of the arbitral tribunal (Art. 37); or 

the right to request annulment of an award on certain established grounds (Art. 52).57  

36 Thus, Art. 72 has to be referring to mutual consent because it ensures parties to the dispute certain 

right and obligations which may arise.58 Moreover, it is supported by prof. Schreuer59, who claims 

that in order for the rights and obligations arising out of consent to be safeguarded by Art. 72, a 

perfected consent is to be given prior to the initiation of the arbitral proceedings.60 This 

understanding is also supported by the Favianca case61, where the tribunal ruled that if an investor 

did not accept state’s unilateral offer to arbitrate under ICSID Convention prior to its denunciation, 

the tribunal does not have jurisdiction and no rights or obligations can arise.62 

 
55 Consent, pp. 36 – 37; Denunciation, p. 10; Fouret, p. 75; Schreuer II, pp. 364 – 365; UNCTAD I, p. 5; see 
Bedard/Schnabl; Figueiredo. 
56 Fouret, pp. 74 – 75; Schreuer II, p. 356 – 360; see Figueiredo.   
57 Ibid.  
58 Kownacki, pp. 548 – 549; Tzanakopoulos, p. 4; Schreuer II, p. 364.  
59 Ibid., Fábrica, p. 62 – 63, ¶¶ 274 – 276. 
60 Denunciation, pp. 5 – 6; Schreuer II, p. 365; Tietje/Nowrot/Wackernagel pp. 8 – 9; UNCTAD I, p. 5. 
61 Fábrica, pp. 67 – 68, ¶¶289 – 290.  
62 Fábrica, p. 70, ¶¶293 – 294. 
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37 Thus, the wording ‘arising out of consent to jurisdiction’ means an agreement of the parties to submit the 

dispute to the jurisdiction of the Centre, meaning a perfected arbitration agreement.  

ii. Moreover, the travaux préparatoires prove that the consent under 

Art. 72 of the ICSID Convention is to be of a mutual nature 

38 The legislative history of the ICSID Convention63 proves to be of significance as the discussions 

during the preparation show that the wording in the current Art. 72 of ICSID Convention ‘arising 

out of consent to jurisdiction’ refers to consent in its reciprocal meaning, i.e. to a perfected arbitration 

agreement. Several times during the drafting of the Convention the Chairman, Mr. Broches pointed 

out that unilateral acceptance of the Centre’s jurisdiction constituted an offer that could be accepted 

by a foreign investor and thus becoming binding on both parties.64 Art. 72 which used to be Art. 73 

was discussed during the travaux préparatoires only once.  

39 This conversation is depicted in the memorandum no. SID/65-8 (March 3, 1965).65 In its relevant 

part it is stated the following: 

‘61. Mr. Gutierrez Cano said that Article 73 in the new text was lacking a time limit beyond which the 

Convention would cease to apply. Unless such time limit was introduced States would be bound indefinitely. 

He had in mind the case in which there was no agreement between the State and the foreign investor but 

only a general declaration on the part of the State in favour of submission of claims to the Centre and a 

subsequent withdrawal from the Convention by that State before any claim had been in fact submitted to 

the Centre. Would the Convention still compel the State to accept the jurisdiction of the Centre? 

62. Mr. Broches […] If the State withdraws its unilateral statement by denouncing the Convention before 

it has been accepted by any investor, no investor could later bring a claim before the Centre. If, however, the 

unilateral offer of the State has been accepted before the denunciation of the Convention, then disputes arising 

between the State and the investor after the date of denunciation will still be within the jurisdiction of the 

Centre. 

66. Mr. Woods […] For his part he thought Article 73 expressed a basic principle, i.e., that if an 

agreement was in force at the time the State party to that agreement denounced the Convention, obligations 

under that contract to have recourse to arbitration would continue after denunciation.66’  

40 The discussion clearly shows that a unilateral statement of consent by a state that has not been 

accepted by the investor is not binding and that it will be made ineffective by a denunciation of the 

ICSID Convention.  

 
63 History of ICSID, vol. I a II.  
64 History of ICSID, vol. II - 1, pp. 274–275. 
65 History of ICSID, vol. II - 2, pp. 1003–1012. 
66 Ibid., p. 1010. 
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41 In the present case, the offer to arbitrate existed in the BITs in Arts. 9.67 However, such offer can 

be materialized under the ICSID Convention only if it has been accepted in a timely manner, 

otherwise no rights or obligation can arise.  As it stems from the ICSID legislative history, the offer 

is to be accepted by CLAIMANTS prior to the ICSID Convention’s denunciation. CLAIMANTS 

accepted RESPONDENT’s offer on 29 June 2018 by initiation of ICSID arbitral proceeding.68 

However, RESPONDENT denounced ICSID Convention 5 January 2018.69 Thus, CLAIMANTS could 

not have accepted any offer to arbitrate under ICSID Convention because on 29 June 2018 there 

was no offer standing any more. 

42 CLAIMANTS might argue that in Blue Bank70 or Venoklim71, tribunals decided that they have 

jurisdiction although the arbitral proceedings were initiated after the date of denunciation. However, 

the tribunals did not in any way reason their conclusions. In Blue Bank the tribunal only concluded 

that Art. 72 of ICSID Convention is irrelevant72.  

43 In separate opinion to Blue Bank, Mr Söderlund stated that Art. 72 requires only a unilateral 

consent73: ‘it is clear to see that the situation addressed by Mr Broches is not one where the State is bound by a BIT 

with an investor-State dispute settlement mechanism in relation to another State as such instruments simply were not 

on offer at that time.’74 

44 RESPONDENT does not dispute the fact that at the time of ICSID Convention preparation, the BITs 

as we know them today did not exist. However, the ordinary meaning of those terms in Art. 72 is 

according to RESPONDENT capable of extending to such situations. The offer in BITs is in a way 

similar to national investment legislations in which the state gives a unilateral consent (offer) to 

solve disputes with an investor via arbitration. Both of these instruments represent unilateral 

consent of a State willing to submit investment disputes to arbitration. Thus, although BITs were 

not directly in the ICSID Convention’s drafters’ minds, they were very well aware of the unilateral 

character of consent in national investment legislations. Still they considered under Art. 72 the 

mutual consent prior to denunciation to be necessary in order to invoke it. Therefore, the 

conclusions in the above mentioned cases are based on an incorrect understanding of the travaux 

préparatoires.  

 
67 TN BIT, p. 56, Art. 9, ¶1, lines 1772–1774. 
68 Request, p. 2, line 50. 
69 RE1, p. 27, line 825. 
70 Blue Bank, p. 17, ¶¶83–84. 
71 Venoklim, p. 15, ¶47. 
72 Blue Bank, p. 23, ¶108. 
73 Ibid., p. 7, ¶¶34–37. 
74 Ibid., p. 8, ¶43. 
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45 To conclude, Art. 72 of ICSID Convention refers to mutual, reciprocal consent which needs to be 

given prior to denunciation of the ICSID Convention and thus, the Tribunal does not have 

jurisdiction over the present dispute.  

iii. The phrase ‘consent given by one of them’ does not refer to 

unilateral consent 

46 Art. 72 of the ICSID Convention states: ‘Notice by a Contracting State pursuant to Articles 70 or 71 shall 

not affect the rights or obligations under this Convention of that State or of any of its constituent subdivisions or 

agencies or of any national of that State arising out of consent to the jurisdiction of the Centre given by one of them 

before such notice was received by the depositary.’ CLAIMANTS might argue that the term consent is referring 

to a unilateral act due to the phrase ‘given by one of them’. However, the phrase ‘given by one of them’ does 

not refer to potentially opposing parties to ICSID proceedings, meaning the host state and the 

investor.75 Rather it is referring to the range of possible parties to a consent agreement on the side 

of the denouncing state76 which was concluded also in Fábrica.77 Art. 72 itself lists these feasible 

parties, i.e. the state, denouncing state’s constituent subdivisions or agencies, and any national of 

the denouncing state. It means that these parties can become parties to the ICSID proceedings on 

the side of the denouncing state. Furthermore, this wording ensures that each of the above 

mentioned parties on the side of the denouncing state will still have the possibility to initiate an 

annulment proceedings (Art. 52 of the ICSID Convention) or to enforce an already rendered award 

(Art.  54) even after the receipt of the notice of denunciation.  

47 To conclude, such phrase only ensures that a national of a denouncing state who accepts the offer 

of consent in a BIT before the notice of denunciation will continue to enjoy the rights and 

obligations resulting from the consent.   

48 In conclusion, the Tribunal does not have jurisdiction over the present dispute because the 

requirements of ratione voluntatis jurisdiction are not met.  

2. Such approach is consistent with the investment protection under Art. 9 of the 

BITs  

49 CLAIMANTS might further argue, that the absence of any recourse to the ICSID arbitration could 

amount to denial of justice. However, ICSID arbitration is not the only available forum for 

CLAIMANTS’ claims. The substantive protection under the BIT remains unchanged because none of 

the parties to the BITs withdrew from it. Therefore, all investors from the respective countries are 

still protected by the BITs. With respect to the procedural aspects of the BITs, CLAIMANTS may 

 
75 Schreuer II, pp. 366–367.  
76 Ibid. 
77 Fábrica, p. 64, ¶279. 
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recourse to other forums – to Tyrean national courts or, alternatively, to have arbitration under the 

ICSID Additional Facility Rules. 

50 ICSID’s Additional Facility Rules aim to overcome a jurisdictional gap when ICSID’s jurisdictional 

requirements are not met.78 Thus, they may be used in cases where one of the states is not a party 

to the ICSID Convention.79  

51 In the present case, BITs in their Art. 9 (2) contain rule which applies when Tyrea is not an ICSID 

member.80 Through this Art. parties to the BIT expressed their will to have a second forum in cases 

when it is not feasible to arbitrate under the ICSID Convention. Such situation occurred when 

Tyrea effectively withdrew from the ICSID Convention on 5 January 2018.81  

52 CLAIMANTS might argue that Arts. 9 (2) contain the wording ‘as long as’, and thus, being relevant 

only for the period when Tyrea has not yet become a contracting party to the ICSID Convention. 

However, such conclusion would not take into account all relevant circumstances of the case.  It is 

important to note, that TK BIT was concluded on 20 January 2001, whereas Tyrea became a party 

to the ICSID Convention already on 15 December 2000. This means that the BIT was concluded 

after Tyrea was already a member of the ICSID Convention, therefore the parties could not have 

meant to apply this paragraph for a period, when Tyrea is not yet a contracting party, because this 

provision would be redundant. The only sensible interpretation in such case is that the parties 

intended this paragraph to apply generally when Tyrea is not a party to the ICSID Convention, just 

like in the present case. Thus, CLAIMANTS should have and could have recourse to such forum, 

rather than initiating arbitral proceedings under the ICSID Convention.  

53 Alternatively, CLAIMANTS might have filed their claim at the Tyrean courts which would need to 

apply and interpret provisions of public international law, i. e. the BITs in question. Thus, 

CLAIMANTS would be ensured the same level of protection because the national courts would use 

interpretative instruments of public international law in order to apply the BITs.  

54 What is more, CLAIMANTS cannot rely on the wording ‘unconditional consent to the submission of disputes’ 

contained in Art. 9(3) of the BITs.82 Not only is Art. 9(2) making the consent to submit disputes 

between contracting parties to ICSID conditioned by the fact that Tyrea is a ICSID member83, state 

parties to a BIT cannot purport to amend their rights and obligations under the ICSID Convention, 

a multilateral treaty.84 Similarly, as parties to a BIT could not amend e.g. annulment procedure under 

 
78 Schreuer, p. 147. 
79 Newcombe/Paradell, pp. 279 – 283; Schreuer III, p. 6, ¶¶36 – 40;  Steingruber, p. 203, ¶11.51; Wick, p. 259. 
80 TN BIT, p. 56, Art. 9, ¶1, line 1775. 
81 RE1, p. 27, line 825. 
82 TN BIT, p. 56, ¶3, line 1782. 
83 Ibid., p. 56, ¶2, line 1777. 
84 Fábrica, p. 55, ¶258. 
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the ICSID Convention, they cannot amend the way how a contract state may withdraw from  a 

multilateral treaty.  

55 To conclude, CLAIMANTS could not argue that they were denied of justice because they have other 

forums where they can submit their claims. In conclusion, the Tribunal does not have jurisdiction 

because RESPONDENT effectively denounced the ICSID Convention.  

B. IN ANY EVENT, THE TRIBUNAL CANNOT HEAR MULTI-PARTY DISPUTES 

56 CLAIMANTS argue that both provisions of the BITs in question and the ICSID Convention allow 

multi-party arbitration.85 CLAIMANTS are seeking in one arbitral proceedings the investment 

protection based on the two significantly distinct BITs.86  RESPONDENT will however demonstrate 

that the Tribunal cannot hear multi-party disputes because RESPONDENT has never consented to 

such kind of multi-party arbitration [1] and alternatively, because the CLAIMANT’s claims are not 

based on the same alleged facts [2].  

1. RESPONDENT has never agreed to such multi-party arbitration 

57 Tribunals have jurisdiction to hear multi-party claims if parties consented to it.87 Such agreement 

between parties is to be clear and unambiguous.88 In a BIT case, such question depends on a proper 

interpretation of the consent under the BIT.89 In the case at hand, the interpretation of Arts. 9(1) is 

needed. The interpretation of international treaties relies on Arts. 31 and 32 VCLT,90 where the 

customary international law of treaties is reflected.91  

58 Both Novanda and Kitoa are parties to the VCLT and although Tyrea is not, it is known to be a 

persistent objector to any rule of the customary international law relating to the law of treaties.92 

Thus, all parties would obey the provisions of the VCLT.  

59 According to VCLT, the interpretation starts with the determination of the ordinary meaning of 

the words and to clarify any ambiguities, the interpretation is guided by the object and purpose of 

the respective treaty.93  

60 RESPONDENT submits that the ordinary meaning of the words in Arts. 9(1) of the BITs does not 

allow such multi-party arbitration [a] and in any event, that the purpose of the BITs does not allow 

it either [b]. 

 
85 Request, p. 3, ¶3, lines 98–100. 
86 Ibid. 
87 Abaclat Dissenting Op., p. 74, ¶¶190–191; Alemanni, p. 130, ¶280.  
88 Plama, p. 63–64, ¶¶198 – 199. 
89 Alemanni, p. 122 – 123, ¶271. 
90 Colorado, p. 183. 
91 Planck, p. 4, ¶9; Dörr, pp. 15 – 16, ¶17. 
92 PO2, p. 62, ¶6, lines 1936 – 1940. 
93 Colorado, p. 183. 



16 
 

a. the ordinary meaning of the words in Arts. 9 (1) of the BITs does 

not allow such multi-party arbitration 

61 Pursuant to Art. 31 of the VCLT, treaties are to be interpreted in accordance with the ordinary 

meaning of the words.94 The wording of the treaty has the prime role in interpretation as it is 

presumed to be the authentic expression of the intention of the parties95,96. In order to determine 

the true intent of the states concluding the respective BITs, it is necessary to interpret the wording 

of Art. 9(1) of the BITs.  

62 Arts. 9 of the BITs contain the following wording: ‘Disputes between one Contracting Party and a national 

of the other Contracting Party concerning an obligation of the former under this Agreement….’. The concept of 

‘dispute’ covers ‘a disagreement on a point of law or fact, a conflict of legal views or interests between two persons’.97 

Moreover, such disagreement needs to arise between one ‘Contracting Party’ meaning an entity which 

enters into a binding agreement with one or more other contracting parties98 and ‘a national of the 

other Contracting Party’. In accordance with the Cambridge Dictionary, the word ‘other’ means the 

second out of two things or people.99  

63 In the case at hand, Tyrea concluded on 15 December 2000 the TN BIT100. According to 9(1) of 

the BIT, these contracting parties can submit disputes to ICSID arising only between nationals of 

those two parties. Therefore, the contracting parties have never agreed to solve disputes pursuant 

to Art. 9 of the BIT with nationals of different states than their own.  

64 Similarly, on 20 January 2001 Tyrea concluded the TK BIT101 agreeing to solve disputes through 

ICSID arbitration between their own nationals. Thus, Tyrea and Kitoa have never agreed to 

resolving disputes in accordance with Art. 9 of the BIT with nationals of other states. Otherwise 

the content of Arts. 9(1) would be stretched beyond its limits.  

65 To conclude, the ordinary meaning of the words in the Arts. 9(1) of the BITs does not allow multi-

party arbitration with claimants of different nationalities. 

 
94 Dörr, p. 522, ¶¶5 – 6.  
95 Dörr, p. 522; ¶3; Final Draft, p. 220, ¶11. 
96 Libya v. Chad, p. 279; Serbia and Montenegro, ¶100. 
97 Brunner, pp. 496-497; Hausmaniger p. 227; Koller, p. 259; Kröll 2005, p. 141; ASC 1971; ASC 1998; ASC 2013; The 
Angelic Grace; UDL v. Apple Daily. 
98 Business Dictionary.  
99 Cambridge Dictionary.  
100 TN BIT, p. 58, lines 1840–1842. 
101 TK BIT, p. 59, lines 1869–1872. 
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b. In any event, the purposes of the BITs do not allow such multi-

party arbitration either 

66 According to VCLT, the treaties should be interpreted in light of their purposes and main objects.102 

With respect to the context of the treaty, preamble, annexes or any protocols should be taken into 

account when interpreting the treaty.103 The preamble may assist in determining the object and 

purpose of the treaty and thus can be of both contextual and teleological significance.104 

67 The TN BIT states in its preamble that it is ‘desiring to create favourable conditions for greater investment by 

nationals and companies of one State in the territory of the other State’105 and that it is ensuring a ‘reciprocal 

protection’106. Therefore, both states had in their mind that such treaty will give the benefits only to 

their nationals. There is no indication whatsoever in the preamble that the parties envisioned multi-

party arbitration with investors of different nationalities to be possible. Tyrea and Novanda always 

intended to perform its rights and obligations only on a reciprocal manner.  

68 Furthermore, the TK BIT in its preamble mentions that they want to ‘strengthen […] friendship between 

their countries’ […] ‘with respect to investments by the nationals of one Contracting Party in the territory of the other 

Contacting Party’.107 It is also clear from this preamble that the parties have never had in mind such 

kind of multi-party arbitration, as CLAIMANTS initiated, to be possible. The parties only intended to 

enhance the relations between their nationals and have concluded this particular BIT as a completely 

separate international treaty which only presumes solving disputes between nationals of those 

contracting states. It would be unreasonable to allow such multi-part arbitration as it would prolong 

the proceedings. The Tribunal would have to interpret the BITs differently in light of their distinct 

preambles and goals embodied in them.  

69 To conclude, it is evident that neither Tyrea, nor Novanda or Kitoa were concluding the BITs with 

the intention to allow multi-party arbitrations with investors of different nationalities.  

2. Alternatively, CLAIMANT’s claims are not based on the same alleged facts  

70 In the alternative, the Tribunal may have jurisdiction over the multiparty claim, if there is a 

satisfactory link between the investors and between the raised claims.108 It is possible to bring a joint 

claim under different BITs only if the claims are based on the same alleged facts.109 Tribunals should 

consider whether the investment was made jointly by the parties, whether the challenged measure 

 
102 Dörr, pp. 545–548. 
103 Ibid., p. 543, ¶43. 
104 Ibid., p. 544, ¶50. 
105 TN BIT, p. 54, lines 1665–1668.  
106 Ibid.  
107 Ibid., p. 59, lines 1852–1854.  
108 Lamm/Pham, p. 69; Alemanni, p. 139, ¶292. 
109 Aggarwald/Maynard, p. 848; Guaracachi, p. 133, ¶337. 
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is the same, whether the investors are affiliated, whether there are the same alleged breaches of the 

same treaty provisions,110 or whether the dispute stems from the same overall economic 

transaction.111 

71 In the case at hand, the Tribunal is dealing with completely different investors, investments and 

claims. First of all, CLAIMANTS are basing their claims on two significantly different BITs which in 

the case of TN BIT one it is mainly focusing just on creating ‘favourable conditions for greater investment 

by nationals and companies of one State in the territory of the other State’112 , whereas the TK BIT contains 

way broader preamble when it is ‘desiring to strengthen the traditional ties of friendship between their countries’ 

and to ‘stimulate the flow of capital and technology and the economic development of the Contracting Parties and 

that fair and equitable treatment of investment is desirable.’ 113 CLAIMANTS might be arguing that multi-party 

arbitration would be more convenient and faster than three separate proceedings. However, it is 

important to note, that the Tribunal would interpret both BITs separately due to the fact that each 

claim is based on a distinct BIT and due to their unlike preambles. In order to defend itself, 

RESPONDENT would base its arguments with respect to each and every CLAIMANT on different 

grounds. Thus, it is misleading and simplifying to argue that multi-party arbitration is always easier 

and quicker.   

72 Furthermore, the investments of all CLAIMANTS were made independently on each other and each 

CLAIMANT was separately exploring Tyrea as a potential expansion opportunity.114 CLAIMANTS also 

invested in Tyrea in different time periods – FriendsLook firstly came to Tyrea on January 2015, 

Whistler and SpeakUp in June 2015.115 Additionally, each of CLAIMANTS is focusing on different 

areas and thus, they are not even in direct competition. As FriendsLook is a platform established 

only for adults116, Whistler is only suitable for short texts117 and SpeakUp uses the blog format118.  

73 From CLAIMANTS’ exhibits, it is also evident, that it is challenging three different measures which 

were adopted on different dates and due to different circumstances.119 CLAIMANTS are challenging 

three different ordinances which were individually issued on FriendsLook (28 February 2018), on 

Whistler (1 March 2018) and on SpeakUp (2 March 2018).120 These ordinances were issued after the 

 
110 Proposals, p. 834, ¶13; Alemanni, p. 139, ¶ 292; Alemanni, Con. Op., p. 172, ¶12. 
111 Noble Energy, p. 56, ¶192. 
112 TN BIT, p. 54, lines 1665–1668. 
113 TK BIT, p. 59, lines 1852–1854. 
114 Uncontested Facts, p. 49, ¶6, lines 1494–1496. 
115 Ibid., lines 1500–150. 
116 Uncontested Facts, p. 49, ¶7, line 1508. 
117 Ibid., p. 49, ¶8, lines 1514–1516. 
118 Ibid., p. 49, ¶9, line 1521. 
119 CE4, p. 11–12. 
120 Ibid.  
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TCA separately deliberated whether each CLAIMANT developed and implemented an effective 

algorithm suitable for their distinct scale of operation.121 Thus, each CLAIMANT was blocked due to 

different reasons as they were not able to ensure the sufficient filtering and blocking of the content 

suitable for their social media. The Tribunal will, therefore, have to consider in each case if and how 

each CLAIMANT breached the Law 0808 – L.  

74 It is furthermore evident from the case, that the main reason why CLAIMANTS are seeking to have 

a multi-party arbitration is to create a pressure on RESPONDENT. CLAIMANTS have started leading a 

media war122, where they are coordinating their moves in order to harm RESPONDENT on several 

levels. Bearing in mind that CLAIMANTS consider the arbitral proceedings too slow123, their main 

goal is to generate enough money to publically harm RESPONDENT on the ‘second forum’124, i.e. in 

media. Thus, not even CLAIMANTS themselves consider the multi-party arbitration to be such time 

and cost effective way of resolving disputes.  

75 In addition, CLAIMANTS cannot rely on the conclusions made in the Guaracachi case where the 

multiparty claim under different BITs was arbitrated. In this particular case the investors were 

interrelated as they were part of the same corporate group.125 What is more, the multi-party claim 

in Guaracachi arose from one investment operation.126 However, in the case at hand CLAIMANTS are 

not affiliated companies and more importantly they are not part of any corporate group or any kind 

of joint venture.127 CLAIMANTS made three unrelated investments in Tyrea.128 Thus, the conclusions 

from Guaracachi case are not applicable in the case at hand.  

76 However, in May 2013, a bloc of ten foreign investors filed a joint request for arbitration against 

the Czech Republic relating to various measures allegedly affecting their investments in the 

photovoltaic sector.129 In that case Claimants relied on various treaties (Energy Charter Treaty, 

Czech BITs with the Netherlands, Germany, Cyprus, Luxembourg and the United Kingdom).130 

The Czech Republic objected to this effort and appointed arbitrators in what it considered to be six 

separate cases. The Czech Republic only agreed to the consolidation of claims if the claimants were 

affiliates or if they invested in the same operation. The PCA rejected claimants’ requests to appoint 

an arbitrator on behalf of the Czech Republic in respect of the multi-party claim. As a result, the 

 
121 CE2, p. 8. 
122 Uncontested Facts, p. 53, ¶25, lines 1650–1653.  
123 Ibid., line 1650. 
124 Ibid., lines 1650–1651.  
125 Aggarwald/Maynard, p. 848; Guaracachi, p. 11, ¶4, p. 135, ¶349. 
126 Ibid., p. 849. 
127 PO2, p. 62, ¶9, lines 1949–1952. 
128 Uncontested Facts, p. 49, ¶6, lines 1500–1501. 
129 Aggarwald/Maynard, p. 850. 
130 Peterson, p. 5. 
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disputes were dealt with separately in six131 different arbitrations132due to the fact that the claimants 

had nothing in common. The Tribunal should take guidance in this approach and do not allow 

multi-party arbitration as CLAIMANTS are not affiliated entities and do not dispose of one joint 

investment.  

77 To conclude, the Tribunal does not have jurisdiction over the present multiparty claim because 

CLAIMANTS’ claims are not based on the same alleged facts. In the light of the above, the Tribunal 

does not have jurisdiction because the Tribunal cannot hear the multiparty dispute. 

CONCLUSION 

78 In conclusion, the Tribunal does not have jurisdiction over the present dispute because 

RESPONDENT effectively denounced the ICSID Convention, or, in any event, because the Tribunal 

cannot hear the multiparty dispute. 

 

  

 
131 I.C.W. Europe; WA Investments; Voltaic Network; Photovoltaik Knopf; Antaris; Natland. 
132 Aggarwald/Maynard, p. 850. 
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PART TWO: MERITS 

I. RESPONDENT DID NOT BREACH ART. 6 OF THE TYREA-NOVANDA BIT 

NOR TYREA-KITOA BIT  

79 RESPONDENT submits that it did not violate TN BIT Art. 6 or TK BIT Art. 6, as its regulatory 

measures did not deprive CLAIMANTS’ of their investment, since RESPONDENTS measures were 

enacted as a legitimate exercise of police powers [A]. 

A. MEASURES TAKEN BY RESPONDENT WERE LEGITIMATE EXERCISE OF POLICE 

POWERS AND THEREFORE NOT AN ACT OF DEPRIVATION 

80 Due to escalation of ethnic clashes between the Tatyar and Minyar especially in January 2018133, 

RESPONDENT had to deploy more police forces, tighten security134 and to adopt other measures to 

protect its citizens. A social networks campaign of the national extremist groups significantly 

contributed to the deterioration of the situation. 

81 Considering radical groups using social networks to spread hateful messages and to encourage 

violence, it is not a new practice. For instance, in the case of Myanmar the Fact-finding missions of 

the United Nation Human Right Council in 2018 and 2019 confirmed in its Reports that ‘the role of 

social media is significant. Facebook has been a useful instrument for those seeking to spread hate, in a context where, 

for most users, Facebook is the Internet’.135 Facebook, a social network similar to CLAIMANTS´ platforms, 

has been criticized for its inactivity. 136 Bearing in mind the situation in Myanmar, RESPONDENT 

refused to allow a similar failure in the case of Tyrea and decided to act. 

82 RESPONDENT made an effort to mitigate the situation with making CLAIMANTS to implement 

algorithms, that would prevent the radicals from using the platforms for violent aims. However, 

CLAIMANTS failed to comply with this requirement and ultimately the Tyrean government had to 

block the three platforms. Although this measure had significant economic effect on CLAIMANTS´ 

operations, it does not amount to expropriation, because it was undertaken in exercise of Tyrean 

police powers. 

83 Widely accepted doctrine of police powers reflects the state´s right to engage in regulatory activity 

based in international law. Regulating is essential to the efficient functioning of the state, hence the 

obligation to compensate the investor´s economic deprivation does not rise in these cases.137 As the 

Tecmed tribunal confirmed, ‘the principle that the State’s exercise of its sovereign powers within the framework of 

 
133 Uncontested Facts, p. 51, ¶14, lines 1565-1569. 
134 PO2, p. 63, ¶15, lines 1978-1980. 
135 HRC Report, p. 14, ¶74 
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137 Sornarajah, p. 374. 
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its police power may cause economic damage to those subject to its powers as administrator without entitling them to 

any compensation whatsoever is undisputable.’138 In this context provisions in BITs ‘may not be read as 

preventing States from bona fide regulation in the public interest’.139 

84 The tribunal in Methanex determined conditions under which a measure taken by a state cannot be 

deemed expropriatory and compensable: a bona fide regulatory measure must be enacted with a 

legitimate objective in a non-discriminatory manner and in a due process.140 The absence or 

presence of a benefit to the State is also a factor that helps determine whether an indirect 

expropriation occurred.141 

85 An helpful instrument that allows a distinction between a measure taken within the ambit of police 

powers and a compensable deprivation of investment is a test of proportionality142, as the Tecmed 

tribunal determined.143 Later, the tribunal in LG&E v Argentina and El Paso v. Argentina confirmed 

the usefulness of the test as well.144 

86 In conclusion, the RESPONDENT submits that the measures taken by Tyrea fell within the ambit of 

its police powers since it was a non-discriminatory act [1], was enacted in furtherance of a bona 

fide, public interest [2] and was enacted in due process [3]. In Addition, the RESPONDENT had no 

direct or indirect benefit from the measures taken [4]. Moreover, based on the application of the 

test of proportionality, RESPONDENT argues, that the measures taken by Tyrea were proportionate 

regarding their aim and therefore fell within an ambit of policy powers [5]. 

1. The measures taken by RESPONDENT were non-discriminatory. 

87 According to the Saluka tribunal, discriminatory means being ‘based on unjustifiable distinctions.145 The 

Law No. 0808-L enacted by RESPONDENT, however, refers in general to ‘every social network’ in Tyrea 

and therefore creates no distinction at all. 

88 Regarding the Decree No. 0599/201-D, the period for procuring compliance was moved forward 

in relation to every social network as well, and therefore even this act creates no distinction at all. 

The application of the legislative acts mentioned above was non-discriminatory as well, since all of 

the social networks in Tyrea were affected in accordance with Art. 117 of the Tyrean Penal Code. 

The fact, that Wink and TruthSeeker are currently yet being prosecuted, demonstrates 

RESPONDENTS´ compliance with due process and cannot be to his detriment. The Law No. 0808-

 
138 Tecmed, p. 45, ¶119. 
139 UNCTAD II, p. 85. 
140 Methanex, Part IV, Chapter D, p. 4, ¶7. 
141 UNCTAD II, p. 103. 
142 Pellet, p. 459.  
143 Tecmed, p. 14, ¶122.  
144 LG&E v. Argentina, p. 59, ¶ 195.; El Paso v. Argentina, p. 76, ¶243-248. 
145 Saluka, p. 67, ¶309. 



23 
 

L provided the government with two alternative measures for the case of non-compliance – a fine 

or blocking. The choice was an expression of a legitimate discretion of the government, to apply 

the law in a way, that would at best fulfil the aim of the law, which was to stop spreading hate 

speech and stimulating violence. 

2. The RESPONDENT´S measure was taken in public interest 

89 In defiance of the measures and RESPONDENT´s efforts above described the ethnic unrests, 

however, developed in an unfavourable way and were slowly spinning of control146. In a deteriorated 

situation RESPONDENT had to resort to a requisite measure – to block CLAIMANTS´ platforms. The 

prima facie aim of this measure was to prevent the national extremist group from spreading hate 

speech and fake news, that had significantly stimulated the clashes. Considering the actual number 

of casualties, at that moment, people’s lives were undeniably at stake, therefore there was no leeway 

for delay of the measure or for any interim or experimental solution. It is beyond doubt, that 

national security and peace and protection of people’s lives and are in public interest. 

3. The RESPONDENT´s measure was taken in a due process 

90 The requirement of due process when taking a measure in the ambit of police powers means, that 

the measure shall be adopted without serious procedural violations.147  

91 Blocking of the CLAIMANTS´ social networks was based on a solid legal ground, created by the Law 

No. 0808-L, which was properly enacted, promulgated with the Presidential Decree No. 0578/201-

D and published in the Parliamentary Journal. The period for procuring compliance was mowed 

forward with Decree No. 0599/201-D, which was adopted by the President in compliance with 

laws of Tyrea. 

92 The application of the Law itself was carried out in all cases through respective Ordinances.148 In 

the case of Wink and TruthSeeker, the proceeding is still pending.149 Therefore, RESPONDENT did 

not commit procedural irregularities in issuing the Decrees or the Ordinances. The irregularities of 

RESPONDENT, if any, are not grave or shocking to the senses, especially if considered together with 

the strong public interest in enacting the Ordinances. 

4. There was no direct or indirect benefit to the state from the measure taken by 

RESPONDENT 

93 A direct benefit to the state can be a helpful indicator to distinguish between expropriation and 

non-compensable regulatory measure. This indicator stems from some domestic legal systems, 

 
146 Uncontested Facts, p. 52, ¶21, lines 1624-1627. 
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149 PO3, p. 67, ¶11, lines 2092-2093. 
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however found its expression in the IIA context of tribunal awards as well.150 For example in the 

case of Olguín v. Paraguay the tribunal stated that ‘for an expropriation to occur, there must be actions that 

can be considered reasonably appropriate for producing the effect of depriving the affected party of the property it owns, 

in such a way that whoever performs those actions will acquire, directly or indirectly, control, or at least the fruits of 

the expropriated property’151. 

94 A benefit that is brought by a regulatory measure to the whole society indicates the presence of the 

state´s bona fide, a contrario an appropriation of assets or benefits by an identifiable entity that stems 

from prima facie regulatory measure indicates a strong probability of expropriation.152 

95 RESPONDENT refers to a fact, that CLAIMANTS´ business activities were beneficial to him. 

RESPONDENT appreciated the influx of the foreign capital generally as well as creation of new jobs, 

familiarization with new communication technologies and providing the Tyrean public with 

attractive communication services. To block CLAIMANTS´ platforms was unpleasant and unpopular, 

however, a necessary decision. This measure brought no direct or indirect benefit to the 

RESPONDENT. For example, RESPONDENT did not even seek to use the vacant marketplace or the 

CLAIMANTS´ assets after the platforms were blocked. Nor were the CLAIMANTS´ platforms in any 

way used by any other identifiable entity.  

5. The measures taken by RESPONDENT were proportionate to their aim 

96 To determine whether a measure deprives an investor of his investment and amounts to an 

expropriation or whether it was taken as a regulatory measure, a proportionality test can be very 

helpful.153 RESPONDENT suggest applying the test of proportionality, which includes three levels of 

balancing. Firstly, whether a measure was a minor or major interference [i]. Secondly, whether a 

measure taken was temporary or permanent [ii]. Thirdly, whether an alternative measure was 

available, that might be less effective, but are proportionally less restrictive for the right affected 

[iii].154 

i. Measures taken by RESPONDENT were minor interferences with the investor´s 

rights. 

97 RESPONDENT had to protect its citizens and therefore stop the spreading of hate speech that 

stimulated violence in Tyrea, therefore he ultimately chose to block the CLAIMANTS´ platforms. 

RESPONDENT contends, that this measure was a minor interference with the investor´s rights, since 
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the CLAIMANTS still remained rightful owners of their assets. In comparison with hypothetical 

expropriation, this must be regarded as a moderate measure. 

ii. Measures taken by RESPONDENT were temporary. 

98 RESPONDENT stresses, that the measure taken was only temporary. Firstly, this alternative is 

mentioned in the Art. 117 Penal Code and the Ordinances operate with the wording ‘pending further 

notice’, which is not without a reason. The measures have been taken in reaction to worsened security 

situation, which is clear from the timeline of the course of actions. RESPONDENT intended to 

withdraw them as soon as the security situation improves again, which was unfortunately not the 

case until present. The fact, that the CLAIMANTS withdrew their business from the country shall not 

be attributed to RESPONDENT´s detriment, since the decision was independent on him. 

iii. There was no available measure, that might be less effective, but would be 

proportionally less restrictive for the right affected. 

99 Since the violent altercations claimed a hundred of casualties especially over the course of New 

Year celebrations in January 2018155, the urgency of the situation became obvious. RESPONDENT 

made a serious effort to resolve the situation in a lenient way and already had deployed moderate 

measures, that would be less restrictive for the rights affected. This included increased presence of 

police, tightened security or a national program ‘Tyrea for All’156. It also involved enactment of the 

Law 0808-L, which required an implementation of an algorithm that would prevent radicals from 

using the platforms for encouraging the violent clashes. This already indicates RESPONDENT´s initial 

endeavour to resolve the state of affairs in a way, that would mean the most lenient measure as 

possible towards the investors. 

100 However, as the security situation worsened rapidly.157 RESPONDENT decided to enact a new Decree 

No. 0599/201-D through which the period for pronouncing compliance was moved forward. After 

the period for compliance expired and no effective algorithm was implemented, ultimately 

RESPONDENT blocked the platforms in accordance with the legal framework. Clearly, RESPONDENT 

was determined to keep the course of internet liberalization, while the measure ultimately taken was 

only an extraordinary move. 

101 Regarding the legal requirement to provide the authorities with personal data, RESPONDENT 

submits, that these were necessary to target the fake profiles and the radicals spreading hate speech.  

102 Additionally, RESPONDENT found himself in an unenviable situation to decide, whether it should 

protect the citizens or to prefer the investor´s profit. It cannot be to the detriment of Tyrea, that it 
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chose people´s lives, since a human life value is unquantifiable. Moreover, Tyrea is a developing 

state doing its best to be a reliable actor in the eyes of international community. To stop any violence 

in the country was a legitimate priority. RESPONDENT emphasizes, that the decision making took 

place in an escalated security situation, when Tyrea had any time nor experiences to employ a better 

solution. Nowadays however, it may be too easy to assess the decision-making process through the 

eyes of developed world. 

CONCLUSION 

103 In conclusion, RESPONDENT did not violate TN BIT Art. 6 or TK BIT Art. 6, as its regulatory 

measures did not deprive CLAIMANTS’ of their investment, since RESPONDENTS measures were 

enacted as a legitimate exercise of police powers 
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II. THE RESPONDENT DID NOT BREACH ARTICLE 3.1 OF THE TYREA-

NOVANDA BIT NOR TYREA-KITOA BIT 

104 Arts. 3.1 oblige the contracting states to ensure ‘fair and equitable treatment’ (FET) to the 

investments of nationals of the other contracting state. 

105 FET standard is broadly perceived as a vague legal term; however, tribunals and doctrine have 

recurrently identified several elements which the standard includes. First, protection of legitimate 

expectations has been traditionally identified as a key element of FET standard.158 Next, requirement 

of due process is considered as FET elements, which stems for example from Waste Management v. 

Mexico159 or Genin v. Estonia.160 Tribunals have regarded a protection against manifest arbitrariness 

as an element of FET as well, for instance Enron v. Argentina161 or LG&E v. Argentina Protection162. 

Finally, non-discrimination is regarded as a FET standard traditionally, for example in Saluka v. 

Czech Republic163 or in Waste Management v. Mexico164. 

106 RESPONDENT submits, that he did not breached the Arts. 3.1 and therefore did not fail to comply 

with the FET standard, since he did breach no legitimate expectation of CLAIMANTS [A], he did 

not breached due process [B] and the measures taken were neither arbitrary [C] nor discriminatory 

[D]. 

A. RESPONDENT DID NOT BREACH LEGITIMATE EXPECTATION OF CLAIMANTS 

107 Not even tribunals doubt, that not every expectation can be deemed legitimate. In general, the 

legitimate expectation of investor can arise from a specific commitment or from a general regulatory 

framework.165 RESPONDENT submits, that no specific commitments have been made [1] nor could 

any legitimate expectation arise from a general regulatory framework [2]. 

1. No specific commitments have been made, that would create Claimants´ 

legitimate expectation. 

108 Specific commitments made to the investor can create legitimate expectation. However, these must 

be addressed to it personally, for example, in the form of stabilization clause166. RESPONDENT 

contends, that no such assurances, representations or commitments have been made to the 

CLAIMANTS. Should CLAIMANTS argue, that public comments of the Minister for 
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Telecommunications167 have created such an expectation, RESPONDENT submits, that these 

comments have always been general in the terms of business sector and have never been addressed 

to CLAIMANTS personally. Therefore, no legitimate expectation could have arisen to the 

CLAIMANTS. 

2. Change of General Regulatory Framework cannot be considered a Frustration 

of Legitimate Expectations. 

109 In general, it is a state´s sovereign right and obligation to regulate in reaction to the social, 

environmental or other development in the country. And even if BIT is concluded, the FET may 

not mean the virtual freezing of the legal regulation of economic activities.168 The EDC v. Romania 

tribunal stated, that ‘except where specific promises or representations are made by the State to the investor, the 

latter may not rely on a bilateral investment treaty as a kind of insurance policy against the risk of any changes in 

the host State’s legal and economic framework. Such expectation would be neither legitimate nor reasonable’. 

110 Analogically, CLAIMANTS should not have relied on the BITs as on an insurance policy. Not only 

should they know clearly, that the laws may change, but they also had to take environment of a 

post-conflict developing country in account. 

111 RESPONDENT submits that in the context of post-conflict state and in absence of specific 

commitments made to CLAIMANTS, no legitimate expectations could have been created. First, a 

context in which the investment has been made has to be taken in account. In Genin v. Estonia the 

Tribunal considered ‘it imperative to recall the particular context in which the dispute arose, namely, that of a 

renascent independent state, coming rapidly to grips with the reality of modern financial, commercial and banking 

practices and the emergence of state institutions responsible for overseeing and regulating areas of activity perhaps 

previously unknown. This is the context in which Claimants knowingly chose to invest in an Estonian financial 

institution’169.  

112 More precisely in Parkerings-Compagniet v. Lithuania the tribunal stated, that ‘no expectation that the laws 

would remain unchanged was legitimate’ in that case and that the investor should have protected himself 

with a contractual instrument. As the state´s need to pass a new legislation compatible with a new 

regime should be expected. 

113 Similarly, when assessing CLAIMANTS´ investment in Tyrea, the context and its antecedent 

circumstances must be considered. In 2012 the Tyrean state had been in a turmoil of the civil war 

and only in 2013 first democratic elections took place.170 The post-conflict reconstruction of a state 

 
167 Uncontested Facts, p 52, ¶18, lines 1599-1602; Ibid p. 48, ¶5, lines 1490-1493. 
168 EDF v. Romania, p. 62, ¶217. 
169 Genin v. Estonia, p. 84. 
170 Uncontested Facts, p. 48, ¶1, lines 1459-1462. 
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is a process that takes years and decades. In Parkerings-Compagniet v. Lithuania the state declared its 

independence in 1990 after a decades-long occupation that included violence as well. The tribunal 

considered it as being in a political transition in 1998, which means 8 years after the Lithuania came 

into existence. 

114 However, CLAIMANTS´ knowingly chose to enter the Tyrean market in 2015, only two years after 

the state came into existence. Analogously to the case of Genin v. Estonia, the Tyrean state could 

have been deemed a renascent independent state coming rapidly to grips with the reality of modern 

commerce and it is legitimate to expect, that the CLAIMANTS, as business professionals, had been 

acquainted with the characteristics and specifics of the Tyrean market. Therefore, it can be 

concluded, that the CLAIMANTS had to calculate with the risks that a post-conflict country´s 

economy includes when entering the Tyrean market. 

115 Additionally, CLAIMANTS had to not only be aware of these risks, but they have even enjoyed the 

benefits that this situation brought, as the risky Tyrean market was still free of competition, since 

no big social networks like Facebook, Twitter or others have entered the market until present day171 

and the three CLAIMANTS were allowed to share the full amount of potential users among 

themselves. Similarly, in Generation Ukraine v. Ukraine172 the claimant ‘was attracted to the Ukraine because 

of the possibility of earning a rate of return on its capital in significant excess to the other investment opportunities in 

more developed economies.’ Based on this, the Tribunal regarded the investment as speculative. 

B. RESPONDENT´S MEASURE WERE TAKEN IN DUE PROCESS 

116 As the tribunal in Middle East Cement Shipping and Handling Co. v. Egypt stated, the seizure and auction 

of the property of the claimant without notification violated the FET. Respondent stresses, that he 

had not acted in this manner. On the contrary, RESPONDENT enacted the Law No. 0808-L, which 

established the obligation of the CLAIMANTS to create an algorithm and provide the authorities with 

the data of its users. This act was properly promulgated and published in the Parliamentary 

Journal.173 CLAIMANTS should have known the laws of Tyrea as a part of their due diligence. Based 

on this, the consequences of failure to comply with laws of Tyrea should have been well-known to 

them in advance. 
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C. MEASURES TAKEN BY RESPONDENT WERE NOT ARBITRARY.  

117 For a measure to be considered arbitrary, it should inflict damage to the investor without serving 

legitimate purpose and should be without rational explanation, it should be based on prejudice or 

bias.174 

118 The tribunal in Enron v. Argentina made it clear: ‘The measures adopted might have been good or bad, a 

matter which is not for the Tribunal to judge (…) but they were not arbitrary in that they were what the Government 

believed and understood was the best response to the unfolding crisis. Irrespective of the question of intention, a finding 

of arbitrariness requires that some important measure of impropriety is manifest’175 

119 RESPONDENT requests the tribunal to follow the approach of the Enron v. Argentina tribunal and 

stresses, that this was the case. As mentioned above, RESPONDENT in bona fide followed the public 

interest and was forced to act under pressure and fear of slipping back into civil war.176 The 

government certainly believed, that to stop spreading of hate speech was the best way to react on 

rising civil clashes in the country. To make it clear, the measures taken were in accordance with the 

timeline of the security situation in Tyrea. CLAIMANTS had a clear chance given by RESPONDENT 

to comply with the legal requirements in the beginning but failed. At the ultimate stage, it was a 

rationale choice for the RESPONDENT to prefer protection of people´s lives.  

120 Should CLAIMANTS criticise the lack of communication by the RESPONDENt, it should be 

considered, that the government focused on the solution of the security crisis with all its power at 

that time. Moreover, the Law No. 0808-L was properly promulgated and published in the 

Parliamentary Journal177. Therefore, CLAIMANTS should have known the consequences of the failure 

to comply with the laws in advance. 

D. THE MEASURE TAKEN BY RESPONDENT WAS NOT DISCRIMINATORY 

121 Measure is likely to be considered discriminatory if it singles out the claimant without a legitimate 

justification.178 However, RESPONDENT contends, that this was not the case. RESPONDENT has 

enacted a Law, that applied to all social networks without a difference. Three of them – SpeakUp, 

Whistler and Wink, have been blocked in accordance to the relevant laws. Two of them are currently 

being prosecuted on the same legal ground. The Penal Code of Tyrea provides two alternative 

sanctions – fine or blocking, that should be applied in a legitimate discretion of Tyrea to fit the aim 

of the law. In accordance with the laws of Tyrea, all social networks in the country have been 

affected by the measure. 
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CONCLUSION 

122 In conclusion, RESPONDENT did not violate TN BIT Art. 3.1 or TK BIT Art. 3.1 and therefore did 

not fail to comply with the FET standard, since he did breach no legitimate expectation of 

CLAIMANTS, he took the measures in due process and the measures taken were not arbitrary nor 

discriminatory. 

III. CLAIMANTS’ CALCULATIONS FOR DAMAGES ARE ILL-SUPPORTED AND 

BASED ON FALSE AND INCORRECT LEGAL AND FACTUAL ASSUMPTIONS 

123 The amount of money that is at stake in the investment arbitration in general is often very high, as 

some scholars have specifically pointed out179180. At the present case, CLAIMANTS demand in total 

almost a hundred million dollars. RESPONDENT argues, that especially such a huge amount of 

damages shall be supported by a very strong evidence. Already the decision of the US-Venezuela 

Mixed Claims Commission in 1900s stated, that ‘damages to be recoverable must be shown with a reasonable 

degree of certainty and cannot be recovered for an uncertain loss’181. The Iran-US Claims Tribunal in Amoco 

International Finance v. Iran stated clearly, that ‘one of the best settled rules of the law of international 

responsibility of States is that no reparation for speculative or uncertain damage can be awarded‘.182 The 

International Law Commission confirmed that lost profits are recoverable ‘where an anticipated income 

stream has attained sufficient attributes to be considered a legally protected interest of sufficient certainty to be 

compensable‘.183 

124 In the context mentioned above, RESPONDENT contends that CLAIMANTS’ computation of damages 

contained in Mr. Alonzo´s expert report is flawed for several reasons. Firstly, the track record for a 

calculation of lost profits is insufficient [A]. Secondly, revenues estimated for 2018 are highly 

uncertain [B]. Thirdly, the calculation of lost profits for 2018 incorrectly only includes revenues 

until blocking [C]. Fourthly, the discount rate is estimated too low [D]. Fifthly, there is not 

sufficient evidence of possible opportunity for market expansion and lost profits [E]. 

A. THE TRACK RECORD FOR CALCULATION OF LOST PROFIT IS INSUFFICIENT 

125 CLAIMANTS have chosen a DCF method to calculate damages allegedly suffered. Despite being a 

valuable instrument in other cases, the DCF here is inappropriate because no sufficient track record 

of profitable operations is at a disposal. As the tribunal in Metalclad184 noted that normally to use 

DCF method can be appropriate, in a situation ‘where the enterprise has not operated for a sufficiently long 
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time to establish a performance record, or where it has failed to make a profit, future profits cannot be used to determine 

the going concern or fair market value.’ The tribunal determined the minimal time of profitable operations 

are two or three years. In Southern Pacific Properties v. Egypt185, the tribunal based its rejection of the 

DCF method besides other reasons on the insufficient records of the profits, as the company 

operated since 1974 and the business was cancelled in 1978. Similar reasons for rejection of DCF 

method stated the tribunal in Wena Hotels Limited v. Egypt186, since the company operated for less 

than 18 months. In connection with other factors, not even 4-year operational time was deemed 

sufficient by the Tribunal in AIG v. Iran.187 These ‘other factors” included social changes in the 

context of a revolution. However, the RESPONDENT argues, that an escalation of ethnic conflict 

includes social changes, as well and therefore makes this case strongly relevant. 

126 CLAIMANTS provided the tribunal with a damage calculation by Mr. Alonzo, who exclusively relies 

on the DCF method. The calculation is based on the income data for previous years 2016 and 2017, 

which was the operational time of CLAIMANTS’ business in Tyrea. To make it clear, Mr. Alonzo 

predicts the revenues for 2018 based on nothing more than two-year operational time. The 

RESPONDENT deems it as untenable to consider data about two-year real operational time to be a 

sufficient evidence to predict the performance in the third year. RESPONDENT does not question 

that the CLAIMANTS´ business was a huge success in the first two years; however, it was not certain 

that it would continue in the third year as well. RESPONDENT points out that future profits in the 

case of emerging companies cannot be determined with a certainty, especially in an instable 

developing country. For example, RESPONDENT reminds the case of WeChat, a mobile app, which 

entered the Indian market in 2012. Initially, it seemed to be a success, however soon it experienced 

increased number of uninstalls and a huge downfall.188  

B. REVENUES ESTIMATED FOR 2018 ARE HIGHLY UNCERTAIN 

127 In the expert report CLAIMANTS strongly rely on their assumption (or rather optimistic hope), that 

without RESPONDENT´S expropriatory measure, the revenues included in the calculation would 

reach approximately double values. This assumption, however, contradicts with the reality. 

RESPONDENTS stresses, that the revenues in 2016 and 2017 corresponded with the relatively calm 

environment in the country. However, in January 2018 the violence and instability increased rapidly 

and with this situation continuing, the revenues as anticipated in the report are highly uncertain. 

Precisely, in the instable country with ethnic clashes, the business can hardly prosper. 
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128 Similar of uncertainty made the Iran-US Claims Tribunal reject the claims for lost profits, even 

though it proved sufficient past record of profitable operations. In Phelps Dodge v. Iran, the Tribunal 

stated that it ‘could not properly ignore the obvious and significant negative effects of the Iranian Revolution on 

SICAB´s business prospects, at least in the short and medium term”.189 Importantly, with this decision the 

Tribunal confirmed, that a previous successful performance record is not a sufficient condition, 

which is stressed by Ripinsky and Williams.190 

129 CLAIMANTS and the expert report absolutely ignore the potential negative effects of the civil unrest 

on their business. It cannot be deemed as certain, that their business would gain revenues in a 

double value of the previous year. 

C. CALCULATION OF LOST PROFITS IN 2018 INCORRECTLY ONLY INCLUDES REVENUES 

UNTIL BLOCKING 

130 CLAIMANTS demand compensation of lost profits for 2018 – a period, when CLAIMANTS were 

allegedly hindered to continue their business. In theory, when calculating lost profits, we refer to 

lucrum cessans, which covers net gains lost or the net profit, that the investment would raise.191 To 

calculate net profit, costs shall be deducted from the revenues. Ripinsky and Williams explain, that 

in DCF ‘expenditures must be deducted from the amount of cash flows to be generated by and asset, to arrive at a 

net figure of lucrum cessans an prevent double counting”.192 

131 Incorrectly, in the expert report, Mr. Alonzo takes in account the potential revenues of the whole 

year in 2018, however the costs are only calculated for the time period until the blocking. Therefore, 

in the remaining time period (after blocking) CLAIMANTS do not demand lost profit, on the contrary 

they demand lost revenues, which is a substantial difference. If the tribunal awards the criticised 

amount calculated in the expert report, it would made RESPONDENT pay not only possible revenues, 

that have been allegedly lost because of RESPONDENT´S measure, but it would also made 

RESPONDENT pay all the operating business costs, which is regarded as highly unfair by 

RESPONDENT.  

D. DISCOUNT RATE IS ESTIMATED TOO LOW 

132 The DCF method chosen by CLAIMANTS deals with the country risk through application of 

discount rate as a WACC of 5 %. Application of discount rate is one of many relevant ways to 

incorporate the risks endangering the investment into the calculation of damages. As CLAIMANTS 

included the country risk and other risks themselves, their inclusion in discount rate is not deemed 
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contentious. However, the RESPONDENT opposes to the unreasonably low value of the discount 

rate applied. 

133 First, RESPONDENT stresses, that the level of investment risk depends on the risk profile of the 

country, where the investment has been made.193 In this context, Tyrea is a country in transition to 

democracy after a history that includes dictatorship and a civil war. Currently ethnic clashes are 

reality there and the fear of falling into a civil war again is still present. Based on this, there is no 

doubt, that Tyrea is a developing country. 

134 As scholars have noted, the investment risk increases when investing in a developing country.194 

This was also confirmed by tribunals, for example in Parkerings-Compagniet AS v. Lithuania, which 

even rejected the claim for damages based on the fact, that the investor knowingly chose to invest 

in a country in transition.195 The tribunal in AMT v. Zaire made it clear, that the investor ought to 

bear the high political and business risks of investing in a country like Zaire and pointed out, that 

these shall differ from countries as Switzerland.196 More precisely, regarding in Philips Petroleum v. 

Iran, the tribunal regarded the discount rate suggested by the claimant as being too low (it was 4,5 

%) and not reflecting certain risks and therefore the Tribunal reduced the amount of compensation 

accordingly.197 The Himpurna tribunal adjusted the discount rate from 8,5% to 19% with regard to 

the risk faced by the project.198 

135 Similarly, RESPONDENT argues that the discount rate applied does not realistically reflex the risks 

present in Tyrea. In conformity with the decision mentioned it is up to the Tribunal to adjust the 

discount rate accordingly.  

E. THERE IS NOT SUFFICIENT EVIDENCE OF POSSIBLE OPPORTUNITY FOR MARKET 

EXPANSION AND LOST PROFITS  

136 CLAIMANTS demand a compensation for lost opportunity for market expansion. However, they 

have not provided the tribunal with sufficient evidence. CLAIMANTS only confirmed an approximate 

date of market expansion199 and Mr. Alonzo sketched possible expenses and revenues in his expert 

report, which was created ex post and therefore cannot be deemed as a business plan. The business 

plan in order to be deemed as a firm basis for a damage calculation should have been approved 

prior to the measure in question, that was stressed by the Tribunal in ADC v. Hungary200.  
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137 When having real plans of entering a foreign market in a time horizon of 4-5 years, which was the 

case of CLAIMANTS, it can be reasonably expected, that the investor has already concluded some 

contracts regarding his future investment. Indeed, these contracts could be a firm basis for a lost 

profit calculation, which has been confirmed by tribunals. In PSEG v. Turkey, the tribunal noted 

that a ‘fully detailed contract can well determine a basis for the calculation of future profits’.201 However, in the 

case assessed, the tribunal has deemed the lost profits for speculative and uncertain, because the 

parties have never finalized the essential commercial terms of the relevant contract and have not 

completed the transaction.202 Similarly, in Petrobart v. Kyrgyz Republic the tribunal rejected the lost 

profit claim because of the absence of binding contract, i.e. there was a contract, but lacked 

guarantees of purchases from the claimant.203 The Tribunal in ADC v. Hungary also rejected the 

claim for compensation of lost future development opportunities because claimants had no ‘firm 

contractual rights to those possible projects’ and it would be ‘unstable to quantify, with any fair degree of precision, 

the damages, that would have resulted from the loss of those alleged opportunities’.204 

138 Concluding from the fact, that CLAIMANTS have not provided the tribunal with any evidence of 

contracts that would have been made in order to expand to Alcadia and Larnacia nor have they 

submitted any ex ante business plan, the lost profits of the opportunity for market expansion cannot 

be calculated with sufficient certainty and therefore cannot be awarded. 

IV. AS AN ALTERNATIVE, METHOD OF PROVEN EXPENDITURES IS PROPOSED BY 

RESPONDENT 

139 Tribunals rarely have problems in awarding damnum emerges, because the lost already occurred205. 

Already in Shufeldt case (USA v Guatemala) the tribunal stated, that ‘the damnum emergens is always 

recoverable, but the lucrum cessans must be the direct fruit of the contract and not too remote or speculative’.206 

RESPONDENT argues, that the future profits calculated by the CLAIMANTS are uncertain in this case 

similarly, based on the arguments delivered above. On the account of its uncertainty and 

speculations, the lost profits shall not be awarded. The only proven part of the damages consists of 

damnum emergens, i.e. Direct Damages. To create a solid calculation of this proven and certain part 

of damages, RESPONDENT suggest a method of proven expenditures. 

140 The final outcome of the calculation of proven expenditures shows the amount invested. It is a 

relatively popular practice to apply the method of proven expenditure in a situation, when the 
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evidence necessary to apply an income-based method has been considered insufficient.207 An 

advantage of the method, that are decisive for the tribunals, is that the expenditures can be 

ascertained with higher certainty and relative ease.208 RESPONDENT acknowledged the fact, that the 

method of proven expenditures sometimes does not reflect the fair market value precisely. 

However, in this case of huge amount of uncertain lost profits demanded, RESPONDENT stresses, 

that this only method can conclude reasonably certain calculation of damages. 

CONCLUSION 

141 In conclusion, CLAIMANTS’ computation of damages is flawed, since the track record for a 

calculation of lost profits is insufficient, the revenues estimated for 2018 are highly uncertain, the 

calculation of lost profits for 2018 incorrectly only includes revenues until blocking, the discount 

rate is estimated too low and there is not sufficient evidence of possible opportunity for market 

expansion and lost profits. A method of proven expenditure is a better alternative, since it includes 

only certain expenses. 
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PRAYER FOR RELIEF 

In the light of the above, RESPONDENT respectfully requests the Arbitral Tribunal to:  

(1) grant the Provisional Measures requested by the RESPONDENT; 

(2)  find that it does not have jurisdiction over the present dispute; 

(3) find that the Republic of Tyrea did not breach Arts. 6 BITs  

(4) find that the Republic of Tyrea did not breach Arts. 3.1 of the BITs; 

(5) find that CLAIMANTS are not entitled to the damages; 

(6) find that CLAIMANTS bear the costs of the arbitral proceedings. 

 


