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1 

STATEMENT OF FACTS 

 

1. The Claimants are (i) FriendsLook, a company duly incorporated in 

accordance with the laws of Novanda, is a global network bringing together 

people from around the world, providing a multifaceted platform to share text, 

pictures and videos along with the possibility to create pages, groups and 

virtual meet-ups; (ii) Whistler, a company constituted in accordance with the 

laws of Kitoa that operates as a social network which allows users to express 

their thoughts and ideas in short posts (texts), also called whistlers, which can 

be liked, commented on or being reposted as “re-whistles”. (iii) Speakup, a 

company also incorporated in accordance with the laws of Kitoa, international 

social network which uses the “blog format” where everyone can create and 

maintain blogs populating them with any content they like. The Claimants are 

cumulatively owned by Expedia, FinanceHub and TurboFin, as minority 

shareholders. 

2. Respondent is Tyrea. On September 10, 2000, Tyrea and Novanda ratified a 

bilateral international investment treaty. Likewise, on May 25, 2001, Tyrea 

ratified an international bilateral investment treaty with the Kitoa.  

3. Tyrea used to be a military dictatorship, the state emerged from a civil war 

caused on September 2012. The war was caused by two ethnic majorities, the 

Minyar and the Tatyar. The hostilities calmed down and elections were 

celebrated on January 2013. Nevertheless, the tension between both groups 

was obvious and never ceased to exist.  

4. During the dictatorship, Tyrea had been through a period of extreme strict 

internet censorship, as a result, the government had promised to ensure the 

freedom of speech over the web by permitting new possibilities through the 

internet.  
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5. On September 10, 2013, the Respondent passed a new Law on Media and 

Information no. 1125-L liberalizing the web and stopping their control over the 

media and press. At the time, the spokesperson for the Tyrean parliament 

announced to the press that platforms such as Friendslook, Speakup and 

Whistler were considering Tyrea as a new market, and the Tyrean government 

was expecting fruitful collaboration in the future with these platforms. 

6. The Claimants launched in January and June, 2015. After a few months, their 

platforms became a tremendous success in Tyrea, gaining millions of new 

users, with Friendslook being considered the most influential of social media. 

Due to the potential of this new market in practice, all three social media 

platforms started searching for ways to boost usage in Tyrea, developing new 

features, services and platforms specially made for Tyrean public. Friendslook 

even created a local branch in Tyrea and launched the Tyrean version of its 

website. The new features of these platforms were expected to be launched by 

2018. Additionally, they were planning on proceeding with a market expansion 

in this region, being Tyrea the selected as the location for the establishment of 

the headquarters for this companies. Furthermore, based on the successful 

impact of these platforms in Tyrea, since late 2016, Claimants were negotiating 

with the neighboring states, Alcadia and Larnacia for better conditions to start 

operations in said countries.  

7. The conflict between both ethnic groups kept being a problem in Tyrea’s 

territory and the government could not control the conflict rising. In December 

2017, street fights and altercations were reported. The Respondent started 

announcing public statements in which they attributed their incapacity to have 

authority over the conflict was partly because the Claimants’ social media 

platforms were used to keep organizing it.   

8. Consequently, on January 12, 2018, the Respondent passed (i) Law 0808-L 

amending the Law on Media and Communications, and (ii) Decree No. 

0578/201-D, in which they created the obligation for social networks operating 
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in Tyrea of developing an algorithm to filter content that could arouse the 

ethnic conflict. The Respondent granted the Claimants a period of 60 days to 

develop and implement said algorithm. Also the Law required Personal ID 

cards of Tyrean users, which the Tyrean government should be able to access.  

9. The Claimants started working in the establishment of the measures imposed 

by the government. The term imposed by the Tyrean government was suitable 

to the Claimants, taking into consideration the testing and adjustment of the 

algorithm. The personal ID card was a controversial matter for platforms. 

Nevertheless, they started taking action in order to fulfill the new requirements 

of the legislation. 

10. Thirty days into this period and without prior notice, contrary to the original 

announcement, on February 11, 2018, the Respondent issued the Decree No. 

0599, reducing such term. The term was slashed from a 60-day period to 45 

days. Leaving the platforms, a term of 15 days to finish implementing the new 

requirements.  

11. The Claimants provided a first version of the algorithm within the new 

deadline. Nevertheless, the Respondent blocked the Claimants’ social media 

platforms. Other social networks of the same type of activity were not blocked.  

12. The action performed by the government of the Republic of Tyrea, of 

attributing the ethnicity tension to these social media platforms, ended up 

ruining the negotiations with the neighboring countries because of the similar 

social context between them. After the blockage of the platforms, the 

neighboring countries informed the Claimants that they would not allow them 

to operate in their territories.  

13. As a result, on June 29, 2018, the Claimant proceeded to file a request for 

arbitration to ICSID.  

14. The request for arbitration was registered July 16, 2018.  
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ARGUMENTS 

PROVISIONAL MEASURES 

A. The Tribunal Shall Grant the Provisional Measure Requested by Tyrea 

1. Claimants are responsible for waging an aggressive, one-sided media campaign 

against the Tyrean Government  

1. Since the Tyrean government proceeded to block the Claimants’ websites, 

Claimants have been waging a media campaign against the government.  

2. In this sense, “media campaign” is defined as a planned series of newspaper 

articles, television interviews, etc. that are intended to achieve a particular 

aim.1 

3. As it was accepted by the Claimants, it all started with the publication of the 

Request for Arbitration in The Global Herald. Even if Claimants have only 

accepted responsibility for this publication, denying they were behind the rest 

of the publications is totally absurd.  

4. Claimants shared their Request for Arbitration, along with a witness false 

statement, coming from the Regional Vice-President of SpeakUp. This 

statement was about the Tyrean’s Minister of Telecommunications, 

Information Technology and Mass Media threatening the Claimants with the 

blocking of the platforms if they did not allow the government access to the 

platform. This is not only false but extremely misleading, considering that at a 

glance and without needing to go any further, it gives rise to an erroneous 

perception of Tyrea and its intentions.  

 
1 Cambridge University Press (N.D.), Cambridge Dictionary, 10 September 2019, from 
https://dictionary.cambridge.org/ 
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5. The publication of the Request for Arbitration, far from being a responsible 

action to inform shareholders and all interested parties, makes public and 

promotes a one-sided point of view of the whole situation, including the 

dispute.  

6. By way of unilateral disclosures to the media, Claimants are seeking to 

influence the outcome of the dispute, through influencing the public opinion 

and the Tribunal’s opinion along with it. And such false statements, further 

than stating facts, end up condemning Tyrea. 

7. Famous digital international newspapers such as “international-news.com” 

have used the Request for Arbitration, isolating phrases from Respondent’s 

response to the request for arbitration to portray Tyrea as an oppressor of free 

speech. By way of example, one of the phrases was “freedom of expression is 

hypocritical”, which was part of a sentence. “International-news.com” took 

half of the sentence and reproduced it out of context. This same phrase, was 

later reproduced by other international newspapers such as The Vox Mundus, 

The Freedom Writer, and The World Times. The latter even focused its article 

on Tyrea’s World Expo Bid, questioning whether if the Bureau International 

des Expositions should ignore “grave restrictions on rights and freedoms in 

Tyrea”.  

8. Furthermore, when Whistler’s representative was asked whether they would 

refrain from the aggravating conduct, he responded that they would stop “when 

Tyrea withdraws its World Expo Bid”. Subsequently, SpeakUp’s 

representative stated that “the lobbying will continue”. These actions 

themselves constitute all the evidence needed to prove that there is an 

aggressive one-sided campaign aiming to aggravate the dispute, prejudicing 

Tyrea’s position not only from an international point of view, but also in the 

dispute. This is taking into account that the Claimants, when asked about it, 

recognized their aggravating conduct stating that they would change that 

conduct subject to one condition: the withdrawing of the World Expo Bid by 



 
 

 

6 

Tyrea. These actions are aiming to prejudice not only the status quo of Tyrea, 

but also its right to exercise its sovereignty on its international affairs.  

2. There is no general right to disclose any kind of information. 

9. The Tribunal has previously considered that, although there is no general right 

of confidentiality, there is no general rule permitting unfettered publication. 2 

In this respect, the Tribunal in Biwater Gauff, which addresses this question, 

has established the following: 

“In the absence of any agreement between parties on this issue, there is 
no provision imposing a general duty of confidentiality in ICSID 
arbitration, whether in the ICSID Convention, any of the applicable 
Rules or otherwise. Equally, however, there is no provision imposing a 
general rule of transparency or non-confidentiality in any of these 
sources.”3 

 
10. In this connection, the Tribunal in Abaclat stated: 

“If it is true that there is no general duty of confidentiality, this is not to 
be understood as a “carte blanche”, entitling a Party to disclose as it 
deems fit any kind of information or documents issued or produced in 
this proceeding.”4 

 
11. In Abaclat, the Tribunal also stated that: 

“In conclusion, the Tribunal deems that the ICSID Convention and 
Arbitration Rules do not comprehensively cover the question of the 
confidentiality/transparency of the proceedings. Thus, in accordance 
with Article 44 of the ICSID Convention and Rule 19 of the ICSID 
Arbitration Rules, unless there exists an agreement of the Parties on the 
issue of confidentiality/transparency, the Tribunal shall decide on the 
matter on a case by case basis and, instead of tending towards imposing 
a general rule in favour or against confidentiality, try to achieve a 
solution that balances the general interest for transparency with 
specific interests for confidentiality of certain information and/or 
documents.”5 

 

 
2 United Utilities, ¶ 81 
3 Biwater Gauff, ¶ 121 
4 Abaclat, ¶ 79 
5 Abaclat, ¶ 73 
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12. Considering the aforementioned statements of many Tribunals, it is worth 

mentioning that the Respondent is not asking for the Claimants to abstain from 

engaging in general discussion about the case in public, which could include 

updates on the status of the case, or even just summarizing the positions of the 

parties. Nevertheless, the publication of arbitration documents, such as the 

Request for Arbitration, not to mention the response to the request for 

arbitration, which was not even written and submitted by them, but by the 

Respondent, could exacerbate the aggravating of the dispute and Tyrea’s 

image.  

13. By sharing these documents, Claimants contributed and nourished the anti-

government media campaign. The foregoing considering that, along with the 

publication of these documents, a one-sided false statement was also published. 

This clearly incited other media sources to take Claimants’ side reproducing 

phrases out of context and without considering the Respondent’s position in 

this matter, consequently influencing the public opinion and giving place to 

unreliable sources for subsequent articles or reports.  

14. Further, far from being necessary or a duty of responsibility upon its 

shareholders and interested parties, the publication of these documents only 

offered Claimants’ position in this dispute. 

15. Actions such as the publication of these documents, the lobbying and the false 

statements by Claimants’ representatives all together, reinforce the idea of the 

waging of a media campaign.  

16. For the foregoing idea, and considering that there is no general provision 

regarding non-confidentiality, the Tribunal should regulate this by ordering the 

Claimants to abstain from all the aforementioned actions that could aggravate 

its position in this dispute, and affect its economic status quo and its 

international affairs; which are certainly already being affected as it will be 

explained shortly through this memorial. 



 
 

 

8 

3. Application for Provisional Measure satisfies the circumstances requested under Art. 

47 of the ICSID Convention  

17. Art. 47 of the ICSID Convention foresees the possibilities for the Tribunal to 

grant provisional measures, establishing: 

“Except as the parties otherwise agree, the Tribunal may, if it considers 
that the circumstances so require, recommend any provisional 
measures which should be taken to preserve the respective rights of 
either party.” 

 
18. Moreover, ICSID Arbitration Rules, in its Art. 39(1), provides: 

“At any time after the institution of the proceeding, a party may request 
that provisional measures for the preservation of its rights be 
recommended by the Tribunal. The request shall specify the rights to be 
preserved, the measures the recommendation of which is requested, and 
the circumstances that require such measures.”  

 

19. Practical circumstances or requirements have been developed by Tribunals 

when analyzing Art. 47 of the ICSID Convention, although in different ways, 

in order to assist in determining in what circumstances provisional measures 

apply. 6 

20. These requirements are: prima facie jurisdiction of the Tribunal; the existence 

of a right susceptible of protection; necessity on the measure requested; 

urgency on measure requested; and proportionality on the measure requested7, 

which will be respectively and carefully analyzed.  

 

a) Prima facie jurisdiction of the Tribunal  

21. Pursuant to Art. 39(2) of ICSID Arbitration Rules, the Tribunal shall give 

priority to the consideration of a request made pursuant to paragraph (1).8 

 
6 United Utilities, ¶ 78 
7 United Utilities, ¶78 
8 ICSID Arbitration Rules, Art. 39(2) 
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22. By virtue of the legal institution of provisional measures, these are generally 

urgent, which is why they are supposed to be adopted quickly. And as it was 

stated in Pey Casado, it will be possible to adopt, recommend, indicate or order 

these measures at any stage of the proceeding.9 Therefore, even though the 

Tribunal has not reached any decision in connection with the jurisdiction on 

the merits, the Tribunal has prima facie jurisdiction to decide on this 

application.  

23. Additionally, the Tribunal in Pey Casado states that: 

“According to the majority and generally accepted opinion, the 
International Court only requires a prima facie test to declare itself 
competent to indicate provisional measures “if lack of competent is not 
apparent and the text invoked by the Claimant on which the competence 
of the Court if founded confer upon it prima facie competence.””10 

 

24. In light of the above, it is important to highlight that ICSID Convention, in its 

Art. 36(3) foresees a preliminary examination by the Secretary-General: 

“The Secretary-General shall register the request unless he finds, on 
the basis of the information contained in the request, that the dispute is 
manifestly outside the jurisdiction of the Centre. He shall forthwith 
notify the parties of registration or refusal to register.”11 
 

25. The Secretary will register the request and the subsequent documents if he/she 

considers that it the dispute is not clearly outside the jurisdiction of the Centre, 

which can be considered as a prima facie test regarding jurisdiction.  

26. Moreover, even though Respondent is objecting the jurisdiction on the merits 

of this Tribunal, there is no element that gives place to doubts regarding the 

competence of the Arbitration Tribunal to recommend provisional measures, 

as provided in Art. 47 of the Convention and Rule 39 of the Rules of 

Arbitration, considering that the respondent itself requested that the Tribunal 

adopt provisional measures against the Claimants, which is a manifest 

 
9 Pey Casado, ¶ 5 
10  Pey Casado, ¶ 8 

11 ICSID Convention, Art. 36(3) 
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acceptance of the legal authority conferred upon the Tribunal by the 

aforementioned articles, as it occurred in Pey Casado.12 

 
 

b) An existing right to preserve through the provisional measure 

27. In order to understand the existence of a right to preserve in this case, it is 

important to mention Art. 39(1) of the ICSID Arbitration Rules,  which reads 

as follows: 

“Nothing in this Rule shall prevent the parties, provided that they have 
so stipulated in the agreement recording their consent, from requesting 
any judicial or other authority to order provisional measures, prior to 
or after the institution of the proceeding, for the preservation of their 
respective rights and interests.” 

 
28. In this case, Tyrea is seeking protection of procedural and substantive rights. 

The former such as the right to the non-aggravation of the dispute and also the 

right to due process, which are both subject to protection under Art. 47 of the 

ICSID Convention. The latter, such as its status quo on economic development 

and international affairs. 

29. In connection to the right of the non-aggravating of the dispute, as long as the 

media campaign persists, including such acts as showing up as popular and 

“flagged” in its websites all kind of articles based on false statements and one-

sided facts of the dispute, the public opinion will continue to be influenced and 

this could certainly imply an important level of pressure on the Tribunal.  

30. In order to reinforce this right, the Tribunal in Plama v. Bulgaria states: 

“The rights to be preserved must relate to the requesting party’s ability 
to have its claims and requests for relief in the arbitration fairly 
considered and decided by the arbitral tribunal and for any arbitral 
decision which grants to the Claimant the relief it seeks to be effective 
and able to be carried out. Thus the rights to be preserved by 
provisional measures are circumscribed by the requesting party’s 
claims and requests for relief. They may be general rights, such as the 

 
12 Pey Casado, ¶ 13 
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rights to due process or the right not to have the dispute aggravated…”. 
13 

31. As it was previously explained, the strong and persistent influenciation of 

public opinion in connection with this case, increases the possibilities for the 

Tribunal to be not only influenced but also incited to failure regarding fairly 

considering the Respondent’s request for release.  

32. The continuance of the media campaign started by the Claimants will end up 

jeopardizing the integrity of proceedings and Tyrea’s due process rights. This 

considering that the latter includes the right to a trial before this Arbitration 

Tribunal and not before the media. The media campaign can threaten these 

rights creating an erroneous picture of the dispute and of Tyrea’s position. and 

thus a parallel forum for the resolution of this dispute.  

33. In connection to substantive rights to be preserved, and considering Art. 39(1) 

of the ICSID Arbitration Rules, interests are also subject to protection through 

provisional measures.  

34. Thus, interests of Tyrea, which imply potential rights to exist, such as hosting 

the World Expo 2030, or even the sovereign right to participate in the World 

Expo Bid that actually exists, the right of preserving its status quo and even 

improving it, in this case, regarding being a country in economic and social 

development, could all be affected if this campaign continues.  

 

c) The circumstance of necessity of the measure requested  

35. In the instant case, the mere chance of the future exacerbation of the dispute or 

procedural unfairness shall suffice for the Tribunal to grant a provisional 

measure in order to safeguard the integrity of the procedure.  

36. Ordering the Claimants to abstain from any conduct that might aggravate the 

dispute will surely warrant the protection of Tyrea’s procedural rights, 

 
13 Plama v. Bulgaria, Order of 6 September 2005, ¶ 40 
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preventing the external and media pressure on the Tribunal that Claimants have 

been clearly seeking to achieve.   

 

d) The circumstance of urgency of the measure requested  

37. The measure requested is certainly urgent provided that a media trial, which is 

the parallel forum previously mentioned, could cause irreparable harm to 

Respondent’s right to non-aggravating of the dispute, due process, Tyrea’s 

international reputation or public image, and its status quo.  

38. Tyrea’s status quo consists in a current economic and social development.  

39. Such status quo, can be easily affected by the campaign waged by the 

Claimants and the condition that they are imposing for Tyrea in order for them 

to stop the one-sided aggressive campaign.  

 

e) The circumstance of proportionality on the measure requested 

40. As it was stated by the Tribunal in Sergei Paushok, in order to analyze the 

proportionality of the provisional measure, the Tribunal is called upon to weigh 

the balance of inconvenience in the imposition of measures.  

41. The measure requested by the Respondent is clearly and certainly proportional 

considering that Claimants will not lose anything by abstaining from the 

aggressive media campaign, nor from refraining from actions that would 

aggravate the dispute. On the contrary, they will be complying with the 

maximum of good faith in the course of the proceeding. And for Tyrea, they 

will have the certainty that the proceedings will be attended and evaluated 

fairly by the corresponding Tribunal. 
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JURISDICTION 

A. The Tribunal Lacks Jurisdiction Due to the Denouncement of the ICSID 

Convention by Tyrea. 

1. The Claimants’ request for arbitration does not meet the four essential 

jurisdiction requirements. 

42. Pursuant to Art. 25 of the ICSID Convention, in order for the Tribunal to 

acquire jurisdiction regarding the request for arbitration filed by the Claimants, 

there are four essential jurisdiction requirements. 

43. The first two elements are components of jurisdiction ratione materiae, and 

they are based on whether (i) the dispute arises out of an investment and (ii) 

such dispute could be considered as a legal dispute.14 The third element comes 

under jurisdiction ratione personae, since it depends on whether one of the 

parties is a “contracting state” and the other one is a “national of another 

contracting state”.15  

44. These elements are not under debate in the present case. Nevertheless, the issue 

arises from the fourth and last element: the consent of the parties to the 

jurisdiction of ICSID, that comes under jurisdiction ratione voluntatis. 

45. Written consent of the parties to jurisdiction is required by Art. 25 of the ICSID 

Convention, and it is also mentioned in the preamble of the ICSID Convention 

as a binding agreement: 

“Recognizing that mutual consent by the parties to submit such disputes 
to conciliation or to arbitration through such facilities constitutes a 
binding agreement…”16  
 

 
14 The Jurisdiction of ICSID, p. 338 
15 The Jurisdiction of ICSID, p. 338 
16 Preamble, ICSID Convention. 
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46. Therefore, as one of the essential elements of jurisdiction, consent should be 

duly fulfilled and perfected in order for the Tribunal to hear the merits of the 

claim and rule over them. 

 
a) The offer to arbitrate on the BITs does not constitute a perfected 

consent.  

47. Although through Art. 9(1) of the BITs Tyrea offered to submit to arbitration 

any dispute arising from the breach of its obligations under the BITs,17 such 

offer should not be deemed as the date of consent on which the parties agreed 

to submit the aforementioned dispute to ICSID jurisdiction.  

48. Under Rule 2 (3) of the Institution Rules, the consent under the ICSID 

Convention should be deemed perfected on the date the Claimants submitted 

the request for arbitration: 

“ (3) Date of consent” means the date on which the parties to the 
dispute consented in writing to submit it to the Centre; if both parties 
did not act on the same day, it means the date on which the second party 
acted.”18 

 
49. This issue is also explained on the United Nations Conference on Trade and 

Development:  

“The time of consent is determined by the date at which both 
parties have agreed to ICSID’s jurisdiction. If the consent clause is 
contained in an offer by one party, its acceptance by the other party will 
determine the time of consent.  
 

If the host State makes a general offer to accept ICSID’s 
jurisdiction in its legislation or in a treaty, the time of consent is 
determined by the investor’s acceptance of the offer. At the latest, this 
offer may be accepted through bringing a request for conciliation or 
arbitration to the Centre.”19 

 

 
17 Art. 9 (1) of the BITs. 
18 Rule 2 (3), Institution Rules. 
19 United Nations Conference on Trade and Development, § 5, p. 25 
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50. In light of the above, the time of consent should be deemed on the date on 

which the Claimants, acting as investors, requested to submit to arbitration the 

dispute arising from the alleged breach of Tyrea’s obligations under the BITs, 

that being June 29, 2018.  

 

b) Only perfected consent between the parties can produce rights and 

obligations under the ICSID Convention.   

 

51. Perfected consent produces certain obligations under the ICSID Convention, 

namely, the right to initiate arbitration20; the right and the obligation to 

participate in the arbitral proceedings21; the right to access a post-award 

mechanism22; the obligation to comply with the award23; and the obligation of 

not to pursue other remedies, such as diplomatic protection24. 

52. Even though Tyrea offered to arbitrate under Art. 9 (1) of the BITs, such offer 

does not produce the aforementioned rights and obligations, among them, the 

obligation to participate in an ICSID arbitral proceedings. An offer to arbitrate 

under the BITs is conditional upon actions taken by the contracting parties of 

the BITs in their capacities as Contracting States of the ICSID Convention25, 

since access to an ICSID arbitration shall only be available if the conditions 

and minimum requirements stated in the ICSID Convention are satisfied.  

53. The above comes from the fact that the BITs and the ICSID Convention are 

two different and separate legal instruments of international law. The BITs can 

not alter the conditions and requirements established on the ICSID Convention 

to access an ICSID arbitration. And regardless of the fact that each of the 

contracting parties under the BITs gave their “unconditional consent” to 

 
20 Art. 36, ICSID Convention 
21 Art. 41 and 44, ICSID Convention  
22 Art. 49 (2), ICSID Convention 
23 Art. 49 (2), ICSID Convention 
24 Art. 26 and 27, ICSID Convention 
25 Fabrica de Vidrios, ¶ 260. 
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arbitrate in an ICSID proceeding, such “unconditional consent” does not 

suffice in order to access an ICSID arbitration. 26 

54. Additionally, the BITs cannot modify the status of the rights and obligations 

of the Contracting Parties under the ICSID Convention. 27 

55. Consequently, the mere offer to arbitrate given by Tyrea as its “unconditional 

consent” does not produce rights and obligations under the ICSID Convention, 

but only a perfected consent as defined in Rule 2(3) of the Institution Rules can 

produce such rights and obligations.28 

 

c) Consent to the jurisdiction of ICSID cannot be perfected after the 

denouncement of the ICSID Convention. 

56.  As it was previously explained, there are certain rights and obligations that 

arise from the perfection of the consent to ICSID jurisdiction. Nevertheless, 

there are certain rights and obligations that do not arise from such consent, but 

even so bind the Contracting State to the ICSID Convention.29 

57. Art. 71 and Art.72 of the ICSID Convention foresee the protection of said 

rights and obligations regarding the possible denouncement of the ICSID 

Convention by a Contracting State: 

“Article 71 
Any Contracting State may denounce this Convention by written 

notice to the depositary of this Convention. The denunciation shall take 
effect six months after receipt of such notice.30”  

  “Article 72 
Notice by a Contracting State pursuant to Articles 70 or 71 shall 

not affect the rights or obligations under this Convention of that State 
or of any of its constituent subdivisions or agencies or of any national 
of that State arising out of consent to the jurisdiction of the Centre given 
by one of them before such notice was received by the depositary31” 

 
26 Fabrica de Vidrios, ¶ 261. 
27 Fabrica de Vidrios, ¶ 261. 
28 Fabrica de Vidrios, ¶ 275. 
29 Fabrica de Vidrios, ¶ 188. 
30 Art. 71, ICSID Convention.. 
31 Art. 72, ICSID Convention. 
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58. Art. 71 of the ICSID Convention regulates the effects of the denunciation 

regarding the rights and obligations that do not depend on the consent of the 

parties.32 Those rights and obligations being: (i) the right to participate on the 

ICSID Administrative Council33; (ii) the right to nominate individuals of the 

Panel of Conciliators and Arbitrators34; and (iii) the obligation to respect the 

immunities and privileges contemplated in the ICSID Convention.35 

59. On the other hand, Art. 72 seeks to preserve the rights and obligations arising 

from the perfection of the consent to the jurisdiction of ICSID; such as the right 

and the obligation of being part of an ICSID arbitration. 

60. As it was explained by Prof. Cristoph Schreuer on the Denunciation of the 

ICSID Convention and Consent to Arbitration,  

“Article 71 of the ICSID Convention provides that the 
denunciation of the Convention by a Contracting State takes effect six 
months after receipt of the notice of denunciation. Therefore, for the 
period of six months the rights and obligations arising from the 
Convention continue to apply to the denouncing state, in principle. 

Article 72 contains a different rule on the effective date of the 
denunciation with respect to consent. If consent was given before the 
notice of denunciation rights or obligations arising therefrom shall 
remain unaffected. Therefore, Article 72 modifies the general rule of 
Article 71 in two ways: 

a) The critical date for the denunciation’s effect on consent is not 
the general rule on the taking of effect of the notice of 
denunciation (6 months after its receipt) but rather the date of its 
receipt. 

b) Rights or obligations arising from consent to jurisdiction 
remain unaffected by the denunciation even beyond the date the 
denunciation takes effect i.e. beyond the six-month period.”36  

 
32 Fabrica de Vidrios, ¶ 190. 
33 Art. 4 to 7, ICSID Convention. 
34 Art. 14, ICSID Convention. 
35 Art. 18 to 24 , ICSID Convention. 
36 Denunciation of the ICSID Convention and Consent to Arbitration at 355, RLA-14  
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61. Tyrea denounced the ICSID Convention on January 5, 2018, in other words, 

almost 6 months previous to the Claimants’ request for arbitration. Since rights 

and obligations under the ICSID Convention only arise at the point in time 

when the consent is perfected, there is no protection for any request for 

arbitration made after the denouncement of the ICSID Convention.37 

62. Even though Art. 25 of the ICSID Convention provides that no party may 

withdraw its consent unilaterally, such provision does not apply in the present 

case. The “consent” mentioned in Art. 25 of the ICSID Convention refers to a 

perfected consent. Since the consent to jurisdiction was not perfected prior to 

the date of the denunciation, Tyrea had the liberty to withdraw its offer to 

arbitration, and its “unilateral consent” under the ICSID Convention.38. 

63. Therefore, Art. 72 uniquely provides that only when the consent to jurisdiction 

is perfected would generate rights and obligations under the ICSID 

Convention, and that such rights and obligations persist following the receipt 

of the denunciation by Tyrea.39 

64. To extend the protection given by Art. 72 of the ICSID Convention to potential 

perfected consents, in addition to those perfected prior to the denouncement, 

would infer that Tyrea could be a respondent party in an unlimited number of 

claims under an ICSID arbitration during the six month period provided on Art. 

71 of the ICSID Convention.40 

65. Therefore, if Tyrea gave an offer (“unilateral consent”) to submit disputes to 

ICSID arbitration and the Claimants did not accept such offer before the notice 

of denunciation was filed, ICSID would not have jurisdiction over the request 

for arbitration submitted by the Claimants. 

 
37 Fabrica de Vidrios, ¶ 275. 
38 Fabrica de Vidrios, ¶ 277. 
39 Fabrica de Vidrios, ¶ 282. 
40 Fabrica de Vidrios, ¶ 289. 
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B. The Tribunal Is Not Entitled To Acknowledge Jurisdiction On A Multi-

Party Proceeding.  

66. When we make mention of the multiparty proceeding, it is necessary to refer 

to the ICSID Convention and its rules in order to make a statement on whether 

it is possible or not to bring this type of proceeding to the jurisdiction of this 

Tribunal. Art. 25 (1) of the ICSID Convention clearly indicates that the 

Tribunal may have jurisdiction when it comes to disputes arising from an 

investment between a Contracting State and [A] a national of another 

Contracting State with expressed prior consent of the parties to the dispute. 

67. The content of Art. 25 (1) leads us to indicate that this Tribunal shall reject its 

jurisdiction on the Claimant ś request for arbitration based on the following: 

 

1. The ICSID Convention Does Not Recognize the Possibility of Arbitrating a 

Multi-Party Proceeding. 

 

68. When the ICSID Convention refers to the jurisdiction of the Tribunal, it clearly 

does not contemplate the multiplicity of claimants. While it has clearly been 

pointed out that a natural person, as well as a juridical person, could submit a 

claim to the Tribunal, it does not mention the possibility of multiplicity of 

claimants from the beginning.41 That being said, the absence of regulation shall 

not be taken as a possibility for permitting the institution (or this type of 

proceedings) and acknowledging jurisdiction over the claims. 

69. Other opinions have pointed out that ICSID had the intention to develop rule 

on multiparty proceeding, however this was never formalized.42  Claimants 

may argue that this is a sign that this Tribunal acknowledges it jurisdiction on 

arbitrating multi-party proceedings, however, the fact that the regulation has 

not yet been incorporated, indicates that the tribunal is not prepared to arbitrate 

 
41 ICSID Convention, Art. 25.  
42 Procedural Issues, ¶ 9.67. 
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multi-party proceedings or that the rejection to incorporate this proceedings 

may be inferred as the intention of preventing the explicit admission of this 

type of proceedings.  

70. The abstention of ICSID of including rules for multi-party proceedings 

constitute a clear indication that the ICSID Convention shall not arbitrate over 

this type of proceeding and therefore, the Claimant’s request for arbitration 

shall not be addressed through the ICSID Convention, neither the tribunal shall 

recognize its jurisdiction over the present case. 

 

2. Respondents Did Not Give Consent To A Multi-Party Arbitration.  

 

71. The fact that the matter hereby treated is subject of international law, which is 

voluntary and not mandatory, shall indicate that the intention of the 

Respondent of entering into the ICSID Convention without it including multi-

party proceeding intuited since the beginning is because the consent is not 

given for this type of proceeding.  

72. Even though the Tribunal recognizes that it has jurisdiction over the Claimants’ 

request for arbitration, the Respondent did not give consent to a multi-party 

proceeding. The ICSID Convention provides that the parties shall indicate at 

the time of ratification or approval of the convention, the type of dispute that 

will be submitting43. However, Respondent cannot notify that will not be 

submitting multi-party disputes if this type is not even contemplated for 

jurisdiction of ICSID.  

73. In case this Tribunal recognizes its jurisdiction, it would not be possible to have 

all Claimants in one proceeding given the fact that disputes arise from different 

contracts, which implies that the Claimants are unrelated; and therefore, 

 
43 ICSID Convention, Art. 25 (4).   
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require special consent from the Respondent in order for the Tribunal to 

acknowledge  jurisdiction on the present claim.  

74. Other than requiring the consent from the Respondent, the Respondent’s right 

of due process and defense may be jeopardized considering that there are not 

enough rules to ensure the fairness of the proceeding.  

75. Considering that the ICSID Convention does not recognize the possibility of 

arbitrating a multi-party proceeding and moreover, that the respondent did not 

give its consent to this type of proceeding, the Tribunal is not entitled to 

acknowledge jurisdiction upon this matter.  

 

MERITS 

A. Tyrea has not breached the FET standard under Art. 3.1. of the BITs. 

76. Claimants try to argue that Tyrea has breached the FET standard under Art. 3.1 

of the BITs, which establishes the following obligation: 

“Each Contracting Party shall ensure fair and equitable treatment to 
the investments of nationals of the other Contracting Party and shall 
not impair, by unreasonable or discriminatory measures, the operation, 
management, maintenance, use, enjoyment or disposal thereof by those 
nationals. 
More particularly, each Contracting Party shall accord to such 
investments full security and protection which in any case shall not be 
less than that accorded either to investments of its own nationals or to 
investments of nationals of any third State, whichever is more favorable 
to the investor…” 

 
77. The BITs do not properly define the concept FET. This term lacks a definable 

core, it has been considered an “absolute”44, “non-contingent” standard of 

treatment, i.e. standard that states the treatment to be accorded in terms whose 
 

44   Absolute standards: “which are not contingent upon specified factors, happenings, or government behavior 
towards other investors or persons”. The Law of Investment Treaties, § 9.2. 
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exact meaning has to be determined by reference to specific circumstances of 

application… The obligation of the parties in investment agreements to provide 

each other a FET has been given various interpretations by governmental 

officials, arbitrators and scholars. The proper interpretation of FET may be 

influenced by the specific wording included in the BITs45. The standard 

consistently depends on the circumstances and evidence presented in each 

case46. 

78. Consequently, many scholars when trying to define the extent of the concept 

FET and SLP have compared it to the MTA. 

79. In relation to Art. 1105 of NAFTA, the Canadian court described the MTA and 

its relation to the standards of treatment in mention, establishing that granting 

a FET consists of, a Party must treat the investors of other Parties and their 

investments no worse than it treats its own nationals and their property. 

Therefore, they established the MTA is similar to this standard because it also 

establishes the necessity to treat foreign investments and nationals’ equally. 

They mention: 

“A government might treat an investor in a harsh, injurious and unjust 
manner, but do so in a way that is no different than the treatment 
inflicted on its own nationals”. 

80. As a result, we can certainly assure that Tyrea did not violate Art. 3.1. of the 

BITs because the measures imposed by the government did not grant a most 

favorable treatment to nationals’ investments. Art. 51 bis of the Amendment 

does not categorize the measures to be taken or the sanctions according to the 

nationality of the owner of the investments. Its text imposes an obligation to 

every social network. 

81. The Amendment clearly establishes in its Art. 51 bis that: 

 
45  OECD, Directorate for Financial and Enterprises Affairs, Working Papers on International Investment. 
46 Good Faith in International Investment Arbitration, ¶ 9.05. 
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“Every Social Network shall develop and implement an effective algorithm 
suitable for its scale of operations (including, but not limited to, the audience 
size and amount of content published) to ensure the efficient filtering and 
blocking of Content that is likely to prejudice public order and/or morality, to 
incite disrespect for the laws in force, and to incite animosity towards any 
political, social, racial, ethnic and other groups. 

Every Social Network shall ensure that any new Tyrean user provides to it true 
and accurate Personal ID card details (such details shall be protected as 
personal data in accordance with the personal data legislation of the Republic 
of Tyrea), including the full name, date of birth and Personal ID card number. 
Every Social Network shall ensure that its existing users provide the Personal 
ID  card details referred to in this paragraph (2) within the deadline set for 
compliance with this Article 51 bis by the decree of the President of the 
Republic of Tyrea….” 

82. Also, according to the OED, the concept “discriminatory” is defined as: 

“making or showing an unfair or prejudicial distinction between different 

categories of people or things, especially on the grounds of race, age, or sex”. 

The Claimants may argue that a FET was not granted because Tyrea had 

favoritism with platforms as Wink and Truthseeker, which are local messenger 

applications. The Claimants may try to twist our governments’ actions 

establishing these platforms have not been punished and also failed to fulfill 

the obligations established in the Amendment. 

83. The measures to be taken with the Claimants’ platforms were in relation to 

their impact in Tyrea’s population. As a reference, the TCA publicly explained 

that Truthseeker had nearly five times fewer users than Friendslook47. 

Therefore, since Wink and Truthseeker had lost their popularity, the measures 

to be imposed were not as urgent  as to the most popular media networks. In 

fact, there are pending criminal proceedings regarding the imposition of fine 

under the TPC on Wink and Truthseeker. Consequently, the measures taken 

 
47 Case file, ¶ 1630. 
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against the Claimants’ platforms were urgent in relation to their impact in 

Tyrea’s population and clearly not discriminatory.  

84. In addition, the TP establishes that Parties are able to exercise jurisdiction 

within its borders. That said, Tyrea can impose measures such as the 

Amendment in its territory. Art. 51 bis, previously mentioned, clearly 

establishes the obligation to develop an algorithm and providing Personal ID 

cards within a fair period of time; since the Claimants did not fulfill these 

requirements, they were sanctioned according to the penalties established in 

the TPC. Therefore, no discriminatory or inequitable treatment has been made, 

because Tyrea proceeded to act according to the course of action previously 

established by its law.   

 

B. Tyrea has lawfully expropriated the Claimants’ investments, fulfilling the 

conditions established in Art. 6 of the BITs. 

85. Art. 6 of the BITs stipulates:  

“Neither Contracting Party shall take any measures depriving, directly or 
indirectly, nationals of the other Contracting Party of their investments unless 
the following conditions are complied with: 

(a)  the measures are taken in the public interest and under due process 
of law; 

(b)  the measures are not discriminatory or contrary to any undertaking 
which the former Contracting Party may have given; 

(c)  the measures are accompanied by provision for the payment of just 
compensation. Such compensation shall represent the genuine value of 
the investments affected and shall, in order to be effective for the 
claimants, be paid and made transferable, without undue delay, to the 
country designated by the claimants concerned and in the currency of 
the country of which the claimants are nationals or in any freely 
convertible currency accepted by the claimants.” 
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86. Therefore, it is of our own interest to prove how Tyrea did comply with the 

three conditions when indirectly expropriating the Claimants of their 

investments. 

87. To analyze if Tyrea deprived directly or indirectly the Claimants of their 

investments, it is important to previously understand the concept “deprive”. 

The OED defines this term as: “prevent (a person or place) from having or 

using something”. The circumstances under which the term “deprive” is used 

in Art. 6 of the BITs, suggests Tyrea is only allowed to expropriate the 

Claimants of their investments if they comply with the three conditions above 

mentioned. 

88. Expropriation means a forcible taking by the Government of tangible or 

intangible property owned by private persons. Generally, when expropriating 

a person’s property, the authority looks forward to transferring ownership of 

that property to another person, usually the authority that exercised its power 

to do the taking.48 

89. This is known as direct expropriation, which occurs when the title of the owner 

is affected by the measure in question49. This type of expropriation requires the 

transfer of title and physical taking or seizure of property by a State. A host 

State may perform these actions through legislative or administrative acts.   50 

90. The notion of expropriation has often been referred to as indirect expropriation 

by the State. This type of expropriation occurs when the State takes measures 

that substantially interfere with the investor’s business activities51. Scholars 

relate the indirect expropriation to the substantial loss of control or economic 

value of a foreign investment, as previously mentioned, without a physical 

taking. This type of expropriation refers to the significant deprivation of an 

 
48 International Investment Arbitration: Substantive Principles, ¶ 8.68. 
49 International Investment Arbitration: Substantive Principles, ¶ 8.68. 
50 Expropriation in Investment Treaty Arbitration, ¶ 4.02, ¶ 4.05. 
51 International Investment Arbitration: Substantive Principles, ¶ 8.87. 
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investment without a formal transfer52, the measures taken deprive the investor 

of the use and benefit of their investments even though they may retain nominal 

ownership 53. 

91. In this particular case, Tyrea deprived indirectly the investment of the 

Claimants because they did not formally transfer the title of the Claimants’ 

property. Nevertheless, the expropriation was done under the conditions 

required by law, therefore it did not violate the terms of the BITs. 

 

1. The measures were taken in the public interest and under due process of law. 

92. According to the OED, the word “interest” is defined as: “the advantage or 

benefit of a person or group”; and “public” as: “ordinary people in general; 

the community”. Therefore, since Tyrea’s measures were enforced with the 

mean to stop violence between radical groups and safeguard the wellbeing of 

its population54, it shall be considered done to protect the public interest. Also, 

the course of action taken by the government of Tyrea fulfilled with the 

procedure established by the Amendment, Decree No. 0578 and Decree No. 

0599 promulgated. 

2. The measures were not discriminatory or contrary to any undertaking. 

93. We have previously, when we addressed how Tyrea’s actions shall be 

considered under the FET standard, explained how the measures imposed are 

not discriminatory. Therefore, we do not consider it is necessary to extend in 

this subject. 

94. The concept of “undertaking” as defined in the OED means: “a formal pledge 

or promise to do something”. It is important to mention that the Claimants may 

argue that in December 2014 the Tyrean government publicly said:  

 
52 Expropriation in Investment Treaty Arbitration, ¶ 4.37. 
53 International Investment Arbitration: Substantive Principles, ¶ 8.87. 
54 Case file, ¶ 745. 
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“We declare with absolute certainty that a new internet era has begun 
for Tyrea and that we will do our absolute best to facilitate the 
establishment and use of new internet possibilities for the people of 
Tyrea.”55  
 

95. This public statement shall not be considered violated, because Tyrea did their 

absolute best to facilitate the establishment and use of new internet possibilities 

in its territory; by granting a reasonable lapse of time to fulfill the measures. 

Despite that, the Claimants’ could not accomplish their obligations. Therefore, 

Tyrea advanced with the lawful expropriation of their platforms to safeguard 

the public security, and acted according to the conditions established in the 

BITs. 

 

3. The payment of compensation is not an obligation to Tyrea. 

96.  In a lawful expropriation, the payment of compensation is not an obligation to 

Tyrea. The NAFTA tribunal in the Fireman’s Fund award put together a list of 

elements present in an expropriation under customary international law. They 

established that to distinguish between a compensable and non-compensable 

expropriation, it is important to consider: (i) if the measure is within the police 

powers of the State; (ii) the public purpose and effect of the measure; (iii) the 

proportionality and means employed and the aim to be realized; and (iv) the 

bona fide nature of the measure imposed.56 

97. Also in Saluka, the tribunal stated that it was a principle of customary 

international law that compensation is not required if the economic injury is a 

consequence of a bona fide regulation within the police powers of a State. 57 

 
55 Case file, ¶ 1485. 
56 Chinese Investment Treaties, ¶ 7.09. 
57 Chinese Investment Treaties, ¶ 7.26. 
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98. Therefore, it is our duty to prove how the expropriation made by Tyrea did 

comply with the four conditions previously mentioned. 

a) The measures imposed are within the police powers of the State. 

99. While the police powers of the State are primarily invoked in matters regarding 

the environment, they can also be applied to matters concerning “the public 

interest” and in “interests of public health, safety, morals or welfare”. Also the 

PPD accepts that a non-discriminatory expropriation without compensation 

may be lawful if it was taken for a reason of public interest 58. Therefore, 

according to (i) the territorial principle explained above; (ii) that the measure 

was non-discriminatory; and (iii) it concerned the public interest, the measure 

imposed by Tyrea shall be considered within the police powers of the State. 

b) The public purpose and effect of the measure. 

100. The public purpose of the measure imposed, was made only to reduce 

the violence in Tyrea. This was a regulatory measure imposed because of the 

effects social media had on Tyrea’s population. Also, the State proceeded to 

tighten their security and increase the presence of police. Tyrea responsibly 

launched a program which seeks to develop legislative initiatives targeting 

discriminatory actions and promoting dialogue between ethnic groups. The 

measure imposed was successful, because after blocking the Claimants’ 

platforms, a de-escalation of tensions has been observed in Tyrea. 59 

 
58 Building International Investment Law, § 32. 
59 Case file, ¶ 2065. 
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c) Proportionality. 

101. Proportionality has been defined as a mechanism to balance conflict and 

the legitimate exercise of state authority. The proportionality test depends on 

three phases: (i) suitability; (ii) necessity; and (iii) proportionality60. 

Suitability test. 

102. The suitability test requires that the adopted measure has a logical 

relationship with the measure imposed and that the adopted measures are 

suitable to achieve the desired objectives61. Therefore, the measures imposed 

by Tyrea fulfill the suitability requirement because the adopted measure helped 

to achieve a de-escalation of tensions. Since the violence in Tyrea was impulse 

by sending violent messages through social media platforms, it was only 

logical to submit such platforms to the creation of a filtering algorithm. 

Necessity test. 

103. The necessity test depends on verifying if the measure imposed was the 

less drastic to achieve the objectives62. The obligation established in the 

Amendment constituted a possibility for the Claimants to maintain the 

functioning of their platforms and accomplishing Tyrea’s objective to reduce 

violence. Consequently, as the Claimants failed to fulfill this obligation, we 

can defend this measure was necessary to stop the violence carried out by 

radical groups through the Claimants’ platforms. 

Proportionality test. 

104. In addition, taking into consideration the proportionality test requires 

that the benefit gained from realizing the objective exceeds the harm caused by 

 
60 Proportionality Standard, § A.1. 
61 Proportionality Standard, § A.1. 
62  Proportionality Standard, § A.1. 
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the measure63; we can confidently argue that the proportionality of the measure 

was required, because as we have previously mentioned, the violent situation 

in Tyrea diminished. 

d) Bona Fide Nature.  

105. Tribunals have held that bona fide regulation exercised in the police 

powers of the State, if meets certain criteria (mainly if is not discriminatory, 

required for a public purpose and in accordance with due process), does not 

constitute expropriation 64. Therefore, we can justify that the measure imposed 

by Tyrea shall be characterized as bona fide because, as we previously 

explained, it fulfills the three principal criteria required by customary 

international law. 

 

QUANTIFICATION OF DAMAGES 

A. The DCF method is not the appropriate valuation method to determine the 

Claimant’s profit loss. 

106. In the event that the Tribunal finds Tyrea liable for the measures taken 

by its government, to preserve public order and interests in its territory, the 

quantification of damages must be limited only to the proven expenditure of 

the Claimants regarding their operations in Tyrea. Only the real costs of 

establishing local branches, namely, the costs of market research, legal and 

regulatory compliance, equipment, website localization and marketing 

campaign, should be taken into account.65 

 
63  Proportionality Standard, § A.1. 
64  Expropriation in Investment Treaty Arbitration, ¶ 7.19. 
65 Case File, ¶ 525-259 
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107. The Claimants’ proposed method of quantification of damages is not 

only extremely inaccurate but absurd, since such approach includes (i) all the 

costs not yet incurred by the Claimants; and (ii) an income not yet received by 

the Claimants as a result of their initial investment.66 

108. As mentioned in Compañía de Aguas, 

“Likelihood of lost profits must be sufficiently established by 
Claimants in order to be the basis of compensable damages. The 
Tribunal also recognises that in an appropriate case, a claimant might 
be able to establish the likelihood of lost profits with sufficient certainty, 
even in the absence of a genuine going concern.67” 

 
109. Since there is not sufficient evidence and information to produce non-

speculative profit estimation, the most appropriate “quantification of damages” 

approach would be an asset based approach, using methods based on the 

current market value of assets net of liabilities rather than the DCF method. 

110. The most appropriate valuation method would be ABV. This method is 

an asset-based model which calculates the asset market value by calculating 

the net value of the business operations in the present time and then discounting 

various liabilities and risks that could devaluate the asset price.68  

111. ABV is considered as a more suitable method for valuing business 

operations in early stages of preoperational, since it recognizes that the 

economic value of such business operations is a function of the actual asset 

value.69 

112. While the ABV is a fair method for determining the actual business 

value based on the market value, considering an asset vs. liability formula, the 

DCF method is not recommended for pre-operational businesses that are in 

 
66 Crystalex, ¶ 876 
67 Compañía de Aguas, ¶ 8.3.4 
68 Valuation for Arbitration, Chapter 7, Introduction, p. 231 

69 Valuation for Arbitration, Chapter 7, Introduction, p. 232 
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early stages of operation since such businesses do not have enough historical 

data to determine the possible profits to be obtained in the future.70 

113. The Claimant's operations in Tyrea should be considered as pre-

operational since they started in  late 2015 which means that operations through 

2016 and 2017 do not embody enough data to calculate and foresee the 

Claimants’ possible profit outcomes through 2018. Therefore, information 

originated from the 2016 and 2017 operations cannot be considered historical 

information since such information just foresees the business performance 

regarding just two years in a developing country as it is Tyrea. 

114. Additionally, the Claimants have not proven to be well known and 

recognized social media corporations developers with known past experiences 

in creating and developing new business branches in new territories such as 

Tyrea. 

115. Furthermore, the Claimants’ damage report did not take into account the 

appropriate risk rates related to their operations in Tyrea including, but not 

limited to, country risks, tax and currency risks, business risks and force 

majeure risks. Giving a speculative discount rate of 5% applicable to the net 

income flow deemed to be received and the produced weighted average cost of 

capital through the remaining 2018 period, meaning that the calculation is 

clearly speculative and not sustained on hard facts from historical records and 

experiences.71 

116. In the case that this Tribunal considers that the ABV method is not the 

most accurate, neither the Claimants’ method is appropriate to estimate the 

alleged damages produced by Tyrea´s measures. Since their method overvalues 

the investment made by the Claimants. The method suggested by the Claimants 

takes into account the damages for the interruption of the Claimants’ business 

operations which have not been proven with hard facts and historical records. 

 
70 Valuation for Arbitration, Chapter 7, Introduction, p. 232 

71 Case File,  ¶ 530-550  
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B. Projected profit losses regarding the business expansion to near territories 

is extremely speculative. 

 

117. To apply the DCF method it is necessary to have factual and solid 

information to prove (i) that  the investor has experience delivering similar 

projects, and (ii) that the investors have the ability to finance those projects, 

therefore the DCF method to calculate the profit loss of pre-operational 

projects or businesses is not only not recommended but its use would be 

extremely negligent. 

118. The Claimants’ business operation expansions to Alcadia and Larnacia 

cannot be subject to a DCF valuation method since the Claimants’ have not 

proven any previous experiences developing similar projects and the ability to 

finance such projects.  

119. As mentioned in Compañía de Aguas, 

“the net present value provided by a DCF analysis is not always 
appropriate and becomes less so as the assumptions and projections 
become increasingly speculative. And, […], many international 
tribunals have stated that an award based on future profits is not 
appropriate unless the relevant enterprise is profitable and has 
operated for a sufficient period to establish its performance record.72 

 
120. That said, it is always necessary to provide records of profitability to 

request compensation for the profit loss of a non-started business when the 

investors do not have evidence of past experiences developing and delivering 

similar projects with similar circumstances. The Claimants have not proven 

their experience developing local branches for their web platforms, other than 

their business operations to Tyrea which does not constitute enough evidence 

to determine the profitability of their possible expansions to Alacadia and 

Larnacia. 

 
72 Compañía de Aguas, ¶ 8.3.3 
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121. The information and data used for quantifying the damages arising from 

the Alcadia and Larnacia possible business expansions, is produced merely by 

the references and information obtained from the Claimants’ operations in 

Tyrea, namely a sheer 2 year operation business. It would be clearly 

speculative to calculate the none received profits and the weighted average cost 

of capital of a possible business expansion using similar market experiences; 

if the information originated by such experiences is not, without doubt, 

sufficient and consistent, ergo applying the DCF method to calculate the profit 

losses of the Claimants’ expansions to Alcadia and Larnacia is visibly on a 

speculative basis.   
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PRAYER FOR RELIEF  

 

122. For the foregoing reasons, Respondent respectfully request this 

Tribunal to render an award in favor of the Respondent, as follows: 

(1) To deny its jurisdiction over the dispute under the Tyrea-Kitoa BIT and Tyrea-

Novanda BIT in light of Respondent’s denunciation of the ICSID Convention; 

(2) To declare that it has no jurisdiction to hear and adjudicate the present dispute 

initially instituted as a multi-party proceeding; 

(3) In case of acknowledgment of jurisdiction:  

(a) Respondent’s actions do not amount to expropriation of Claimants’ 

investment within the meaning of Art. 6 of the Tyrea-Kitoa BIT or Art. 

6 of the Tyrea-Novanda BIT respectively, and in any event were a 

lawful exercise of Respondent’s regulatory powers; 

(b) Respondent’s actions did not in any event constitute a violation of the 

fair and equitable treatment standard set out in Art. 3.1 of the Tyrea-

Novanda BIT and Art. 3.1 of the 795 Tyrea-Kitoa BIT; 

(c) in the event that the Tribunal does not grant the above requests for relief, 

that Claimants’ claim for damages lacks legal basis and evidentiary 

support and is based on incorrect factual and legal assumptions; and  

(4)  To find that Respondent is entitled to reimbursement by Claimants of all costs 

and fees incurred by Respondent 800 in connection with these proceedings. 

 

Respectfully submitted on September 23, 2019 

By: 

Team Baxter 

On Behalf of Respondent 

Republic of Tyrea 


