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STATEMENT OF FACTS 

1. The Respondent is the Republic of Tyrea. It has a population of 120 million people. In 

September 2012, the Respondent emerged from a civil war involving the two major 

ethnic groups in Tyrea – the Minyar and the Tatyar. As part of Tyrea’s shift to a more 

open trade policy in the early 2000s, Tyrea became party to two BITs. The Tyrea-

Novanda BIT was signed on 28 March 2000, and the Tyrea-Kitoa BIT was signed on 

20 January 2001. 

2. In September 2013, Tyrea passed the Media Law, which liberalized and loosened the 

government’s control over the Internet. 

3. The Claimants are FriendsLook plc, Whistler Inc., and SpeakUp Media Inc., three 

international social networks who were attracted by Tyrea’s potentially large audience 

and lack of large competitors. FriendsLook is considered one of the most popular and 

widespread social networks in the world, with hundreds of millions of accounts, and a 

strong presence in more than 100 countries. Whistler is a global social network which 

has gained popularity over the last eight years. SpeakUp has managed to create a 

global community within a few years from its initiation. 

4. By early summer 2015, the Claimants had set up and begun operations in Tyrea. The 

Claimants enjoyed success in Tyrea, gaining millions of new users. 

5. However, toward end-2016, national extremist groups in Tyrea commenced their 

campaign to agitate ethnic tensions between the Minyar and the Tatyar. These 

extremist groups created tens of thousands of fake social media profiles on social 

media platforms, including the Claimants. Not only did they publish misinformation 

about alleged instances of discrimination, but even incited ethnic violence. 

6. By the beginning of 2017, violence between the Minyar and the Tatyar was reported 

for the first time since the war ended. The conflicts did not abate, but spread 

throughout Tyrea. By the beginning of January 2018, the ethnic violence resulted in 

hundreds of casualties, and with increasing frequency.  

7. On 5 January 2018, the Respondent denounced the Convention. 



 x 

8. On 12 January 2018, the Respondent enacted Amendment Law No. 0808-L, which 

required all social networks to implement certain safeguards to aid in identifying 

users and filtering content. Specifically, it compelled social networks to implement a 

filtering algorithm preventing the dissemination of hate speech, provide to the Tyrean 

authorities the Personal ID card details of both new and existing Tyrean users, and 

private messaging correspondence among users. The Respondent also implemented a 

60-day deadline to comply with these requirements, including the development and 

implementation of the algorithm, and to identify existing users. However, SpeakUp 

strongly objected to and refused to comply with the identification requirement on the 

basis of promoting free speech around the world. 

9. Meanwhile, the situation across Tyrea worsened. Tyrea’s police were unable to stem 

the rampant violence spreading across the country. Thus, on 11 February 2018, the 

Respondent reduced the deadline for complying with Amendment Law No. 0808-L to 

45 days. The Claimants’ algorithms were eventually ineffective at filtering hate 

speech. 

10. With the violence escalating beyond control, on 28 February, 1 March, and 2 

March 2018, the Respondent blocked the Claimants’ websites, on the basis of the 

failure of the algorithms and the violent clashes. 

11. On 29 June 2018, the Claimants filed their Request for Arbitration.  

12. However, the Claimants regarded arbitration as too slow to restore their rights. In 

parallel to arbitration proceedings, the Claimants engaged a public relations firm, and 

resorted to other “unofficial measures” to “expedite the bilateral resolution of the 

disagreement with Tyrea”. 

13. On 21 December 2018, the Respondent filed its Request for Provisional Measures in 

response to the Claimants’ conduct.  

14. On 1 February 2019, Procedural Order No. 1 recorded the parties’ agreement to 

arbitrate in good faith. The Claimants later admit in Procedural Order No. 3 to 

releasing the Request for Arbitration. To date, the distorted media articles stemming 

from the release of the Request for Arbitration are still accessible. 
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ARGUMENTS 

I. INTRODUCTION 

1. The Respondent, the Republic of Tyrea, recently emerged from civil war between its 

two major ethnicities – the Minyar and the Tatyar – in 2012.1 Hoping for a peaceful 

transition to a democracy, the Respondent reformed its laws to liberalize the Internet, 

promoted the freedom of speech in Tyrea, and sought foreign investment into Tyrea. 

Initially, this proved to be promising, with the Claimants choosing to enter into the 

Tyrean market. 

2. Yet, decades of ethnic tensions between the Minyar and the Tatyar do not heal easily 

even after hostilities had ceased. Regretfully, peace would prove to be short-lived, 

with the residual ethnic tensions only waiting to resurface. The very legislative 

reforms and concessions that the Respondent had effected were being exploited by 

Tyrean extremists to publish misrepresentative and false information about 

discrimination against the Tatyar.2 

3. These extremists took advantage of the media liberalization by targeting social media 

platforms to disseminate their hateful messages to a wide audience. In particular, the 

Claimants’ platforms were perfect targets for the circulation of information to 

aggravate ethnic tensions due to their popularity and lack of effective regulation. The 

radicalists’ posts on the Claimants’ platforms were seen instantaneously by millions.3 

4. These tensions eventually erupted into violence between the Minyar and the Tatyar. 

The conflicts did not subside, but instead escalated in scale until they enveloped 

Tyrea. In the beginning of 2018, what was supposed to be joyful New Year 

celebrations instead resulted in hundreds of casualties due to the ethnic violence. 

5. The right to freedom of speech is not absolute. As noted by the Supreme Court of the 

United States in United States v. Alvarez in 2012, the First Amendment does not bar 

the government from imposing content-based restrictions on speech including, among 

others, speech that is intended and likely to incite imminent lawless action. Likewise, 

                                                 
1 Statement of Uncontested Facts, Page 48, at [1]. 

2 Statement of Uncontested Facts, Page 50, at [13]. 

3 Statement of Uncontested Facts, Page 50, at [12]. 
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neither the individual Tyrean citizen nor the Claimants can assert an absolute right to 

make, or facilitate the making of, speech that is intended and likely to incite imminent 

lawless action. 

6. Given the escalating violence, it was clear that the Respondent had to intervene 

immediately. Recognizing that the social media platforms were inadvertently turned 

into a loudspeaker for the extremists to inflame ethnic tensions, the Respondent 

introduced Amendment Law No. 0808-L. 

7. The amendment required social media platforms to implement an effective algorithm, 

taking into account the audience size and content published, to ensure the efficient 

filtering and blocking of content that is likely to prejudice public order, incite 

disrespect for the laws in force, and to incite animosity towards any other political, 

social, racial or ethnic group. Social media platforms were also required to provide 

the Respondent with their users’ Personal Card ID details. Further, social media 

platforms were to provide access to the correspondence between its users only upon 

the justified official requests by the Tyrean authorities. These were not covert 

measures to repress freedoms, but were intended to prevent further proliferation of 

hateful speech and the incitement of violence. 

8. Still, with the situation in Tyrea worsening rapidly, and with the Tyrean police 

struggling to stem the rampant violence, the Respondent had to act decisively. 

Recognizing that urgent action was required, the Respondent had no choice but to 

bring forward the deadline for the Claimants to develop an effective algorithm to 

comply with Article 51 of the amended Media Law. At all times, the Respondent was 

conscious of the need for sufficient time to test the algorithm, and ensured that the 

amended deadline was nonetheless adequate. 

9. Despite this, the Claimants’ algorithms were riddled with loopholes that rendered 

them ineffective. It was clear that the Claimants could not succeed in curbing the 

spread of misinformation. With ethnic violence spiraling out of control, the 

Respondent had little recourse but to block the Claimants entirely. 
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10. In this case, a fine under Article 117 of the amended Tyrean Penal Code would not 

have been the appropriate sanction, as the Respondent’s objective was not to punish 

the Claimants for developing an ineffective algorithm, but to prevent the proliferation 

of hate speech which would have fueled the ethnic conflict. Indeed, the block was 

only to last until the Claimants developed an effective algorithm. 

11. The Claimants now aver that the Respondent had breached its obligations under the 

Tyrea-Novanda BIT and the Tyrea-Kitoa BIT. At the same time, the Claimants have, 

by their conduct, demonstrated little regard for the very arbitral proceedings they have 

initiated. Regarding arbitration proceedings as being too slow, the Claimants have 

turned to other “unofficial” measures in parallel to the present proceedings in order to 

“expedite bilateral resolution of the disagreement with Tyrea”.4 

12. By their actions, the Claimants have sought to invoke a trial by media to the prejudice 

of these arbitral proceedings. The Claimants’ media campaign imposes widespread 

media pressure that would not only subject the Claimants to irreparable harm, but also 

potentially exacerbate the volatile political situation in Tyrea. Accordingly, the 

Respondent requests the Tribunal to grant provisional measures ordering the 

Claimants to cease their antagonistic conduct outside of these arbitral proceedings. 

II. THE TRIBUNAL SHOULD GRANT PROVISIONAL MEASURES 

13. The Respondent requests that the Tribunal grant provisional measures to order the 

Claimants to: 

“refrain, for the duration of the arbitral proceedings, from taking any steps 
which might aggravate this dispute or exacerbate Tyrea’s position in it, and in 
particular that Claimants abstain from promoting, stimulating, or instigating 
the publication of propaganda, presenting their case selectively outside this 
Tribunal”. 

14. In order for the Tribunal to grant provisional measures, four requirements must be 

satisfied.5 The requested provisional measures should be granted as these 

requirements have been satisfied: (A) the Tribunal has prima facie jurisdiction;6 (B) 

                                                 
4 Statement of Uncontested Facts, Page 53, at [25]. 

5 Plama, at [38]; Churchill, at [42]. 

6 Plama, at [38]; Churchill, at [42]. 
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provisional measures would protect the Respondent’s rights in the dispute;7 (C) the 

requirements of necessity and urgency are satisfied;8 and (D) granting the requested 

provisional measures would be proportionate to the extent of the harm.9 

A. The Tribunal has prima facie jurisdiction 

15. The Tribunal has the power to grant provisional measures on the basis of a prima 

facie evaluation of their jurisdiction.10 The threshold is a low one. The Tribunal needs 

only to decide that the claims are not frivolous or otherwise outside the competence of 

the Tribunal.11 

16. Article 36(3) of the Convention provides that the Secretary-General of the Centre 

shall register a request for arbitration “unless he finds… that the dispute is manifestly 

outside of the jurisdiction of the Centre”. Thus, the request for arbitration would be 

registered unless there is a clear lack of jurisdiction.12 

17. The Secretary-General has already conducted a preliminary examination of 

jurisdiction before the case reached the Tribunal, and did not find a clear lack of 

jurisdiction. Having received the Claimants’ Request for Arbitration, the Secretary-

General subsequently registered the Claimants’ Request for Arbitration under 

Article 36.13 Accordingly, this is sufficient to satisfy the requirement that the Tribunal 

must have prima facie jurisdiction.14 

B. Provisional measures would protect the Respondent’s rights in the dispute  

18. The requested provisional measures would (1) protect the Respondent’s right to non-

aggravation of the dispute; and (2) uphold the parties’ agreement to arbitrate in good 

faith. 

                                                 
7 Plama, at [38]; Churchill, at [42]. 

8 Plama, at [38]; Churchill, at [42]. 

9 Plama, at [38]; Churchill, at [42]. 

10 Tallinn, at [89]; Dolzer & Schreuer, Pages 262–263. 

11 Fouad, at [41]. 

12 Pey Casado, at [8].  

13 Notice of Registration, Page 21. 

14 Schreuer, Page 772, at [48].  
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(1) Provisional measures would protect the Respondent’s right to non-aggravation 
of the dispute 

19. There is a general right to the non-aggravation of the dispute.15 In cases involving 

media campaigns, provisional measures may be granted to preserve the right to non-

aggravation if there is sufficient risk of disrupting the proceedings,16 or to minimize 

the scope for external pressure on any party to the arbitral proceedings.17  

20. While arbitral proceedings are pending, the Claimants released case materials, 

including the Request for Arbitration,18 to the media.19 By their conduct, the 

Claimants have deliberately incited a trial by media. Indeed, this was confirmed by 

Whistler’s spokesperson, who elaborated that this was done in order to “expedite the 

bilateral resolution of the disagreement with Tyrea”.20 The Claimants have painted a 

vivid and distorted picture of the dispute, with a view to generating further media 

criticism to sway public opinion in the Claimants’ favor before the Tribunal has even 

had the opportunity to adjudicate on the merits of the case. 

21. As a result of the extensive media coverage induced by the Claimants,21 the 

Respondent has been subjected to heavy media speculation and criticism. Essentially, 

the Claimants have vilified the Respondent in the eyes of the public.  

22. It is revealing that an online article, titled “Tyrea’s International News: Hypocritical 

State finds freedom of expression hypocritical” had obtained access to the 

Respondent’s Response to the Request for Arbitration and isolated unflattering 

phrases which were taken out of context in order to vilify the Respondent.22 While the 

Claimants have only accepted responsibility for publishing the Claimants’ Request for 

                                                 
15 Churchill, at [48], affirming Plama, at [40].  

16 Biwater (P.O.3), at [146]; Tallinn, at [93] and [102]. 

17 Biwater (P.O.3), at [135]. 

18 Procedural Order No. 3, Page 67, at [7].  

19 Procedural Order No. 3, Page 37, at [4].  

20 Statement of Uncontested Facts, Page 53, at [25]. 

21 Request for Provisional Measures, Page 36, at [3]. 

22 Request for Provisional Measures, Page 37, at [5]. 
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Arbitration,23 the release of other case materials would be entirely consistent with 

their aim to expedite the resolution of the dispute outside the Tribunal.  

23. In Tallinn v. Republic of Estonia, the tribunal granted provisional measures as the 

publication of a party’s submissions was likely to disrupt the proceedings by 

generating further media coverage.24 Similarly, as a result of the Claimants’ conduct, 

any choice that the Respondent makes would inevitably arouse further media 

coverage which may disrupt the proceedings.  

24. If the Respondent remains silent, it bears the risk of being perceived as accepting that 

the media articles have correctly adjudged the Respondent’s fault in blocking the 

Claimants’ media platforms. 

25. Yet, if the Respondent responds to these antagonistic articles, it would only fuel the 

narrative in the media that the Respondent is attempting to stifle the freedom of 

expression. In these circumstances, the Respondent is essentially rendered helpless by 

the Claimants’ antics to color the public’s perception of the dispute before the 

Tribunal decides on it.  

26. Moreover, the Claimants’ conduct also threatens to undermine the integrity of the 

proceedings by causing external pressure to the Respondent and the Tribunal. In 

Biwater v. United Republic of Tanzania, the tribunal found the integrity of the arbitral 

proceedings was potentially impacted by “the prosecution of a dispute in the media… 

or the uneven reporting and disclosure of documents or other parts of the record in 

parallel with a pending arbitration”.25 The tribunal further observed that this concern 

was particularly emphasized in cases where substantial media coverage of the parties’ 

dispute already existed.26  

27. Owing to the Claimants’ conduct, the Respondent has drawn heavy criticism from the 

media. This not only places unnecessary external pressure on the Respondent, but 

may also unduly pressure the Tribunal into making decisions that accord with the 

public’s view on the dispute. The Respondent emphasizes that it is not questioning the 

                                                 
23 Procedural Order No. 3, Page 67, at [7]. 

24 Tallinn, at [93]. 

25 Biwater (P.O.3), at [136]. 

26 Biwater (P.O.3), at [136]. 
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Tribunal’s impartiality or independence. However, the risk of the perception of the 

Tribunal’s partiality or non-independence arising out of the Claimants’ media 

campaign should not be under-stated. 

(2) Provisional measures would protect the parties’ agreement to arbitrate in good 
faith 

28. In addition to the general right to non-aggravation, the parties had expressly accepted 

that they have a duty to arbitrate in good faith, which includes the obligation to non-

aggravation of the dispute.27 This is evident by Procedural Order No. 1, which 

provides for this duty, and that the Tribunal may direct any Party to enable an Award 

to be made fairly.28  

29. Yet, in direct breach of this agreement, the Claimants have admitted to resorting to 

“unofficial measures” to “expedite bilateral resolution of the disagreement with 

Tyrea”.29 The Claimants’ release of their one-sided account of the dispute allows for a 

parallel public forum to unfairly decide on the parties’ liabilities in the dispute before 

the Tribunal has rendered their decision on it. Furthermore, such conduct prevents the 

orderly unfolding of the arbitral process as it denies the Respondent a fair and 

exclusive award under ICSID arbitration. Accordingly, provisional measures must be 

granted to stop the Claimants from publicizing or promoting any more material likely 

to further vilify the Respondent before the Tribunal renders its decision. 

C. The requirements of necessity and urgency are satisfied 

(1) Provisional measures are necessary as the Claimants’ conduct are likely to 
cause harm to the Respondent 

30. In the context of adverse media publications, the requirement of necessity is satisfied 

where the publications are likely to cause harm to the Respondent. It is not necessary 

to demonstrate with certainty the precise likelihood of harm, or that actual harm must 

have manifested.30 It suffices to show that the harm is more likely than not to occur if 

provisional measures are not granted.31 

                                                 
27 Churchill, at [46].   

28 Procedural Order No. 1, Page 43, at [9.1]. 

29 Statement of Uncontested Facts, Page 53, at [25].  

30 Tallinn, at [101]; Biwater (P.O.3), at [144]–[145]. 
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31. In Biwater v. United Republic of Tanzania, the tribunal stated that “[g]iven the media 

campaign… and the general media interest that already exists, the [t]ribunal is 

satisfied that there exists a sufficient risk of harm or prejudice”. 

32. Similarly, the Respondent is likely to be harmed unless the Claimants are made to 

cease their antagonistic conduct. As argued, the Claimants have disclosed case 

materials, fueling the uneven and distorted reporting by the media, and placing undue 

pressure on the Respondent. To date,32 the negative media interest and pressures have 

not ceased.  

33. Alternatively, the element of necessity is satisfied where the actions of a party can 

cause or threaten irreparable harm to the rights involved.33 Harm is irreparable where 

it cannot be compensated for by damages.34  

34. In Occidental v. The Republic of Ecuador, Occidental applied for provisional 

measures to order Ecuador to cease its occupation of facilities and to prevent Ecuador 

from entering into a contract with another party to explore and exploit the area.35 

However, the tribunal did not grant provisional measures on the basis that damages 

would be an adequate remedy.36 

35. The Claimants’ unfair vilification of the Respondent in the media constitutes 

irreparable harm. Damages cannot adequately compensate the Respondent for its loss 

of reputation in the eyes of its people. Articles with titles37 such as “Protection(ism) in 

Tyrea: When a country blames social media for its inability to deal with its internal 

affairs” and “Tyrea’s International News: Hypocritical State finds freedom of 

expression hypocritical” has colored the public’s perception of Tyrea. This has also 

                                                                                                                                                        
31 Tallinn, at [101]. 

32 Procedural Order No. 3, Page 63, at [13].  

33 Occidental, at [59].  

34 Plama, at [46].  

35 Occidental, at [96]–[99].  

36 Occidental, at [99]. 

37 Request for Provisional Measures, Page 36–37, at [3].  



 9 

led to the downgrading of Tyrea’s freedom of expression rankings by several NGOs, 

such as Amnesty International, and Reporters Without Borders.38 

36. Accordingly, it is necessary that the Tribunal grant provisional measures to stop the 

Claimants from inflicting any further harm on the Respondent until the Tribunal has 

had the opportunity to adjudicate on the merits of the dispute. 

(2) The circumstances are urgent to warrant provisional measures 

37. The requirement of urgency is not restricted to matters which will happen in the 

immediately foreseeable future.39 The requirement of urgency is satisfied where it is 

shown that provisional measures are necessary at a certain time before the award on 

the merits is issued.40   

38. In Tallinn v. Republic of Estonia, the tribunal granted provisional measures as it was 

convinced of the possibility that the claimants could unilaterally publish further of 

their own arbitration documents without further warning.41 

39. Similarly, the Claimants’ conduct here unequivocally suggests that they will carry on 

with their aggravating conduct. In end-November 2018, Whistler stated that they 

would stop their aggravating conduct “when Tyrea withdraws its world Expo bid”. 42 

In early-December 2018 and a SpeakUp representative stated outright that “the 

lobbying will continue”.43 In view of the viral nature of the media articles criticizing 

the Respondent,44 and the fact that the Claimants’ still intend to fuel this trial by 

media, the requirement of urgency is satisfied, and provisional measures should be 

granted. 

 

 

                                                 
38 Request for Provisional Measures, Page 37, at [5]. 

39 Tallinn, at [103].  

40 Tallinn, at [103].  

41 Tallinn, at [105]. 

42 Tallinn, at [7].  

43 Tallinn, at [7].  

44 Request for Provisional Measures, Page 36–37, at [3].  
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D. Granting provisional measures would be proportionate to the harm caused to the 
Respondent 

40. Article 47 of the Convention allows the Tribunal to enjoy broad discretion when 

ruling on provisional measures. This discretion should be exercised while weighing 

the parties’ divergent interests in the light of all the circumstances of the case.45 

41. While general discussion of the case is allowed, it does not permit parties to abuse the 

publication of case materials. Rather, the parties are only allowed to discuss and 

publish about the case, provided that it is not used to antagonize parties, exacerbate 

the parties’ differences, aggravate the dispute, disrupt the proceedings, or unduly 

pressure any party.46 

42. The Claimants have released the Request for Arbitration47 against the agreement on 

publication in Procedural Order No. 1.48 As established, this has not only infringed on 

the Respondent’s right to non-aggravation of the dispute. The Claimants’ efforts to 

“expedite the bilateral resolution of the disagreement with Tyrea”49 have antagonized 

the Respondent in the eyes of its people, essentially creating an environment where 

third parties misinterpret the case based off a one-sided account of the dispute. 

43. Accordingly, the Claimants’ aggravating conduct of publishing documents outside the 

allowed scope are unjustified against the Respondent who has not responded to the 

media publicity. The Claimants have unfairly vilified the Respondent past their 

allowance of general discussion, and weighing the interests of the parties, the 

requested provisional measures are proportionate.  

III. THE TRIBUNAL DOES NOT HAVE JURISDICTION TO HEAR THE CLAIM AS CONSENT 

WAS NOT GIVEN BEFORE THE RESPONDENT DENOUNCED THE CONVENTION 

44. Article 25(1) of the Convention envisages three major jurisdictional requirements.50 

First, the dispute must be a “legal dispute arising directly out of an investment” 

(jurisdiction ratione materiae). Second, the dispute must be “between a Contracting 

                                                 
45 Saipem, at [175].  

46 Tallinn, at [112]–[113].  

47 Procedural Order No. 3, Page 67, at [7].  

48 Procedural Order No. 1, Page 43, at [9.1].  

49 Statement of Uncontested Facts, Page 53, at [25]. 

50 Article 25(1), Convention. 
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State… and a national of another Contracting State” (jurisdiction ratione personae). 

Lastly, the parties to the dispute must “consent in writing to submit to the Centre” 

(jurisdiction ratione voluntatis). 

45. As declared in Procedural Order No. 1,51 the sole jurisdictional issue is whether the 

Tribunal has jurisdiction ratione voluntatis after the Respondent had denounced the 

Convention. In other words, the Tribunal must determine whether the parties have 

validly consented to the Centre’s jurisdiction. 

46. The Tribunal’s jurisdiction ratione voluntatis is premised on two separate legal 

instruments, the Convention and the BITs.52  Therefore, even if the Respondent gives 

their unconditional consent under the BITs, ICSID arbitration is still only available 

where the requirements under the Convention are fulfilled.53 

47. The Tribunal does not have jurisdiction ratione voluntatis for the following reasons: 

(A) Article 72 regulates the right to arbitrate in the context of denunciation; and (B) 

consent was not perfected as it was not given before notice of denunciation was 

received. 

A. Article 72 regulates the right to arbitrate in the context of denunciation 

48. The Respondent had denounced the Convention on 5 January 2018.54 The effect of 

the Respondent’s denunciation is that the Respondent’s offer to arbitrate expires on 5 

January 2018. The arbitral proceedings initiated by the Claimants on 29 June 201855 

thus does not create the obligation to arbitrate.  

49. The relevant provisions where a Contracting State denounces the Convention are 

Articles 71 and 72 of the Convention. 

                                                 
51 Procedural Order No. 1, Page 41, at [6.2]. 

52 Fábrica, at [261].  

53 Fábrica, at [261]–[262].  

54 Response to the Request for Provisional Measures, Page 27.  

55 Request for Arbitration, Page 2.  
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50. Article 71 states that: 

“Any Contracting State may denounce this Convention by written notice to the 
depository of this Convention. The denunciation shall take effect six months 
after receipt of such notice” 

51. Article 72 states that: 

“Notice by a Contracting State pursuant to Articles 70 or 71 shall not affect 
the rights or obligations under this Convention of that State… arising out of 
consent to the jurisdiction of the Centre given by one of them before such 
notice was received”. 

52. Based on a plain reading of Articles 71 and 72, it is clear that these provisions 

envision a division of labor by regulating different rights and obligations.56  

53. On the one hand, Article 71 establishes the Respondent’s right of denunciation, and 

regulates the consequences that flow from denunciation in respect of the 

Respondent’s position as a State party to the Convention.57 Applying Article 71, after 

the stipulated period of six months has elapsed on 5 July 2018, denunciation takes 

effect, but only with respect to rights incumbent upon Contracting States to the 

Convention.58 The Respondent would no longer be bound by the rights and 

obligations otherwise accorded to Contracting States only after six months have 

elapsed.59 For example, the Respondent would not have to finance the Centre under 

Article 17, or recognize and enforce ICSID awards within its territory under 

Article 54. However, this does not extend to the right to arbitrate under Article 25(1), 

which only arises out of the parties’ mutual consent. 

54. On the other hand, Article 72 addresses the consequences of the Respondent’s 

denunciation on its position as a party or potential party in ICSID arbitrations.60 By its 

plain wording, it preserves the Respondent’s consent to the jurisdiction of the Centre 

only up until the point of time that the notice of denunciation was received,61 on 5 

                                                 
56 Fábrica, at [269]. 

57 Fábrica, at [267]. 

58 Fábrica, at [267]. 

59 Fábrica, at [267]. 

60 Fábrica, at [269].  

61 Fábrica, at [271]. 
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January 2018. Thus, the Respondent’s offer to arbitrate can only be accepted at any 

point of time before it expires on 5 January 2018. 

55. Therefore, it is clear that Article 72, and not Article 71, is the relevant provision in 

determining the effect of the Respondent’s denunciation on the arbitral proceedings. 

In order for the Tribunal to have jurisdiction over the present dispute, the parties’ 

mutual consent must be established before 5 January 2018 when the Respondent’s 

notice of denunciation was received (i.e. perfected consent). As the Claimants have 

submitted the Request for Arbitration on 29 June 2018,62 there is no perfected consent 

to create the obligation to arbitrate. Accordingly, the Tribunal should find that it does 

not have jurisdiction over the present dispute. 

B. Consent was not perfected as it was not given before notice of denunciation was 
received 

56. As argued, Article 72 requires that the parties must have perfected their consent by 

the process of having both parties mutually agree to submit to the jurisdiction of the 

Centre. 

57. It may be argued that the Respondent’s consent to arbitral proceedings would not be 

affected by its denunciation. Since Article 72 refers to the “consent to the jurisdiction 

of the Centre given by one of them”, this would encompass unilateral consent that was 

given under the BIT before the notice of denunciation was received. However, such 

an interpretation of Article 72 is flawed for three reasons. 

58. First, such an interpretation would be contrary to the principle of effectiveness, or 

effet utile, in treaty interpretation. If Article 72 referred to unilateral consent, the 

words “any nationals of [the Contracting] State” would have no utility because it 

would not be possible for such nationals to give unilateral consent to begin with.63 For 

instance, only a Contracting State can give its unilateral consent in the form of an 

offer to arbitrate in an investment treaty. The same right does not extend to a national 

of that State. The Tribunal should eschew an interpretation which would render the 

plain wording of Article 72 otiose. 

                                                 
62 Statement of Uncontested Facts, Page 53, at [24]. 

63 Fábrica, at [274]; Corfu Channel, Page 24. 
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59. Second, such an interpretation of Article 72 would not be consistent with the 

intentions of its drafters. In the event of ambiguity, recourse may be had to the 

travaux préparatoires, in accordance with Article 32 of the VCLT. 

60. The drafters’ records state that: 

“[i]f the State withdraws its unilateral statement by denouncing the 
Convention before it has been accepted by any investor, no investor could 
later bring a claim before the Centre. If, however, the unilateral offer of the 
State has been accepted before the denunciation of the Convention, then 
disputes arising between the State and the investor after the date of 
denunciation will still be within the jurisdiction of the Centre”64 

61. This demonstrates that the Contracting State’s offer to arbitrate had to be accepted by 

investors seeking to bring a claim before the Centre. In other words, it is clear that 

mutual, and not unilateral, consent is necessary. Moreover, Professor Schreuer, a 

leading jurist on ICSID jurisprudence, has observed that if the national failed to give 

its consent before the State denounced the Convention, there would be no obligation 

to arbitrate.65 

62. Third, unilateral consent cannot generate rights and obligations under the Convention 

for the purposes of Article 72. Interpreting Article 72 in its context, the phrase 

“consent to the jurisdiction of the Centre” in Article 72 relates to Article 25(1) which 

is the core provision governing the Centre’s jurisdiction.66 In turn, Article 25(1) then 

states that “the jurisdiction of the Centre shall extend to any legal dispute… which the 

parties to the dispute consent in writing”. From this, it is clear that the jurisdiction of 

the Centre is founded upon the consent of all parties involved – in other words, 

mutual consent. 

63. Here, the Claimants accepted the Respondent’s offer to arbitrate by way of filing its 

Request for Arbitration on 29 June 2018.67 Assuming that the notice of denunciation 

was received on the same date it was sent on 5 January 2018,68 this is clearly before 

the Claimants’ filing of the Request for Arbitration. In accordance with Article 72, the 

                                                 
64 Travaux Préparatoires I, Page 93; Fábrica, at [295]. 

65 Schreuer, Page 1280, at [6].  

66 Fábrica, at [276]. 

67 Request for Arbitration, Page 2.  

68 Response to the Request for Arbitration, Page 27.  
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parties had not perfected their consent to ICSID arbitration before the notice of 

denunciation was received. Accordingly, the Tribunal should find that it does not 

have jurisdiction to hear this dispute.  

IV. THE TRIBUNAL DOES NOT HAVE JURISDICTION TO HEAR THE PRESENT DISPUTE 

ON A MULTI-PARTY BASIS 

64. The Claimants are seeking to have the present arbitration claim heard by the Tribunal 

on a multi-party basis. However, the Tribunal does not have jurisdiction to hear this 

arbitration on a multi-party basis for the following reasons: (A) the parties have not 

given their consent to multi-party arbitration; and (B) in any event, there are 

insufficient factual and legal grounds to consider the Claimants’ claims as single legal 

dispute. 

A. The parties have not given their consent to multi-party arbitration 

65. Article 25(1) of the Convention states that: 

“[T]he jurisdiction of the Centre shall extend to any legal dispute… between a 
Contracting State… and a national of another Contracting State, where the 
parties to the dispute consent in writing to submit to the Centre” 

66. Based on a plain reading of Article 25(1), the parties must have given their written 

consent in order for the Tribunal to have jurisdiction over the present dispute.  A way 

of giving such consent is through an arbitration clause in a BIT,69 such as Article 9(1) 

of the BITs. 

67. It follows that in order for the Tribunal to hear the present dispute on a multi-party 

basis, the parties must have given their consent specifically to multi-party arbitration. 

Thus, the Tribunal must determine whether the scope of Article 25(1) of the 

Convention or Article 9(1) of the BITs can encompass multi-party arbitration 

proceedings. 

68. Given that Article 25(1) of the Convention and Article 9(1) of the BITs do not 

expressly provide for multi-party proceedings, the Tribunal must therefore interpret 

these provisions to ascertain their scope. 

                                                 
69 Schreuer, Page 206, at [428]. 
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69. The general rules of treaty interpretation under Articles 31 and 32 of the VCLT are 

applicable, as both Novanda and Kitoa are State parties to the VCLT,70 and Tyrea is 

not a persistent objector.71 

70. Article 31 of the VCLT provides that: 

“a treaty shall be interpreted in good faith in accordance with the ordinary 
meaning to be given to the terms of the treaty in their context and in the light 
of its object and purpose” 

71. Applying the general rules of treaty interpretation, the ordinary meaning of 

Article 25(1) of the Convention confines the jurisdiction of the Centre to any legal 

dispute between a Contracting State and “a national”. The drafters’ deliberate use of 

the singular phrase “a national” implies that the scope of Article 25(1) does not 

encompass multi-party arbitration. This interpretation is further strengthened when 

viewed together with Article 9(1) of the BITs which also employs the identical phrase 

“a national”.72  

72. Even if the use of “a national” in Article 25(1) of the Convention and Article 9(1) of 

the BITs is not conclusive proof that multi-party arbitration proceedings are 

impermissible, the basis of consent must nonetheless be sufficiently manifest and 

unequivocal.73 The Claimants cannot establish the existence and scope of consent to 

multi-party arbitration by relying on the mere fact that the provisions are silent.74 

Otherwise, such an interpretation would impermissibly stretch the scope of 

Article 25(1) of the Convention to include virtually any claim. 

73. This interpretation is informed by the object and the purpose of the Convention as 

represented in the preamble of the Convention, which states that: 

“Declaring that no Contracting State shall by the mere fact of its 
ratification… and without its consent be deemed to be under any obligation to 
submit any dispute to conciliation or arbitration”.75  

                                                 
70 Procedural Order No. 2, Page 62, at [6]. 

71 Procedural Order No. 2, Page 62, at [6]. 

72 Article 9(1), Tyrea-Novanda and Tyrea-Kitoa BITs, Page 56. 

73 Ambiente (Dissenting), at [82]. 

74 Ambiente (Dissenting), at [81]. 

75 Preamble, Convention. 
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Thus, the mere fact that the Respondent has ratified and is participating in the 

Convention does not mean that it had manifested its consent to multi-party 

proceedings. The drafters were not intending to “[establish] an open-ended standing 

court of general jurisdiction”.76 The parties must have given their specific consent to 

multi-party proceedings. 

74. In order to confirm the interpretation that the parties must have given their specific 

consent to multi-party proceedings, recourse may be had to the travaux préparatoires 

of the Convention in accordance with Article 32 of the VCLT. At the Third Session of 

the Geneva Consultative Meeting of Legal Experts held on 18 February 1964,77 the 

British Expert, Mr. Philip Allott, had expressed his concern that the draft 

Article 25(1) of the Convention, appeared to envisage there being only two parties to 

a dispute, where the other provisions of the draft Convention appeared to contemplate 

there being more than two such parties.78 Mr. Allott also noted that there was no 

“express mention” made in the draft Convention towards this possibility.79 However, 

this concern was not addressed by any of the other attendees, nor did the wording of 

the provision change. 

75. Therefore, while there were possibly some discussions of multi-party arbitrations, 

these discussions were clearly not conclusive.80 Further, given that collective 

proceedings were nearly non-existent at both the international and national level at the 

time,81 it is unlikely that the drafters had envisaged that multi-party proceedings 

would fall under the auspices of the Convention.82 

76. There is a manifest lack of any evidence that demonstrates the parties’ consent to 

multi-party arbitration proceedings. The parties had never contemplated the 

possibility of a multi-party proceeding prior to the events that led to the present 

dispute. Indeed, the Claimants had unilaterally decided to submit a joint claim only 

                                                 
76 Abaclat (Dissenting), at [165]. 

77 Travaux Préparatoires II, Page 367. 

78 Travaux Préparatoires II, Page 400. 

79 Travaux Préparatoires II, Page 413. 

80 Abaclat (Dissenting), at [175]; Ambiente (Decision), at [132]. 

81 Abaclat (Decision), at [519]. 

82 Abaclat (Dissenting), at [165]. 
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upon “considering the unprecedented nature of their claims and the similarity of their 

positions” and upon the demand of the third-party funding agency financing the 

Claimants’ costs of arbitration.83 

77. Accordingly, the Tribunal does not have jurisdiction to hear the present dispute on a 

multi-party basis. As neither the Convention nor the BITs provide for the lawfulness 

of multi-party arbitration, the parties have given their specific consent to do so. 

However, the facts leading to the present dispute do not establish the parties’ specific 

consent to multi-party arbitration. 

B. In any event, there are insufficient factual and legal grounds to consider the 
Claimants’ claims as single legal dispute 

78. Even if the Tribunal decides that it has jurisdiction to hear the present dispute on a 

multi-party basis, the claims must fulfil the requirement of being identical or at least 

sufficiently homogenous.84 The test is whether there are sufficient factual and legal 

grounds shared between the claims.85 

79. Claims share substantially identical factual grounds if the injured parties share similar 

characteristics and have similar rights to compensation arising out of the same 

injuring act committed by the same injuring party.86 

80. There are distinct factual differences between the claims submitted by the 

Claimants.87 The first difference is how they acted in response to the Respondent’s 

enactment of Article 51 of the amended Media Law. Article 51 required the 

Claimants to provide the Respondent with access to Tyrean users’ Personal ID card 

details and correspondence between Tyrean users. Among the Claimants, while 

FriendsLook and Whistler complied with the requisite identification and message 

storing, SpeakUp did not. Instead, SpeakUp sought to negotiate with the Tyrean 

government to eliminate or restrict that requirement.88 

                                                 
83 Statement of Uncontested Facts, Page 53, at [24]. 

84 Abaclat (Decision), at [540]. 

85 Alemanni, at [293]. 

86 Abaclat (Decision), at [541]. 

87 Statement of Uncontested Facts, Page 49, at [7]–[9].  

88 Statement of Uncontested Facts, Page 51, at [17]. 
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81. Second, acting unilaterally, SpeakUp procured an official meeting with Tyrea’s 

Minister for Telecommunications, Information Technology and Mass Media of Tyrea, 

Mr. Fredrik Woodlant. Notably, FriendsLook and Whistler had not acted together 

with SpeakUp in procuring the meeting, nor did they participate in the meeting.89 In 

joining their claims, FriendsLook and Whistler seek to gloss over the gaps in their 

case by relying on the alleged representations made to SpeakUp during the meeting 

with Mr. Woodlant. 

82. Claims share sufficient legal grounds if the actual rights of all the Claimants and the 

actual effects of the Respondent’s conduct on those rights are sufficiently the same.90  

83. The claims arise out of two distinct BITs. While the BITs may contain clauses that are 

similar, they are nonetheless entirely separate legal instruments. Absent specific 

consent, claims arising from distinct BITs should not be permitted as this was never 

envisaged by the state parties to the BITs at the time of its conclusion.91 

84. Moreover, the Respondent suffers considerable procedural injustice if the claims are 

heard on a multi-party basis. The relevant test in deciding whether the respondent 

would suffer considerable procedural injustice is whether there is anything in the 

nature of the proceedings that raises justifiable doubts from the point of view of due 

process.92 

85. As argued, SpeakUp acted differently from the other two Claimants in choosing to 

attempt to negotiate with the Tyrean Government in relation to the ID Card 

Requirement.93 SpeakUp also unilaterally decided to procure an official meeting with 

the Respondent’s Minister, Mr. Woodlant, which was not attended by either 

FriendsLook or Whistler. During this meeting, Mr. Woodlant had only discussed the 

deadline with SpeakUp.94 FriendsLook and Whistler cannot be allowed to capitalize 

on words and actions that were not directed at them, as this would lead to the 

                                                 
89 Statement of Uncontested Facts, Page 52, at [18]. 

90 Alemanni, at [293]. 

91 Abaclat (Dissenting), at [168]. 

92 Alemanni, at [324]. 

93 Statement of Uncontested Facts, Page 51, at [17]. 

94 Statement of Uncontested Facts, Page 52, at [18]. 
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Respondent being unfairly prejudiced in not being able to respond separately to the 

claims which arise from differing factual circumstances. 

86. Indeed, it is revealing that the Claimants’ third-party funder only agreed to fund the 

Claimants’ costs of arbitration if the claims were heard on a multi-party basis. The 

third-party funder viewed multi-party arbitration as being more likely to succeed as 

opposed to having the claims heard separately.95 This is likely because FriendsLook 

and Whistler would have a weaker case, having not been present at the meeting with 

Mr. Woodlant.  

87. Accordingly, the Tribunal does not have jurisdiction to hear this dispute on a multi-

party basis. The parties have not given their consent to hearing the dispute on a multi-

party basis. There are also insufficient factual and legal grounds for the claims to be 

joined as a single legal dispute to be heard together. Lastly, there is a possibility that 

the Respondent may suffer from considerable procedural injustice if the claims are to 

continue on a multi-party basis. 

V. THE RESPONDENT HAS NOT BREACHED ARTICLE 6 OF THE BITS AS MEASURES 

TAKEN DID NOT DEPRIVE THE CLAIMANTS OF THEIR INVESTMENTS 

88. As a general rule, State regulations do not amount to indirect expropriation even 

where they affect investors’ interests.96 The rationale for this rule, as the tribunal in 

Feldman v. United Mexican States observed, is that the State is entitled to act in the 

public interest: 

“Governments must be free to act in the broader public interest… Reasonable 
governmental regulation of this type cannot be achieved if any business that is 
adversely affected may seek compensation, and it is safe to say that customary 
international law recognizes this.” 

89. The Respondent has not breached Article 6 of the BITs as: (A) there was no indirect 

expropriation of the Claimants’ investments; (B) in any event, the conditions under 

Article 6 of the BITs are fulfilled; and (C) any wrongfulness of the Respondent’s 

measures can be precluded as they were necessary. 
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A. There was no indirect expropriation of the Claimants’ investments 

90. Measures that deprive investors of the use and benefit of their investments constitute 

indirect expropriation, even if the nominal ownership of the investments is left 

intact.97 Essentially, the Claimants have based their claim for indirect expropriation of 

the following assets: the opportunity for future market expansion in Alcadia and 

Larnacia, advertising and subscription revenue, and costs of establishing local 

branches, including physical assets and development costs. 

91. Contrary to these claims, the Respondent’s measures do not amount to indirect 

expropriation for the following reasons: (1) the opportunity for future market 

expansion does not constitute an “investment”; (2) the advertisement and subscription 

revenue are not susceptible to expropriation; (3) the Claimants had not been 

substantially deprived of the economic benefits of their physical assets and 

development costs; and (4) the Respondent did not breach any legitimate 

expectations. 

(1) The opportunity for future market expansion does not constitute an 
“investment”  

92. The Tribunal may only exercise jurisdiction where the transaction in question satisfies 

the definition of an “investment” under both the BITs and the Convention.98 The 

opportunity for future market expansion does not fulfil this requirement for two 

reasons. First, it does not amount to an “investment” under the Convention as it does 

not contribute to the economic development of Tyrea. Second, it is not an 

“investment” protected under the BITs as it is not undertaken in the territory of Tyrea.  

93. First, the opportunity for future market expansion does not constitute an “investment” 

under the Convention. In the context of ICSID arbitration, under Article 25 of the 

Convention, the dispute must be “in direct relation to an investment”. In Salini v. 

Kingdom of Morocco, the tribunal observed that ICSID tribunals and legal authors 

have endowed the term “investment” with an objective meaning, which is meant to 

supplement the definition of the same term under the BITs.99 Professor Schreuer has 
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opined that the Convention “does not imply unlimited freedom for the parties” and 

that the term “investment” has an objective meaning.100 This means that parties may 

agree on a more precise or restrictive definition of their acceptance of the Centre’s 

jurisdiction, but they may not choose to submit disputes to the Centre that are not 

related to an investment.101  

94. Generally, four basic features are relevant in defining “investment” under Article 25. 

They are: whether the investment involves substantial commitment; having a certain 

duration of performance of the contract; a participation in the risks of the transaction, 

and whether it contributes to the economic development of the host state of the 

investment.102 It is essential that an “investment” must contribute to the economic 

development of the host State.103 Professor Schreuer has observed that this criterion is 

“the only possible indication of an objective meaning” of the term “investment”.104 

95. The Claimants’ loss of future opportunity to expand into the neighboring states of 

Alcadia and Larnacia fails to satisfy this requirement. Plainly, whether the Claimants 

succeed in their intended plans for market expansion does not contribute to Tyrea’s 

economic development. To the contrary, it would only benefit the economies of 

Alcadia and Larnacia. As the Claimants’ future opportunities for market expansion do 

not benefit Tyrea, it cannot constitute an “investment” under the Convention.  

96. Second, the BITs clearly impose a requirement of territoriality, given the presence of 

specific territorial references in the provisions. The preamble to the BITs states that: 

“Desiring to create favorable conditions for greater investment … of one State in the 

territory of the other State”. 

                                                 
100 Schreuer, Page 117, at [122]–[123]. 

101 CSOB, at [68]. 

102 Salini, at [52]. 

103 Patrick Mitchell, at [33]. 

104 Schreuer, Page 124. 



 23 

97. This is supported by Article 2 of the BITs, which only requires the protection of 

investments “in its territory”. The term “territory” is then defined in Article 1(c) of 

the BITs as: 

“[T]he maritime areas adjacent to the coast of the State concerned, to the 
extent to which that State may exercise sovereign rights or jurisdiction in 
those areas according to international law”.  

Therefore, the Claimants’ opportunity for market expansion clearly falls outside of 

the scope of protection under the BITs. 

98. The Respondent ought not to bear responsibility for investments made by the 

nationals of the other contracting State outside of its own territory, as this was simply 

not envisioned by the BITs. Moreover, it would be exceedingly onerous to require 

that the Respondent bear responsibility for investments that relate to the territory of 

Alcadia and Larnacia, which are areas in which the Respondent does not exercise 

sovereign rights or jurisdiction. 

99. In any event, the Respondent’s measure of blocking the Claimants was not the cause 

of any deprivation of the Claimants’ opportunity for market expansion. Rather, 

Alcadia and Larnacia had made an independent and informed decision to forbid the 

Claimants from operating in their countries after assessing the risks and benefits of 

the Claimants’ business plans.105 The Respondent’s domestic measures may have 

been a contributing factor, but were not solely attributable for the ultimate rejection of 

the Claimants’ business plans. 

(2) The advertisement contracts and paid subscriptions are not susceptible to 
expropriation 

100. Investments are only susceptible to being expropriated if they are capable of being 

alienated from the investor and assigned to another party.106 Without this defining 

characteristic, the investment would only amount to personal contractual rights, which 
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cannot be alienated.107 It is logically impossible for a State to take and use rights 

which are incapable of being alienated and subsequently assigned.108 

101. The advertisement contracts and paid subscriptions are essentially personal rights 

belonging to the Claimants. The Claimants’ identities and the unique qualities of their 

networks, such as blogging, news sharing, live videoing, or following functions, are 

all of fundamental importance to these contracts.109 

102. In particular, the format and features on the Claimants’ platform, as well as the 

outreach of their network, are crucial factors that determine the suitability of their 

platforms as advertising spaces. There are also various types of advertisements that 

may require the platforms to have certain features in order to boost the effectiveness 

of the advertisements. Similarly, the unique “pro” features of the Claimants’ networks 

form the very subject of the paid subscriptions. 

103. Thus, the Claimants’ identities are rooted in the advertisement contracts and paid 

subscriptions. These contracts were formed between the counterparty and the 

Claimants for the specific purpose of obtaining the performance by the Claimants. As 

such, these contracts cannot be alienated from the Claimants and assigned to another 

party. Accordingly, these investments are not susceptible to expropriation. 

(3) The Claimants had not been substantially deprived of the economic benefits of 
their physical assets and development costs  

104. Indirect expropriation requires that a government measure must have resulted in the 

investor being substantially deprived of the economic benefits of its investment.110 

Such substantial deprivation amounting to an expropriation of an investment 

generally leads to a lasting removal of the owner’s ability to make use of the 

investment’s economic benefits.111 Further, a measure that is intended to be temporary 

from the outset will usually not constitute expropriation.112 
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105. There was no indication that the block on the Claimants’ platforms were meant to be 

permanent. The plain wording of Article 117 of the amended Tyrean Penal Code 

states that the blocking may be temporary or permanent, “depending on the gravity of, 

and possibility to, cure the particular transgression”.113 Further, the words “pending 

further notice” are present in the Ordinances that implemented the blocking.114 It was 

entirely possible to lift the block on the Claimants’ social networks if the Claimants’ 

had cured the breaches. 

106. Even though it was open to the Claimants to begin testing their algorithms to cure the 

breaches, they chose to wind down operations of their own volition, merely one and a 

half months after the date of the block.115 Indeed, it would have been prudent for the 

Claimants to carry on the testing, as they had already expended resources to create the 

algorithm. 

107. Further, the block did not prevent the Claimants from testing the effectiveness of the 

algorithms. The fact that the Claimants had accounted for testing within the deadline 

for compliance indicates that the algorithms can be tested without being implemented 

on posts that are uploaded on the Claimants’ sites in real-time. The measures were 

only made permanent by the Claimants’ own decision to halt the testing of their 

algorithms. Accordingly, the Respondent’s measures do not amount to expropriation 

of the Claimants’ physical assets and development costs. 

(4) The Respondent did not breach any legitimate expectations 

108. The finding of a breach of legitimate expectations may support the finding of indirect 

expropriation.116 In assessing whether there was such a breach, there are two 

important qualifications to the protection of investor expectations: first, the Claimants 

should not be shielded from the ordinary business risk of their investments;117 and 
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second, the Claimants’ expectations must have been reasonable and legitimate in the 

context in which their investments were made.118 

109. The Claimants invested in Tyrea merely two years after the civil war in Tyrea ended. 

It was clear that ethnic tension still remained even after the war ended.119 

Nonetheless, enticed by the potential of a large audience and a lack of large 

competitors such as Facebook and Twitter in the Tyrea market, the Claimants entered 

the Tyrean market.120 The Claimants willingly assumed the risks inherent in its 

decision in exchange for the high potential returns. Having entered into Tyrea with its 

eyes open, the Claimants cannot now claim to be protected from the ordinary business 

risks they willingly took on. 

110. Additionally, expectations must be reasonable and legitimate in order to receive 

protection. In assessing the reasonableness and legitimacy of the Claimants’ 

expectations, the political, socio-economic, cultural and historical conditions 

prevailing in Tyrea must be taken into consideration.121 

111. The Respondent’s promise to do its absolute best to facilitate the Claimants’ 

investments cannot be viewed in a vacuum, but rather against the backdrop of a 

country that recently emerged out of civil war. Given the persisting social turmoil, it 

should have been reasonably appreciated by the Claimants in their risk assessment 

that the social conditions in Tyrea could change. 

112. Further, it would be unreasonable for the Claimants to expect the Respondent to 

promise not to change its legislation if a crisis arose.122 The deadline for complying 

with Article 51 of the amended Media Law was amended in response to urgent 

circumstances. The situation in Tyrea had worsened rapidly after the introduction of 

the 60-day deadline, with the Tyrean police “struggling to stem the rampant violence 

spreading across the country”.123 The exigency and scale of the situation necessitated 

the change of deadlines. The Claimants cannot reasonably expect the Respondent to 
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bind itself to the original deadline of 60 days when the very safety of its people is at 

peril. 

113. Even recognizing that the assurance of a stable investment climate may be important 

to the Claimants’ decision to invest in Tyrea, this does not, by itself, grant the 

Claimants a right to expect such an investment climate regardless of the economic or 

political circumstances.124 To determine whether frustration of the foreign investor’s 

expectations was justified and reasonable, the host State’s legitimate right 

subsequently to regulate domestic matters in the public interest must be taken into 

consideration as well.125 

114. The enactment and enforcement of Amendment Law No. 0808-L was in pursuance of 

a legitimate public interest. The shortening of the compliance period for Article 51 of 

the amended Media Law was in response to exacerbation of the situation in Tyrea, 

which called for vital immediate action by the Respondent. 

B. In any event, the conditions under Article 6 of the BITs are fulfilled 

115. Even if the Tribunal finds that the Respondent’s measures amount to expropriation, 

this, by itself, is not unlawful.126 The Respondent is permitted to take measures which 

amount to a deprivation of investments, provided that certain conditions under Article 

6 are complied with. 

116. In any event, the Respondent has complied with these conditions. The Respondent’s 

measures were taken in the (1) public interest and under due process of law; (2) were 

not discriminatory; and (3) there was no obligation to pay just compensation as the 

Respondent’s measures were an exercise of the state’s police powers. 

(1) The Respondent’s measures were taken in public interest and under due 
process of law 

117. States are afforded the discretion and freedom to act in broader public interest.127 Due 

deference is given to the State in defining the issues that affect its public policy or 
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interests of the society as a whole, as well as the actions that will be implemented to 

protect such values.128 

118. The Respondent had imposed the block on the Claimants’ social networks in response 

to the widespread violence on the streets of Tyrea. These measures were taken for the 

public purpose of ensuring public safety and the de-escalation of tensions.  

119. To begin with, Tyrea had recently emerged from a civil war between these two 

ethnicities. The Respondent had good reason to be deeply concerned with the residual 

simmering ethnic tensions between the Minyars and the Tatyars.129 The Claimants’ 

sites had been used by extremist groups to disseminate radical views.130 This led to 

heightened ethnic tensions. 

120. In the beginning of 2017, violent altercations broke out between the Minyars and the 

Tatyars. Notably, the violence was not contained, but instead spread throughout 

Tyrea. By 2018, these acts of violence had caused hundreds of casualties, with 

subsequent incidents increasing in frequency.131 As the situation worsened, the 

Respondent had little choice but to curb the Claimants’ social media platforms as they 

were among the primary sources of disinformation and incitement. Accordingly, the 

Respondent’s measures had been taken in the public interest to attempt to prevent any 

further escalation of the ethnic tensions. 

121. Further, the Respondent has observed due process in carrying out measures in the 

public interest. Due process is observed where the investor has had the opportunity to 

negotiate a solution with the State to prevent expropriation.132 This process which 

enables the investors to weigh their interests and make decisions during a reasonable 

period of time was compatible with the obligation of due process.133 The mere fact 
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that the negotiations had failed does not preclude the finding that due process had 

been observed.134  

122. SpeakUp had an official meeting with the Minister for Telecommunications, 

Information Technology and Mass Media of Tyrea, during which the parties had open 

discussions about the requirements of Article 51 of the amended Media Law.135 

SpeakUp’s Regional Vice-President, Ms. Parlante, was able to raise her concerns 

about user identification and the compliance period for the development of the 

algorithm.136  

123. While there were no changes to the requirements of the law by the end of the meeting, 

SpeakUp was given the opportunity to weigh its interests and consider its decisions 

with regard to compliance with the law. As its concerns were fully heard, the 

Claimants cannot now claim that they were not given the benefit of due process. 

(2) The Respondent’s measures were not discriminatory 

124. A state’s measure is discriminatory if similar cases are treated differently and without 

reasonable justification.137 Such justification for differentiated treatment is reasonable 

where the differential treatment bears a reasonable relationship to rational policies not 

motivated by a preference for other investments over the foreign-owned 

investment.138 

125. The Claimants and the domestic social networks, Wink and TruthSeeker, are not 

similar investors in like circumstances. While it may seem like they are similar as 

they have all breached Article 51 of the amended Media Law, the Claimants ought to 

be differentiated on the basis of the nature and popularity of their platforms, which 

poses a much graver threat to public order. 
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126. With regard to the nature of the social media platforms, the Claimants’ platforms 

allow for easy sharing of content on a mass-scale, as the posts on the Claimants’ 

platforms can be “seen instantaneously by millions”.139 By contrast, Wink is a 

messenger application operating on a peer-to-peer basis.140 Unlike content on the 

Claimants’ platforms, messages are delivered from user to user and cannot reach as 

wide an audience immediately. While TruthSeeker also allows for content sharing, 

users are able to make corrections of facts when sharing inaccurate news posts.141 

This feature limits the extent of the spread of misrepresentative and false information 

on TruthSeeker’s platform. 

127. Further, the Claimants are far more popular than the domestic social networks.142 

With a much larger user base, hate speech disseminated on the Claimants’ networks 

can necessarily be sensationalized on a greater scale. This escalates the threat of 

social unrest present on the Claimants’ networks, beyond that present on the platforms 

of the domestic social networks. 

128. The networks are not like investors, and consequently have been accorded different 

treatment. All networks were penalized for their breach of Article 51 of the amended 

Media Law, in accordance with Article 117 of the amended Tyrean Penal Code. The 

Claimants were blocked, and criminal proceedings relating to the imposition of a fine 

on the domestic networks are pending.143 

129. In any event, there is reasonable justification for the Respondent’s imposition of 

different penalties on the distinct social networks. It is both practical and appropriate 

to impose different penalties to address the varying levels of threats posed by the 

social networks. The Claimants were blocked as their networks posed a grave threat 

to Tyrea’s social welfare and safety. Conversely, a fine was sufficient for the 

domestic networks that had far more limited outreach. The measures also have a 

reasonable relationship to rational government policies because they were taken in 
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response to a legitimate national emergency. It is incumbent on the Respondent to 

protect the security of its people. 

(3) The payment of just compensation was not required because the Respondent’s 
measures were an exercise of the state’s police powers 

130. General regulations adopted by a state within its police powers do not constitute 

expropriation, and consequently precludes the state from liability to pay 

compensation.144 In Feldman v. United Mexican States, the tribunal stated that:  

“Reasonable government regulation… cannot be achieved if any business that 
is adversely affected may seek compensation, and it is safe to say that 
customary international law recognizes this”.145  

131. Measures fall within the ambit of police powers if taken to pursue a legitimate aim in 

public interest, and bear a reasonable relationship of proportionality between the 

means employed and the aims sought to be achieved.146 Where an investor bears an 

individual and excessive burden, meaning that it bears the brunt of the measures, this 

finding of proportionality may be precluded.147 In analyzing whether the measures are 

adopted within police powers, the Tribunal should take a light touch in interfering as 

deference must be afforded to the government in choosing its public policy objectives 

and the measures to achieve those objectives.148  

132. The Respondent’s measures were in pursuance of a legitimate public purpose.149 The 

measures were proportionate as they were appropriate to achieve the aim of curbing 

social unrest, given that the situation in Tyrea was highly dangerous and outbreak of 

violence was imminent. Further, the different penalties on the various social networks 

were accorded pursuant to reasonable differentiation based on the networks’ outreach 

and audience size. Claimants were blocked because of the large-scale basis on which 

hatred was propagated, while Wink and TruthSeeker were subject to the imposition of 

fines, suited for the lower usage of their networks. The Claimants also did not bear 
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individual and excessive burdens as other networks, Wink and TruthSeeker, also 

received penalties of a pending fine.  

133. The Respondent exercised its police powers in according the measures. These 

measures do not constitute expropriation, and accordingly there is no liability to pay 

compensation. 

C. Any wrongfulness of the Respondent’s measures can be precluded as they were 
necessary 

134. Article 25 of the ARSIWA lays down the rule of necessity, which may be invoked by 

states to preclude the wrongfulness of an act not in conformity with its international 

obligations.150 The wrongfulness of a state’s expropriatory measures is precluded if 

they were necessary.151  

135. Necessity may be invoked by the state if the act is the only way for the state to 

safeguard an essential interest against a grave and imminent peril, and does not 

seriously impair an essential interest of the state towards which the obligation exists. 

Further, the international obligation in question must not exclude the possibility of 

invoking necessity, and the state must not have contributed to the situation of 

necessity.  

136. In order to safeguard Tyrea’s public interest and the safety of its people from the 

imminent outbreak of large-scale conflict and violence, the Respondent had to make a 

judgment call. At that point, the only practical solution to effectively prevent any 

further escalation of tensions was to disable users from continuing to spread hateful 

fake news on a large-scale basis. 

137. The Respondent did not have any other practical alternative but to block the 

Claimants’ platforms. While the Respondent subsequently implemented a fake news 

correction campaign after the block,152 this measure was simply not feasible at the 

time. Providing a counter-narrative would not put a timely stop to the misinformation 

and incitement which were the root causes of the escalating violence. 
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138. In any event, the Respondent is entitled to undertake different measures to curb 

threats, both in the short term as well as the long term. Indeed, the Respondent had 

first acted to curb the immediate and most significant causes of the ethnic violence 

before embarking on the news correction campaign. Intended as a longer-term 

measure, the campaign utilized official information sources to publish materials to 

dispel fake news, and TruthSeeker was used by government-supported activists to 

refute false rumors.153 

139. Further, a block of such scale was not the first port of call for the Respondent, as it 

only resorted to the blocking after it had exhausted other practicable alternatives to 

manage the ethnic conflict which continued to escalate. Additional police forces were 

assigned to control the conflict immediately after the situation started to involve 

violence,154 but this proved ineffective as the situation continued to worsen rapidly as 

time passed.155 The block was a necessary measure to respond to the scale of violence 

and the urgency of the situation.  

140. For the Respondent’s measures to seriously impair an essential interest of Kitoa or 

Novanda, the said interest must outweigh all other considerations.156 The economic 

interests of Kitoa and Novanda may be affected by the Respondent’s measures, given 

that their investors are unable to continue operating in Tyrea. However, economic 

interests cannot possibly be prioritized over the Respondent’s interest in stabilizing 

and calming civil unrest in Tyrea to ensure the safety of its people.  

141. The Respondent did not contribute to this state of necessity. The escalation of 

tensions and outbreak of violence was catalyzed by the widespread dissemination of 

radical ideas on social networks. The potential of these social networks for such 

dissemination was realized upon the establishment of the Claimants’ platforms in 

Tyrea.157 The Respondent had not contributed to the existence of such tensions. 

Rather, it was active in taking measures to de-escalate tensions. 
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142. Accordingly, the wrongfulness of any possible breach of the BITs can be precluded 

on the grounds that the Respondent’s measures were necessary.  

VI. THE RESPONDENT DID NOT BREACH ARTICLE 3(1) OF THE BITS AS IT ACCORDED 

FAIR AND EQUITABLE TREATMENT TO THE CLAIMANTS’ INVESTMENTS 

143. Article 3(1) of the BITs requires the Contracting Parties to accord “fair and equitable 

treatment to the investments of nationals of the other Contracting Party”.158 The 

Respondent has not violated Article 3(1) for the following reasons: (A) the 

Respondent has not breached any legitimate expectations; and (B) the Respondent’s 

measures were not discriminatory.  

A. The Respondent did not breach any legitimate expectations  

144. The standard of fair and equitable treatment may be violated where there is a breach 

of legitimate expectations.159 There is no such breach in the present case.160 This is 

because the Claimants ought not to be shielded from the ordinary business risk of 

their investments, and the Claimants’ expectations were neither reasonable nor 

legitimate. 

145. It was the Claimants’ business decision to assume the risks of operating in a slightly 

more volatile climate, in exchange for the potential high returns from the new Tyrean 

market. The lack of usage of large social media platforms by the Tyrean population 

makes Tyrea a strategic location for investments.161 The Claimants entered Tyrea with 

their eyes open, cognizant of the risks they are taking. The Respondent should not 

now be made to bear responsibility for the actualizing of such risks. 

146. Further, the Claimants’ expectations were neither reasonable nor legitimate when 

viewed in the context of Tyrea’s social and political instability. The Respondent also 

has a right to regulate domestic matters in response to situations which call for urgent 

and vital actions. 
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147. Consequently, there is no breach of the standard of fair and equitable treatment by 

virtue of any breach of legitimate expectations. 

B. The Respondent’s measures were not discriminatory 

148. State conduct that is discriminatory infringes on the standard of fair and equitable 

treatment.162 Non-discriminatory treatment requires that the conduct is not based on 

arbitrary or unjustifiable distinctions.163  

149. The Respondent’s measures were non-discriminatory,164 even though different 

penalties were imposed on the Claimants and domestic networks, pursuant to their 

breach of Article 51 of the amended Media Law. This is because the five networks are 

not similar investors in like circumstances to be treated alike. The Claimants can be 

distinguished from the domestic networks given the varying gravity in the threat they 

pose to public order, due to the nature and popularity of their platforms. 

150. Further, reasonable justification exists for the differential treatment. Article 117 of the 

amended Tyrean Penal Code prescribes various penalties for any failure to comply 

with the requirements of Article 51 of the amended Media Law, and allows for the 

imposition of a fine or a temporary block.165 The Respondent imposed varying 

penalties that correspond to the gravity of threat posed by the networks. Such 

imposition is also in line with the Respondent’s policies taken in response to a 

legitimate national emergency. 

151. Accordingly, as the Respondent has not accorded discriminatory treatment to the 

Claimants, the standard of fair and equitable treatment is not breached. 

VII. THE CLAIMANTS’ CALCULATION OF DAMAGES IS SPECULATIVE 

152. The Claimants have requested that the Tribunal grant compensation based on its 

calculation of damages using the DCF method.166 The DCF method is a valuation 

method which determines the present value of investments by applying a discount rate 

                                                 
162 Waste Management, at [98]. 

163 Biwater (Award), at [602]. 

164 Refer to Section V.B.2, at [117]–[122]. 

165 Claimants’ Exhibit 2, Page 9. 

166 Claimants’ Exhibit 7, Damages Report by Alfonso Alonzo, Page 18. 
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to a series of projected cash flows.167 The discount rate represents the “reward” that 

investors demand for a delayed payment.168 

153. The Claimants are claiming for compensation under three main heads of damages: 

direct damages for the costs of establishing local branches, lost profits in Tyrea, and 

loss of future expansion profits in Alcadia and Larnacia. 

154. The Tribunal should accept neither the method nor the quantum of the compensation 

requested by the Claimants, and should instead adopt the Respondent’s proposed PE 

method, for the following reasons: (A) quantification based on the DCF method 

would lead to a speculative sum; (B) the Claimants’ expert report is not reliable; (C) 

there is no basis for the claim for loss of future expansion profits; and (D) using the 

PE method would promote certainty. 

A. Quantification based on the DCF method would lead to a speculative sum 

155. The DCF method should be employed only where the damages can be quantified with 

reasonable certainty.169 This requires that all or at least a significant part of the criteria 

for usage of this method to be met.170  

156. These criteria have not been met because (1) the Claimants lack a sufficiently 

established record of financial performance; (2) the Claimants lack sufficiently 

concrete business plans; (3) the Claimants’ prices cannot be determined with 

reasonable certainty; and (4) the WACC cannot be reasonably ascertained. 

(1) The Claimants lack a sufficiently established record of financial performance 

157. Without a sufficiently established record of past performance, the Claimants’ 

calculations of future performance would be too speculative.171 To determine whether 

the Claimants have the required sufficiently established record, the Tribunal should 

examine the duration of these records in light of the surrounding context, with a view 

to determining a meaningful projection of future income.172 Factors to be considered 

                                                 
167 Marboe, Pages 189–190, at [4.90]. 

168 Marboe, Page 194, at [4.104]. 

169 Rusoro Mining, at [760]. 

170 Rusoro Mining, at [759], Marboe, Pages 270–271, at [5.187]. 

171 Marboe, Page 271, at [5.188]. 

172 Marboe, Page 273, at [5.197]. 
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include, among others, the degree of completion of the projects,173 or the presence of 

other objective data.174 

158. In determining whether the DCF method should apply, the tribunal in Tecmed v. 

Mexico looked into the claimant’s history of operations in Mexico. The tribunal found 

that the period of slightly more than two years was insufficient to establish a reliable 

projection. In deeming this insufficiency, the tribunal noted the difficulty in predicting 

the future revenues of Tecmed’s project, which were contingent on future investment 

expansions. Further, it held that there was a lack of objective data to support the 

prediction of future performance. The tribunal also considered the large disparity 

between the estimates of the parties’ expert witnesses as an indication that the 

claimant’s estimate was likely to be an inflated quantum. 

159. These principles should also be applied in the present case. The Claimants have 

operated in Tyrea for a short period of only two and a half years.175 Their future 

performance is also difficult to predict, given the lack of sufficiently concrete 

business plans,176 difficulty in reasonably determining the prices of the Claimants’ 

services,177 and the difficulty in determining a meaningful WACC.178 

160. Further, the large disparity between the parties’ expert witnesses is indicative of the 

likely inflation of the Claimants’ estimated sum. Here, the Claimants seek a quantum 

of $122,989,335, which is 23.2 times the Respondent’s expert witness’s suggested 

quantum of $5,298,165. This suggests that the Claimants’ estimations are inflated. 

(2) The Claimants lack sufficiently concrete business plans 

161. The Tribunal should also consider the availability of concrete business plans prior to 

the dispute, in determining the Claimants’ profitability. The existence and 

establishment of concrete plans would serve to guide the Tribunal in projecting the 

Claimants’ future performance.179 

                                                 
173 For instance, see American Manufacturing, at [7.14]–[7.15]. 

174 Tecmed, at [186]. 

175 Statement of Uncontested Facts, Page 49, at [5]. 

176 Refer to Section VII.A.2, at [175]–[178]. 

177 Refer to Section VII.A.3, at [179]–[180]. 

178 Refer to Section VII.A.4, at [181]–[183]. 

179 Marboe, Page 248, at [5.111]. 
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162. The Claimants have planned for their intended expansion into Tyrea’s neighboring 

states by 2022.180 However, the business plans are not sufficiently concrete to support 

their claims for the loss of future expansion profits in Alcadia and Larnacia. 

163. The plausibility of business plans is important in assessing their persuasiveness, and 

this is bolstered by their verification by impartial third-party experts,181 or their 

approval by the other party involved in the plans.182 For instance, the tribunal in ADC 

v. Republic of Hungary used the claimant’s internal business plans to compute 

compensation, because Hungary’s state agency had accepted these plans before the 

expropriation took place. Such acceptance provided good verification of the purported 

evidence in question. 

164. The Claimants’ plans for market expansion have been neither verified nor approved 

of. Although negotiations have been taking place with officials from Alcadia and 

Larnacia,183 there have been no concrete details or finalized expansion plans. 

Verification of such plans by impartial experts, such as investors or financing 

institutions, is also absent.184 The Claimants have merely acted based on their own 

assumption that the negotiations were going well, going ahead to incur expenses even 

before any form of approval has been provided. The Respondent cannot be liable for 

such expenses. 

(3) The Claimants’ prices cannot be determined with reasonable certainty 

165. For the DCF method to be appropriate, the prices at which the Claimants can sell their 

goods and services must be determined with reasonable certainty.185 The tribunal in 

American Manufacturing v. Republic of Zaire rejected the claimant’s proposed DCF 

method as it found that given the unstable political and business environment in Zaire, 

there was no solid base on which to measure the future growth of the investments. 

166. Such an inquiry should be extended to the present case. The political instability in 

Tyrea which would likely affect general investor confidence in Tyrea. This is coupled 

                                                 
180 Request for Arbitration, Pages 5–6, at [15]; Procedural Order No. 2, Page 61, at [2]. 

181 Rusoro Mining, at [759]. 

182 ADC, at [507]. 

183 Request for Arbitration, Page 5, at [15]. 

184 Marboe, Page 248, at [5.111]. 

185 Rusoro Mining, at [759]. 
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with the known fact regarding the prevalence of fake accounts on the Claimants’ 

platforms, which would likely lead to advertising clients losing confidence in the 

Claimants. These clients could, in turn, choose not to continue advertising their 

products and services on the Claimants’ platforms. These factors project a weak basis 

on which to measure the salability of the Claimants’ goods and services, affecting the 

demand for them. As such, the prices of their products cannot be determined with 

reasonable certainty. 

(4) The WACC cannot be reasonably determined 

167. In order to accurately compute the present value of the expected total income, an 

appropriate discount rate must be applied. Here, the discount rate is determined by 

computing the Weighted Average Cost of Capital, or WACC. The WACC must be 

reflective of a suitable country risk premium that fairly represents the market risks of 

operating in Tyrea.186 The country risk premium is calculated based on a multitude of 

factors, including political instability, sovereign debt, government regulations, and 

economic factors, such as recession.187 

168. The Claimants’ WACC cannot be reasonably determined, due to the status of flux of 

the various factors at play. In 2018, Tyrea was in a state of social unrest, with 

extremist groups triggering violence among the Tyrean locals. These conditions still 

persist to a large extent today.188 This situation has brought about the employment of 

government regulations, and has likely damaged investor confidence in Tyrea, leading 

to heightened uncertainty surrounding investment decisions. 

169. As such, the country risk premium cannot be reasonably determined, given the overall 

unpredictability of the situation in Tyrea. 
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B. The Claimants’ expert report is not reliable 

170. The Claimants’ expert report is not reliable, because (1) the expert witness’s 

methodology is not credible; and (2) the Claimants’ expert report includes revenue 

streams irrelevant to each platform. 

(1) The expert witness’s methodology is not credible 

171. Expert witnesses ought to be viewed in light of their credibility, which should be 

assessed based on the reliability of the process by which the experts have developed 

their claims.189 In his report, the Claimants’ expert witness, Mr Alonzo, has 

significantly inflated the future profits for 2018. 

172. It is a fundamental concept of finance that the quantum of total profits for a year 

should represent the difference between the total revenue and total costs for that year. 

Mr Alonzo has correctly considered the revenue for the entirety of 2018, but 

erroneously took into account the costs for only the first three months of 2018. His 

calculations completely neglect the costs for the rest of 2018.190 As a result, the 

Claimants’ total profits for 2018 have been grossly inflated. 

173. Despite his self-professed vast experience in the financial industry,191 Mr Alonzo has 

neglected this fundamental principle of finance. This is not merely an error of 

quantification, but one that also casts significant doubt on Mr Alonzo’s reliability and 

competency as a financial expert. It raises questions as to the credibility of his 

proposal that the DCF method should be adopted and, in turn, the quantum of 

compensation to be awarded. 

(2) The Claimants’ expert report includes revenue streams irrelevant to each 
platform 

174. In calculating their revenue from 2016 to 2018, the Claimants have projected revenue 

across all three revenue streams of advertising space, promotional content, and 

personalized content.192 However, this directly contradicts each network’s business 

model. 

                                                 
189 Swinehart, Page 320. 

190 Claimants’ Exhibit 7, Damages Report by Alfonso Alonzo, Page 18. 

191 Claimants’ Exhibit 7, Damages Report by Alfonso Alonzo, Page 15. 
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175. FriendsLook’s revenue inflows comprise 85% advertising and 15% personalized 

content,193 yet the network is also claiming for promoted content.194 Meanwhile, 

Whistler’s195 and SpeakUp’s196 revenue inflows comprise advertising and promoted 

content, yet they are also claiming revenue for personalized content.197 These 

inclusions suggest that the Claimants may have based their revenue projections on 

false grounds. This indicates that their business plans for new features are not reliable 

evidence for the indication of past profits, nor for the projection of future prospects. 

176. The Claimants’ expert witness lacks credibility, and there has been misrepresentation 

of the Claimants’ revenue streams. As such, the Respondent urges the Tribunal to find 

that the Claimants’ expert report is not a credible source, and in turn reject the 

Claimants’ proposed DCF method and valuation. 

C. There is no basis for the claim for loss of future expansion profits  

177. In order to determine damages on the basis of a lost income stream, the Claimants 

must prove that the Respondent’s allegedly wrongful acts were the actual and 

proximate cause of the loss of the Claimants’ potential future expansion profits.198 

178. For instance, in Biwater v. United Republic of Tanzania, the tribunal found that 

although Tanzania had violated the BIT, Tanzania was not liable for damages. This 

was because the claimants’ losses were suffered due to their own mismanagement of 

the project in question. In turn, the tribunal found that the Tanzanian government’s 

measures were neither the actual nor proximate cause of the losses. 

179. Likewise, the Respondent’s measures were neither the actual nor proximate cause of 

the lost potential profits from the Claimants’ intended business expansion into 

neighboring markets. The Claimants have not proven that the Respondent’s alleged 

breaches of the BITs caused the Claimants to be unable to expand into Alcadia and 

Larnacia. The discussions had only been in the negotiations stage.199 Up to that point, 
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neither Alcadia nor Larnacia had given official confirmation that the Claimants would 

be permitted to operate or invest in their countries, with their merely being “positive” 

signs from the officials. 

180. The Claimants’ missed opportunity to expand into the neighboring markets could 

have been due to other social or political reasons. Notably, Alcadia and Larnacia have 

long imposed stringent requirements on global online services, especially social 

networks.200 Alcadia and Larnacia would likely have deferred to these long-standing 

policies after seeing the devastating effects of national extremist groups’ use of social 

networks.201 This is because the effects concern the platforms’ potential in inciting 

ethnic tensions and violence outbreaks between the Minyar and Tatyar, the same 

ethnic races that form part of the population in Alcadia and Larnacia.202 It is likely 

that Alcadia and Larnacia halted negotiations with the Claimants because they wish to 

prevent their respective countries from experiencing similar social turmoil. 

181. As such, the Claimants have not proven the causative link between the Respondent’s 

measures and the decisions of the neighboring markets to defer to their long-standing 

policies. In this vein, the Claimants have not demonstrated that the Respondent’s 

measures brought about their lost profits for the intended market expansion into 

Alcadia and Larnacia. 

D. Using the PE method would promote certainty 

182. Given the lack of certainty inherent in the DCF method, as well as the Claimants’ 

problematic application of the DCF method, the Tribunal should not accept the 

Claimants’ proposed compensation. 

183. Rather, the Tribunal should adopt the Respondent’s calculation of damages based on 

the PE method. The PE method is a form of the cost approach, which determines 

compensation by looking at proven incurred expenses and not future projections.203. 
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This can be done by examining the available evidence on the Claimants’ past 

expenditure, which are sums that are certain and not speculative.204  

184. Determination of the compensation can be done with reasonable certainty through use 

of the PE method, in contrast with the DCF method. Similarly, the PE method was 

adopted in Copper Mesa v. Republic of Ecuador when the PCA tribunal recognized 

that the proven extent of legal harm to the claimant was uncertain. It upheld the use of 

the PE method to compute compensation, rather than seek to value an “elusive loss of 

chance”.205 

185. Accordingly, in the face of the present uncertainty surrounding the Claimants’ 

projected future performance, the Tribunal should reject the Claimants’ suggestion of 

adopting the DCF method. Instead, it should adopt the PE method in computing any 

compensation to be awarded to the Claimants. 
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PRAYER FOR RELIEF 

For the foregoing reasons, the Respondent respectfully requests this Tribunal to render an 

award in favor of the Respondent, as follows:  

1. To grant the requested provisional measures; 

2. To declare that it does not have jurisdiction over the present dispute given the 

Respondent’s denunciation of the Convention; 

3. To declare that it does not have jurisdiction to hear the present claims on a multi-party 

basis; 

4. To hold that the Respondent has not violated Articles 3(1) and 6 of the BITs; and 

5. To hold that the compensation requested for by the Claimants is speculative and that 

the PE method is the appropriate method for the quantification of damages. 

 

And any other order that it may deem fit. 

 

 

 

Respectfully, 

Team Berman 

Counsel for the Respondent 
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