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 1 

STATEMENT OF FACTS 

1. The Republic of Tyrea (the “Respondent”) has recently emerged from a civil 

war rooted in the conflict between two local ethnicities. Although the hostilities stopped after 

the war ended, tension between the two ethnicities still remained.  

2. FriendsLook plc., incorporated in and in accordance with the laws of 

Novanda, Whistler Inc. and SpeakUp Inc. both companies incorporated in and in accordance 

with the laws of Kitoa (the “Claimants”), are three companies owners and developers of the 

following social websites named FriendsLook, Whistler and SpeakUp, respectively (the 

“Platforms”). Each of the Platforms launched their website in Tyrea at the beginning of 2015.  

3. After the establishment of social media platforms in Tyrea, political and social 

activists realized the potential of these, through which they could spread information that 

would reach millions of users within minutes. This was of major advantage to Tyrean radical 

communities that had been previously struggling to make their view known because of the 

supervision media in Tyrea. 

4. At the end of 2016 national extremist groups in Tyrea commenced to 

campaign, publishing about alleged instances of discrimination against one of them. They 

created fake profiles through which they spread false information or mispresented it, calling 

for violent measures to put an end to it.  

5. In the beginning of 2017, for the first time since 2012, hostilities between the 

two ethnic groups resulted in hundreds of casualties. In response to the rise of hostilities, 

Respondent passed the Law 808 which required social networks to implement a filtering 

algorithm in order to prevent hate speech. The law was amended by briefly reducing the time 

limit to create the algorithm given that the situation in Tyrea had worsened rapidly.  

6. The algorithms designed by the Platforms failed to comply with the new 

regulatory framework. In order to prevent another civil war and restore public order, the 

Respondent decided to block the social networks which failed to comply with new regulatory 

framework. 
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ARGUMENTS 

1. THE ARBITRAL TRIBUNAL SHOULD GRANT THE PROVISIONAL 

MEASURES REQUESTED BY THE RESPONDENT 

7. Respondent’s RFPM should be granted, as this Arbitral Tribunal has 

jurisdiction [1.1] to order binding measures [1.2], that comply with and all the elements of 

the applicable rules [1.3]. 

1.1.       The Tribunal has prima facie jurisdiction to grant the provisional 

measures 

8. In order to analyse the RFPM, this Tribunal should only determine if it has 

prima facie jurisdiction, and this does not mean that Respondent cannot present objections 

to the Tribunal’s jurisdiction. 

9. Tribunals have extensively explained that, when receiving a RFPM an arbitral 

tribunal merely needs to determine whether it has prima facie jurisdiction, subject to a low 

threshold.1  Therefore, a tribunal may render provisional measures even when there are 

jurisdictional objections yet to be decided, as only a prima facie jurisdiction is to be 

determined.2 

10. Furthermore, this prima facie jurisdiction is justified, because the tribunal has 

to give priority to a RFPM, as it not only has the power but also the “duty to issue its decision 

on such request prior to making a ruling as to its own jurisdiction.”3 

11. The tribunal in Fouad Alghanim and Sons v. Jordan understood that it only 

had to decide if the claims made were not, frivolous, or obviously outside their competence.4 

12. What is more, in Helnan v. Egypt, the tribunal explained that Art. 47 of the 

Rules, gives the tribunal discretionary powers to determine if provisional measures are 

 

1  Gavrilović v Croatia, ¶¶181,182; Perenco v. Ecuador, ¶ 39; Pey Casado v. Chile, ¶8; Quiborax v. 

Bolivia, ¶¶108,112; City Oriente v. Ecuador, ¶52; Occidental v. Ecuador, ¶55.  
2  Gavrilović v Croatia, ¶181; Quiborax v. Bolivia, ¶108; Pey Casado v. Chile, ¶5; Transglobal v. 

Panama, ¶26; Phoenix Action Ltd v. Czech Republic ¶29. 
3  Helnan v. Egypt, ¶25. 
4  Fouad Alghanim and Sons v Jordan, ¶94. 
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appropriate, as they can grant any measure they deem useful to protect the rights of the 

parties.5 

13. Cases under the Rules differ from other cases, due to its special context. 

Before reaching the tribunal, the request is received by the ICSID Secretary General, who 

has to register it. When the Secretary General registers the request, that constitutes prima 

facie evidence that in its opinion, the dispute is not manifestly outside the jurisdiction of 

ISCID, or of the competence of the tribunal.6  

14. By applying these elements to the present case, the conclusion is that the 

objections made by Respondent to the Tribunal’s jurisdiction 7  are not a limit for the 

Tribunal’s power to grant the provisional measures.  

15. On this case, Tyrea, Novanda and Kitoa are members of the Convention,8 and 

their BITs contain a dispute resolution clause, that provides for arbitration or conciliation 

under ICSID.9  

16. This constitutes enough for the Tribunal to understand that it has prima facie 

jurisdiction to address the RFPM, although the jurisdiction to hear the dispute shall be 

addressed later, and it is Respondent’s submission that it is missing. 

17. To conclude, the Arbitral Tribunal can grant Respondent’s requirement and 

oblige the Claimants to abstain from further damaging Respondent’s situation in these 

arbitration proceedings. This prima facie jurisdiction does not alter the fact that Respondent 

can object the Tribunal’s jurisdiction. On the contrary, Respondent hereby reserves its right 

to present objections with regards to this Tribunal’s jurisdiction to hear the case [2]. 

1.2. The Tribunal can order binding measures 

18. Contrary to what the Claimants could have possibly argued, this Tribunal can 

order binding measures.  

 

5  Helnan v. Egypt, ¶23. 
6  Pey Casado v. Chile, ¶8. 
7  Response to the RFA, ¶5. 
8  SUF, ¶2. 
9  BITs, Art. 9. 
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19. The Claimants could have argued that Arts. 39 of the Rules and 47 of the 

Convention state that the tribunal can “recommend” provisional measures,10 and that such 

term denotes a non-binding action of the arbitral tribunal. Nevertheless, tribunals under the 

Rules have repeatedly interpreted that provisional measures “recommended”, are legally 

compulsory, ordered by the tribunal. 11  In this way, it was also explained that these 

recommendations are binding between the parties, as they are under an obligation to comply 

with decisions of an arbitral tribunal, including provisional measures.12 

20. Thus, this Arbitral Tribunal has the powers to oblige the Claimants by issuing 

provisional measures. As it will be proved that all the requirements are met, the Tribunal 

should order the Claimants to refrain from any actions that could aggravate this dispute and 

the situation of Respondent. 

21. In sum, this Tribunal can recommend provisional measures, to which the 

Claimants would be obliged to comply. 

1.3. The measures requested fulfill the elements of the applicable rules 

22. This Tribunal should grant the RFPM requested by the Respondent as said 

order complies with all its requirements. 

23. As it will be shown, it is Respondent’s position that the Convention and the 

Rules should not apply [2.1]. However, in the unlikely event that this Tribunal understands 

that it does, Arts. 39 of the Rules13 and 47 of the Convention,14 establish that any party can 

request a tribunal to order that provisional measures to protect its rights, and that such request 

must specify: the rights to be preserved [1.3.1], the measures the recommendation of which 

is requested [1.3.2], and the circumstances that require such measures [1.3.3]. 

1.3.1. Rights that deserve protection 

24. Respondent’s request is based on its own rights that deserve to be protected. 

 

10  Rules, Art. 47; Convention, Art. 39. 
11  Tokelés v. Ukaraine, ¶4; City Oriente v. Ecuador, ¶52; Pey Casado v. Chile, ¶21; Maffezini v. Spain, 

¶9; Occidental v. Ecuador, ¶58. 
12  Perenco v. Ecuador, ¶¶66, 67. 
13  Convention, Art. 39. 
14  Rules, Art. 47. 
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25. The Rules and the Convention determine that the RFPM shall refer to a 

right.15 This means that, if one party is engaging in activities harmful to the other party´s 

rights, a RFPM should be granted.16 In other words, the purpose of provisional measures is 

to guarantee the protection of rights whose existence might be jeopardized in their absence.17 

26. In the case Quiborax v. Bolivia the tribunal explained that the rights to be 

preserved by the provisional measures are not limited to those which form the subject matter 

of the dispute.18 On the contrary, they could be procedural rights, such as the right to the 

preservation of the statu quo and the non aggravation of the dispute.19 In this way, the 

provisional measures were granted because their subject matter was sufficiently related to 

the merits of the dispute.20 Likewise, in Plama Consortium v. Bulgaria, the tribunal also 

considered that the rights whose protection was sought could be general rights and should 

not be limited strictly to the relief sought by the parties. 21   Other tribunals have even 

explained that procedural rights are “self-standing rights”.22 

27. As for this right that deserves protection, it is paramount to consider that 

tribunals under the Rules have repeatedly considered that parties are obliged to refrain from 

any action that could aggravate the dispute or render its resolution more difficult.23  

28. This means that, there is a right to the preservation of the statu quo.24 In other 

words, the parties have a duty “not to take any action that may aggravate the dispute or affect 

the integrity of the arbitration”.25 

29. In this way, in Tethyan Copper v. Pakistan, the tribunal partly granted a 

RFPM, where the party requesting the measures alleged that: 

 

15   Convention, Art. 39; Rules, Art. 47. 
16  Libanaco Holdings v. Turkey, ¶17. 
17  Phoenix Action Ltd v. Czech Republic ¶33; Nova Group Investments v. Romania, ¶232. 
18  Quiborax v. Bolivia, ¶117. 
19 Quiborax v. Bolivia, ¶118. 
20  Quiborax v. Bolivia, ¶124. 
21  Plama Consortium v. Bulgaria, ¶40. 
22  Burlington Resources v. Ecuador, ¶60. 
23  Tokios Tokelés v. Ukaraine, ¶2; Plama Consortium v. Bulgaria, ¶38; Quiborax v. Bolivia, ¶¶133,134; 

Amco Asia v. Indonesia ¶412. 
24  Burlington Resources v. Ecuador, ¶68. 
25  Churchill Mining v. Indonesia ¶¶46-57. 
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“Its right to avoid aggravation of the dispute deserves to be protected 

through the recommendation of provisional measures (i) to allow the 

Tribunal sufficient time to decide the issues in dispute without a Party 

taking justice into its own hands and rendering the resolution of the dispute 

more difficult, costly and time-consuming; and (ii) to prevent the 

relationship between the Parties from worsening, in order not to complicate 

or preclude a future collaboration between the Parties.”26 

30. Even more, provisional measures directed at obliging one party not to publish 

any propaganda, have been granted.  

31. For instance, in an ICJ case, there was a provisional measure granted that 

obliged the parties not to take any steps that were capable of aggravating or extending the 

dispute, and in particular, one party had to “abstain from all propaganda calculated to 

inflame opinion” against the other party.27 

32. Furthermore, in United Utilities v. Estonia, the tribunal partially granted the 

measures, explaining that no party could disclose documents related to the proceedings, but 

that public discussion of the case was not prohibited,  

“provided that such public discussion is not used as an instrument to 

antagonize any party, exacerbate the parties' differences, aggravate the 

dispute, disrupt the proceedings or unduly pressure any party”.28  

33. Provisional measures with very similar content were granted in Biwater Gauff 

v. Tanzania. In this case, the tribunal stated:  

It is self-evident that the prosecution of a dispute in the media, or the 

uneven reporting and disclosure of documents or other parts of the record 

in parallel with a pending arbitration, may aggravate or exacerbate the 

dispute and may impact upon the integrity of the procedure. This is all the 

more so in very public cases, such as this one, where issues of wider interest 

are raised.29  

34. In this sense, Respondent has a right that deserves protection: the maintenance 

of the statu quo. By allowing the Claimants to further issue propaganda, and selectively 

presenting elements of this case, the statu quo would be altered. 

 

26 Tethyan Copper v. Pakistan, ¶84. 
27  Iran v. Anglo-Iranian Oil, ¶5. 
28 United Utilities v. Estonia, ¶114. 
29  Biwater Gauff v. Tanzania, ¶136. 
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35. If the Claimants keep disclosing information related to this arbitration and 

misconducting the public opinion, this would aggravate the dispute. More propaganda about 

Tyrea’s delicate situation, would aggravate the dispute, as it would instigate more violence 

among the population. Violence would persist and increase, which is precisely what 

Respondent was intending to avoid.  

36. By applying the approach of United Utilities v. Estonia, it can be concluded 

that the Claimants are, in fact, using these information as an instrument to antagonize Tyrea, 

exacerbate Respondent’s position in the arbitration, aggravate the dispute and also put 

pressure on both, Respondent and the Tribunal. All of the elements mentioned on that case 

as prohibited, are present here, in the Claimants actions. 

37. Precisely, as understood in Biwater Gauff v. Tanzania, the disclosure of 

documents related to the arbitration has the ability to further aggravate this dispute. Just as 

in that case, the Claimants are prosecuting the dispute in the media and making an uneven 

report and disclosure of documents. This is “self-evident” that it can aggravate the dispute 

and impact on the integrity of the procedure. 

38. Therefore, while both parties have a duty not to further aggravate the situation, 

the Claimants have not complied with this obligation, 30  and instead has affected 

Respondent’s rights.  

39. This right deserves such protection, to maintain the statu quo of the dispute. 

1.3.2. Measures requested 

40. On the RFPM the measures requested are expressly mentioned. 

41. In Biwater Gauff v. Tanzania, the claimant alleged that no documents related 

to the arbitration should be published, as the case had to be allowed to be solved without any 

outside interference. The tribunal granted the measures, and obliged the parties to refrain 

from disclosing to third parties any documents related to the arbitration proceedings, and to 

not use any information as an instrument to “antagonise the parties, exacerbate their 

 

30  RFPM, ¶¶3-6; SUF, ¶25. 
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differences, unduly pressure one of them, or render the resolution of the dispute potentially 

more difficult”.31  

42. Respondent requested the provisional measures determining in an express 

manner determined the measures that should be taken, if the Tribunal understood that the 

provisional measures should be granted. 

43. The RFPM, states: 

The Republic of Tyrea (“Tyrea”) hereby submits its Request for 

Provisional Measures, according to Art. 47 of the ICSID Convention and 

ICSID Arbitration Rule 39(1). Tyrea respectfully requests the Tribunal to 

order Claimants to refrain, for the duration of the arbitration proceedings, 

from taking any steps which might aggravate this dispute or exacerbate 

Tyrea’s position in it, and in particular that Claimants abstain from 

promoting, stimulating, or instigating the publication of propaganda, 

presenting their case selectively outside this Tribunal, or otherwise 

jeopardizing Tyrea’s rights in this dispute.32 

44. This is linked to the circumstances that justify the granting of the measures. 

Just as understood in Biwater Gauff v. Tanzania, the measures to protect the further 

aggravation of the dispute, can be to oblige the parties not to disclose any information related 

to the proceedings.  

45. On this case, the Claimants have already divulged information, and those 

damages cannot be reversed. However, what Respondent is requesting is to avoid further 

disclosures, as they could aggravate the dispute and further damage the relation between the 

parties, and the possibility of reaching a solution. On the cases above-mentioned, the situation 

was similar, and these kinds of measures were granted. 

46. Therefore, the measures requested as to oblige the Claimants to abstain from 

publishing any other information related to this arbitration, in order not to invade the core 

elements of this case, and allow the Tribunal to decide this case, without external pressure. 

1.3.3. Circumstances that require these measures 

47. The Claimants could have probably argued that tribunals under the Rules have 

consistently analyzed certain requirements.  

 

31  Biwater Gauff v. Tanzania, ¶163(d). 
32  RFPM, ¶ 1. 
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48. The Convention and Rules are silent as to any substantive elements. 33 

Therefore, it could be interpreted that there are no further requirements to fulfil. However, as 

explained by various ICSID tribunals, the compliance of certain elements must be analysed.34   

49. But, even by analysing those elements, the Tribunal will reach to the 

conclusion that Respondent’s request shall be granted. This is because the RFPM complies 

with all those requirements: the measures are necessary to avoid suffering a harm (i), they 

are also urgent (ii), proportional (iii), and they do not imply prejudging the merits of the case 

(iv)  

i. Necessity 

50. As for the first requirement determined by case law, these measures are 

necessary. 

51. The measures must be necessary to preserve a party’s rights, and to avoid 

causing a harm,35  which means that the tribunal must analyse if there is a material risk of 

suffering such harm.36  

52. Other tribunals have applied a standard, of “serious harm”, stating that it is 

sufficient to analyse whether there is a substantial, serious harm, even if it is not irreparable.37  

53. On the present case, the measures are necessary to prevent harm. This is due 

to the fact that the Claimants have initiated an aggressive media campaign towards 

Respondent, 38  which aggravates the situation on Tyrea. By granting the provisional 

measures, the Claimants actions would stop, and along with those actions, the harm being 

caused to Tyrea. 

 

33  Rules, Art. 47; Convention, Art. 39. 
34  Tethyan Copper v. Pakistan, ¶¶116, 118; Occidental v. Ecuador, ¶59; Hela Schwarz v. China, ¶110; 

Phoenix Action Ltd v. Czech Republic, ¶32; Railroad Development v. Guatemala, ¶34; Saipem v. Bangladesh, 

¶174; Von Pezold v. Zimbawe, ¶23; Cemex Caracas Investments v. Venezuela, ¶41; Transglobal v. Panama, 

¶27; Eskosol SpA v. Italy, ¶36; Plama Consortium v. Bulgaria, ¶38; Gavrilović v Croatia, ¶185; City Oriente 

v. Ecuador, ¶83; Nova Group Investments v. Romania, ¶237; Convial Callao v. Peru, ¶80. 
35  Alasdair Ross Anderson v. Costa Rica, ¶20; Saipem v. Bangladesh, ¶175; Cemex Caracas Investments 

v. Venezuela, ¶42; Nova Group Investments v. Romania, ¶238. 
36  PNG Sustainable Development v. Papua New Guinea ¶109. 
37  Tokelés v. Ukaraine, ¶8; Phoenix Action Ltd v. Czech Republic, ¶33; Cemex Caracas Investments v. 

Venezuela, ¶44; Quiborax v. Bolivia, ¶¶149,156; Plama Consortium v. Bulgaria ¶38; Fouad Alghanim and Sons 

v Jordan, ¶¶80,81; Tethyan Copper v. Pakistan, ¶¶118,146,151; Convial Callao v. Peru, ¶118. 
38  RFPM, ¶¶1, 2. 
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54. The Claimants are aiming at Respondent’s reputation. This can be seen on 

how  they “have engaged in various actions aimed at aggravating the dispute and 

mischaracterising Tyrea and measures taken by its government”.39 These various actions are 

that they have hired professional experts to issue information that is not completely accurate, 

they have published propaganda, and they have also published documents from this 

arbitration proceedings.40 

55. Even so, the Claimants have accepted responsibility for several of the 

publications made.41  

56. This harm caused to the reputation would not be reversed by an eventual final 

award that favors Tyrea. Even if the Tribunal grants Respondent’s request, the damage 

caused could not be repaired, as precisely this kind of damage cannot be erased. 

57. Respondent has an inherent right to have a due process, and not have to bare 

the burden of having the Claimants “presenting their case selectively outside this Tribunal, 

or otherwise jeopardizing Tyrea’s rights”42 and reputation. 

58. Damages to the reputation cannot be erased. Thus, the measures are in fact 

necessary to avoid a harm. 

ii. Urgency 

59. With relation to the second element addressed by case law, the provisional 

measures are also urgent.  

60. This element has been considered repeatedly by several arbitral tribunals,43 as 

it derives from the very nature and purpose of a provisional measure: the need for a quick 

decision and the impossibility of waiting for the final award to obtain certain relief. 44 

Tribunals have even stated that provisional measures will be appropriate “only where a 

 

39  RFPM, ¶1. 
40  RFPM, ¶¶1-5; P.O. 2, ¶13. 
41  P.O. 3, ¶7. 
42  RFPM, ¶1. 
43  Biwater Gauff v. Tanzania, ¶75; Tokios Tokelés v. Ukraine II, ¶8; Tanzania Elec. Supply Co. v. 

Tanzania, ¶18; Saipem v. Bangladesh, ¶175; Pey Casado v. Chile, ¶5; Cemex Caracas Investments v. 

Venezuela, ¶41; Quiborax v. Bolivia, ¶149; Fouad Alghanim and Sons v Jordan, ¶94; Tethyan Copper v. 

Pakistan, ¶¶118,139,140; Nova Group Investments v. Romania, ¶241; Convial Callao v. Peru, ¶115. 
44  Tokios Tokelés v. Ukraine II, ¶8. 
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question cannot await the outcome of the award on the merits”.45 That is, that the “action 

prejudicial to the rights of either party is likely to be taken before such final decision is 

given”.46 

61. In Quiborax v. Bolivia, it was explained that, due to the fact that the measures 

that were aimed at protecting the procedural integrity of the arbitration, they were urgent, by 

definition.47 

62. As for this requirement, in the present scenario Respondent is precisely 

attempting to save the procedural integrity of the proceedings, by requesting the Tribunal to 

oblige the Claimants to refrain from taking any actions that could further aggravate the 

dispute. 

63. If this measure is granted on the future, its effectiveness would be inexistent. 

If they are denied, and similar measures are granted in the future, their effect would be 

significantly reduced. To have their full effect, they must be granted now. As the damage has 

to be stopped at the beginning, and not after it has further developed. 

64. The urgency is also portrayed on how the propaganda has not stopped. Even 

after December 2018, other articles were published.48 This denotes how the situation must be 

stopped. 

65. While it is true that Respondent let several months pass before presenting the 

RFPM, this does not alter the fact that the measures are urgent. Respondent delayed this, 

allowing the Claimants to stop those actions by themselves, allowing them to reconsider 

those actions. In this way, Respondent behaved in good faith, intending to solve this issue 

amicably. However, the Claimants did not stop. Even more, the issue became more visibly 

urgent when the Claimants published documents from this arbitration, as that means to distort 

the intention of the parties to have confidential proceedings, and a fair process. 

66. Thus, this second element is also present on these arbitration proceedings, as 

Respondent’s request entails the urgency of stopping the Claimant’s prejudicial actions. 

 

45  R.R. Dev Corp. v. Guatemala, ¶34; Quiborax v. Bolivia, ¶150; Schreuer I, p.751. 
46  Phoenix Action Ltd v. Czech Republic, ¶33. 
47  Quiborax v. Bolivia ¶153. 
48  P.O. 3, ¶9. 
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iii. Proportionality 

67. The measures requested by Respondent to make the Claimants abstain from 

taking certain actions, are not disproportional to Respondent’s rights that deem protection. 

68. Another element to analyse is the proportionality between the measures and 

the right that deserves protection.49 That is, the measures should not outweigh the hardships 

to which the other party would be subjected if the measures are granted.50 

69. By applying this requirement to the present case, it is necessary to balance the 

claims of both parties. Considering the delicate situation in Tyrea,51 applying the provisional 

measures and restrain the Claimants from publicly announcing their opinions, would not be 

disproportionate.  

70. Respondent’s intention with the RFPM is not to silence the Claimants and 

eliminate its right of speech, but merely to oblige the Claimants to commit not to publish 

information of this arbitration, to avoid making the situation in Tyrea worse, until the award 

is rendered. Even more, provisional measures can be revoked if the circumstances change, 

as they are temporary by essence. Considering all the circumstances of this case, it can be 

concluded that the measures are not disproportionate. 

71. However, this Tribunal should place the focus on the parties’ procedural 

rights. Both the Claimants and the Respondent have an inherent right to a fair process. A 

natural consequence of these rights, is the obligation to respect the other party’s rights. By 

disclosing the information, and even documents of this arbitration, the Claimants are not 

respecting Respondent’s rights. Even more, the Claimants strategy is to undermine 

Respondent’s position, and put pressure both on Respondent and on the Tribunal, by affecting 

the public opinion. 

72. This leads to the conclusion that, Respondent’s RFPM does not imply a lack 

of balance with the limits that would be imposed to the Claimants. 

 

49  Burlington Resources v. Ecuador, ¶30; Quiborax v. Bolivia ¶158; United Utilities v. Estonia, ¶108; 

Fouad Alghanim and Sons v Jordan, ¶¶80, 87. 
50  Eskosol SpA v. Italy, ¶38. 
51  SUF, ¶¶14, 19. 
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iv. No prejudgment on the merits 

73. When analysing the provisional measures, the Arbitral Tribunal would not 

invade the merits of the case or prejudge in any way. 

74. The measures must not prejudge the merits of the underlying dispute.52 Such 

prejudgement of the merits is clearly inexistent when the measures are a basis to restore the 

statu quo.53 

75. Tribunals are careful not to “cast a shadow” on either party’s ability to present 

its case, by granting the measures.54 However, on some cases, the measures are precisely 

necessary to protect the parties right to present its case. 

76. By granting the RFPM, the Tribunal would not be invading the merits of the 

dispute at all, it would only intervene to protect the arbitration proceedings from external 

pressures, in order to decide more accurately about the merits of the case. The measures are 

necessary to safeguard the integrity of these proceedings. 

77. There is no prejudgment, because Respondent is seeking protection of its 

procedural rights. 

78. On the contrary, if this Tribunal rejects the measures on the basis of the 

Claimants’ assertions, then a shadow would be created upon Respondent’s right to present 

its case and defend itself. On that scenario, the Tribunal would establish that the alleged right 

to the freedom of speech of the Claimants, overweighs Respondent’s right to a due defense. 

This overweigh would mean a prejudgment of the merits, as the Claimants’ main defense 

relies on the protection to its freedom of speech right. 

79. As a conclusion, neither the granting nor the analysis of the provisional 

measures requested would mean to invade the core elements of this dispute, but instead, the 

opposite: the measures are necessary to affirm the boundaries and protect the content of these 

proceedings.  

 

52  Maffezini v. Spain, ¶21; Fouad Alghanim and Sons v Jordan, ¶¶87,88; Simpson/Fox, ¶162. 
53  Hela Schwarz v. China, ¶ 113. 
54  Maffezini v. Spain., ¶21. 
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80. Consequently, from all the above-mentioned requirements, it can be seen that 

the measures requested by Respondent are necessary, urgent, proportional, do not invade the 

merits of the case, and refer to a right that deserves protection. 

CONCLUSION I 

81. All in all, the Arbitral Tribunal should find that it has the necessary 

jurisdiction to address the provisional measures [1.1], that the provisional measures should 

be granted, because both the formal [1.2] and substantive [1.3] requirements are met. 

2. THE TRIBUNAL DOES NOT HAVE JURISDICTION OVER THE 

CLAIMANTS’ DISPUTE  

82. The ICSID Tribunal does not have jurisdiction over the dispute, given that 

Respondent was no longer part of the Convention at the time the RFA was submitted [2.1]. 

Moreover, even if we were to consider that the Convention is applicable in spite of the 

denunciation made by Respondent, the Tribunal does not have jurisdiction, since the consent 

to arbitration given by the Parties does not embrace multiparty proceedings [2.2]. 

2.1.          The Tribunal lacks jurisdiction given that at the time the RFA was 

submitted the Convention was not applicable for Respondent  

83. The tribunal lacks jurisdiction given that: firstly, Respondent is no longer part 

of the Convention, thus the acceptance is not valid [2.3.1] and, secondly, a consent clause in 

a BITs does not amount to consent [2.3.2].  

2.1.1.  Since Respondent denounced the Convention before the RFA was submitted 

by the Claimants, the Tribunal lacks jurisdiction over the dispute 

84. According to Art. 72 of the Convention, the notice of denunciation does not 

affect the obligations of the State arising out of its consent to the jurisdiction of ICSID given 

before such notice was received by the depositary. In the present case, since the Republic of 

Tyrea denounced the Convention prior to the Claimants giving their consent to arbitration, 

the ICSID tribunal does not have jurisdiction to hear the dispute. 

85. The Claimants may argue that pursuant to Art. 71 of the Convention the 

consequences of denouncing the ICSID Convention will take effect six months after the 

receipt of the notice of denunciation. However, this interpretation is incorrect.  
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86. In order to further comprehend the consequences of a States’ denunciation of 

the Convention, the differences between Art. 71 and Art. 72 must be analyzed, and their 

scopes are completely different. Art. 72 regulates the consequences of denouncing the 

Convention in the context of the right to access ICSID arbitrations, while Art. 71 is addressed 

to Contracting States as to their rights and obligations as Members of the Convention itself.55 

87. Pursuant to Art. 72 of the Convention the sole rights and obligations that will 

not be affected when a State denounces the Convention are those “… arising out of consent 

to the jurisdiction of the Centre given by one of them before such notice was received by the 

depositary”. Therefore, if a third party investor did not accept the unilateral offer to arbitrate 

before the depositary of the Convention received the notice of denunciation, the investor will 

lose its right.56  

88. Likewise, in the Owens-Illinois v. Venezuela case, the tribunal concluded that 

it did not have jurisdiction given that the claimant submitted the RFA after the receipt of the 

notice of denunciation by the depositary. Therefore, the tribunal understood that, by the time 

the investor submitted the RFA, the Convention was no longer applicable for respondent.57 

Moreover, in that case the tribunal understood that “ICSID arbitration is only available if 

the conditions for access to ICSID arbitration in the investment treaty and the ICSID 

Convention have been satisfied”.58 This rationale is undeniable given that the BIT and the 

Convention are two separate legal instruments in international law. The fact that Venezuela 

gave its consent to arbitration in the corresponding BIT was not impervious to Venezuela’s 

denunciation of the Convention. Contracting parties to a BIT “…cannot alter the status or 

scope of their rights and obligations as Contracting States…” of the Convention through the 

treaty. 59 

89. Furthermore, the tribunal in the aforementioned case concluded that if Art. 72 

of the Convention would extend as well to potential agreements to arbitrate, a Contracting 

State that denounces the Convention could potentially face an unlimited and unforeseeable 

 

55 Owens-Illinois v. Venezuela, ¶269. 
56 Owens-Illinois v. Venezuela, ¶271; Schreuer II, p.357. 
57 Owens-Illinois v. Venezuela,   ¶282. 
58 Owens-Illinois v. Venezuela, ¶261. 
59 Owens-Illinois v. Venezuela, ¶261. 
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number of future ICSID arbitrations for decades after its denunciation.60 The latter, would be 

contrary to an orderly exit from the Convention.61  

90. In the same vein, the tribunal in the Talta v. Venezuela case understood that if 

the consent to the jurisdiction of the tribunal was given after the notice of denunciation of the 

Convention was received by the depositary, the Convention would not have been 

applicable.62   

91. In line with the aforementioned, the prestigious commentator Prof. Schreuer 

has understood that in order to preserve rights and obligations under the Convention after its 

denunciation by a State, there must be perfected consent. The latter implies that an investor 

accepted the offer before the date of the denunciation.63 

92. In the present case, all three Claimants failed in perfecting the consent prior 

to the date of notice of denunciation of the Convention. The Claimants submitted their RFA 

to the Secretariat of the Convention against Tyrea on the June 29, 2018.64 The denunciation 

of the Convention by Tyrea was done on January 5, 2018.65 Hence, as the Republic of Tyrea 

was no longer bound by its unilateral offer to arbitrate when the Claimants submitted the 

RFA, this Tribunal lacks jurisdiction to decide the dispute.  

2.1.2.     The BITs clause that sets forth the investor- state arbitration does not 

amount to perfected consent 

93. The Claimants may argue that the consent to arbitration given by Respondent 

in the BITs qualifies as a perfected consent and, therefore, that the Tribunal has jurisdiction 

over the dispute no matter when the RFA was submitted. However, this interpretation is not 

correct. The consent given by Tyrea is not a perfected consent. Hence, the denunciation made 

by Tyrea prevents the Tribunal to hear the dispute. 

 

60  Owens-Illinois v. Venezuela, ¶289. 
61 Owens-Illinois v. Venezuela, ¶289. 
62 Talta v.  Venezuela, ¶63. 
63 Schreuer II, p.361.  
64 RFA, p.2. 
65 Respondent’s Exhibit 1, p.27. 
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94. A consent clause in a BIT relating to investor-State arbitration does not 

amount to perfected consent since it is a mere offer to arbitrate. 66 This implies that in order 

for there to be mutual consent, a unilateral offer to arbitrate is not enough. There must be an 

‘offer’ and an ‘acceptance’. If one of them is missing, then consent cannot be perfected.67 

95. This mutual consent requirement arises from the Preamble of the Convention, 

which its paragraph 6 refers to ‘‘mutual consent by the parties’’. In the same vein, Art. 25(1) 

speaks of consent by ‘‘the parties to the dispute’’ as an indispensable jurisdictional 

requirement, and states that consent may not be withdrawn unilaterally ‘‘when the parties 

have given their consent’’. Thus, it is clear that there needs to be mutual consent for 

obligations to rise.  

96. Even more, when the Legal Committee responsible for drafting the 

Convention was discussing some critical passages, the chairman, Mr. Broches explained that 

a unilateral offer to arbitrate could be accepted by a foreign investor, and that by doing so, it 

would become binding to both parties.68 Likewise, in the Report of the Executive Directors 

to the Convention, the need that both parties give their consent was thoroughly stressed out.69  

97. In conclusion, the BITs do not contain a perfected consent to arbitration. On 

the contrary, they only have a unilateral offer to arbitration. Therefore, in the present case, 

since the third party investor ‘accepted’ the unilateral offer to arbitrate materialized in the 

BITs after the denunciation of the Convention, Tyrea is not obliged to submit itself to 

arbitration. 

2.2.         According to the BITs and the Convention, the Tribunal does not have 

jurisdiction over multi-party arbitration 

98. The consent given by the Contracting States to the Convention does not 

comprise multi-party arbitration. Hence, in the present case, the Tribunal does not have 

jurisdiction over the dispute. 

 

66  Schreuer II, p.357. 
67  Schreuer II, p.361. 
68 Schreuer II, p.357.  
69 Schreuer II, p.357. 
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99. Under the system created by the Convention, consent by both parties is an 

indispensable condition for the exercise of ICSID jurisdiction under Art. 25(1) of the 

Convention.70 The Convention and Rules are silent about all kinds of collective proceedings, 

including “multi-party arbitrations”71. Consequently, since multi-party proceedings are not 

regulated, and, taking into consideration the consensual nature of ICSID jurisdiction, it must 

be understood that multi-party arbitration is not admitted under the Convention.72 

100. In application of Art. 42 of the Convention and resorting to the Vienna 

Convention as crystalized customary international law,73 the clear consent of Respondent is 

needed in order for the Tribunal to have jurisdiction over multi-party proceedings.74 

101. The parties’ consent to international arbitration must be a manifest consent 

with regard to both the very existence of the consent and its scope.75 ICSID tribunals have 

considered that the “silence” of the objective applicable law cannot be interpreted in favor of 

the existence of jurisdiction. 76 Specifically, the ICSID tribunal in the case Ambiente Ufficio 

S.p.A. and others v. Argentine case, understood that in order to remedy the legal effects of 

the Convention “silence” on jurisdictional matters, a manifestation of a specific consent of 

both parties to the dispute is mandatory.77 Therefore, a mere “consent to arbitrate” does not 

cover multi-party arbitration. The parties cannot be deemed to have submitted itself to multi-

party arbitration treatment unless it gave an additional consent to that particular type of 

procedure.78 

102. This was also affirmed by the ICJ, which stated that the manifestation of the 

needed consent must be unequivocal and that the existence and scope of consent to a given 

international arbitration cannot be deemed to have been established by merely invoking 

“silent” or “non-exclusion” provisions.79 

 

70 Ceskoslovenska Obchodni Banka, A.S. V. The Slovak Republi, ¶33. 
71 Ambiente Ufficio S.p.A. and others v. Argentine Republic, ¶2. 
72 Ambiente Ufficio S.p.A. and others v. Argentine Republic, ¶73. 
73 Ambiente Ufficio S.p.A. and others v. Argentine, ¶239; Fox/Vyalkov. 
74 Ambiente Ufficio S.p.A. and others v. Argentine Republic, ¶73. 
75 Ambiente Ufficio S.p.A. and others v. Argentine Republic, ¶80; Abaclat and Others v. Argentine 

Republic, ¶16. 
76 Ambiente Ufficio S.p.A. and others v. Argentine Republic, ¶76. 
77 Ambiente Ufficio S.p.A. and others v. Argentine Republic, ¶76. 
78 Ambiente Ufficio S.p.A. and others v. Argentine Republic, ¶2. 
79 Ambiente Ufficio S.p.A. and others v. Argentine Republic, ¶2. 
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103. In practice, the few cases of multi-party arbitrations that took place within 

ICSID framework, were always either based in the clear agreement of the parties or filed 

with no objection from respondent, which amounts to an implied consent.80 The most striking 

examples are: the The Canadian Cattlemen for Fair Trade v. United States of America case 

and the Bernardus Henricus Funnekotter and others v. Republic of Zimbabwe. On the one 

hand, in the case of The Canadian Cattlemen for Fair Trade v. United States of America, 

respondent had a beef and cattle business. During a certain period of time, it received multiple 

RFA from different claimants referred to the aforementioned business, and all the parties 

expressly  agreed to consolidate the claims in one single proceeding.81 On the other hand, in 

the case Bernardus Henricus Funnekotter and others v. Republic of Zimbabwe, multiple 

farmers of Zimbabwe submitted jointly a claim contending that they were deprived of their 

property. In that case, the tribunal did not analyze its jurisdiction given that respondent 

declared in its written pleadings that it took no objection to the jurisdiction82. 

104. Therefore, according to the Convention, Respondent cannot be deemed to 

have submitted consent to multi-party arbitration unless it gave an additional consent to that 

particular type of procedure, which is missing in the present case. Hence, the Arbitral 

Tribunal does not have jurisdiction over the dispute given that Respondent did not give its 

consent to multi-party arbitration.  

CONCLUSION II 

105. In conclusion, the Tribunal does not have jurisdiction over the dispute given 

that the Convention was not applicable to Respondent at the time the RFA was submitted 

[2.1]. Even more, even if the Tribunal finds that the Convention was still applicable, it would 

not have jurisdiction over the dispute just as well, since the consent given by Tyrea to 

arbitration does not embrace multiparty proceedings [2.2]. 

 

 

80 Abaclat and Others v. Argentine Republic, ¶175. 
81  Canadian Cattlemen v. United States of America, ¶6. 
82  Bernardus Henricus Funnekotter and others v. Republic of Zimbabwe, ¶82. 
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3. RESPONDENT DID NOT BREACH THE CLAIMANTS’ RIGHTS 

UNDER THE BITS 

106. Contrary to the Claimants’ submissions Respondent did not breach the 

Claimants’ rights under the BITs, since it did afford the Claimants a FET [3.1], and since it 

did not illegally expropriate the Claimants’ investments, as Respondent lawfully exercised 

its regulatory powers [3.2].  

3.1 Respondent did not breach the FET standard  

107. Contrary to the Claimants’ submissions, Respondent has not breached the 

FET standard set forth in Art. 3 of the BITs [3.1.1], as Respondent was not obliged to respect 

the Claimants’ legitimate expectations [3.1.2]. Finally, Respondent’s actions were not 

exercised neither in a discriminatory manner nor unreasonable [3.1.3]. 

3.1.1.    Respondent did not breach the FET standard  

108. Respondent did not breach the FET standard set forth in Art. 3.1 of the BITs 

since it did not disregard any provision under said article. 

109. Under Art. 3.1 of the BITs, Tyrea was required to treat the Claimants’ 

investments fairly and equitably as follows: 

Each Contracting Party shall ensure fair and equitable treatment to the 

investments of nationals of the other Contracting Party and shall not impair, 

by unreasonable or discriminatory measures, the operation, management, 

maintenance, use, enjoyment or disposal thereof by those nationals. 

110. That is precisely what Tyrea did.  

111. To claim a breach of the FET standard under the BIT, the claimant is 

compelled to prove that the Host State has breached the promises set forth or arising out of 

the investment. 83  Both scholars and case law understand that the FET standard in 

international law constitutes an independent standard from a country’s internal order not only 

limited to restricting bad faith by host States in investment treaties.84 Also, it is accurate that 

the FET standard is generally intended to ensure “treatment in an even-handed and just 

 

83 Waste Management v. Mexico, ¶98; Sempra v. Argentina, ¶298. 
84  Schill, p. 263; Vasciannie, ¶1; UNCTAD, p. 25; Philip Morris v. Uruguay II, ¶311. 
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manner, conducive to fostering the promotion and protection of foreign investment and 

stimulating private initiative.”85  

112. Relevant to the present dispute the FET standard only required that 

Respondent had to treat the Claimants’ investments in a reasonable and not in a 

discriminatory manner.86 

113. Contrary to the Claimants’ submissions,87 Respondent did not breach the FET 

obligations as it did not act in a discriminatory manner towards the Claimants. 

3.1.2.    Respondent did not breach the Claimants’ legitimate expectations 

114. Under Art. 3.1of the BITs, Respondent did not breach the Claimants’ 

legitimate expectations. 

115. According to case law, the FET standard requires that the host State’s 

government must act towards the investors in a consistent manner and enabling the investor 

to know regulations and policies beforehand so that it may comply with them.88 However, 

this must be balanced with the legitimate regulatory objectives of the host State.89  For 

example, the tribunal in Saluka v. Czech Republic stated that:  

“[Legitimate] expectations, in order for them to be protected, must rise to 

the level of legitimacy and reasonableness in light of the circumstances. 

[...] No investor may reasonably expect that the circumstances prevailing 

at the time the investment is made remain totally unchanged. […], the host 

State’s legitimate right subsequently to regulate domestic matters in the 

public interest must be taken into consideration as well. [...].”90 

116. What is more, the tribunal in Continental Casualty v. Argentina understood 

that “it would be unconscionable for a country to promise not to change its legislation as 

time and needs change.”91 

117. Additionally, the tribunal in Philip Morris v. Uruguay stated that: 

 

85  Siemens v. Argentina, ¶ 290; Murphy Exploration v. Ecuador, ¶206. 
86  Netherlands-Oman BIT, Art. 2.2; UNCTAD, p. 82. 
87  RFA, p.6. 
88  UNCTAD, p. 65; Dolzer/Schreuer, pp.8, 9. 
89  UNCTAD, p. 73; Myers v. Canada, ¶263; Parkerings-Compagniet v. Lithuania, ¶332. 
90  Saluka v. Czech Republic, ¶¶304-306. 
91  Continental Casualty v. Argentina, ¶258. 
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“the FET standard do not affect the State’s rights to exercise its sovereign 

authority to legislate and to adapt its legal system to changing 

circumstances. […] changes to general legislation (at least in the absence 

of a stabilization clause) are not prevented by the fair and equitable 

treatment standard if they do not exceed the exercise of the host State’s 

normal regulatory power in the pursuance of a public interest”.92 

118. In other words, the modification of a country’s legislation, in lack of specific 

stability assurance to the foreign investor, shows a legitimate exercise of the host State’s 

regulatory powers, which are not prevented by any BIT FET standard set forth in it.93 

119. In the present case, Respondent did not breach the Claimants’ legitimate 

expectations as Respondent acted in accordance to its legitimate regulatory objectives since 

the measures adopted by it aimed to reduce the violence generated by the Claimants’ 

investments.94 Respondent, in light of the critical situation, had the right to regulate the way 

it saw fit, therefore, the regulations adopted by the Respondent did not breach the Claimants 

legitimate expectations.95 There was a clear public purpose behind Respondent’s actions, as 

the measures aimed to reduce the violence in its territory.96 It was crucial for Respondent to 

act fast in order to ease the chaotic situation in its territory.97 

120. In conclusion, Respondent’s measures were adopted in order to ease the 

critical situation in its territory, hence, the regulations issued by Respondent did not breach 

the Claimants’ legitimate expectations as they were executed for a public purpose. 

3.1.3.      Respondent’s actions were not exercised in a discriminatory manner nor 

unreasonable 

121. Respondent’s actions did not breach the FET standard as they were neither 

discriminatory towards the Claimants nor unreasonable.  

122. Another obligation arising out of the FET standard consists in the principle of 

non-discrimination, proportionality, and arbitrariness.98 In this sense, the tribunal in Alex 

Genin, Eastern Credit Limited, Inc. and A.S. Baltoil (US) v. Estonia, when referring to 

 

92  Philip Morris v. Uruguay II, ¶¶422-423. 
93 Dolzer/Schreuer, p.12; EDF v. Romania, ¶217. 
94  Respondent’s Exhibit 3, p. 29; SUF, ¶13. 
95  SUF, ¶19. 
96  Respondent’s Exhibit 2, p.28. 
97  SUF, ¶19. 
98  UNCTAD, p. 25; Muchlinski, p.62. 
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arbitrariness, it stated that “any procedural irregularity that may have been present would 

have to amount to bad faith, a willful disregard of due process of law or an extreme 

insufficiency of action”.99 

123. In the case at hand, Respondent’s actions do not entail a breach of Art. 3.1 of 

the BITs, therefore, the actions were in compliance of the FET standard. Art. 3.1 of the BITs 

states:  

“Each Contracting Party […] and shall not impair, by unreasonable or 

discriminatory measures, the operation, management, maintenance, use, 

enjoyment or disposal thereof by those nationals.”100  

124. In this regard, the deprivation of property resulting from the issuance of the 

Decrees and Ordinances answered to an intention to reduce the hate campaigns, 

misinformation, fake news and unfounded allegations that resulted from these social 

medias. 101  This may be seen as a targeted measure towards the Claimants, however, 

Respondent did not breach the FET as other platforms were also blocked as a result of the 

aforementioned.102 Furthermore, Respondent took other measures apart from this to ease the 

conflict, and since these measures were implemented, a general de-escalation of tension has 

been observed.103 

125. As well stated by the Claimants’ other platforms remained unblocked.104 

However, this does not mean Respondent acted in a discriminatory manner towards the 

Claimants since this was due to the fact that these unblocked platforms were not as popular 

as the Claimants’, therefore were less convenient and popular for spreading hate speech, 

hence these platforms were less dangerous.105 

126. In conclusion, Respondent’s actions do not amount to a breach of the FET 

standard set forth in Art. 3.1 of the BITs as the Claimants were not treated in a discriminatory 

manner. Respondent had the right to treat differently the Claimants’ investments from other 

platforms, as the Claimants’ were the most popular Platforms were hate speech was spread. 

 

99  Genin v. Estonia, ¶371. 
100  BITs, Art. 3.1. 
101  Respondent’s Exhibit 2, p.28; Respondent’s Exhibit 3, p. 29. 
102  SUF, ¶22. 
103  P.O. 2,  ¶¶2,5,15. 
104  SUF, ¶22; PO2, ¶16. 
105  SUF, ¶22. 
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Hence, since they were in a different position than other platforms they had to be treated in 

a different manner, thus this does not mean Respondent acted in a discriminatory manner. 

3.2            Respondent has not unlawfully expropriated the Claimants’ 

investments in Tyrea 

127. The Claimants state that Respondent unlawfully expropriated the Claimants’ 

investment by blocking the social media Platforms, making its investment useless. Contrary 

to the Claimants’ allegations, Respondent’s measures such as the adoption of Law 808 that 

amended the Law and Media and Communications on 12 January 2018 and the blocking of 

the Claimants’ social network Platforms by the Tyrean authorities were a consequence of the 

Claimants not complying with the new regulatory framework. This new framework was 

aimed to safeguard Tyrea’s public order. Respondent’s priority is to stop the conflicts from 

arising and putting in danger its citizens.  

128. The Claimants also state that there was a violation of Art. 6 of the BIT. 

However, Respondent’s actions comply with all the requirements: [3.2.1] they were executed 

for matters of public interest [3.2.2] they complied with the due process of law, [3.2.3] it was 

a usage of its regulatory powers, and [3.2.4] it was nondiscriminatory. 

3.2.1.       The actions were executed in the public interest 

129. The measures taken comply with the first requirement set forth on Art.6 of the 

BITs. 

130. In Vestey v. Venezuela, the tribunal states that when assessing if the measure 

was for a public purpose, the tribunal must also consider the circumstances that led to the 

government’s post- expropriation conduct. In order for it to be executed for public interest it 

has to have a reasonable nexus to the declared purpose.106 

131. In the present case, the Claimants’ alleged that the actions taken by respondent 

were not the most appropriate. However, the blocking of the Claimants’ websites was not the 

only measure take to ease conflict: 

 “Respondent implemented several measures aimed at curbing ethnic 

clashes and violence in its territory. Security was tightened, especially in 

 

106 Vestey v. Venezuela, ¶296. 
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cities, and the presence of police increased. Official information sources, 

including governmental media, published materials dispelling “fake 

news”, and activists supported by the government used TruthSeeker to 

refute false rumors. Further, Respondent launched a national program 

“Tyrea for All”, which involved developing legislative initiatives targeting 

discriminatory actions and fostering dialogue between the ethnic groups 

and the State to promote mutual understanding and search for amicable 

resolution of conflicts.”107 

132. As the blocking of the platforms was not the only measures taken by 

Respondent, the gravity of the situation seems evident. Respondent took every measure at 

hand to abolish the violence that was turning more serious by the second. Any government 

would have taken all the measures possible in order to avoid more conflict. Especially when 

the Republic of Tyrea has already been through such tumultuous times recently. 

133. In conclusion, the measures taken by Respondent were executed in the public 

interest. 

3.2.2.       The measures taken were within the due process of law 

134. Respondent’s measures were executed within the scope of the due process of 

law complying with Art.6 of the BITs.108 

135. In the present case, Respondent complied with this requisite. The Decrees 

enacted a mandated to create an algorithm that would filter hate posts. However, it “soon 

became apparent that the algorithm had loopholes that failed to sufficiently prevent hate 

speech posts from appearing”.109 Violent incidents were spinning out of control, and there 

was constant fear of civil war, making Respondent not have any other choice than to take the 

initiative to stop more arising conflicts by blocking the Claimant’s platforms. 

136. In conclusion, Respondent measures were executed respecting the due process 

of law. 

3.2.3.       The measures were not discriminatory 

137. The Claimants argue that the expropriation was exercised in a discriminatory 

manner. However, the measures were executed to protect legitimate public interest, by not 

 

107 PO2, ¶15. 
108 Dolzer/Schreuer, ¶ 100; UNCTAD. 
109 SUF, ¶19. 
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letting the conflict rise to civil war. Respondent’s measures established a universal standard 

that did not discriminate against any particular investment or entity.  

138. In Tecmed v. Mexico, it was understood that there was not a discriminatory 

measure when the government resolved to not renew a permit by using its regulatory 

powers.110  

139.  In the present case, the Government of Tyrea decided to enact Law 808, as 

one of the many actions that it took in order to end the rapidly arising conflict. Due to the 

fact that it was not the only measure taken and that it was directed at every platform’s owners, 

it did not discriminate against a single entity. However, the Claimants argue that the blocking 

of the platform was not solely based on the functionality of its algorithm due to the fact that 

the States own platform didn’t have a functional algorithm and it was not blocked. 

Respondent’s measures were not solely based on the functionality of the algorithm but on a 

case by case study of the influence and impact of every functioning platform on the arising 

conflict in The Republic of Tyrea. The status of the Claimants’ platform as one of the most 

used for the citizens of Tyrea to express themselves, combined with the failure of the 

algorithm resulted in violent incidents that were driving the country to the brink of civil 

war.111 

3.2.4.       There is not compensation because of the existence of regulatory powers 

140. The Claimants are not entitled to any compensation regarding the 

expropriation of their investments due to Respondent’s use of regulatory powers. 

141. In 9Ren Holding v. Spain it was considered that the host state has a general 

right to regulate sectors of its economy, and when an investor enters a regulated industry it 

cannot exclude the risk of legal or regulatory changes.112 Such was the case on Tza Yap Shum 

v. Peru where the exercise of regulatory powers is legitimate when the country acts in public 

interest such as in cases to preserve order, health and public morality.113 In addition to it, in 

Philip Morris v. Uruguay the tribunal understood that changes to general legislation  are not 

 

110 Tecmed v. Mexico, ¶181. 
111 SUF, ¶19. 
112 9REN Holding v. Spain, ¶65. 
113 Tza Yap Shum v. Peru, ¶95. 
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prevented if they do not exceed the exercise of the host State's normal regulatory power in 

the pursuance of a public interest and do not modify the regulatory framework relied upon 

by the investor at the time of its investment outside of the acceptable margin of change.114 

142. In the present case, Respondent executed measures to protect its citizens from 

a tumultuous time that was worsened by the spread of messages of hatred on the Claimants’ 

platforms. 

CONCLUSION III 

143. For all the above-mentioned reasons, Respondent did not breach the FET 

standard set forth in Art. 3.1 of the BITs as its actions were not contrary to the Claimants’ 

legitimate expectations, nor exercised in a discriminatory or unreasonable manner towards 

the Claimants [3.1]. In addition to it, Respondent did not unlawfully expropriate the 

Claimants’ investments as it complied with all the requirement set forth in Art. 6 of the BITs 

and that there was no compensation due to Respondent’s use of its police powers [3.2]. 

4. IN ANY CASE, THE CLAIMANT´S DAMAGES CALCULATIONS 

ARE SPECULATIVE AND SHOULD BE REJECTED BY THIS TRIBUNAL 

144. The Claimant´s applied the DCF method to quantify the alleged damages 

suffered as a consequence of Respondent´s actions, however, this method is highly 

speculative and hence inapplicable to the present case [4.1]. Instead, Respondent suggests 

that this Tribunal should apply the Cost-based valuation method [4.2]. 

4.1          The Claimant´s calculation of damages is speculative and should not be 

accepted 

145. In the unlikely event that this Tribunal finds that Respondent should 

compensate the Claimants, then the DCF method should not be applied, as it heavily relies 

in future parameters that cannot be certainly determined in the present case. 

 

114 Philip Morris v. Uruguay I, ¶148. 



 28 

146. Tribunals have been very strict when applying the DCF method proposed by 

the Claimants to valuate an investment. This is because the main source of information for 

the calculation arises from predictions based on the history of the investment.115   

147. In order for the DCF method to be successfully applied, a solid business 

operation must have been taking place for a considerable amount of time that allows those 

predictions to be certain. Such was the reasoning applied by the tribunal in the case AAPL v. 

Sri Lanka, where it was explained that at least three years are usually required to establish 

business connections that make it possible to calculate the future profitability of a company. 

It must be noted that said case dealt with a company that exclusively exported shrimp to 

Japan, this is one product to only one market, and thus making it much easier to establish a 

business network as required by the tribunal. Still the tribunal demanded at least three years 

of operations.116   

148. The Claimants had run their operations in Tyrea between 2015 and early 

2018.117 Respondent´s measures were implemented in February and March of 2018118, and 

thus the Claimants´ had only two years of full operation in Tyrea. This time frame is far from 

any acknowledged threshold required by case law to apply the DCF method. 

149. Unlike the aforementioned case, where the operations conducted where pretty 

straightforward and simple, the Claimants’ are technology companies whose business is 

highly dependent on trends and likely to drastically change with the implementation of new 

technologies. In this context, a financial method that centers its calculations on future 

revenues and costs is not suitable to assess Respondent´s alleged damages. 119  If more 

traditional businesses require three years to acquire a certain degree of predictability, this 

period of time should be the minimum standard required in cases like the present.  

150. In the case that this Tribunal understands that the Claimant´s should be 

compensated, Respondent submits that that the application of the DCF method to the present 

case is highly speculative and should be disregarded.  

 

115 Metalclad v. Mexico, ¶¶120-122; Southern Pacific v. Egypt, ¶¶188-189; Wena Hotels v. Egypt, ¶125. 
116 AAPL v. Sri Lanka, ¶103. 
117 SUF, ¶6. 
118 SUF, ¶21. 
119 SUF, ¶¶7-9. 
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4.2          The cost-based valuation method should be applied by this Tribunal to 

quantify the Claimants alleged damages 

151. Nonetheless, if this Tribunal were to apply a valuation method to assess the 

Claimant´s alleged damages, then the cost-based valuation method should be applied because 

the Claimants´ revenues cannot be certainly determined. 

152. Tribunals, when facing cases similar to the one at hand, where an investment 

has not been operating for a sufficient amount of time or lacks a solid basis to predict its 

growth, have resorted to the cost-based valuation method. 120   Essentially, this method 

considers the net costs of the investment, focusing on the proven expenditure incurred by the 

party seeking damages, and sets aside any speculative parameters.121  

153. Both in South American Silver v. Bolivia and Wena Hotels v. Egypt, the 

tribunal confirmed that the cost-based valuation is the one that should be used when a cash 

flow analysis is not applicable or when the compensation request is disproportionate to the 

investment costs.122 

154. As already explained, relying on future parameters is not a possibility in the 

present case, as there is not enough data available to conduct the analysis, resulting in 

speculative figures. This becomes patent when analyzing the Claimant´s expert report.123 The 

Claimants allegedly expect to increase their revenue in 2018 but at the same time also expect 

to dramatically reduce their costs. For instance, in order for FriendsLook to increase their 

revenue by 85,5% from 2016 to 2017, it had to incur in 47,8% more costs. However, they 

forecasted an increase in their revenue of a 96,8% in 2018 while at the same time lowering 

their costs by a 45,8%.124 This same pattern is repeated when the analysis is conducted for 

Whistler and SpeakUp profits and projections.125  

155. In other words, this shows how the Claimants future cash flows are 

speculative and highly optimistic. It is not reasonable that a company aims to increase their 

 

120 Ripinsky/Williams, p.277; South American Silver v. Bolivia, ¶859; Metalclad v. Mexico, ¶122. 
121 Cox, pp.343-344. 
122 South American Silver v. Bolivia, ¶859; Wena Hotels v. Egypt, ¶125. 
123 Claimant´s Exhibit 7, pp.16-18. 
124 Claimant´s Exhibit 7, p.17. 
125 Claimant´s Exhibit 7, pp.17-18. 
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revenue by a 96,8%, 109,7% and 111,9% in the case of FriendsLook, Whistler and SpeakUp 

respectively in just one year while lowering their costs by 45,8%, 46,8% and 51,5%.126  

156. What is more, this Tribunal should consider that the Claimants income is ad-

driven, which goes hand in hand with investing, for instance, in marketing costs, a key 

element of their business. However, in the Claimants’ damages report, the budget destined 

for this item is cut down almost by half to achieve more successful results. The Claimants 

not once gave an explanation of how they expect to sell more advertising spaces and 

promotional content and still manage to cut down their marketing budget.127  

157. The same applies to taxes, a cost that cannot be avoided and that logically 

increases together with a company´s revenue. Such was the case in 2017, when FriendsLook 

paid 85,5% more in taxes compared to 2016, Whistler increased its taxes contributions by 

228,2% in 2017 and SpeakUp did the same by paying 160,9% more in taxes in that year. 

Nevertheless, and without providing any justifications, the Claimants allege that in 2018, a 

year in which they would have doubled or almost tripled their revenue, they would have 

reduced their taxes costs by 56,1%, 67,4% and 54,8% respectively.128  

158. The aforementioned are only some examples of the Claimants’ unreasonable 

damages request. Their business have not been operating for a sufficient amount of time to 

have a reliable track record. The only certainty we have concerning the Claimant´s 

investments is the actual costs that they incurred in when they established the Tyrean 

branches of their business.  

159. To conclude, the only way for this Tribunal to arrive to a figure close to reality 

would be to apply a cost-based valuation method by focusing on the Claimant´s proven 

expenditure, disregarding any future parameter that cannot be justified.  

CONCLUSION IV 

160. All in all, even if this Tribunal decides to award damages to the Claimant´s, 

then the DCF method should not be applied as the factual scenario for its application is not 

 

126 Claimant´s Exhibit 7, pp.17-18. 
127 Claimant´s Exhibit 7, pp.17-18. 
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given in this case and it would result in speculative figures [4.1]. Instead, the Tribunal should 

rely on the cost-based valuation method to quantify the Claimant´s alleged damages [4.2].  

 

  



 32 

REQUEST FOR RELIEF 

For all the above mentioned, Respondent respectfully request this Tribunal to find that:  

1) The tribunal lacks jurisdiction under the BITs because Respondent is not a member 

of the Convention.  

2) It lacks jurisdiction over multi-party arbitration.  

3) If it finds that it has jurisdiction to hear this dispute, to find that:  

a. Respondent did not breach the FET standard set forth in Art 3.1 of the BITs 

b. Respondent did not unlawfully expropriate the Claimants investment 

c. And if the Tribunal does not grant the above requested relief, the Claimant’s 

damages calculations are speculative and should be rejected by this tribunal  

4) Respondent is entitled to reimbursement by Claimants of all costs and fees incurred 

in these proceedings. 

 

 

 

 


