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Media Law Law on Media and Information No. 1125-L on Media and 

Information, 2013 

Parenthesis ¶ 
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Novanda Federation of Novanda 
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Claimants FriendsLook Plc., SpeakUp Media Inc. and Whistler Inc. 

Law No. 0808-L Law No. 0808-L Amending the Law on Media and 

Communication, 2018 

ARSWA Articles on Responsibility of States for Internationally Wrongful 

Acts, 2001 

ISDS Investor-state dispute settlement 

FET Fair and equitable treatment 

DCF Discounted cash flow 

UNCITRAL United Nations Commission on International Trade Law 

FPS Full protection and security 
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Institutional Rules Rules of Procedure for the Institution of Conciliation and 

Arbitration Proceedings 

VCLT Vienna Convention on Law of Treaties, 1969 

ICSID Convention Convention on the Settlement of Investment Disputes between 

States and Nationals of Other States, 1966 

UNCTAD United Nations Conference on Trade and Development 
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STATEMENT OF FACTS 

 

1. The Respondent, Republic of Tyrea, is a developing country emerging from a state of civil 

war between the two major ethnic groups, the Tatyars and the Minyars residing in it. Tyrea, 

a recently established democracy in January, 2013, concluded several bilateral investment 

treaties in a more liberal trade policy which included the BITs with Novanda and with Kitoa. 

Moreover, Tyrea also acceded to the ICSID Convention on 15 December, 2000. 

2. Having a population of 120 million, the Respondent was regarded as a major strategic market 

after it passed the modern Law on Media and Information No. 1125-L on Media and 

Information on 10 September, 2013 which liberalised the internet and loosened state control 

over the media and press. This was done to attract foreign investments in Tyrea. 

3. The Claimants, FriendsLook Plc. (incorporated in Novanda), SpeakUp Media Inc. and 

Whistler Inc. (both incorporated in Kitoa) realised the potential of the previously 

unexplored and ripe internet market of Tyrea. FriendsLook, after making substantial 

contributions in advertisement and localising the website first established its local branch in 

Tyrea and launched the Tyrean version of its website. The same model was adopted by 

SpeakUp and Whistler and by early January, 2015, the Claimants were in operation in Tyrea. 

4. The Claimants share similar business operation i.e. providing social media services to their 

users through different methods. FriendsLook allows multimedia messages as well as ‘posts’ 

while Whistler’s primary feature is a short text and SpeakUp uses the blog format. The 

Claimants revenue inflows majorly accrues from advertising, promotion of content and ‘pro’ 

features. Within months, the Claimants business became a spectacular success as they gained 

millions of users which motivated them to introduce new features tailor-made for the Tyrean 

population to expand their business 

5. From end of 2016, due to their immense popularity, many political and social activists started 

misusing the Claimants websites by publishing alleged acts of discrimination against the 

Tatyars and calling for violent measures to end it. This was done by creating thousands of 

fake profiles on the social media to spread misinformation like wildfire. Other less popular 

local social media platforms (such as TruthSeeker and Wink) were also being misused by 

the extremists in Tyrea.  

6. In early 2017, violent altercations and street fights were first reported between the people of 

Tyrea since 2012. The situation slowly escalated into all the parts of Tyrea and over the course 

of New Year’s celebration in January, 2018, the ethnic violence resulted in several casualties. 
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At the same time, on 5 January, 2018, the Respondent decided to denounce the ICSID 

Convention. 

7. On 20 January, 2018, the Respondent amended the media law through Law No. 0808-L 

which required every social media platform operating in Tyrea to effect a filtering algorithm 

to control the dissemination of hate speech, to request personal ID card details of all their 

users and to provide such details and any of the correspondence of their users to the 

competent authority in Tyrea. For this purpose, the Respondent initially set a fair and 

reasonable time period of 60 days.  

8. With increasing tensions and police struggling to stem apart the violence, the President of 

Tyrea, pursuant to his extraordinary powers and in the interest of the public on 11 February, 

2018 reduced the time period for complying with Law No. 0808-L by two weeks. However, 

the Claimants failed to respect this deadline. The Respondent keeping in mind the substantial 

effort by the Claimants in developing the algorithm and gravity of the situation decided to 

impose a temporary ban. 

9. On 28 February, 1 March and 2 March, 2018, the Respondent imposed the temporary ban 

on the Claimants’ websites Moreover, there were criminal proceedings initiated against other 

local social media platforms and after the banning of the Claimants’ websites, there was de-

escalation of tensions in major cities of Tyrea. 

10. Aggrieved by the wrongful actions of the Respondent, the Claimants together filed a 

Request for Arbitration to the ICSID Tribunal on 29 June, 2018, alleging that the 

Respondent has violated the fair and equitable treatment obligation as envisaged under 

Article 3(1) of the BITs and that the Respondent has unlawfully expropriated the Claimants 

investments in Tyrea contrary to Article 6 of the BITs and therefore, the Claimants are 

entitled to recover damages accrued to them from the Respondent. 

11. On September 3, 2018, the Respondent filed the Response to the Request for 

Arbitration, denying all claims of the Claimants. Moreover, on 21 December, 2018, the 

Respondent filed a Request for Provisional Measures to the ICSID Tribunal alleging that 

the Claimants have publicised the dispute with the Respondent by publishing the documents 

of the present arbitral proceedings. The Respondent requested the tribunal to abstain the 

claimants from promoting, stimulating or instigating the publication of propaganda, 

presenting their case selectively outside this tribunal.  
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ARGUMENTS 

 

I. THE RESPONDENT IS ENTITLED TO THE GRANT OF PROVISIONAL MEASURES. 

1. The Respondent requests the tribunal to order the Claimants to refrain from taking any such 

actions during the arbitration proceedings which may lead to the aggravation of the dispute. 

2. The Respondent is entitled to the grant of the provisional measure pursuant to Article 47 of the 

ICSID Convention and Rule 39(1), ICSID Arbitration Rules as, [A] the Respondent’s request 

fulfils the pre-requisites for the recommendation of provisional measures and, [B] the Claimants 

have breached their duty of confidentiality under ICSID Convention. 

A. The Respondent’s request fulfils the pre-requisite conditions for the recommendation of 

provisional measures. 

3. For granting provisional measures, the ICSID tribunals consistently consider certain conditions 

which include [1] a prima facie jurisdiction to grant provisional measures, [2] prima facie 

established rights to be protected, [3] measures requested to be urgent in nature and lastly [4] 

the fulfilment of the requirement of necessity.1 The Respondent’s Request for Provisional 

Measures satisfies all the above-mentioned conditions. 

1. The ICSID tribunal has prima facie jurisdiction to grant provisional measures. 

4. The ICSID tribunal derives its authority to recommend provisional measures from Article 47 of 

the ICSID Convention and Rule 39 (1), ICSID Arbitration Rules. The tribunal has prima facie 

jurisdiction as [a] there is absence of any agreement to the contrary between the two parties and 

[b] the dispute regarding jurisdiction on merits does not preclude the tribunal to grant 

provisional measures. 

a. Absence of any agreement to the contrary between the two parties. 

5. Article 47 of the ICSID Convention provides that except in case of an agreement to the contrary, 

the tribunal may recommend any provisional measure, at any time to preserve the rights of the 

parties.2 

6. In the present matter there was no express agreement between the Claimants and the 

Respondent, prohibiting the ICSID tribunal from recommending provisional measures. Hence, 

this ICSID tribunal has jurisdiction in the matter. 

 

1 Kaufmann-Kohler, 529. 
2 Article 47, ICSID Convention; Schreuer, 761 ¶ 8. 
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b. Dispute regarding jurisdiction on merits does not preclude the tribunal to grant provisional measures. 

7. In Pey Casado, the ICSID tribunal held that, the fact that the Respondent has raised objections 

with respect to the jurisdiction of the ICSID tribunal to decide on the dispute does not take away 

the authority of the arbitral tribunal to grant provisional measures.3 

8. Therefore, the jurisdictional objections raised by the Respondent will not restrict the ICSID 

tribunal from recommending the requested provisional measures and prima facie jurisdiction of 

the ICSID tribunal to grant the requested provisional measures is established. 

2. The Respondent has prima facie established the rights to be protected. 

9. Rule 39 of the ICSID Arbitration Rules as well as ICSID tribunals requires the establishment of 

the rights needed to be protected by the requested provisional measure.4 It is not necessary to 

prove that the right to be protected must exist in fact, it is sufficient to assert that it is a 

theoretically existing right.5 

10. The Respondent seeks the protection of two rights: [a] the right to preservation of status quo & 

non aggravation of the dispute and [b] right to procedural integrity of arbitration proceedings. 

a. Right to preservation of status quo & non aggravation of the dispute. 

11. The ICSID tribunal in Burlington, held the right to preservation of status quo and non-aggravation 

as ‘self-standing rights’ and capable of being protected by provisional measures.6 

12. The rights to be protected are not limited to the subject matter of the dispute but rights which 

relate to the dispute itself may also be protected including procedural rights and a general right 

to the non-aggravation of the dispute.7 

13. The travaux preparatoires of the ICSID Convention mentions the need to preserve the status quo in 

an arbitration between the two parties to the dispute.8  

14. Good and fair practice rule has been developed according to which the parties involved in an 

arbitration shall not do something that could aggravate the dispute.9 Therefore, in the present 

matter, the right to preservation of status quo and non-aggravation of the dispute is a right existing 

with the Respondent. 

b. Right to procedural integrity of arbitration proceedings. 

15. The ICSID tribunals have established that the parties are in good faith under a duty to not 

exacerbate the dispute or affect the integrity of the arbitration proceedings.10  

 

3 Pey Casado, ¶ 14. 
4 Eskosol S.P.A., ¶ 32. 
5 Occidental, ¶ 64. 
6 Burlington, ¶ 60. 
7Burlington, ¶ 60; Gabriel, ¶ 69. 
8 Quiborax, ¶ 134. 
9 Amco, ¶ 5. 
10 Churchill, ¶ 46; AGIP SpA, ¶ 310; Quiborax, ¶ 141. 
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16. The Respondent submits that by engaging in an aggressive media campaign to mischaracterize 

Tyrea and the measures taken by its government, the Claimants are encroaching upon the above-

mentioned rights of the Respondent.11  

17. In light of these actions of the Claimants, the Respondent seeks the protection of the right to 

preservation of status quo, non-aggravation of dispute and the right to procedural integrity of 

arbitration proceedings. 

3. The requested measures are urgent in nature. 

18. Urgency is an important condition to be fulfilled for recommendation of provisional measures.12 

It does not essentially mean that the matters should happen in the immediate future but it is to 

be looked at according to the circumstances and requested measure.13 

19. Urgency is fulfilled in the present dispute as [a] rights requested by the Respondent are ipso facto 

urgent in nature and [b] the Respondent cannot wait till the final decision of the tribunal on 

merits. 

a. The rights requested by the Respondent are ipso facto urgent in nature 

20. The ICSID tribunals have held that if protection of procedural integrity, maintaining the status 

quo and non-aggravation of dispute is requested as a provisional measure then the urgency 

requirement is fulfilled by definition.14 Hence, for showing urgency of the requested measure, a 

very low threshold has to be met which is, ‘the underlying right to be protected is of high 

importance.’15 

21. The Respondent has sought the protection of the above-mentioned rights which are ipso facto 

urgent in nature16 and therefore the threshold for proving urgency is met. 

b. The requested provisional measures cannot be delayed till the final decision of the ICSID tribunal on merits. 

22. A measure is categorized as urgent when before the final decision there is a possibility that actions 

prejudicial to rights of either party may be taken.17 The ICSID tribunal in PNG, held that the 

condition of urgency is fulfilled when the matter cannot wait for the decision of the arbitral 

tribunal on merits of the case.18 

23. Therefore, provisional measures requested by the Respondent, cannot be delayed till the final 

award due to [i] socio-political reasons and [ii] economic reasons.  

 

11 Request for Provisional Measures, ¶ 2. 
12 Schreuer, 775-776. 
13 United Utilities, ¶ 103. 
14 Burlington, ¶ 74; Quiborax, ¶ 153. 
15 Churchill, ¶ 27. 
16 Andenas & Bjorge, 255. 
17 Occidental, ¶ 59. 
18 PNG, ¶ 108. 
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i. Socio-Political reasons. 

24. Tyrea is going through a political, social and economic transition.19 The misrepresentations 

regarding the dispute will further worsen the social and political situation in the country which is 

already facing civil unrest.20 

25. The media campaign by the Claimants is still continuing as the Respondent is aware that four 

new articles have been published, from 1st January 2019 to 14th August 2019 to harm the 

reputation of the Respondent.21 

26. Such one sided and distorted publication of the issue22 will have an impact on the confidence of 

the citizens of Tyrea on their government. Citizens will be prejudiced to see Tyrean government 

as being oppressor of free speech23 and expression. Therefore, to ensure that the efforts the 

ensure peace and security in Tyrea are not diluted, it is urgently required that the Claimants are 

abstained from indulging in a large-scale media campaign against the Respondent. 

ii. Economic reasons. 

27. The Respondent is planning to issue large 5-year sovereign bonds to return to the capital market 

in December 201924 and aims to raise around $ 2.5 billion25,which will be a huge economic boost 

for Tyrea. 

28.  The media war by the Claimants can severely deteriorate the image of Tyrea as a foreign 

investment friendly country discouraging foreign investment in the economy of Tyrea. 

29. Tyrea is bidding for hosting the World Expo in 2025 the decision regarding which will be made 

on January 2020.26 The World Expo 2025 is a huge opportunity for Tyrea to expand its economy. 

30. Therefore, it is urgently required that the Claimants are abstained from engaging in this media 

campaign as it may create prejudice against Tyrea of its inability to host the World Expo 2025 

and to promote its economic growth. 

4. Necessity of the measure requested by the Respondent is fulfilled. 

31. A provisional measure requested under Article 47 of the ICSID Convention must be necessary 

and by necessary it is meant ‘the threat or possibility of irreparable harm to the rights invoked.’27  

32. It is not necessary that actual harm occurs for the justification of a provisional measure regarding 

public discussion of the case and the existence of sufficient harm or risk is enough to impose 

 

19 Request for Provisional Measures, ¶ 10. 
20 Statement of Uncontested Facts, ¶ 14. 
21 Procedural Order No. 3, ¶ 9. 
22 Request for Provisional Measures, ¶ 3-5. 
23 Procedural Order No.2, ¶ 5. 
24 Request for Provisional Measures, ¶ 10. 
25 Request for Provisional Measures, ¶ 10. 
26 Statement of Uncontested Facts, ¶ 26. 
27 Tokios Tokeles, ¶ 8. 



 

7 
 

restrictions.28 Even if harm is not irreparable but is substantial and serious in nature, then the 

requirement of necessity is fulfilled.29 A measure is considered to be necessary if it cannot be 

adequately compensated by money.30 

33. In the present factual matrix, the media war started by the Claimants is causing serious harm to 

[a] firstly, the reputation of Tyrea in the International community, and [b] secondly, causing 

substantial harm to Tyrea’s transition to modern market economy.  

a. Harm to the reputation of Tyrea in the International community. 

34. The impact of the media propaganda is evident from the fact that Tyrea’s position has been 

downgraded with respect to freedom of expression by NGOs like Amnesty International and 

Reporters without borders31. The Claimants are marking an attempt to influence important 

decision makers for the Respondent by presenting a grim picture of the policies of respondent32.  

35. The propaganda being global in nature will seriously create an impartiality in the minds of the 

members of the ICSID tribunal and put the Respondent’s position in the dispute in jeopardy. 

b. Harm to the transition of Republic of Tyrea to a modern market economy. 

36. Provisional measures requested are necessary to safeguard the reputation of Tyrea as a foreign 

investment friendly country and to ensure fruitful economic interactions with the world. It has 

been recognized that public statements by foreign investors can potentially affect the economy 

of the host state which is need of foreign capital.33  

37. Damage to reputation in the world economy and its subsequent implications is something which 

cannot be accurately compensated and therefore, require protection through provisional 

measures requested by the Respondent. 

B. The Claimants have breached their duty of confidentiality under the ICSID Convention. 

38. The ICSID Convention imposes a duty of good faith on the parties to not publish such material 

related to the case that may exacerbate the dispute.34  

39. The Claimants have breached their duty to ensure confidentiality of the dispute as [1] firstly, the 

claimants acted in bad faith by engaging in a large-scale media campaign against the Respondent 

and [2] secondly, due to the nature of the dispute, the Claimants do not have the right to 

unrestricted transparency. 

 

28 Biwater (Provisional Measures), ¶ 146. 
29 PNG, ¶ 109-111. 
30 Cemex, ¶ 47-49; Churchill, ¶ 64. 
31 Request for Provisional Measures, ¶ 5. 
32 Request for Provisional Measures, ¶ 6. 
33 Amco, ¶ 411; Churchill, ¶ 49. 
34 Tahyar, 112. 
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1. The Claimants acted in bad faith by engaging in a large-scale media campaign against 

the Respondent. 

40. The Claimants have acted in bad faith which is evident from their hiring of a professional public 

relations firm,35 to publicise negative information about the Respondent to the International 

media36 and featuring of such information as sponsored content on the websites of the 

claimants.37  

41. In the article published in ‘The Global Herald’ the Claimants grossly misrepresented the 

statements made by one of the Respondent State’s Ministers. In reality, the Minister only engaged 

in general discussion about role of social media in the situation of the country.38 

42.  The Claimants intentionally involved in publication of case material which is being misused by 

the International media.39 Isolated phrases and out of context statements are being used from 

the Respondent’s Response to the Request for Arbitration to showcase the Respondent as 

‘oppressor of free speech’40 Hence, the Claimants have violated the good faith duty under ICSID 

Convention. 

2. Due to the nature of the dispute, the Claimants do not have the right to unrestricted 

transparency. 

43. Right to Transparency is not a right above the integrity of the proceedings.41 Discussion regarding 

the case in public are limited to the extent of what is necessary and will not put the other party 

under pressure.42 To protect procedural rights, restrictions have been imposed on unilateral 

publication of pleadings, to avoid presentation of a misleading picture of the dispute.43  

44. Provisional measures are granted only after carefully considering the ‘interests at stake’ and it is 

important to weigh the harm suffered by the requestor and infliction of damage on the other 

party.44 

45. In the present matter, the balance of interest tilts in favour of the Respondent as the publication 

of case related information is affecting the economic, social and political image of the country 

and is affecting the return of peace in Tyrea,45 the preservation of which is higher than the right 

of the Claimants to discuss the dispute in international media. 

 

35 Statement of Uncontested Facts, ¶ 25. 
36 Request for Provisional Measures, ¶ 3-5. 
37 Request for Provisional Measures, ¶ 2. 
38 Request for Provisional Measures, ¶ 4; Claimants’ Exhibit, ¶ 7. 
39 Procedural Order No.3, ¶ 9.  
40 Request for Provisional Measures, ¶ 4-5. 
41 Abaclat, ¶ 72. 
42 Biwater (Provisional Measures), ¶ 149. 
43 Biwater (Provisional Measures), ¶ 136 & ¶ 158-159; Lao Holdings, ¶ 13; Abaclat, ¶ 102-104. 
44 City Oriente, ¶ 70; Gabriel, ¶ 72. 
45 Statement of Uncontested Facts, ¶ 14; Procedural Order No.2, ¶ 5.  
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46. The tribunal must restrict the Claimants from publication of case material and participation in 

the media war and order them to respect the confidentiality of the dispute at hand.  

47. Therefore, the Respondent is entitled to grant of provisional measures under Article 47 of the 

ICSID Convention and Rule 39 of the ICSID Arbitration Rules. 

 

II. THE PRESENT ICSID TRIBUNAL DOES NOT HAVE JURISDICTION OVER THE PRESENT 

DISPUTE AS TYREA HAS DENOUNCED THE ICSID CONVENTION. 

48. Article 25 of the ICSID Convention determines the jurisdiction of the Centre.46 It imposes 

certain conditions for jurisdiction- the dispute should be a legal one, directly arising out of an 

investment, between Contracting States, and both parties should consent to jurisdiction in 

writing.47  

49. The present tribunal does not have the requisite jurisdiction over the present matter as [A] the 

Claimants perfected the consent after the Notice of Denunciation under Article 71 of the 

ICSID Convention. [B] Alternatively, the Respondent was not a contracting state at the time of 

institution of proceeding as required under Article 25 of the ICSID Convention. 

A. The Claimants gave their consent after the Notice of Denunciation given by the 

Respondents. 

50. Article 72 of the ICSID Convention states that notice of denunciation shall not affect the rights 

or obligations under the Convention of that state or nationals or other such parties of the state 

arising out of consent to jurisdiction of the centre given by one of them before such notice is 

received by depositary.48 Article 72 of the ICSID Convention requires [1] the consent to be 

perfected [2] before the receipt of Notice of Denunciation. 

1. Consent as used in Article 72 of the ICSID Convention is perfected consent. 

51. ‘Consent’ as used in Article 72 of the ICSID Convention is perfected consent as [a] the rights 

and obligations mentioned and [b] the jurisdiction of the tribunal can only be established with 

mutual consent of parties. Moreover. [c] the words ‘given by one of them’ used in Article 72 of 

the ICSID Convention does not mean consent of one party only and [d] when a national of the 

contracting state gives its ‘consent to the jurisdiction of centre’, it will always be a perfected 

consent. 

 

46 Article 25, ICSID Convention; Shreuer, 82 ¶ 3. 
47 Article 25, ICSID Convention; Shreuer, 82 ¶ 3; Tokios Tokele ́s, ¶ 20. 
48 Article 72, ICSID Convention. 



 

10 
 

a. Rights and obligations mentioned in Article 72 of the ICSID Convention arise only with mutual consent of 

parties. 

52. Article 72 of the ICSID Convention provides the rights and obligations under the ICSID 

Convention of the denouncing state which can be possible with perfected consent only, as 

provisions using consent in a unilateral manner do not refer to rights or obligations under the 

ICSID Convention arising from consent.49 By contrast, all the ICSID Convention’s provisions 

spelling out the various rights and obligations arising from consent indicate that consent must 

be mutual or reciprocal.50 Therefore, in order to trigger rights and obligations under the 

Convention, consent must be obtained from both (or all) parties.51 

53. Moreover, any rights and obligations that may arise from an offer of consent contained in a BIT 

would arise from the BIT but not under the Convention.52 It follows that the reference to consent 

in Article 72 can only refer to perfected consent.53 

b. Jurisdiction of the tribunal can only be established with mutual consent. 

54. The relevant context for interpreting Article 72 of the ICSID Convention includes other 

provisions of the ICSID Convention and in particular the core provision dealing with the 

jurisdiction of the Centre, which is Article 25 of the ICSID Convention.54 It is founded upon 

perfected consent as the consent of all parties to ICSID arbitration is the sine qua non of arbitration 

under the ICSID Convention.55  

c. The words ‘given by one of them’ does not mean consent of one party only. 

55. It is argued by the Claimants that in Article 72 of the ICSID Convention the words ‘given by one 

of them’ support their interpretation that ‘consent’ means a unilateral act of one of the named 

entities or individuals covered by Article 72.  

56. However, the Respondent submits that ‘given by one of them’ simply confirms that the rights 

and obligations under the ICSID Convention of the denouncing Contracting State and range of 

possible parties to a consent agreement on the side of the denouncing state56  

 

49 Schreuer (Denunciation), 355. 
50 Schreuer (Denunciation), 356. 
51 Schreuer (Denunciation), 356; Fábrica, ¶ 275. 
52 Shreuer, 1280 ¶ 5. 
53 Shreuer, 1280 ¶ 5. 
54 Article 25, ICSID Convention. 
55 Fábrica, ¶ 277. 
56 Schreuer (Denunciation), 366. 
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d. When a national of the contracting state gives its ‘consent to the jurisdiction of centre’, it will always be a perfected 

consent. 

57. A contracting State can give its unilateral consent in a legal instrument such as an investment 

treaty or in domestic legislation but there is no equivalent possibility for a national of that State 

to do so. Therefore, where a national of the Contracting State gives its ‘consent to the jurisdiction 

of the Centre’ that will always be as perfected consent.57 

58. In the present matter, the Claimants were required to perfect the consent of the Respondent 

given in the BITs in order to keep the obligations of the respondent unaffected by the 

denunciation i.e. liability for compensation or damages for any unlawful act. But the Claimants 

failed to do so as they perfected it after the Notice of Denunciation by the Respondent dated 

January 5, 2018.58 

2. The consent must be perfected before the receipt of Notice of Denunciation. 

59. Article 72 of the ICSID Convention requires the Claimants to perfect the consent before the 

Notice of Denunciation as [a] all the words of the provision must be given full effect. [b] 

Furthermore, it is submitted that Article 71 of the ICSID Convention cannot be used to interpret 

Article 72 as both the articles govern different things. [c] Moreover, travaux preparatoires and 

academicians supports such interpretation. [d] Additionally, the withdrawal from the ICSID 

Convention amounts to withdrawal of offer of arbitration provided in BIT and that [e] such 

interpretation is not violative of basic principal of legal certainty. 

a. All the words of Article 72 of the ICSID Convention must be given effect 

60. It is expressly stated in Article 72 of the ICSID Convention that for keeping the rights and 

obligations of denouncing state unaffected by denunciation, consent must be perfected before 

the receipt of notice of denunciation.59 The words ‘before the receipt of notice of denunciation’ 

should be given full effect so as to fulfil the principle of effet utile.60 It was intended to add such 

words which are not there in Article 71 of the ICSID Convention, although both are related to 

denunciation which means they govern different things. 

b. Article 71 of the ICSID Convention cannot be used to interpret Article 72 as both provisions operate differently. 

61. It is contended by Claimants that consent can be perfected within the six-month period 

mentioned in Article 71 of the ICSID Convention. But the Respondent submits that this position 

under Article 72 of the ICSID Convention regulates the consequences that flow from the 

 

57 Fábrica, ¶ 274. 
58 Respondent’s Exhibit 1. 
59 Article 72, ICSID Convention. 
60 Noble Ventures, ¶ 50. 
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exercise of the right of denunciation on the Contracting State’s position as a party (or potential 

party) in arbitration.61 

62. In other words, consent to the jurisdiction of the Centre is preserved if it was given prior to the 

notice of denunciation being received by the depository in accordance with Article 72 of the 

ICSID Convention, but the Contracting State’s rights and obligations as a party to the ICSID 

Convention terminate six months later in accordance with Article 71.62 

c. Travaux preparatoires and academicians supports the literal interpretation of Article 72 of the ICSID 

Convention. 

63. Mr. Aron Broches, chairman of Legal Committee of ICSID, stated during the drafting of the 

Convention that the legal effect of Articles 71 and 72 of the ICSID Convention taken together 

is that ‘the denouncing State could not incur any new obligations but the existing obligations 

would remain in force’.63 

64. Moreover, the period of six months offered in Article 71 of the ICSID Convention will not 

enable new litigants to launch procedure if there has not been any consent given previously.64 

That period was designed to ensure that each Contracting State be informed of the denunciation 

by the Secretariat and hopefully that most of the ICSID arbitral procedures pending could come 

to an end during that period.65  

d. Withdrawal from the ICSID constitutes withdrawal of offer of arbitration provided in BIT. 

65. If both the parties to the dispute do not consent to ICSID jurisdiction then withdrawal from 

ICSID constitutes at the same time withdrawal of the unilateral offer to arbitrate provided 

elsewhere, i.e. in a domestic law or in a BIT.66 ICSID arbitration is only available if the conditions 

for access to ICSID arbitration in the investment treaty and the ICSID Convention have been 

satisfied.67 Moreover, it would seem odd and contrary to the principle of good faith in 

international law for a party, knowing that a state has denounced the Convention, to perfect its 

consent during that period.68 

 

61 Fábrica, ¶ 269. 
62 Fábrica, ¶ 271. 
63 Fouret, 75; History of the ICSID Convention (Vol.II, Part 2), 1011. 
64 Fouret, 75. 
65 Fouret, 75. 
66 Schreuer (Consent to Arbitration), 835.  
67 Fábrica, ¶ 261. 
68 Fouret, 84. 
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66. Furthermore, a provision for ICSID arbitration in a BIT will cease being operative in the sense 

that it will become incapable of being implemented from the moment of notification of 

withdrawal from the ICSID Convention.69 

e. Such interpretation is not violative of basic principal of legal certainty. 

67. Literal interpretation of Article 72 of the ICSID Convention will violate the basic principal of 

legal certainty if no investor could know in advance at what point a state will denounce the ICSID 

convention.70  

68. However, in the present matter, the Claimants were aware about the chances of the Respondent 

denouncing the ICSID Convention as there were deliberations in the Tyrean Parliament on the 

possibility of denunciation of the ICSID Convention which started from November 2017.71 

Therefore, there was no violation of basic principal of legal certainty. 

69. Hence, in the present matter, the Claimants were required to perfect the consent of the 

Respondent given in the BITs in order to keep the obligations of the Respondent unaffected by 

the denunciation i.e. liability for compensation or damages for any unlawful act. But the 

Claimants failed to do so as they perfected it after the Notice of Denunciation submitted by 

the Respondent on January 5, 2018.72 

70. Hence, the tribunal lacks the jurisdiction over the present matter. 

B. Alternatively, the Respondent was not a contracting state at the time of institution of the 

proceedings. 

71. Article 25 of the ICSID Convention states that for establishing jurisdiction of the ICSID the 

parties must be contracting state to the ICSID Convention.73 The critical date for the status of 

Contracting State is the time of the institution of proceedings.74 A proceeding under the 

Convention shall be deemed to have been instituted on the date of the registration of the 

request.75 

72. It is generally recognized that the determination of whether a party has standing in an 

international judicial forum, for purposes of jurisdiction to institute proceedings, is made by 

reference to the date on which such proceedings are deemed to have been instituted.76 Moreover, 

ICSID Tribunals have consistently applied this Rule.77 

 

69 Tzanakopoulos, 14. 
70 Venoklim, ¶ 63. 
71 Procedural Order No. 3, ¶ 3. 
72 Respondent’s Exhibit 1. 
73 Article 25, ICSID Convention. 
74 Schreuer, 164 ¶ 287. 
75 Rule 6(2), ICSID Institution Rules. 
76 Ceskoslovenská, ¶ 31. 
77 Compañia, ¶ 63. 
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73. Article 71 of the ICSID Convention empowers a contracting state to ICSID Convention to 

denounce the same by giving a notice.78 It becomes effective after six months of receipt of 

notice.79  

74. In the matter at hand, the Request for Arbitration submitted by the Claimants was registered 

on July 16, 201880 which was days after the denunciation by Tyrea became effective on July 6, 

2018.81 Therefore, the Respondent was not a contracting state at the time of registration of 

Request of Arbitration and the criterion under Article 25 of the ICSID Convention is not 

fulfilled. 

75. Therefore, the present ICSID tribunal lacks jurisdiction in the present matter. 

III. THE ICSID TRIBUNAL LACKS JURISDICTION OVER THE PRESENT MULTI-PARTY CLAIM. 

76. The Claimants have submitted a joint claim implying that the dispute of each of the Claimants 

with Tyrea, will be heard by a single arbitral tribunal and will be considered a single proceeding 

before the ICSID tribunal.82 

77. The Respondent submits that this tribunal does not have the jurisdiction to hear the matter of 

the Claimants in one combined proceeding as [A] the ICSID Convention and the ICSID 

Arbitration Rules are silent regarding multi-party arbitration. [B] Secondly, there is absence of 

consent of both the parties for multi-party proceedings. [C] Alternatively, there is lack of 

reasonable and sufficient link between the Claimants, for this tribunal to adjudicate in a single 

proceeding. 

A. ICSID Convention and the ICSID Arbitration Rules are silent regarding multi-party 

arbitration. 

78. The ICSID Convention and the ICSID Arbitration Rules do not expressly provide for the 

requirements of procedure to deal with multi-party arbitration.83 As these two are silent on the 

matter, the ICSID tribunal’s jurisdiction cannot be extended to multi-party proceedings84 as [1] 

firstly, the travaux preparatoires of the ICSID Convention did not envisage multi-party arbitration. 

[2] Secondly, the ICSID tribunal cannot interpret multi-party proceedings to exist under ICSID. 

[3] Alternatively, past decisions of ICSID tribunals on multi-party arbitration cannot be applied 

in the present dispute. 

 

78 Article 71, ICSID Convention. 
79 Article 71, ICSID, Convention. 
80 Notice of Registration. 
81 Respondent’s Exhibit 1. 
82 Statement of Uncontested Facts, ¶ 24. 
83 Ambiente, ¶ 126; ICSID Working Paper, 833 ¶ 7. 
84 Abaclat (Dissenting Opinion), ¶ 28. 
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1. The travaux preparatoires of the ICSID Convention did not envisage multi-party 

arbitration. 

79. The travaux preparatoires of the ICSID Convention hints towards the fact that the drafters were 

contemplating whether to include multi-party arbitration within the ambit of the arbitral tribunals 

or not.85 

80. In spite of mentioning such type of proceedings at the time of drafting, a provision allowing for 

multi-party arbitration was not included which indicates that the drafters had no intention of 

allowing for multi-party arbitration within the jurisdiction of ICSID tribunals.  

81. The drafters of the ICSID Convention neither anticipated such proceedings and nor foreseen 

such claims of extraordinary nature, which is therefore, sufficient proof of the conclusion that, 

the silence of the ICSID Convention cannot be interpreted as permitting tribunals to hear multi-

party disputes.86  

2. The ICSID tribunal cannot interpret multi-party proceedings to exist under ICSID. 

82. The ICSID tribunals do not have the authority to extensively interpret silence as qualified silence 

allowing for inclusion of multi-party proceedings as this is not valid as per international law.87 

83. Article 25 of the ICSID Convention on jurisdictional requirements uses singular form ‘a national 

of another contracting state.’88 Article 31(1) of VCLT requires good faith and giving of ordinary 

meaning to the terms of the treaty.89 Therefore, it can be interpreted that Article 25 of the ICSID 

Convention allows only one claimant and not many claimants to bring a case before ICSID.90 

3. Alternatively, past decisions of ICSID tribunals on multi-party arbitration cannot be 

applied in the present dispute. 

84. In spite of silence regarding multi-party claims, several ICSID tribunals have allowed such 

arbitrations.91 However, these previous decisions cannot be of any persuasive value in the present 

factual matrix, as in all the past cases, where there were multiple claimants of same nationality 

and claims were arising out of same BIT.92  

 

85 ICSID Working Paper, 833 ¶ 7; History of the ICSID Convention (Vol.II, Part 1), 400 & 413. 
86 Abaclat (Dissenting Opinion), ¶ 166. 
87 Abaclat (Dissenting Opinion), ¶ 28; Ambiente (Dissenting Opinion), ¶ 61. 
88 Article 25, ICSID Convention. 
89 Article 31, VCLT. 
90 Ambiente (Dissenting Opinion), ¶ 85; Szczudlik, 91. 
91 ICSID Working Paper, 833 ¶ 8. 
92 Abaclat (Jurisdiction), ¶1 & ¶ 8; Ambiente (Jurisdiction), ¶ 1; Alemanni (Jurisdiction), ¶ 1. 
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85. Even when the claims were arising out of different BITs, there was existence of some contractual 

link or the investment was made jointly by the claimants.93 Moreover, in case where the claimants 

belonged to different nationalities, involving two BITs and there was absence of any contractual 

link, there was no jurisdictional objection regarding multi-party proceedings raised by the either 

of the parties.94  

86. Whereas, in the present factual matrix, the Respondent has raised an objection to the multi-party 

claim95 because the Claimants belong to different nationalities,96 the claims are arising from two 

different BITs97 and there is lack of any contractual link between the Claimants.  

87. Therefore, it can be concluded that neither the ICSID Convention nor the ICSID tribunals 

envisaged the kind of multi-party claim brought by the Claimants in the present dispute. 

B. There is absence of consent of both the parties for multi-party proceedings. 

88. Consent of the parties is the cornerstone of the jurisdiction of the ICSID tribunals98 and is 

considered sine qua non.99 In the present dispute, the Respondent did not consent to the multi-

party party arbitration as [1] consent for arbitration under Article 9 of the BITs is restricted to 

two party claims. Moreover, [2] there is absence of secondary consent of the Respondent for the 

multi-party arbitration. 

1. Consent for arbitration under Article 9 of the BITs is restricted to two party claims. 

89. Consent must not be interpreted broadly and tribunals must not assume jurisdiction in case the 

consent of the host state is unclear100 as arbitration is a result of consent and not coercion.101 

90. When the consent of the Respondent is unclear, the ICSID tribunal must look whether on a 

proper interpretation of the BIT, the scope of consent of the Respondent is wide enough to 

include the proceedings brought by multiple claimants.102 Article 25 of the ICSID Convention 

provides for the jurisdictional requirements, one of which is rationae voluntatis which means that 

consent of both parties should be present for the tribunal to have jurisdiction.103 To find out the 

 

93 Flughafen, ¶ 1. 
94 Oko Pankki Oyj, ¶ 2-6 & ¶ 124-126. 
95 Response to the Request for Arbitration, ¶ 16. 
96 Statement of Uncontested Facts, ¶ 7-9. 
97 Statement of Uncontested Facts, ¶ 7-9. 
98 Report of Executive Directors on ICSID Convention, ¶ 23; Szczudlik, 79. 
99 Lucy Reed et al., 21; Szczudlik, 79. 
100 Sornarajah (J. Intl.Arb), 124. 
101 Janićijević, 39. 
102 Alemanni, ¶ 269.  
103 Article 25, ICSID Convention. 
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parties’ intention and while interpreting the arbitration agreement, the tribunal must look inter 

alia at the reasonable and legitimate expectations of the parties.104   

91. In the present matter, the Respondent had not consented to engage in multi-party arbitration 

proceedings in case of dispute. The present BITs do not envisage the possibility of multiple 

claimants proceeding against the Respondent. Moreover, Article 9(1) of the BITs clearly mention 

that ‘disputes between one contracting state and a national of the other contracting party’.105 This 

article gives jurisdiction to ICSID tribunal only over bi-party claims.106 

92. The Respondent could not have reasonably and legitimately expected that a multi-party claim 

will be brought and therefore, such a proceeding lacks rationae voluntatis. 

2. Absence of secondary consent of the Respondent for the multi-party arbitration. 

93. Considering that multi-party arbitration can be contemplated to exist under ICSID, tribunals 

shall have jurisdiction over such claims only when there is express consent of both the parties to 

such an action.107 There is requirement of a secondary consent from the host state to allow the 

tribunal to continue with multi-party claims.108 

94. In his dissenting opinion, Professor Georges Abi Saab, opined that multi-party proceedings are 

fundamentally different from two party arbitration and so mere acceptance to arbitrate will not 

cover collective actions and a special or secondary consent is essential.109 

95. It is the responsibility of the tribunal to interpret the state’s consent to arbitration as provided in 

the BIT signed110 but an arbitral tribunal shall not come up with new procedures to deal with 

collective claims111 because they lack the legislative jurisdiction.112  

96. Therefore, the tribunals must only discover and not create meanings of relevant treaties113 which 

highlights the difference in the consent given by the state to arbitration and state’s consent to 

multi-party actions.114  

 

104 SOABI, ¶ 4; Noble Energy, ¶ 197. 
105 Article 9, BITs. 
106 Abaclat (Dissenting Opinion), ¶ 177 & ¶ 190.  
107 Abaclat (Dissenting Opinion), ¶ 173; S.I. Strong, 55-56. 
108 S.I. Strong, 55-56. 
109 Abaclat (Dissenting Opinion), ¶ 177. 
110 Telenor, ¶ 95; Ambiente (Dissenting Opinion) ¶ 8. 
111 Abaclat (Dissenting Opinion), ¶ 276. 
112 Ambiente (Dissenting Opinion), ¶ 61 (May 2, 2013); Szczudlik, 91. 
113 Renta, ¶ 93. 
114 Szczudlik, 74-75. 
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97. In the present dispute, the Respondent did not give any secondary consent for the multi-party 

proceedings and only the consent to arbitrate under ICISD has been provided in Article 9 of the 

BITs. 

98. Therefore, the lack of secondary consent in this case is an obstacle and it is not possible to 

remove it through interpretation and rhetorical tools.115  

C. Alternatively, there is lack of reasonable and sufficient link between the Claimants for 

the ICSID tribunal to hear the dispute in a single proceeding. 

99. The ICSID tribunal in Alemanni, accepted the possibility of ‘a dispute’ to have more than one 

claimant but held that the interests of all the parties to the dispute must be identical in all ‘essential 

respects.’116  

100. In the present dispute there is lack of reasonable and significant link between the claims 

of the Claimants due to absence of two important conditions required to hear multi-party 

proceedings which requires [1] the alleged act and investment to be same or jointly made by the 

claimants and [2] sufficient affiliations amongst the Claimants.117 

1. There exists no single dispute and the investments are not same or jointly made by the 

Claimants. 

101. In Abaclat, majority arbitrators considered the claims to be sufficiently homogenous when 

inter alia the investments were same for all the Claimants.118 In the present dispute, the Claimants 

did not make the investment together but each company made a separate investment in Tyrea.119  

102. FriendsLook started operations in Tyrea in January 2015, whereas SpeakUp and Whistler, 

entered the Tyrean market in the early summer of 2015.120 Additionally, the value of investments 

made by all the claimants in Tyrea and the damages claimed from the Respondent vary 

significantly.121 

103. Therefore, in the present case there is absence of any contractual link between the three 

companies and the three Claimants are unrelated. 

 

115 Szasz, 26. 
116 Alemanni (Jurisdiction), ¶ 292. 
117 ICSID Working Paper, 834 ¶ 13. 
118 Abaclat (Jurisdiction), ¶ 540. 
119 Statement of Ucontested Facts, ¶ 7-9. 
120 Statement of Ucontested Facts, ¶ 6. 
121 Claimants’ Exhibit. 
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2. The Claimants are not sufficiently affiliated. 

104. In Ambiente, the ICSID tribunal established that there should be sufficient link between 

the multiple claimants to bring a collective claim.122 Article 25 of the ICSID Convention on 

jurisdictional requirements only uses the word ‘state’ and not ‘states’,123 implying an arbitration 

involving a host state and a national or nationals of a contracting state but not nationals of 

another contracting state. 

105. In the present dispute, FriendsLook is incorporated in Novanda while SpeakUp and 

Whistler in Kitoa.124 Novanda and Kitoa entered into separate BIT with Tyrea and not under a 

multi-lateral treaty.125 

106. If any multi-party arbitration must be allowed under ICSID Convention, even then, only 

Whistler and SpeakUp can bring a combined suit against Tyrea, but they cannot collaborate with 

FriendsLook. There is lack of any sufficient link among the three Claimants and the tribunal 

cannot adjudicate it as a single dispute as it arises from distinct BITs. The Respondent submits 

that this tribunal must not consider the dispute at hand to be identical in all aspects as the 

Claimants do not belong to the same contracting State. 

107. Therefore, due to these reasons, the present multi-party claim by the Claimants must be 

dismissed. 

IV. THE RESPONDENT HAS NOT VIOLATED ARTICLE 3 AND ARTICLE 6 OF THE BITS. 

108. Article 3 of the present BITs enlists the provisions regarding treatment of foreign 

investors.126 Article 3(1) guarantees that the host state must ensure fair and equitable treatment 

to the foreign investors.127 

109. Article 6 of the BITs states that the investments of the foreign investors cannot be 

deprived by the host state unless the measure is undertaken in the interest of the public and under 

due process of law, is non-discriminatory in nature and is followed by provision for payment of 

just compensation.128 

 

122 Ambiente (Jurisdiction), ¶ 102. 
123 Article 25, ICSID Convention. 
124 Statement of Uncontested Facts, ¶ 7-9. 
125 Statement of Uncontested Facts, ¶ 2. 
126 Article 3, BITs. 
127 Article 3, BITs. 
128 Article 6, BITs. 
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110. The Respondent submits that [A] the temporary ban imposed does not violate Article 3 

of the BITs. Moreover, that [B] the Respondent has not unlawfully expropriated the Claimants’ 

investments contrary to Article 6 of the BITs. 

A. The Respondent has not violated Article 3 of the BITs. 

111. Under international investment law, host states are duty bound to treat foreign investment 

as per the obligations in the investment treaty itself. This requires host states and all its organs to 

act in a non-arbitrary and non-discriminatory manner against the foreign investors and to strike 

a balance between state sovereignty and investor interests.129 

112. In the present matter, [1] the executive action under Law No. 0808-L does not violate the 

elements of FET standard. [2] Additionally, the measures undertaken by the Respondent were 

proportionate in light of the circumstances in Tyrea and lastly, [3] the failure of the Claimants to 

curb malcontents on their platform required appropriate steps by the Respondent. 

1. Law No. 0808-L does not violate the elements of FET standard. 

113. Although there is no general formulation of FET standard, the ICSID Tribunal in Tecmed, 

provided that in cases where the conduct of the host state is ‘manifestly inconsistent, non-

transparent, unreasonable or discriminatory, there is a violation of FET standard.130 On executive 

actions violative of FET standard, the ICSID Tribunal in Waste Management II, focused on three 

elements: legitimate expectation, due process and substantive unfairness.131 

114. Violation of these principles may give rise to an international delict to the host state.132 The 

tribunals must consider both the investor’s rights and public interest factors that may justify the 

state action.133 In determining whether the FET standard has been breached, it is necessary to 

evaluate countervailing factors and to preserve a legitimate scope for regulatory action to ensure 

that the treatment accorded to the investor is equitable in the light of the public interest in the 

host state.134 

115. Legitimate Expectation in executive action is concerned with due-process, ensuring the 

consistent application of the law and enforcing representations by the host state where they are 

made specifically enough to the particular investor to justify reliance.135 However, generally acts 

 

129 Kläger,164. 
130 Tecmed, ¶ 122 & ¶ 133. 
131 Waste Management II, ¶ 98. 
132 Waste Management II, ¶ 98. 
133 McLachlan et al., 314. 
134 McLachlan et al., 327. 
135 McLachlan et al., 327; Thunderbird, ¶ 147. 
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which are undertaken in good faith but violates the legitimate expectations of the foreign 

investors cannot be violative of FET standard.136 The ICSID Tribunal in Saluka, stated: 

‘A foreign investor is protected by the Treaty may in any case properly expect that the 

Czech Republic implements its policies bona fide by conduct that is, as far as it affects the 

investor’s investment, reasonably justifiable by public policies and that such conduct does 

not manifestly violate the requirements of consistency, transparency, even-handedness and 

non-discrimination’137 

116. In the present dispute, the Claimants’ social media platforms were being misused to spread 

hate speech and provoke people from the end of 2016.138 Tensions between the two ethnic 

groups in Tyrea slowly escalated accompanied by civilian deaths from the beginning of 2017.139 

This desperate situation in Tyrea became a serious issue as various newspapers and articles 

explained the growing unrest in Tyrea.140 The Respondent exhausted all other alternatives in 

controlling the deteriorating situation in Tyrea but to no effort.141 The Claimants made no effort 

to curb this issue and it was only after the passing of Law No. 0808-L that the Claimants started 

working on developing a filtering algorithm to filter their platforms.142 The Claimants were given 

appropriate notice by the Respondent regarding Law No. 0808 and the deadline for complying 

with Law No. 0808-L.143 Therefore, it cannot be said that the Respondent has violated the 

legitimate expectations of the Claimants. 

117. Due process refers to compliance by fair procedure and access to justice in judicial and 

administrative proceedings.144 To give rise to an international delict, it is necessary to show that 

the state’s conduct was of serious magnitude and level.145 As stated by the ICSID Tribunal in 

PSEG, the Tribunals must assess the fairness of the administrative process in toto, since instances 

of serious administrative negligence, abuse or excess of power, inconsistency and constant 

amendments of the regulatory requirements may in the aggregate amount to an actionable breach 

of the standard.146 

 

136 Dolzer & Schreuer, 145. 
137 Saluka, ¶ 303-306. 
138 Statement of Uncontested Facts, ¶ 13. 
139 Statement of Uncontested Facts, ¶ 14. 
140 Respondent’s Exhibit 2. 
141 Procedural Order No. 2, ¶ 15. 
142 Statement of Uncontested Facts, ¶ 15-17. 
143 Claimants’ Exhibit 1,2 & 3. 
144 McLachlan et al, 318; Waste Management II, ¶ 98. 
145 Alex Genin, ¶ 361. 
146 PSEG, ¶ 245-253. 
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118. In the instant dispute, the Respondent promulgated Law No. 0808-L requiring every social 

media network operating in Tyrea to develop a filtering algorithm, which was duly notified to the 

Claimants.147 The Respondent also assisted the Claimants for the development of the filtering 

algorithm by way of tax subsidies.148 The deadline for implementing the algorithm was also duly 

intimated to the Claimants and its subsequent reduction was done pursuant to the dire situation 

in Tyrea.149 Moreover, the Respondent pursuant to Article 51bis of the Tyrean Penal Code, after 

keeping in mind all the relevant factors and the gravity of the situation decided to impose a 

temporary ban on the Claimants’ social media websites.150 Therefore, the Respondent has not 

violated the due process of law. 

119. Substantive Unfairness concerns with administrative actions that are substantively unfair 

due to being arbitrary, unreasonable and discriminatory in nature.151 However, the host states are 

permitted to make distinctions on non-arbitrary and rational foundations as observed by the 

ICSID Tribunal in the case of Saluka.152 

120. In the present matter, the Claimants’ social media platforms are the most popular social 

media platforms operating in Tyrea and the Claimants hold the majority share in the Tyrean 

social media market.153 Moreover, having a great number of users and the ability to spread 

information at an exponential rate, the Claimants social media websites posed a great threat in 

stabilising the public order situation in Tyrea.154 On the other hand, the other local media 

platforms were not blocked because of their less popularity but legal proceedings were initiated 

against them.155 TruthSeeker was being used by the Respondent to counter the spread of hate 

messages on the internet.156 Therefore, the Respondent had intelligible differentia in imposing a 

temporary ban on the Claimants’ social media websites and has not acted in a substantially unfair 

or discriminatory manner. 

121. Therefore, due to the aforementioned reasons, the Respondent is perfectly justified in its 

executive action of imposing a ban on the Claimants website and cannot be said to violate the 

FET standard as envisaged under the BITs. 

 

147 Claimants’ Exhibit 2. 
148 Claimants’ Exhibit 2. 
149 Claimants’ Exhibit 1,2 & 3. 
150 Claimants’ Exhibit 1,2 & 3. 
151 McLachlan et al, 322. 
152 Saluka Investment, ¶ 303-306. 
153 Statement of Uncontested Facts, ¶ 10-11. 
154 Statement of Uncontested Facts, ¶ 11. 
155 Procedural Order No. 3, ¶ 11. 
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2. The measures undertaken by the Respondent were proportionate. 

122. The principle of proportionality finds its application in almost every sphere of international 

law. Under international investment law, its notion requires the tribunals to balance the interests 

of the foreign investors and the state in light of the measure adopted which may result in violation 

of FET standard.157 An elaborate explanation was given by the ICSID tribunal in the case of 

Tecmed on proportionality by stating a requirement of ‘reasonable relationship of proportionality’ 

between the effects and the goal of a measure and the relevant factors which must be 

considered.158 A similar stance has been taken by the ICSID Tribunal in a catena of decisions.159 

123. The proportionality of a measure is generally assessed on three criteria- suitability, 

necessity and proportionality stricto sensu.160 Suitability requires the impugned measure to 

be suitable and appropriate to achieve the set objective.161 Necessity presupposes that among a 

conceivable variety of equally effective measures, the adopted measure must be the least 

restrictive once.162 Lastly, proportionality stricto sensu demands that the effects of the adopted 

measure is not disproportionate in relation to other rights and interests.163 

124. In the present dispute, violence and rebel is rampant in Tyrea with increasing casualties 

and social instability.164 The situation is similar to a civil war and without any decisive measures 

to stop the violence, the escalation may result in the collapse of the political and social order in 

the country.165 There is substantial evidence proving that the malcontents in the country have 

been utilizing the Claimants social media platforms to spread discontent and hatred amongst the 

general populace of Tyrea.166 

125. The Respondent promulgated Law No. 0808-L, mandating all social media platforms 

within the country to take immediate steps to develop and implement an algorithm to curb hate 

speech and identify the users within a 60-day period.167 Due to the increasing dire situation, this 

deadline was reduced to 45 days which was more than enough for the Claimants to meet the 

regulatory requirement.168 Due to the failure of the Claimants to implement the required 

 

157 Kläger, 118; EDF, ¶ 293. 
158 Tecmed, ¶ 122 & ¶ 133. 
159 Pope, ¶ 123-128.; SD Myers, ¶ 255. 
160 Kläger, 237.  
161 Kläger, 237. 
162 Kläger, 237. 
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algorithm, the Respondent had no other option but to impose a ban on their social media 

platforms. In light of these facts, such an act is proportional and reasonable.  

126. Therefore, the Respondent cannot be said to have acted in a disproportionate and 

unreasonable manner. 

3. The Claimants failure to curb hate speech on their platforms warranted appropriate 

measures by the Respondent. 

127. In cases where the investor’s conduct has to an extent contributed to his own loss, the 

Tribunals have declared no breach of FET standard or have significantly moderated the 

consequences of any breach. Professor Peter Muchlinski calls such cases ‘caveat investor’.169 Such a 

rule has been recognised by the ICSID Tribunal in the case of MTD, where it found that half of 

the responsibility for the investor’s losses law with the investor’s own failure to investigate 

properly the Chilean planning laws applicable to the proposed investment.170 

128. In the immediate case, the malcontents inside Tyrea have been using the Claimants’ social 

media platforms to spread hate speech and incite rebel for over a year, starting from early 2017.171 

The Claimants being aware of this fact took no immediate steps to halt such seditious activities. 

Moreover, after the promulgation of Law No. 0808-L, the Claimants delayed in implementing 

the algorithm due to its effect on their popularity and the alleged infringement of privacy of their 

users.172 The Claimants did not consider the deteriorating situation in Tyrea and the pertinent 

need to restore social order in the country. Due to their wilful negligence and delinquency, the 

Respondent was left with no other option, but to impose a ban on their social media websites.  

129. Therefore, the Respondent cannot be held liable for imposing a temporary ban on the 

Claimants websites due to the latter’s misconduct. 

B. The Respondent has not violated Article 6 of the present BITs. 

130. Article 6 of the BITs envisages the rules regarding expropriation and provides that neither 

party will adopt any measure to deprive directly or indirectly, foreign investors of their 

investments unless certain conditions are complied.173 These conditions include- measures 

undertaken in public interest, non-discriminatory, coupled with just compensation.174 

 

169 Muchlinski, 527. 
170 MTD, ¶ 177-178. 
171 Respondent’s Exhibit 3; Statement of Uncontested Facts, ¶ 12-13. 
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131. In this argument, it is submitted that [1] the Claimants’ social media websites operating in 

Tyrea are not ‘investment’ as understood under international investment law. Alternatively, [2] 

the Respondent has not unlawfully expropriated the Claimants’ investments. Lastly, even in case 

there is an act of expropriation, it is submitted that [3] the Respondent had the legitimate right 

to expropriate pursuant to its ‘police powers’. 

1. The social media websites of the Claimants do not fall under the definition of 

‘investment’. 

132. Article 25 of the ICSID Convention mandates the ICSID Tribunal to only adjudicate 

‘dispute arising out of investment’.175 Moreover, since expropriation can only take place of an 

‘investment’, it is important to understand the meaning of the term. 

133. Traditionally, the term ‘investment’ refers to an asset which is a contribution of money for 

a certain time period, facing certain risk regarding its profitability.176 Most ISDS tribunals have 

formulated their own definition of the term keeping mind various factors. The most widely 

acknowledged test was laid down by the ICSID Tribunal in Salini.177 However, the ICSID 

Tribunal has also contested the validity of the Salini test most notably in Quiborax, where the 

Tribunal rejected the fourth prong of the Salini test.178 However, while defining investment, the 

ICSID Tribunal in SGS, has stressed on establishing certain territorial link with the host-state for 

an asset to constitute as an ‘investment’.179 

134. Moreover, while determining what constitutes ‘investment’, it is important to interpret the 

treaty provisions as per the general rules of interpretation as envisaged under Article 31 of the 

VCLT.180 Article 31(1) requires courts and arbitral tribunals to interpret a treaty in ‘good faith in 

accordance with the ordinary meaning to be given to the terms of the treaty in their context and 

in the light of its object and purpose.’181 This includes the preamble and any subsequent practice 

in the application of the treaty which establishes the agreement of the parties regarding its 

interpretation.182 

 

175 Article 25, ICSID Convention. 
176 Demirkol, 41-50. 
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135. In the instant dispute, while Article 1(a) of the BITs provides a non-exhaustive definition 

of investment183, Article 2 provides that the host-states must promote economic co-operation by 

protecting foreign investments in its territory.184 Moreover, the preamble of the BITs specifically 

focuses on investments in the territory of the host state.185 Therefore, a good faith interpretation 

in the present dispute indicates that the investments had to maintain certain minimum link to the 

territory of the host state. Furthermore, it is submitted that the websites of the Claimants are not 

an investment in itself but is only a result of the actual investments by them in the form of 

establishing physical assets and services thereto. 

136. Therefore, it is submitted that the websites of the Claimants do not amount to an 

‘investment’. 

2. In any case, the Respondent has not expropriated the Claimants’ investments. 

137. However, if this tribunal understand the websites as an ‘investment’, the Respondent 

submits that due to [a] the temporary ban imposed on the Claimants’ social media websites, the 

Respondent has not expropriated the investment of the Claimants. Moreover, [b] the 

Respondent cannot be held liable for substantial interference into the Claimants business 

operation. 

a. Banning Claimants’ social media websites do not amount to expropriation. 

138. The core concept of expropriation states that it is a sovereign act of taking property of the 

investors for which compensation is required.186 In other words, expropriation is property-

specific where the property rights remain with the host state or are transferred to other economic 

players by the government.187 Such a form of expropriation is known as direct expropriation. 

Usually, such a form of expropriation benefits the host state or host government endorsed third 

parties and is carried out with a specific intent to expropriate through a formal legislation or 

ordinance.188 

139. In the present case, the social media websites of the Claimants have been blocked on the 

internet due to deteriorating social order and extreme violence.189 To remedy the situation, 

Respondent required the Claimants to develop measures to curb hate speech and provocative 
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messages on their websites.190 However, due to the failure of the Claimants, the Respondent 

imposed a ban on their websites.191 

140. Moreover, it is pertinent to mention that the Respondent did not deprive the Claimants of 

their property and investment by shutting down the offices and business of the Claimants in 

Tyrea but only imposed a ban on their websites in light of dire circumstances in Tyrea.192 

141. Therefore, such a temporary ban on the Claimants’ social media websites cannot amount 

to expropriation. 

b. The Respondent has not substantially interfered into the operations of the Claimants. 

142. To determine whether expropriation has taken place, it is important to determine the effect 

of the measure upon the economic benefit and value as well as upon the control over the 

investment.193 The ICSID Tribunals has based their decisions on economic considerations and 

explained that indirect expropriation takes place when the impugned measures constituted a 

deprivation of economic use and development.194 

143. In the RFCC, the Tribunal stated that an indirect expropriation takes place when the 

impugned measures have ‘substantial effects of an intensity that reduces and/or removes the 

legitimate benefits related with the use of the rights targeted by the measure to an extent that 

they have further render their further possessions useless.’195 In Tecmed, the Tribunal stressed on 

the requirement of a certain degree of permanence to amount to an indirect expropriation.196 

144. In the instant case, the Respondent has not permanently blocked the websites of the 

Claimants as evidenced by the wordings of the notice which states, ‘pending further notice’.197 

Furthermore, only the website of the Claimants were blocked and not their business in toto and 

that too as a consequence of the ongoing crisis in the country. The temporary ban on the websites 

was a measure of last resort which was effective in curbing the slipping public order situation in 

Tyrea.198 Moreover, after the blocking of their websites, fearing an end to their business in Tyrea, 

the Claimants decided to shut down their business on their own. And lastly, the Claimants, being 
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an international social media platform operating in many countries, the impugned ban cannot 

substantially deprive the Claimants of their business or incur great losses to them. 

145. Due to these reasons, it cannot be said that the Respondent have substantially interfered 

into the business and investment of the Claimants and unlawfully expropriated their assets. 

3. The Respondent had the legitimate right to expropriate pursuant to its ‘police powers’. 

146. Under international investment law, a host state can take regulatory measures of general 

application within its territory concerning foreign investments as an act of sovereignty.199 Indeed, 

the ICSID Tribunal acknowledged such sovereign powers of host state as inseparable ‘police 

powers’ of the state.200 The ICSID Tribunal in Saluka, provided: 

‘In the opinion of the Tribunal, the principle that the State does not commit an 

expropriation and is thus not liable to pay compensation to a dispossessed alien investor 

when it adopts general regulations that are ‘commonly accepted as within the police 

powers of States’ forms part of customary international law today. There is ample case 

law in support of this proposition.’201 

147. More decisions of various ISDS tribunals have sought to find a balance between the host 

state’s right to act in public interest and the protection to foreign investors.202 The ICSID 

Tribunal in Azurix, noted that in case a measure was introduced for a bona fide public interest, no 

claim for compensation can be entertained.203 In Philip Morris the ICSID Tribunal provided that 

the ‘police powers’ of the state must be in the bona fide interest of the public, non-discriminatory 

and proportional in relation to the objective.204 In the present dispute, Article 6 of the BITs 

require that any expropriatory measure to be lawful, it must be in the interests of the public, 

following due process of law, must be non-discriminatory in nature and followed by a provision 

for just compensation.205 

148. In the instant dispute, the Respondent was suffering from ethnic tensions between the two 

major communities residing in Tyrea.206 Many extremists from these groups started abusing the 

Claimants’ social media websites to spread hate speech and to provoke the citizens living in 

Tyrea.207 Due to escalating tensions and them turning violent, the Respondent through Law No. 
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0808- L required all social media platforms operating in Tyrea, to implement a certain algorithm 

to help reduce the issue of spreading vengeful ideas and incite rebel and national unrest by 

extremists.208 The Claimants failed to meet the mandated time period for implementing the 

timeline in spite of the growing malcontent in the country.209 Desperate to controlling the slipping 

public order situation in Tyrea and after exhausting other remedies, the Respondent had to 

impose a temporary ban on the websites of the Claimants.210 

149. In the present dispute, the impugned measures were imposed in the interests of the public, 

following due process requirement and was applicable non-discriminatory manner. Since only a 

temporary ban was imposed on the websites of the Claimants as a penalty pursuant to the police 

powers of the Respondent therefore, it cannot be held liable for unlawful expropriation. 

V. THE COMPENSATION CLAIMED BY THE CLAIMANTS IS SPECULATIVE AND 

INAPPROPRIATELY CALCULATED. 

150. In case this tribunal finds that the Respondent has violated its obligations under the BITs 

and must compensate the Claimants, it is submitted that the compensation claimed by the 

Claimants is speculative and inappropriately calculated. 

151. During the course of this argument, the Respondent submits [A] the applicable standard 

of compensation is just compensation. [B] Additionally, the damages claimed by the Claimants 

suffer from severe speculations. [C] Moreover, the cost-based approach must be applicable in 

the present case, and lastly [D] the interest over the principal sum cannot be claimed along with 

the lost profits. 

A. ‘Chorzow Formula’ not to be applied in the present dispute. 

152. The principle of international investment law distinguishes between unlawful 

expropriation and other international law violations on one side and lawful expropriations on 

other, when it comes to awarding damages or compensation, as the case may be.211 The 

Respondent submits that the ‘Chorzow formula’ of full reparation is not applicable in the present 

case as [1] the conduct of the Respondent was lawful in view of the BITs and other international 

obligations, and thus, [2] the applicable standard shall be the one provided in the BITs i.e., just 

compensation representing genuine value.   
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1. There was an act of lawful expropriation in the present dispute. 

153. The tribunals decide the dispute in accordance with the rules agreed upon by the parties, 

except in the absence of such rules.212 The BITs generally stipulates the standard of compensation 

that is payable in the case of a lawful expropriation.213 While the standard of ‘full reparation’ i.e. 

the Chorzow principle arises only in cases of unlawful expropriation,214 contrastingly, a lawful 

expropriation entails compensation to the tune of value of the expropriated property at the time 

of expropriation.215  

154. It is submitted that there was no expropriation at the behest of the Respondent in the first 

place, even if it was there, it was lawful and hence, not violative of Article 6 of the BITs, merely 

because of lack of compensation required under Article 6(c) of the BITs.216 Moreover, the BITs 

also provide for the standard of compensation, which is ‘just compensation’ representing 

‘genuine value’ of the investment.217 Thus, it is submitted that the valuation standard shall be the 

one contained in the BITs.  

155. Moreover, lawful expropriation lacking only the payment of compensation as per the treaty 

would mandate compensation limited to the value of the company at the time of the 

dispossession, plus interest to the date of payment.218 

2. Just Compensation represents the genuine value of investments. 

156. The Respondent shall now state the purport of the applicable BIT standard of just 

compensation representing genuine value.  

157. The function of the compensation is the replacement of the value of the expropriated 

property.219 Even though the requirement of ‘just’ compensation representing the genuine value 

of the investment affected evokes the Hull formula, which provides for the payment of prompt, 

adequate and effective compensation,220 but the same should not be understood to be qualified 

as ‘full’ compensation.221 Even the State practices have abstained from equating compensation 

for expropriation to ‘full reparation’.  
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158. The just compensation is defined as equivalent to the value of the property taken and must 

be paid at the time of the taking or with interest from the date and in an economically useful 

form.222 

159. Therefore, it is submitted that the standard of compensation as provided by the BITs shall 

be just compensation representing genuine value of the investment, which is limited to the value 

of the property taken at the date of expropriation.  

B. The Claimants’ estimation of damages is unsubstantiated as it suffers from speculation 

and double counting. 

160. In Amoco, the tribunal observed that no reparation for speculative or uncertain damages 

can be awarded.223 In the present dispute, the Claimants’ computation of damages is flawed as it 

suffers from [1] double recovery, [2] pure speculation of the lost profits and that [3] the loss of 

opportunities in neighbouring countries cannot be attributed to the Respondent.  

1. Double Counting in claiming direct damages. 

161. The potential for double recovery of invested capital can arise if recovery of sunken 

investment costs is combined with a DCF valuation of lost profits.224  

162. While estimating the aggregate compensation, adding both the value of an asset and the 

cash flow that the asset is likely to produce involves double counting.225 It is submitted that if 

such an approach is adopted, the investor would be getting a double profit recovery; once as a 

part of the DCF based award and then, through reinvestment of the awarded sum.226 The 

reasoning behind stating this is that, had there been no expropriation, past investment would 

have been recovered through subsequent revenues.227 

163. In order to seek such sunken costs, the projected future cash flow must have been reduced 

appropriately, which has not been done. Therefore, to restore the value of initial investment 

along with the future cash inflows and more so, when the Claimants have already derived the 

profits for the years 2016 and 2017 out of the said investment, would amount to double recovery.  

164. The overall effect of this transaction would be as if the investment had never been made, 

although the accepted objective of compensation is to restore the position of the investor as if 

the expropriation had never been done.      
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2. Flawed and unsubstantiated calculation of lost profits. 

165. The calculation of compensation by the Claimants’ expert under the head of ‘lost profits’ 

is flawed as [a] there is no sufficient basis for the predicted revenues to be reasonable 

and [b] future costs have not been deducted from the future revenues for the year 2018. 

a. Insufficient evidence 

166. In Autopista, the ICSID tribunal refused to award the claimant lost profits, because in its 

estimation, the claimant was not able to provide sufficient evidence that its projected profits were 

reasonable.228 The arbitral tribunal should be provided with sufficient evidence for its evaluation, 

as documentation is an essential part of determining damages in international arbitration.229 

167. Here, the Claimants have, without any basis, almost doubled up the projected revenues for 

the year 2018.230 Thus, the estimation presented by the Claimants must be rejected by the tribunal. 

b. Future cost not deducted from future revenues. 

168. Discounted cash flow value has been widely defined as: 

‘…the cash receipts realistically expected from the enterprise in each future year of its 

economic life as reasonably projected minus that year’s expected cash expenditure, after 

discounting this net cash flow…’231 

169. DCF method measures the present value of the future cash flows available to the equity.232 

The cash flow to equity is the net income after taxes, plus depreciation and other non-cash 

charges, less increases in working capital, less capital expenditure, less decreases in invested debt 

capital principal, plus increases in invested capital debt principal.233 It implies that the DCF 

method involves only ‘net’ cash flows forecast of future.  

170. It is submitted that the Claimants in their estimation of lost profits, though have taken into 

account the projected revenue for the entire year of 2018, but only the costs actually incurred 

until the date of decrees, have been subtracted. This error on the part of Claimants definitely 

leads to over estimation of lost profits.  
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3. There exists lack of causal link of the impugned measure with respect to the lost market 

opportunities. 

171. Causation has long been widely recognized as a general principle of law.234 Article 31(1) of 

ARSWA provides that the State is responsible to make full reparation for the injury caused by 

the internationally wrongful act.235 What follows is that the, ‘subject matter of reparation is, 

globally, the injury resulting from and ascribable to the wrongful act, rather than any and all 

consequences flowing from an internationally wrongful act.’236 The burden of proving that the 

respondent caused the claimant’s injuries lies on claimants.237 

172. It is submitted that the neighbouring states of Alcadia and Larnacia, have market and user 

bases similar to those of Tyrea.238 The two communities at conflict also form part of these 

neighbouring states.239 Thus, it is the Claimants’ failure to devise an effective filtering algorithm 

and not the conduct of the Respondent, which prompted the other states to stall the prospective 

deal with the Claimants. 

C. Cost based approach is most appropriate in the present case. 

173. The DCF method as proposed by the Claimants is liable to be rejected as the [1] Claimants 

are not going concerns and [2] the political and economic backdrop of Tyrea does not merit the 

application of DCF method. 

1. The Claimants are not going concerns. 

174. For the application of DFC method to calculate the amount of compensation, the asset or 

the firm concerned must be a going concern.240 The World Bank guidelines also indicate that 

the income approach i.e. DCF method should be applied for valuing going concerns.241 The 

income based approaches such as DCF have often been rejected in the arbitral practice when 

the company is not a going concern or did not have a record of past profitability.242 

175. The World Bank guidelines define the expression ‘going concern’ as an enterprise, having 

income producing assets, which has been in operation for a considerable period of time to 

provide sufficient information to calculate future income with reasonable certainty, and which 

 

234 Bin Cheng, 241-253; Biwater, ¶ 778. 
235 Article 31(1), ILC Articles on Responsibility of States. 
236 Article 31, Comment (9), ILC Articles on State Responsibility; ILC Yearbook, 92. 
237 Asian Agricultural Products Limited, ¶ 56 Rule (H). 
238 Request for Arbitration, ¶ 15. 
239 Statement of Uncontested Facts, ¶ 1. 
240 Benvenuti, ¶ 4.78; Asian Agricultural Products Ltd, ¶ 103-105. 
241 Section IV(6), World Bank Guidelines. 
242 Marboe, 271 ¶ 5.188; American Manufacturing, ¶ 7.14. 



 

34 
 

could have continued producing legitimate income over the course of its economic life in the 

general circumstances.243 

176. In American International, the tribunal found that even a period of four and a half years was 

too short to appropriately forecast future profitability.244 Moreover, when assets are not yet 

operative, tribunals reject the use of DCF.245 Lack of sufficient data as the basis of projected 

profits,246 short duration of operation,247 are also among the reasons for renouncing DCF 

method.  

177. In the present case, so far the investment in Tyrea is concerned, the operating features of 

the Claimants social media platforms are risky, the platforms have been in operation for only 

three years which is too short a duration to provide a reasonable basis to project future profits.  

178. Moreover, the Claimants cannot claim damages on account of features not launched in the 

market as they are not considered to be going concerns.248 The same analogy applies to the 

investments made in neighbouring countries, as they have not even started operation, so to 

estimate future profits accruing to them is not to be permitted.  

179. Therefore, it is submitted that the Claimants should not be treated as going concerns and 

the cost-based approach is the suitable approach. Moreover, only the cost incurred in the year 

2018 until the blocking,249 have to be accounted for, even though the Claimants have not operated 

for too long a time period, as the investments in the form of direct damages were incurred in the 

year 2015 but a sufficient period to have the initial investment costs recovered has lapsed until 

the date of blocking. 

2. Political and economic turbulence in Tyrea. 

180. The DCF method analyses several speculative elements, for instance estimating the future 

revenues and a sufficient discount rate, which have a significant impact on the outcome, this has 

led tribunal to adopt a cautious approach to the use of the method.250 

181. It is submitted that Tyrea recently emerged from a long drawn civil war.251 Moreover, there 

have been frequent disturbances in the country between the two communities.252 Given these 
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political conditions, it is difficult to reasonably extrapolate the future revenues, future costs, and 

an appropriate risk factor. 

182. Hence, the tribunal must reject such an approach for valuation of compensation. 

D. Interest should not be awarded along with lost profits to the Claimants. 

183. It is submitted that [1] if the tribunal awards the damages claimed by the Claimants under 

the head of lost profits, then interest must not be awarded and [2] in any case, the interest 

awarded must be simple interest. 

1. Interest and lost profits cannot be claimed simultaneously for the same period. 

184. Lost profits and interest cannot be awarded simultaneously for the same period. The 

reason being that the same capital cannot yield interest and profit concurrently.253 This is 

particularly so when lost profits are awarded up till the date of award and at the date of the 

award.254 

185. In the case at hand the Claimants have claimed lost profits for the year 2018, thus interest 

cannot be awarded for the year 2018. Hence, it is submitted that pre-award interest must start 

accruing from January 2019. 

2. In any case, interest amount should not be capitalised. 

186. The claims for compound interest though not uncommon in investment arbitration, but 

tribunals are inclined to reject such claims unless the situation so demands.255  

187. Awarding compound interest may require the claimants to prove that it paid compound 

interest on borrowed substitute funds to meet its obligations or that it could have received 

compound interest by placing its money in some investment.256 The practice is to reject 

compound interest if the claimant fails to prove the same or if the tribunal feels that the 

compensation itself fully reimbursed the claimant for the damages suffered.257 

188. Moreover, a distinction has been drawn with respect to awarding compound interest 

between expropriation and other treaty violations, where simple interest is deemed sufficient for 

treaty breaches.258 

189. The Respondent submits that compound interest cannot be awarded in the present case 

as the Claimants have not sufficiently established that they have paid or could have earned 
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compound interest by investing the principal amount. Awarding compound interest, in addition 

to the generous principal amount would unnecessarily benefit the Claimants. 
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PRAYER FOR RELIEF 

 

For the foregoing reasons, the Respondent respectfully request this tribunal to render an award 

in the favour of the Respondent, as follows: 

1. To grant the Respondent’s Request for Provisional Measures and along with all the costs in 

connection thereto, 

2. To declare that it does not have the pre-requisite jurisdiction due to the Respondent’s 

denunciation of the ICSID Convention, 

3. To dismiss the present multi-party claim by the Claimants, 

4. If the tribunal finds that it can exercise its jurisdiction in the present matter, then:  

a) To declare that the Respondent has not violated Article 3 of the present BITs, 

b) To declare that the Respondent has not violated Article 6 of the BITs, 

c) To dismiss the Claimants’ relief to compensation due to suffering from speculation, 

insufficient evidence and incorrect factual calculations and assumptions, 

d) And if any compensation must be awarded then, it must not be more than $ 2,654,125 for 

FriendsLook Plc., $ 1,482,040 for Whistler Inc. and $ 1,162,000 for SpeakUp Media 

Inc. excluding any form of interest and, 

5. To allow the Respondent to recover the cost of the present arbitration proceedings from the 

Claimants. 

 

All of which is most respectfully submitted on 23 September 2019. 

 

 

 

 

Counsel for the Respondent 

 


