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STATEMENT OF FACTS 

1. The Republic of Tyrea emerged from a civil war between the two major ethnicities 

inhabiting the country and a military dictatorship which made the whole country and it’s 

population struggle a lot in the past. After the hostilities came to an end, internationally 

supervised elections took place in January 2013 to transition the country from a military 

dictatorship to a democracy.  

2. In December 15th of 2000 it was signed by the parties the Tyrea-Novanda BIT and in 

January 20th of 2001 the Tyrea-Kitoa BIT. Under the binding effect of those contracts in 

order to act in accordance with the pledges of democracy of the country, the Republic of 

Tyrea authorised investments of the Claimants FriendsLook, Whistler and SpeakUp, all of 

them being companies specialized in social media, trusting them the duty of facilitating 

communication in the territory. 

3. Unfortunately it occurs that in the middle of 2017, users of the social media platforms used 

their connection to spread speeches of hate and organize terrorist and violent actions. 

Remaining no other option to this Respondent rather request them to improve their 

algorithm in order to avoid the misuse of the platforms in light of Law n. 0808-L and 

Decree n. 0599/201-D. 

4. However, due to the inefficiency of the algorithm, that hasn’t filtered the inappropriate 

content sufficiently, there was no other option to Respondent but block the platforms of 

Claimants duo to noncompliance of legal measures, in order to ensure the public security 

on Tyrean territory as well the society peace. 

5. It is worth pointing out that Respondent blocked only the virtual platforms of FriendsLook 

plc., SpeakUp Inc. e Whistler Inc., which did not affect other social medias of the same 

type that works in Republic of Tyrea, demystifying the accusation of censure by the Tyrean 

government. 

6. Not complying with the legal provisions and under the justification of alleged financial 

losses, the Claimants requested the arbitration. Since that the Claimants have made a series 

of accusations of censorship and governmental control in the virtual environment, leading 

an aggressive campaign against the Tyrea government worldwide. 
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7. The principle of confidentiality was violated by passing on information concerning the 

arbitration proceedings, placing the Respondent in an extremely unfavorable position, 

endangering the public safety and reputation of the democratic country internally and in 

the view of the international community. 

8. In addiction, the Arbitration request itself is improper before the jurisdiction of this arbitral 

tribunal, since the ICSID convention was denounced on January 5, 2018. Pursuant article 

72 of the Convention, as soon as the Center is notified of the denunciation all requests for 

arbitration involving the "denouncing" member submitted after the date of notification of 

the denunciation is not valid, while proceedings received prior to the denunciation may be 

proceed normally until its conclusion.  

9. The Claimants were aware of the complaint, since it was made after their investments in 

the country as well as they were aware of article 72 of the Convention. However, they 

ignored the facts that were widely known, and proceeded to improperly request the opening 

of the Arbitration. 

10. Also, the Claimants do try to attribute their losses with the use of the DCF Method. For 

this reason, because it is not possible to apply this method, the Claimants hired an expert 

to prepare a report showing why that is an inadequate model, based on the hypothetical 

value of the branches of FriendsLook plc, Whistler Inc. and SpeakUp Media Inc. for 

compensation purposes.  

11. The method used by the Claimants, DCF, was used incorrectly because it did not meet all 

the criteria that the relations involving investments must consider. 

12. Passed the statement of the facts, Respondent will show to the Arbitral Tribunal why, in 

procedural matters: (a) The dispute can’t be held in arbitration in ICSID; (b) The reasons 

why the multiparty arbitration should not happen; (c) Why the Tribunal should allow the 

provisional measures; and in merits: (d) The Respondent’s acts does not configure 

expropriation of investments nor the breach of the fair and equitable treatment with 

Claimants; (e) The compensation shall be considered in the amounts described in 

accordance with the Respondent’s Exhibit n. 4; (f) The compensation for costs and fees 

related to this procedure shall be paid by the Claimants. 
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ARGUMENTS ON JURISDICTION 

I. THIS TRIBUNAL LACKS JURISDICTION TO HEAR THIS DISPUTE IN 

LIGHT OF RESPONDENT’S DENUNCIATION OF THE ICSID CONVENTION, 

ALSO THIS TRIBUNAL HAS NO JURISDICTION TO HEAR CLAIMANTS’ CASE 

JOINTLY IN A MULTI-PARTY ARBITRATION. 

13. First of all, Respondent deny its participation on this arbitration due its incompetence ratione 

personae. In accordance with the denunciation of the ICSID Convention, which has occured 

in the perfectly aligned with the requirements made by the ICSID Regulation. Thus, even 

if the tribunal deny this claim made, the Respondent stills deny its participation, due to the 

impossibility of participation in a multi-party arbitration, as the Respondent never gave its 

consent to a proceeding with more than one claimants, and also, there are different BITs. 

14. Lastly, it is important to emphasize that the Tribunal shall grant the provisional measures 

claimed by the Respondent as a guarantee to keep the national sovereignty intact, against 

the news spreaded by the Claimants in order to incline the Tribunal to rule in favour of the 

other party.  

15. To start, the Respondent considers that this arbitral tribunal has no Jurisdiction whatsoever 

upon the litigation between the parties in this case, being impossible to this tribunal to 

accept the claims raised by the Claimants which clearly not considered the denunciation of 

the Convention [EXHIBIT 1] that was made by this Respondent, as already attached to 

this Case in page number 21. 

16. The Claimants also Requested this arbitration in a multi-party basis, which again is another 

important fact that this tribunal must appreciate in order to not consider the validity of the 

present arbitration because it is clear that the Claimants have no basis in starting this 

arbitration in the form of a multi-party litigation. 

17. Being made these brief considerations, the Respondent shall now state the grounds on 

which this court: has no jurisdiction over this particular case and, secondly, bespeak the 

Claimants have no basis for a Multi-Party Arbitration under the ICSID rules, remaining the 

need for the present case to be judged by the Tyrean Court of Justice under the Tyrean 

Law. 
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18. The Republic of Tyrea hereby rejects all claims raised by Claimants in their Request for 

Arbitration and contests the Tribunal’s jurisdiction over the present case. 

19. And finally, in case of this tribunal don’t recognize it’s lack of jurisdiction, the Respondent 

request subsidiary that this Tribunal grant the provisional measures for the duration of the 

arbitration proceedings in order to preserve Respondent’s rights, in the terms explained 

below.  

I.I.THE TRIBUNAL LACKS JURISDICTION RATIONE PERSONAE AS 

RESPONDENT DENOUNCED THE ICSID CONVENTION. 

A. The Immediate Effect Of The Denunciation of ICSID Convention. 

20. Firstly, the Claimants’ request to arbitrate under the ICSID Convention must no longer 

stands, as the Respondent denounced the ICSID Convention and claimed for immediate 

effect on 5 January 2018, in accordance with Article 71 of the mentioned Convention. 

21. The Republic of Tyrea has been a member state of the ICSID Convention for seventeen 

years, sharing the objective to promote international cooperation for the economic 

development of the Contracting States. 

22. However, the Republic of Tyrea realized that the international settlement of disputes under 

the Convention was taking a different way as it became clear after the long-lasting 

imbalance between the interests of investors and States has been demonstrated by the vast 

majority of the awards issued thereunder. 

23. After that, Respondent exercised its right to denounce the ICSID Convention expressing 

its willingness on not to be a part anymore of the ICSID Convention nor be affected by 

the eventual ICSID Arbitral tribunal jurisdiction. 

24. The article 70 of the ICSID Convention determines in which hypothesis the Convention 

shall not be applied. The wording of the article determines: 

 

“This Convention shall apply to all territories for whose international relations a 
Contracting State is responsible, EXCEPT those which are excluded by such State by 
written notice to the depositary of this Convention either at the time of ratification, 
acceptance or approval or subsequently.” 
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B. The Receipt Of The Case Is Untimely. 

25. Even if the arbitral tribunal does not recognizes that that there is immediate effect to the 

convention denunciation, it is important to note that the acceptance of the case, within the 

limits of ICSID arbitration rules, is untimely. 

26. In the case at hand the notice of Respondent’s denunciation of the ICSID Convention was 

received by the depositary on 5 January 2018, with Respondent never giving its consent 

to the jurisdiction of the ICSID over these proceedings prior to such receipt. 

27. The ordinary meaning of Article 71 is clear: the article explains in simple terms, and without 

any textual limit, that all consequences of denunciation of the ICSID Convention shall 

take effect six months after the receipt of the notice of denunciation. As it can be 

observed:  

Article 71. Any Contracting State may denounce this Convention by written notice 
to the depositary of this Convention. The denunciation shall take effect six 
months after receipt of such notice. ” 
 

28. In light of Article 71 of the ICSID Convention, that denunciation took effect six months 

later on July 6, 2018. The International Centre for Settlement of Investment Disputes 

released the Notice of Registration only in July 16, 2018.  

29. The Claimants registered their request for arbitration on 26, June 2018, the Secretariat of 

ICSID only released the Notice of Registration on 16, July 2018 [Case, Notice of 

Registration, page 21]. At the time of the Notice of Registration was released the six months 

period explained above had already elapsed, therefore, the Republic of Tyrea was no longer 

binded to the ICSID jurisdiction. 

30. In addition, it is important to emphasize that Respondent’s submitted their denunciation 

and claimed for immediate effect as we can find it in EXHIBIT 1. The protection of the 

interests of the State and its nationals is one of the foremost importance to the Government 

of Tyrea, as enshrined in the Tyrean Constitution. 

31. Thus, Respondents clearly can not be part to this arbitration, as the Respondent ceased to 

be a Contracting State under the ICSID Convention, and duo to this fact Respondent is 

no longer bound to the ICSID jurisdiction including this case.  
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C. This Tribunal Lacks Jurisdiction Ratione Temporis.  

32. In accordance with Article 25 of the ICSID Convention, a State must be a Contracting 

State of that Convention in order to the Centre to have jurisdiction or for any tribunal 

established thereunder to have competence over a given dispute. According to the ICSID 

Regulation Article 25.1: 

(1) The jurisdiction of the Centre shall extend to any legal dispute arising directly 
out of an investment, between a Contracting State (or any constituent 
subdivision or agency of a Contracting State designated to the Centre by that 
State) and a national of another Contracting State, which the parties to the 
dispute consent in writing to submit to the Centre. When the parties have given 
their consent, no party may withdraw its consent unilaterally.  
 

33. By the time this proceeding was filed, the Republic of Tyrea had already voluntarily 

exercised its right to denounce the ICSID Convention and, by so doing, had withdrawn its 

consent to submit disputes to the jurisdiction of the Centre. 

34.  In sum, the Republic of Tyrea is no longer a party to the ICSID Convention and did not 

have this status at the time when this proceeding was registered. 

35. In light of Article 71 of the ICSID Convention, the denunciation by the Contracting State 

shall take effect after six months. At the time of the Notice of Registration, the six months 

period explained above had already elapsed, therefore, the Republic of Tyrea clearly can 

not be part in this procedure. 

36. The absence of jurisdiction and competence became evident at two points in time: first, 

when the Claimant filed its Request for Arbitration to the Centre, as the Respondent had 

by that time already notified the depositary of its denunciation of the Convention; second, 

on the date when the arbitration request was registered, the six-month’s period had already 

elapsed.   

37. In view of these facts, Respondent contends that there is no remaining basis for the 

jurisdiction of the centre or the competence of the Tribunal. In a similar case Favianca1, 

the Tribunal held that the prior denunciation of the ICSID Convention meant that consent 

to arbitration could not be perfected after denunciation and thus declined jurisdiction. 

                                                
1 Fábrica de Vidrios Los Andes, C.A. & Owens-Illinois de Venezuela, C.A. v. Bolivarian Republic of Venezuela 

https://www.italaw.com/sites/default/files/case-documents/italaw9383.pdf
https://www.italaw.com/sites/default/files/case-documents/italaw9383.pdf
https://www.italaw.com/sites/default/files/case-documents/italaw9383.pdf
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38. Furthermore, the award of the case Favianca2 was the first to decline jurisdiction over a 

claim filed after the contracting country had noticed it would denounce the ICSID 

Convention but before the 6-month period set out in Article 71 of the ICSID Convention 

had elapsed. 

39. In the present case, the denounce was made by the Republic of Tyrea claiming for 

immediate effect.  

40. In the case at hand, The International Centre for Settlement of Investment Disputes 

released the Notice of Registration of this arbitration only in July 16, 2018. Therefore, after 

the 6 months period established in Article 71 of ICSID.   

41. Being made these considerations, it is clear that the Respondent ceased to be a Contracting 

State under the ICSID Convention, and therefore the Respondent can not suffer the effects 

of the ICSID jurisdiction and neither shall be a part of this arbitration procedure.  

42. Given the facts and arguments explained above, Respondent claims that this tribunal 

understand that Respondent can not be part in this procedure and neither this Tribunal has 

jurisdiction over the present case. 

 

II. THE IMPOSSIBILITY OF A MULTI-PARTY ARBITRATION. THE 

PROVISIONS OF ICSID CONVENTION AND THE BIT’s DOES NOT SUPPORT 

THE CLAIMANTS IN REQUESTING AN ARBITRAL PROCEDURE ON A 

MULTI-PARTY BASIS.  

A. Respondent Never Gave Consent To A Multi-party Arbitration. Thus There Are No 

Sufficient Legal Or Factual Grounds For The Claims To Be Heard In A Single 

Arbitration. 

43. The Claimants filed their arbitration request in a multi-party basis, but it is necessary to 

point out that Respondents never agreed or consent to a multi-party arbitration, nor are 

there sufficient legal and factual grounds for this Tribunal to hear these claims in a single 

arbitration, especially given the fact that Claimants base their case on two distinct bilateral 

investment treaties: the Tyrea-Novanda BIT and the Tyrea-Kitoa BIT. 

                                                
2 Fábrica de Vidrios Los Andes, C.A. & Owens-Illinois de Venezuela, C.A. v. Bolivarian Republic of Venezuela 

https://www.italaw.com/sites/default/files/case-documents/italaw9383.pdf
https://www.italaw.com/sites/default/files/case-documents/italaw9383.pdf
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44. This Tribunal cannot interpret the silence of the ICSID Convention as a sign of permission 

to do so, there is no mention in the ICSID Convention about multi-party arbitration, the 

lack of regulation shall not be considered as a sign for this tribunal to decide in favor of a 

proceeding with multiple parties.  

45. The great arbitrator Abi-Saab stated that the difference between regular two-party 

arbitration and multi-party proceedings were fundamentally different, he wrote: “[…] a 

mere acceptance to arbitrate does not cover collective mass claims actions (regardless of 

the denomination) and that a special or secondary consent is needed for such collective 

actions. ”3 

46. The Respondent did not gave its consent to this multi party proceeding. The argument that 

the consent was already given on the BITs have no grounds. A second consent is needed 

for this Tribunal to appreciate and hear the claims in a multi party procedure.   

47. The simply possibility of this Tribunal to extend it jurisdiction based on the lack of 

regulation does not find grounds in the International Public Law, as it can be seen in in the 

case  Abaclat (ICSID Case No. ARB/07/5), the arbitrator Abi-Saab stated that extensive 

interpretation of ICSID Convention silence cannot found grounds in public international 

law, to be interpreted as a possibility to multi-party arbitration without an explicit 

consentment agreement of the parties.4 

48.  Tribunals should examine the issue of multi-party claims from case to case weather there 

are solid grounds for claims to be examined by the Tribunal in same proceedings, in the 

present case there are lack of solid and legal grounds. 

49. According to the article 41(6) of the Arbitration rules, the Respondent in this case can make 

objections if it considers that the claims that were brought by the Claimants have lack of 

legal merit: 

(6) If the Tribunal decides that the dispute is not within the jurisdiction of the 

Centre or not within its own competence, or that all claims are manifestly 

without legal merit, it shall render an award to that effect. 

 

                                                
3 Abaclat v Argentine Republic (Decision on Jurisdiction and Admissibility, 4 August 2011) para 190 (hereinafter 
Abaclat). 
4 Abaclat v Argentine Republic (Decision on Jurisdiction and Admissibility, 4 August 2011) para 166. (hereinafter 
Abaclat). 
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50. This Tribunal has to consider that the lack of legal merit exists, due to the claims that were 

made jointly by the claimants, this tribunal has to consider that there are not enough factual 

connection between the claims brought for this Tribunal to be appreciate and decide in 

favor of a multi-party proceeding. 

51. In the case at hand, the Claimants claims can not be heard by this tribunal in a single 

arbitration, as the situations that they’re claiming and exposing, are related to three different 

parties, so the better way to remedy the controversies is to solve it separately in singular 

arbitration procedures due to the importance and the high value of investments made. 

52. The arbitrator Abi-Saab of the case Ambiente Ufficio (ICSID Case No. ARB/08/9), 

suggested that claims brought by the Ambiente Ufficio were individualized and as result 

they cannot be seen as multi-party claim.5 This understanding can be applied to the present 

case, considering what was explained above. 

53. The better alternative to solve the controversy would be the Claimants to enter with 

requests in three different singulars arbitration procedures. On this way, the Tribunal would 

be able to analyze with more expertise and clearly the claims brought to the present case. 

54. It is necessary to emphasize that in the case at hand, we are discussing about high 

investments, high costs and financial losses. The fact that there are two differents bilateral 

investment treaties by itself, invalidates the case at hand.  

55. Although both bilateral investment treaties have similar structure, it is important to ratify 

that they are still different bilateral investment treaties. Furthermore, there is not a clause 

in both BIT’s that stipulates that any controversy would be solved in a multi-party 

procedure. 

56.  Definitely it will be more safe and careful to solve it separately in at least two singulars 

arbitration procedures always aiming the principle of law security. 

57. Therefore, observing the facts and arguments exposed above, Respondent submits that the 

Tribunal must not hear the present case since the fact that Claimants filed their request 

                                                
5 Abaclat v Argentine Republic (Decision on Jurisdiction and Admissibility, 4 August 2011) paras 141-144. 
(hereinafter Abaclat). 
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based on two distinct bilateral investment treaties, and there are not sufficient legal and 

factual grounds for this Tribunal to hear these claims in a single arbitration. 

III. THIS TRIBUNAL MUST GRANT THE PROVISIONAL MEASURES. 

A. Request of Provisional Measures in Order to Preserve Respondents’ Rights. 

58. Pursuant to Article 47 of the ICSID Convention and ICSID Arbitration Rule 39(1). Tyrea 

respectfully requests the Tribunal to order Claimants to refrain, for the duration of the 

arbitration proceedings, from taking any steps which might aggravate this dispute or 

exacerbate Tyrea’s position in it. 

59. Article 47 of the ICSID Convention and ICSID Arbitration Rule 39(1) clearly stated that: 

 

“Article 47. Except as the parties otherwise agree, the Tribunal may, if it 
considers that the circumstances so require, recommend any provisional 
measures which should be taken to preserve the respective rights of 
either party. ” 
 
“Rule 39 - Provisional Measures 
(1) At any time after the institution of the proceeding, a party may request 
that provisional measures for the preservation of its rights be 
recommended by the Tribunal. The request shall specify the rights to be 
preserved, the measures the recommendation of which is requested, and the 
circumstances that require such measures. ” 

 

60. In order to preserve its rights, Tyrea requests for provisional measures and in particular 

that Claimants abstain from promoting, stimulating, or instigating the publication of 

propaganda, presenting their case selectively outside this Tribunal, or otherwise 

jeopardizing Tyrea’s rights in this dispute. 

61. During the last year, the Claimants have been waging a large-scale aggressive media 

campaign against the Tyrean Government both within and outside Tyrean territory. 

Claimants have engaged in various actions aimed at aggravating the dispute and 

mischaracterising Tyrea and measures taken by its government. 

62. The Republic of Tyrea is a country in a political and economic transition. In the past years, 

Respondent have made huge efforts not only to prevent a new civil war but to safeguard 

peace and security in its territory.  
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63. Tyrea is making serious efforts to develop anew its economy and smoothly transition to a 

modern market economy. 

B. External Pressure Might Affect the Impartiality of the Members of the Tribunal. 

64. This media propaganda war waged by Claimants is highly likely to inflict serious damage 

on Respondent’s economy, further exacerbate the volatile political situation in Tyrea and 

generally aggravate the dispute and adversely affect Respondents’ rights. Claimant’s tactics 

do anything but ensure the orderly unfolding of the arbitral process and create undue 

external pressure on Respondent from many fronts. 

65. To that effect, they have hired professional public relations experts to issue negative 

information to the press. Such content is repeatedly featured as sponsored content in the 

FriendsLook platform version outside Tyrea or flagged as “popular across FriendsLook”, 

being displayed to millions of users, without them having chosen to view/followed the 

respective publisher’s posts. 

66. Considering the international nature of the media campaign, Respondent believes that the 

propaganda may also affect the impartiality of the members of the Tribunal, seriously 

jeopardising Respondent’s position in this dispute. 

67. It is known that Claimants have used their access to “big data” collected by their statistical 

systems to target online accounts of individuals responsible for making decisions important 

for Respondent and indirectly influence them by creating a grim picture of Respondent’s 

policies. 

C. Provisional Measures as Prevention Against Irreversible Damages.  

68. Furthermore, Tyrea has made a bid for hosting World Expo 2030, the decision in respect 

of which will be made on January 2025. Hosting a World Expo could attract millions of 

visitors to Tyrea, generate large revenues for the country and boost Tyrea’s image 

worldwide. Therefore, Claimants’ conduct could greatly undermine this attempt to develop 

a more extrovert economy and promote the country’s growth. 

69. This media propaganda war waged by Claimants is highly likely to inflict serious and 

irreversible damage on Respondent’s economy, further exacerbate the volatile political 
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situation in Tyrea and generally aggravate the dispute and adversely affect Respondents 

rights.  

70. Claimants’ tactics do anything but ensure the orderly unfolding of the arbitral process 

without any legal and factual ground and create undue external pressure on Respondent 

from many fronts. 

71. Considering the international nature of the media campaign, Respondent believes that the 

propaganda may also affect the impartiality of the members of the Tribunal, seriously 

jeopardising Respondent’s position in this dispute. 

72. As it can be observed given the arguments and facts explained above, in the present case 

this tribunal must grant the provisional measures in order to prevent the Respondents from 

irreversible damages and in duo to protect and preserve Respondent’s rights. 

 

ARGUMENTS ON MERITS 

IV. THE CLAIMANTS INVESTMENTS WERE NOT EXPROPRIATED NOR THE 

RESPONDENT'S ACTIONS CAN BE CONSIDERED A VIOLATION OF THE 

FAIR AND EQUITABLE TREATMENT. AS WELL AS THE ALLEGED DAMAGES 

WERE BASED ON UNCERTAIN ASSUMPTIONS AND MUST BE 

DISREGARDED FOR THE PURPOSE OF THIS ARBITRATION. 

73. Even if, arguendo, the tribunal finds it has Jurisdiction upon the present case, it is important 

to emphasize that Respondent’s actions do not justify or in anyway configures 

expropriation of the investments discussed in the litigation, on the contrary, the tribunal 

must appreciate and perceive that the Respondent, on its full justified measures, used its 

regulatory powers only to reestablish order and safeguard its citizens. Secondly, it must 

consider the Respondent’s actions did not constitute a violation of the fair and equitable 

treatment, as well as determine that the calculations presented by the Claimants do not fit 

with the truth of the facts, on the contrary, are based exclusively in suppositions and 

uncertain future events. 
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IV.I. THE RESPONDENT’S MEASURES DO NOT AMOUNT TO AN 

EXPROPRIATION OF THE CLAIMANTS' INVESTMENTS IN VIOLATION OF 

THE TYREA-KITOA BIT AND TYREA-NOVANDA BIT. 

A. Difference Between Expropriation and a State's Regulatory Powers. 

74. It is important, in a first approach, to emphasize the difference between expropriation and 

a state’s autonomy of regulation and the reason why this tribunal is not in front of an 

expropriation case. 

75. According to Professor Aikaterini, “the right to regulate denotes the legal right 

exceptionally permitting the host state to regulate in derogation of international 

commitments it has undertaken by means of an investment agreement without incurring a 

duty to compensate”6 

76. Although the allegations of the Claimants try to prove the contrary, the Respondent's 

actions were based only in its full possibility of acting according to its regulatory powers in 

order to ensure the safety of its nationals and avoid the insurgency of a civil conflict in the 

territory. 

B. Autonomy of Regulatory Powers. 

77. In other perspective, the state must be free to act in the public interest through protection 

of the environment, new government regimes, reductions or increase in tariff levels, 

imposition restrictions and, if needed, is allowed to take any measures to grant the safeguard 

of its territory, without any kind of impositions of compensation. 

78. Some similar cases to the present arbitration were already solved under the ICSID 

Convention recognising that, although the state´s measures caused economic damage to 

the investors, based on the autonomy of regulate, the state was not determined to 

compensate the Claimant. 

79. The above happened in the Case Tecmed, recognising the full exercise to state´s regulatory 

powers, the exception to compensable actions. In part of the decision, the tribunal held 

that: 

                                                
6 TITI, Aikaterini. The Right to Regulate in International Investment Law, 18 (Nomos 2014). 
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“the principle that the State’s exercise of its sovereign power within the 

framework of its police power may cause economic damage to the subject to 

its powers as administrator without entitling them to any compensation 

whatsoever is undisputable.”7 

80. On the case above mentioned, the tribunal decided that it had to analyze not only the power 

of the state to regulate, but as well as if the Agreement between the parties was violated. 

Again, what happens in the present case followed exactly what was determined by the BIT's 

and the Respondent did not, in anyway, violated the clauses establishing the conditions of 

expropriation, which said again, did not happen. 

81. According to the above, in the Response to Claims on Merits [Case, Response to the 

Request for Arbitration, page 24], the Respondent emphasize the new regulatory 

framework aimed exclusively at safeguarding public order in a valid exercise of its autonomy 

of regulatory powers; fact that must be considered by this tribunal in order to decide the 

Respondent's actions do not, in any way, configure expropriation of the investments of the 

Claimants nor the Respondent is entitled to compensate the Claimants alleged damages. 

C. Expropriation on the BIT's Conventions. 

82. The Claimants also allege their expropriation in the basis that the Respondent had 

supposedly violated the Article 6 of the BIT Convention [Case, BIT´s, page 54]. Although 

the distorted facts presented by the Claimants, if this tribunal considers that there has been 

an expropriation of the investments, the Respondent would still have acted in accordance 

with what had been agreed upon. 

83. The wording of the Article 6 of the BIT is exactly as follows: 

Article 6 - Neither Contracting Party shall take any measures depriving, 

directly or indirectly, nationals of the other Contracting Party of their 

investments unless the following conditions are complied with:  

(a) the measures are taken in the public interest and under due process of law;  

(b) the measures are not discriminatory or contrary to any undertaking which 

the former Contracting Party may have given;  

(c) the measures are accompanied by provision for the payment of just 

compensation. Such compensation shall represent the genuine value of the 

investments affected and shall, in order to be effective for the Claimants, be 

paid and made transferable, without undue delay, to the country designated 

by the Claimants concerned and in the currency of the country of which the 

                                                
7 Case Tecnicas Medioambientales TECMED S.A.  vs. The United Mexican States, CASE No. ARB (AF)/00/2 
Arbitral Award, page 45, line 119. 
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Claimants are nationals or in any freely convertible currency accepted by the 

Claimants. 

84. As it can be observed, the item (a) and (b) are quite clear as regards the possibility of 

expropriation in certain cases, among which it stands out the possibility to take any 

measures in the public interest without any kind of discrimination or other measures 

contrary to the BIT. 

85. Although Item (c) has defined that the expropriation should be accompanied by 

compensation, the Respondent truly believes that any kind of compensation is required, 

since the Respondent´s measures are protected by the autonomy to regulate, mainly on an 

issue involving homeland security. 

86. On the arbitral award of the Case Philip Morris, the conflict was relying on a regulation 

emitted by Uruguay regulating harmful products in order to protect public health. In this 

case, the regulations issued by Uruguay directly affected Claimant's investments. This was 

considered sufficient reason to initiate the arbitration proceeding based on the ICSID 

Convention. However, the tribunal held that the Respondent's actions were "a valid 

exercise of the State’s police powers, with the consequence of defeating the claim for 

expropriation under Article 5(1) of the BIT." [ICSID Case No. ARB/10/7 Case PHILIP 

MORRIS vs. URUGUAY, Arbitral Award, page 81 - 87, lines 287 - 305.] 

87. It is therefore concluded that the measures taken by the RESPONDENT can not be 

considered as expropriation because its content is supported by the public interest, as in 

the case above mentioned.  

88. Not only that, the Tyrea-Kitoa and Tyrea-Novanda BIT's signed by the parties, on the 

article 6 prohibits any measure depreving investments, including expropriation, unless it is 

carried out in accordance with the conditions established. The conditions are the public 

interest, the due process of law and the payment for compensation. Although it establishes 

the condition for payment of compensation, on the same precedent above invoked, the 

tribunal considered that no compensation was required even the commented BIT 

having on its wording the compensation condition. 

89. On the case Philip Morris vs. Uruguay, the tribunal held that: 

"The Challenged Measures were taken by Uruguay with a view to protect public 
health in fulfilment of its national and international obligations. For reasons which 
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will be explored in detail in relation to claims under Article 3(2) of the BIT, in the 
Tribunal’s view the Challenged Measures were both adopted in good faith and 
were non- discriminatory. They were proportionate to the objective they meant to 
achieve, quite apart from their limited adverse impact on Abal’s business. Contrary 
to the Claimants’ contention, the Challenged Measures were not “arbitrary 
and unnecessary” but rather were potentially “effective means to protecting 
public health,” a conclusion endorsed also by the WHO/PAHO submissions. It is 
true that it is difficult and may be impossible to demonstrate the individual impact of 
measures such as the SPR and the 80/80 Regulation in isolation. Motivational 
research in relation to tobacco consumption is difficult to carry out (as recognized by 
the expert witnesses on both sides). Moreover, the Challenged Measures were 
introduced as part of a larger scheme of tobacco control, the different components 
of which it is difficult to disentangle. But the fact remains that the incidence of 
smoking in Uruguay has declined, notably among young smokers, and that these were 
public health measures which were directed to this end and were capable of 
contributing to its achievement. In the Tribunal’s view, that is sufficient for the 
purposes of defeating a claim under Article 5(1) of the BIT.8 

 

90. The tribunal concluded that the measures taken by Uruguay were a valid exercise of its 

police power for the protection of public health. Not constituting an expropriation of the 

investments. Based on this, the court rejected Claimant's allegations, under the argument 

that there was not a case of expropriation and so, concluded that no compensation was 

required.  

"the Challenged Measures were a valid exercise by Uruguay of its police powers for 
the protection of public health. As such, they cannot constitute an expropriation of 
the Claimants’ investment. For this reason also, the Claimants’ claim regarding the 
expropriation of their investment must be rejected." 

(Case PHILIP MORRIS vs. URUGUAY Arbitral Award, page 87 - 88, line 306.) 

 

91. The tribunal, besides rejecting the Claimant's requests, also ordered the payment an amount 

of US$7 million relating to costs, and also reimbursing to the Respondent all the amounts 

paid by it to the ICSID Centre:  

"The Claimants shall pay to the Respondent an amount of US$7 million on account 
of its own costs, and shall be responsible for all the fees and expenses of the Tribunal 
and ICSID’s administrative fees and expenses, reimbursing to the Respondent all the 
amounts paid by it to the Centre on that account." 

[Case PHILIP MORRIS vs. URUGUAY Arbitral Award, page 169, line 590(2).] 

 

                                                
8 ICSID Case No. ARB/10/7. Case PHILIP MORRIS vs. URUGUAY Arbitral Award, page 87 - 88, line 
306. 
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92. Beyond the Philip Morris case, another case shows that the international investment 

arbitration practice, the Exxonmobil case concluded that the decision of if an expropriation 

is lawful or not, the tribunal must consider the facts of the case, as it follows: 

“the mere fact that an investor has not received compensation does not in itself 
render an expropriation unlawful. An offer of compensation may have been made to 
the investor and, in such a case, the legality of the expropriation will depend on the 
terms of that offer. In order to decide whether an expropriation is lawful or not in 
the absence of payment of compensation, a tribunal must consider the facts of the 
case.”9 

93. So, as shown above, even if the Tribunal recognizes that happened an expropriation, the 

Respondent shows that happened without suppressing any rights of the Claimants, means 

that the expropriation was completely lawful and no need of compensation after. 

D. The International Police Powers Doctrine. 

94. The police powers doctrine works as an exception to expropriation under customary 

international law, its effects happen absolving the host state from the obligation to 

compensate where economic injury results from a legitimate regulatory measure. 

95. When considering the public interest, the measures must be taken for a bona fide public 

purpose in order to be qualified under the police powers doctrine. The scope of the doctrine 

in this regard includes state measures which were adopted to protect the environment, and 

also measures which are adopted for the protection of human health. 

96. In the present case, the Respondent’s measures followed all the requirements of the 

doctrine of police powers: (i) The measures were taken for the public purpose, (ii) were 

non-discriminatory, (3) were respectful with due process of law, and (4) were proportionate 

in the possible circumstances. 

97. And by that, followed not only the doctrine requirements, but also the established on the 

BIT, avoiding the adoption of extreme measures. Only using this exception in case of public 

interest to avoid the insurgency of a civil conflict. 

98. In accordance with Maurizio Brunetti:  

"Regulatory measures adopted by the State may also be considered as non-
expropriatory and non-compensatory even if they impacted investments. It is 
possible under the police powers doctrine which is an exception to expropriation. It 
is another approach used by arbitral tribunals that is completely opposite to the sole 

                                                
9 Exxonmobil v. Venezuela, ICSID Case No. ARB/07/27, Award §301. 
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effect doctrine because it considers intent of the State, purpose, and context of the 
adopted regulatory measures."10 

99. Yet, when it is observed that the government adopt measures to change economical and 

political conditions, the companies shall take in consideration that will make certain 

activities less profitable. This is the position of the tribunal in the Marvin Feldman Case11: 

“Governments, in their exercise of regulatory power, frequently change their laws and 
regulations in response to changing economic circumstances or changing political, 
economic or social conditions. Those changes may well make certain activities less 
profitable or uneven and uneconomic to continue”. 

100. The theory above, named as the Police Powers doctrine, is an international law wide 

recognized principle, where the State’s implementation of regulatory measures, taking 

investments are non-compensable if it follows 3 criteria12: (i) public purpose, (ii)non-

discriminatory and (iii) proportionality. 

101. Applying the principle in the present case, as it shown, the Respondent have acted in 

accordance with the criteria mentioned above, at the moment when that the Claimants 

websites were the most expressive and were a thrill to another civil war. This means, the 

public interest was above all the Respondent’s concern. 

102. The second one, it was the non-discriminatory measure that the Respondent adopted 

was about the amendment of the Law, Decree No. 0599/201-D. All the social networks 

established in Tyrea had to follow the requirements of the law, and including the Claimants, 

were followed. So, unreasonable the claim of discriminatory or breaching of the FET 

standard under the BIT. 

103. And the last criteria, the proportionality of the actions took by the Respondent, is about 

that the Respondent do argue  that the value to be considered in the Respondent’s Exhibit 

n. xx based on a proven-expenditure, where both interests, public and private will find a 

balance. 

                                                
10 BRUNETTI, Maurizio. 'Introduction' (2003) 5 International Law FORUM du droit international. 

 
11 Marvin Roy Feldman Karpa v. United Mexican States. ICSID Case No. ARB (AF)/99/1 
12 Meg N Kinnear and others, Building International Investment Law: The First 50 Years of ICSID (Kluwer Law 
International 2016) . 
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E. No Measure Depriving The Freedom Of Expression Was Taken. 

104. The new opening regime of the Tyrean Government led to the population a granting of 

a wide access to platforms on Internet. According to the survey conducted by the TCA, by 

January 1st - 2018 - almost every inhabitant of Tyrea had at least one account on the social 

networks available on Tyrea. [Case, Statement of Uncontested Facts, page 48, topic 3, line 

1480. 

105. There is an enormous gap between the concepts of Freedom of Expression and the use 

of telecommunications for criminal purposes mainly because the Claimants overly try to 

mix the two concepts as if they were one, as they allege the Republic of Tyrea caused 

damage to their investments and by that, deprived the Tyrean people freedom of 

expression. 

106. The reason why the Respondent took those measures was already demonstrated above, 

but the Claimants also alleged that Tyrea´s actions were detrimental to the freedom of 

expression of its citizens. With all the respect to this Tribunal, it is clear that the Claimants 

are only trying to reverse the burden of proof. Their negligence in filtering the harmful 

content was the reason why the Respondent emitted the amendment of the regulation and 

after that, since nothing has been done, proceeded to the blocking of the social media 

platforms. 

107. The Republic of Tyrea is aware of the importance of freedom of expression and 

highlights none of the actions taken by this Respondent were intended to deprive freedom 

of expression. However, it must be considered by this Tribunal that freedom of expression 

can not be confused with unrestricted use of speech for violent purposes. 

108. The amendment of the Tyrean Law had the objective of establishing limits to be adopted 

by social media providers in the implementation of an algorithm that would filter 

inappropriate content that was known to providers that had already caused a series of 

problems for the government. In addition, it is known by the Claimants that the republic 

of the Tyrea was on the verge of a civil conflict. 

109. The Respondent attached prints [Case, Respondent's Exhibit 3, page 29 - 31] of the 

posts with harmful content and stresses that they were the reason why it was necessary to 
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determine the creation of the algorithm of content filter, since such postings had an 

excessively violent character. 

110. For this reason, those who today make up the pole of Claimants in this arbitration 

proceeding are the providers of the only platforms that could not control the misuse of its 

users, and its operation was blocked because no interest in cooperating was envisaged, since 

all other platforms were able to create the algorithm in just weeks and curiously, the 

Claimants did not. 

111. For this reason, due to the political instability in which the republic was passing. The 

misuse of social networks, in addition to the fact that providers were not able to develop 

content filter algorithm, there was no alternative to this Respondent rather than blocking 

the operation of the platforms. So, the conclusion is that Respondent's actions do not 

amount to expropriation of Claimants' investments. 

F. Impossibility Of The Arbitral Tribunal To Decide On Matters Involving Public 

Interest. 

112. As has already been shown, even though the arbitral tribunal finds that the Claimants' 

investments have been expropriated, it is important to consider that when it is a matter of 

public interest, the arbitral tribunal cannot interfere with or even condemn the host state 

to payment of compensation. 

113. On the case Goetz and Others v. Republic of Burundi, the tribunal held, in the decision 

on Liability13 that: 

“[...] it is not the Tribunal’s role to substitute its own judgment for the 

discretion of the government of Burundi of what are ‘imperatives of 

public need …or of national interest’.” 

114. In this Respondent's view, in line with the dictates and principles of international law, it 

is evident that the arbitral tribunal should never have interference on discretionary decisions 

of governments, as is the case mentioned above. 

                                                
13 Goetz and Others v. Republic of Burundi, ICSID Case No. ARB/95/3, Decision on Liability, September 2 
1998, para 126. 
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115. Still in this line, the El Paso vs. Argentina Case14, the tribunal make a precise appointed 

by Professor Ian Brownlie15, which predicts: 

“State measures, prima facie a lawful exercise of powers of government, may affect 
foreign interests considerably without amounting to expropriation. Thus foreign 
assets and their use may be subjected to taxation, trade restrictions involving licenses 
and quotas, or measures of devaluation. While special facts may alter cases, in 
principle such measures are not unlawful and do not constitute expropriation.” 

 

116. It is also important to point out that it is not the Court's role to substitute its own 

judgment for government discretion, especially in matters of public order or social interest, 

mainly because it is evident that the whole factual panorama of the present case must be 

taken into consideration. So, the arbitral tribunal must, as the only viable measure, disregard 

the need for compensation made by the Claimants in view of the foregoing. 

IV.II. FAIR AND EQUITABLE TREATMENT WAS NOT VIOLATED BY THE 

RESPONDENT 

A. Respondent's Measures Were Not Discriminatory. 

117. Respondent’s measures did not in any way discriminate against Claimants. The emitted 

Law No. 0808-L established an universal standard without any distinction to any 

particular entity or person. The decision to block Claimants’ platforms was made in 

accordance with the applicable laws of Tyrea and based on a fair case-by-case assessment 

of the relevant circumstances considered by the most competent and qualified public 

officials of the Republic of  Tyrea and did not amount to discrimination in respect of 

Claimants claims. 

118. According to Article 3, the contracting parties should have ensured fair and equitable 

treatment to the investments and are forbid to take any kind of discriminatory measures, 

and so have to ensure the protection of such, as it can be observed on the clause above 

transcribed: 

 

Article 3 

1. Each Contracting Party shall ensure fair and equitable treatment to the investments 

of nationals of the other Contracting Party and shall not impair, by unreasonable 

                                                
14 El Paso Energy International Company v. The Argentine Republic, ICSID Case No. ARB/03/15 
15  Ian Brownlie, Principles of Public International Law, p. 532. 
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or discriminatory measures, the operation, management, maintenance, use, 

enjoyment or disposal thereof by those nationals. 

2. More particularly, each Contracting Party shall accord to such investments full 

security and protection which in any case shall not be less than that accorded either 

to investments of its own nationals or to investments of nationals of any third State, 

whichever is more favourable to the investor. 

 

119. It is known that the proper interpretation of the FET must be influenced not only by 

the specific wording of the treaty, but also by its context of negotiating history or other 

indications of the parties’ intent. The parties intention must be clear on the wording of the 

BIT. However, if there are other issues that might lead to the alleged non-compliance with 

the FET, these should be carefully assessed and considered by the arbitral tribunal.16 

120. The international practice of FET should therefore be based on the protection and 

minimum guarantee provided by the host state on the investments in its territory, avoiding 

in any way the adoption of  measures that may be considered abusive and discriminatory. 

121. On the BIT's of the present case, the wording of the article 6 is quite clear as regards 

that the measures taken in accordance with the public interest and under the due process 

of law do not configure a hypothesis of FET violation. 

122. In the present case, the decision of the interruption of platforms functioning was in 

accordance with an impartial case-by-case analysis taking into account those that 

were less in accordance with the laws of Tyrea. After the Law 0808-L emission, all of 

the companies that provided the same kind of service were evaluated and the ones 

considered most harmful to Tyrean people safety were blocked, since the algorithm was 

not implemented and no substantial proof of the supposed - in progress -  development 

was given. 

B. The Concept of Minimum Standard on Customary Law. 

123. The leading case defining the basis for the concept of the FET relating with the 

minimum standard to be provided by the States on the treatment with aliens, is the Case 

Roberts issued by the United States. On that case, a US citizen, Mr. Roberts, was imprisoned 

                                                
16 Fair And Equitable Treatment Standard In International Investment Law, Working Papers on International 
Investment - Number 2004/3 
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in Mexico on inhuman conditions. On the response, Mexico claimed their citizens were 

also held in the identical conditions. Passed the allegations, the tribunal held that: 

"Facts with respect to equality of treatment of aliens and nationals may be important 

in determining the merits of a complaint of mistreatment of an alien. But such equality 

is not the ultimate test of the propriety of the acts of authorities in the light of 

international law. That test is, broadly speaking, whether aliens are treated in 

accordance with ordinary standards of civilization."  

[WILLIAMS, "International Law and the Property of Aliens," 9 BRITISH YEAR 
BOOK OF INTERNATIONAL LAW 1 (1928)] 

124. So, that relates mainly nowadays to most of the conflicts involving aliens investments 

when the host state takes measures restricting or imposing limits that affect the business. 

Those actions are considered by the investors a violation on the fair and equitable 

treatment. On the BIT's of the present case, the binding effect of the clause established 

mainly that all of the investors had to be treated the same, without any kind of 

discrimination. 

125. Another important relation between FET and the minimum standard was defined by 

NAFTA, on July 31, 2001. Considered a model for the adoption of the concept, the 

wording of the interpretation is as follows: 

"2. Minimum Standard of Treatment in Accordance with International Law 

1. Article 1105(1) prescribes the customary international law minimum standard of 
treatment of aliens as the minimum standard of treatment to be afforded to 
investments of investors of another Party. 

2. The concept of fair and equitable treatment’ and full protection and security ’ do 
not require treatment in addition to or beyond that, which is required by the 
customary international law minimum standard of treatment of aliens. [...]". 

126. As it can be observed, it establishes that the main difference between the minimum 

standard of treatment requires treatment in addition or beyond the FET, which, in the other 

hand, just requires the guarantee by the host state of the full protection and security of the 

aliens. That, interpreted on the reality of investments, denotes that the State has to provide 

the security and the protection of the investment, without any kind of discrimination. That 

is exactly what happened on the present case. 

127. So, observing the minimum standard of treatment, as well as the given equal treatment 

in relation to the other companies established in the territory, the conclusion is rather 

logical: there was no violation of the FET, understanding which is perfectly applicable to 

the present case. 
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IV.III. THE REQUESTED COMPENSATION 

A. The Claimants Claims For Damages Lacks Legal Basis. 

128. The Claimants alleged that since they had to stop their operations by closing their 

representative offices in Tyrea, they needed to be compensated. That, alone, can not be 

considered cause for the damages requested by the Claimants, estimated in 69,134,875 USD 

for FriendsLook plc, 26,760,460 USD for Whistler Inc., and 27,094,000 USD for SpeakUp 

Media Inc. 

129. On the other hand, the Claimants rely on their lost profits alleging, based only on 

assumptions and uncertain future events, presenting a calculation without any kind of legal 

value since its based on assumptions and lacks on considering the actual background 

scenario. By that, it is possible to notice that Claimants base their claims in some kind of 

utopia and possibly don't even have real convictions of their claims. 

130. According to Professor José Cretella Neto17:  

“In international law, customary rules on liability presuppose damage. This 

condition, on which the International Law Commission has been in deep 

discussions for over five decades, makes liability law a right of reparation. 

131. This means that in order to have any kind of reparation, or compensation, there must 

be proof of effective damage, based on plausible evidence. Therefore, it is concluded that 

there is no possibility of compensation based solely on speculation as requested by the 

Claimants. 

B. The DCF Method Was Not Properly Used For The Calculation Of Claimants 

Supposed Damages. 

132. The DCF method is a valuation method used to estimate the value of an investment 

based on its future cash flow. It may only be used in cases where sufficient financial 

information is available. In addition, the particularities of the specific case must be taken 

into account for calculation purposes. 

                                                
17 CRETELLA NETO, José. Direito Internacional Público - São Paulo, Thomson Reuters Brasil, 2019. (Freely 
translated) 
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133. On the present Case, the Respondent attached an Expert Report elaborated by 

Professor Magdalene E. Dimarco [Case, Respondent's Exhibit 4] on which it concludes 

that the Claimants compensation request is based on hypothetical values of the Tyrean 

branches. As it can be seen on the present case, the DCF method should have been used 

considering actual data, with reasonable possible factual considerations. 

134. The Expert Report also concluded that the 5% discount rate proposed by Mr. Alonzo 

is also unfounded, given the adverse effects of political, economic and financial risks of 

operating in Tyrea that should have been taken into account. The Claimants presented 

calculation did not take into account the political risk in Tyrea. 

135. Also, the conclusion is that the reliable method for calculation of Claimants´ alleged 

damages is on proven expenditure, taking into consideration all the factual grounds 

involving the present case. That is one of the main reasons why the DCF method is not 

the proper method to calculate the alleged damages. 

136. In the response to claims on merits, the Respondent attached an Expert Report, 

elaborated by Professor Magdalene E. Dinamarco [Case, Respondent's Exhibit 4, page 32]. 

It concluded that the requested compensation was based on hypothetical values of the 

Tyrean branches and, if the method is considered, it will result in basing damages on 

speculation. 

137. The criteria for the right application of the DCF Method is, among others, the presented 

below, by the Expert Report:  

a. The Firm shall have an established historical record of financial performance; 

b. An detailed business plan must be presented in order to justify any projection 

of future cash flows; 

c. The price of the product or service must be capable of being determined with 

some level of certainty; 

d. The political risk of the country must be taken into consideration. 

 

138. First, about the inexistence of an "established historical record". Despite the fact that 

the companies are already consolidated in the international market, their operations within 
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the Republic of Tyrea are quite recent. By that, it cannot be understood as evidence that 

their financial history do justify the use of the DCF method, since their operations are 

recent and their performance were still incipient. 

139. Secondly, concerning the detailed business plan to justify the projection of future cash 

flows that was not displayed. As it can be observed, the Claimants presented a series of 

extremely speculative calculations, which are by no means sufficient to justify that the actual 

cash flow projection is truly plausible. 

140. When it comes to the third requirement, the impossibility of demonstrating the value of 

future cash flows is evident, at least in the form in which the calculation was presented, 

thus not meeting the requirement because the value is not able to be determined with some 

reasonable level of certainty. 

141. Concerning the last and most important criteria for the present case, what can be 

observed is that the Claimants did just the opposite. They ignored Respondent's entire 

political and social landscape and hired an so-called expert who didn't even have the 

knowledge to properly use DCF method considering the above mentioned as essential in 

the right application of the method. 

142. According to the Expert Report presented by the Respondent:  

“Another important factor for the appropriate use of the DCF method is the 

determination of the country risk rate, which is used to discount the projected 

cash flows. When it comes to an emerging economy facing instability 

due to political and social uncertainty, such as the Republic of Tyrea, 

the country risk measure becomes more acute.” 

143. For this reason, in light of all the foregoing to the arbitral tribunal, the Respondent 

requires that the calculations made by the Claimants be disregarded and that this court 

recognizes that the DCF method is not the appropriate method for calculating the alleged 

damages in view of the high level degree of speculation visible in content of the Claimants 

Expert Report. 
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PRAYER 

144. Ex positis, data maxima concessa venia the Respondent respectfully requests the Tribunal to 

find that: 

a. It has no jurisdiction to hear this dispute under the Tyrea-Kitoa BIT and Tyrea-

Novanda BIT in light of Respondent’s denunciation of the ICSID Convention; 

b. It has no jurisdiction to hear Claimants’ case jointly in a multi-party arbitration; 

c. If the Tribunal finds that it has jurisdiction to hear this dispute: 

i. Respondent’s actions do not amount to expropriation of Claimants’ 

investment within the meaning of Article 6 of the Tyrea-Kitoa BIT or 

Article 6 of the Tyrea-Novanda BIT respectively, and in any event were 

a lawful exercise of Respondent’s regulatory powers; 

ii. Respondent’s actions did not in any event constitute a violation of the 

fair and equitable treatment standard set out in Article 3.1 of the Tyrea-

Novanda BIT and Article 3.1 of the Tyrea-Kitoa BIT; 

d. In the event that the Tribunal does not grant the above requests for relief, that 

Claimants´ claim for damages lacks legal basis and evidentiary support and is 

based on incorrect factual and legal assumptions;  

e. Respondent is entitled to reimbursement by Claimants of all costs and fees 

incurred by Respondent in connection with these proceedings. 

 

 

Respectfully submitted on September 23, 2019 

By: Team Broms 

On Behalf of Respondent 

Republic of Tyrea 

 

 


