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STATEMENT OF FACTS 

1. The Claimants, FriendsLook Plc, Whistler Inc and SpeakUp Media Inc, are three separate 

global social media networks. Each has to a varying degree conducted business in the 

Republic of Tyrea.  

2. The Respondent is the Republic of Tyrea. Respondent is a state marred by a history of 

political instability.  A recent civil war between its two major ethnic groups, the Minyar and 

the Tatyar, only ended in September 2012, with supervised elections taking place in January 

2013.  

3. Nonetheless, Respondent has historically tried to strike a balance between maintaining the 

safety of its people and liberalising its policies with regards to media and communications 

and trade. This was the motivation when the Tyrean Parliament passed the ‘Media Law’, 

reducing state control of the media and the press. As part of the process of fostering a new 

age of freedom, Respondent created TruthSeeker, a social network aimed at allowing citizens 

to engage with and comment on news posts. Before the civil war Respondent also embarked 

on a liberal trade policy, signing bilateral investment treaties with the Republics of Novanda 

and Kitoa in 2000 and 2001 respectively. Respondent also acceded to the ICSID Convention 

on 15 December 2000, although Respondent has since denounced the Convention as of 5 

January 2018.  

4. Claimants were perfectly positioned to benefit from this liberalisation, and created branches 

in Tyrea in 2015. All three networks benefited from the absence of key competitors, soon 

gathering millions of new users. By the beginning of 2018, a state survey indicated that 

almost every Tyrean individual over the age of 10 had an account on at least one of the social 

media platforms accessible in Tyrea.  

5. Whilst the expansion of social media in Tyrea over a very short space of time was remarkable 

in many ways, it also came with significant risks. With the rapid increase in their popularity, 

activist groups soon realised the potential of social media to spread their message rapidly to a 

wider audience. Unfortunately, this tactic was also utilised by extremist groups. Starting at the 

end of 2016, these groups proceeded to utilise social media to aggressively spread 

information that was misrepresentative and at times false. By creating thousands of fake 

profiles, extremist groups were able to spread this information quickly and effectively. 

Respondent has provided examples of some of these posts, many of which were seen by 

millions of people.  

6. The effect of these campaigns did not take long to materialise. By the beginning of 2017 

street fights and altercations between the Minyar and Tatyar were reported for the first time 

since the end of the civil war in 2012. Matters came to a head during New Year celebrations 
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at the end of 2017, with ethnic violence spiralling out of control and resulting in hundreds of 

casualties.  

7. In response to these worrying developments, Respondent implemented Law 0808-L, requiring 

all social networks to implement safeguards aimed at use identification and content 

monitoring. These measures were aimed squarely at preventing hate speech and countering 

extremist account-creation tactics.  

8. Respondent initially set the deadline for implementation at 60 days. However, seeing that the 

situation across the country was worsening rapidly, Respondent needed to act fast. As such 

the deadline was reduced by 15 days to 45 days. Unfortunately, Claimants were unable to 

successfully implement the algorithm within this timeframe and also failed to put in place 

sufficient resources to handle the ID verification process.  

9. Subsequently clashes erupted in the Tyrean capital, despite Respondent’s attempts at 

maintaining a high security presence. As such Respondent took the decision to enforce Law 

0808-L and block Claimants’ networks due to their failure to produce a functioning algorithm 

and properly implement the ID verification procedures. In line with Respondent’s promise to 

implement Law 0808-L fairly, another social media network called Wink was not blocked 

given its sincere efforts at implementation. Since the blocking a general de-escalation in 

tension has been observed in Tyrea’s cities. In conjunction with Law 0808-L, Respondent has 

tightened security greatly and launched a national programme called ‘Tyrea for All’, with the 

aim of fostering dialogue between ethnic groups. 

10. Claimants wound down their Tyrean operations in April 2018. On 29 June 2018 they 

submitted their Request for Arbitration. Respondent respected Claimants’ right to due process 

and thus engaged constructively with the process. For Claimants however, ICSID Arbitration 

was an insufficient remedy. They have since engaged a PR firm and spread negative 

information about Respondent across the media as part of a programme of ‘unofficial 

measures’. These ‘measures’ have included the direct data-driven targeting of Tyrean 

government officials with propaganda and the unilateral publication of arbitration documents. 

In response to this, Respondent filed a Request for Provisional Measures on 21 December 

2018.  
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MAIN BODY OF ARGUMENTS 

PART 1: PROVISIONAL MEASURES 

Submission 1.1: The Tribunal has competence to order provisional measures 

1. Respondent submits that this Tribunal has competence to order provisional measures. 

Moreover, the prima facie competence of ICSID tribunals to impose provisional measures is 

well established and uncontroversial. Article 47 of the ICSID Convention provides:  

‘Except as the parties otherwise agree, the Tribunal may, if it considers that the circumstances so 

require, recommend any provisional measures which should be taken to preserve the respective 

rights of either party.’ 

In addition, ICSID Arbitration Rule 39(1) provides clarity that such a request may be made at 

any point in the proceedings, as well as providing a basic insight into the requirements for a 

successful request: 

‘At any time after the institution of the proceeding, a party may request that provisional measures 

for the preservation of its rights be recommended by the Tribunal. The request shall specify the 

rights to be preserved, the measures the recommendation of which is requested, and the 

circumstances that require such measures.’ 

2. From the requirements outlined in the latter part of Rule 39(1), ICSID tribunals have further 

required that provisional measures must ‘(i) serve to protect certain rights of the applicant, (ii) 

be urgent, and (iii) be necessary, which implies the existence of a risk of irreparable or 

substantial harm’.1 Furthermore, the notion that a tribunal has the competence to order 

provisional measures, notwithstanding imminent challenges to its general jurisdiction over the 

dispute, is uncontroversial and has been upheld consistently.2 

3. It does not appear that any provisions of the Bilateral Investment Treaties (BITs), on which 

Claimants base their claim, prohibit the imposition of provisional measures by the Tribunal. 

1.1.1 Conclusion: 

4. Respondent submits that this Tribunal has jurisdiction to rule on the matter of provisional 

measures and, subject to the above conditions being satisfied, can order them if it is 

considered necessary. 

 

																																																													
1 The position of the ICSID Case Law as summarised in Churchill Mining (II), Para. 62. 
2 Transglobal, Para. 26. 
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Submission 1.2: Claimants’ actions aggravate and threaten the procedural integrity of this dispute 

5. Respondent submits that, in light of the above requirement to identify relevant rights that 

require protection from provisional measures, the rights to procedural integrity and non-

aggravation of the dispute can be identified. 

6. With regards to the meaning of ‘certain rights’, as expressed in Arbitration Rule 39(1), ICSID 

tribunals have preferred to take a broader view in recent years. In Plama Consortium Ltd v 

Republic of Bulgaria, the tribunal was satisfied with understanding ‘certain rights’ as 

referring to ‘rights relating to the dispute’.3 These rights need not be related to the substantive 

content of the dispute but can also be based on procedural matters.4 

7. The specific rights to procedural integrity and non-aggravation of the dispute have both been 

granted recognition by ICSID tribunals; their theoretical validity is ‘well settled’5. Both of 

these rights can be linked to a general duty of the parties to act in good faith in relation to the 

passage of the dispute through an ICSID tribunal. As the tribunal in Churchill Mining PLC v. 

Republic of Indonesia put it, ‘parties are bound by a good faith duty not to exacerbate the 

dispute or affect the integrity of the arbitration proceedings’6. The tribunal in the same case 

went on to confirm that ‘public statements uttered by a party to ICSID proceedings could 

violate this duty of good faith’.7 As such, the prima facie invocation of these rights is justified 

in theory, and if proved can provide justification for provisional measures in practice. 

8. Since they submitted their Request for Arbitration, Claimants’ actions have consistently 

betrayed their indifference towards finding an amicable and just resolution to this dispute. It 

is common ground that Claimants have found arbitration too slow to restore their rights, 

leading them to turn to ‘unofficial measures’8 and have hired public relations experts.9 In 

addition, Claimants have admitted responsibility for the publication of the Request for 

Arbitration.10 Claimants have also undertaken a number of other measures that it has not 

admitted to. Respondent therefore submits that the following actions by Claimants have both 

served to aggravate the dispute and threaten its procedural integrity: 

a. Action 1: Hiring public relations experts to initiate a general media campaign aimed 

at increasing international pressure on Respondent11. This has been encouraged by the 

use of social media algorithms to artificially spread negative information12.  

																																																													
3 Plama (II), Para. 40. 
4 Quiborax , Para. 117. 
5 Churchill Mining (II) , Para. 71. 
6 Churchill Mining (I), Para. 46. 
7 Ibid, Para. 47. 
8 SUF Para. 25, Line 1647. 
9 Ibid, 
10 PO3, Para. 7, Lines 2071-2075 
11 Ibid. 
12 Respondent’s Request for Provisional Measures, Para. 2, Line 1133. 
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b. Action 2: Publication of the Request for Arbitration13, the witness statement of Sarah 

Parlante14, and isolated phrases from the Response to the Request for Arbitration15 in 

a clear abuse of case materials to paint a misleading picture of proceedings. 

c. Action 3: Direct targeting of important officials in the Tyrean Government with 

propaganda using ‘big data capabilities’16. 

9. The tribunal in Biwater Gauff (Tanzania) Ltd. v United Republic of Tanzania17 provided a 

useful overview of potentially relevant aims to a claim under the rights of non-aggravation 

and procedural integrity. These included the need to: 

a. preserve the Tribunal’s mission and mandate to determine finally the issues between 

the parties; 

b. preserve the proper functioning of the dispute settlement procedure;  

c. preserve and promote a relationship of trust and confidence between the parties;  

d. ensure the orderly unfolding of the arbitration process;  

e. ensure a level playing field;  

f. minimise the scope for any external pressure on any party, witness, expert or other 

participant in the process;  

g. avoid “trial by media’’ 

10. None of these aims conflict with the right of the parties to engage in general discussion of the 

case, a right that Respondent does not contest. However this right is accompanied by a 

responsibility to engage constructively with the dispute. As the tribunal in Churchill Mining 

PLC v. Republic of Indonesia put it, ‘it is true that the parties are bound by a good faith duty 

not to exacerbate the dispute or affect the integrity of the arbitration proceedings’18 . 

Respondent submits that Claimants have consistently failed to respect this duty, as detailed 

below.  

1.2.1: The media campaign 

11. Firstly, with regards to ‘Action 1’, it is not disputed by Claimants that they have hired a 

Public Relations expert. They have provided no explanation for this step and it is unclear why 

such a move would be necessary if not to improperly increase pressure on Respondent in the 

media. Following this move, a series of negative news articles about the Republic of Tyrea 

have been published, which Claimants have been promoting artificially on their own 

platforms. In doing so they have aggravated the dispute by spreading negative information 

																																																													
13 PO3, Para. 8, Line 2073. 
14 Respondent’s Request for Provisional Measures, Para. 4, 1157. 
15 Respondent’s Request for Provisional Measures, Para. 5, Line 1166. 
16 Respondent’s Request for Provisional Measures, Para. 6, Line 1175. 
17 Biwater (I), Para. 135. 
18 Churchill Mining (I), Paragraph 46 
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about Respondent to an unnaturally large audience. The availability of these articles within 

Tyrea19 also threatens the quest for peace within the country. Meanwhile, the use of social 

media algorithms appears particularly concerning with regards to procedural integrity. It is 

potentially possible that members of the Tribunal or related officials could inadvertently view 

content prejudicial to the integrity of this arbitration, due to the indiscriminate targeting 

mechanism employed by Claimants. 

1.2.2: Publication of arbitration documents 

12. Not content with limiting their media campaign to artificially inflated articles attacking 

Respondent, Claimants have also engaged in unconscionable and misleading publication of 

arbitration materials (Action 2), actions that they have partially admitted. It is well established 

that parties do not retain an unfettered right to publish arbitration documents as they wish20, 

with tribunals previously limiting discussion of a case to ‘necessary’21 aspects, or even to the 

absolute minimum required by legal disclosure22.  Respondent submits that Claimants’ 

actions in unilaterally publishing arbitration materials warrant an order of the Tribunal in line 

with these themes, particularly given the pressure that such action has exerted on Respondent 

(including the downgrading of Respondent by various human rights organisations)23. Various 

tribunals have taken a dim view of discussion of a case that exerts undue pressure on a party. 

The tribunal’s order in United Utilities for instance included the requirement that any public 

discussion of the case ‘is not used as an instrument to antagonise any party, exacerbate the 

parties’ differences, aggravate the dispute, disrupt the proceedings or unduly pressure any 

party.’24 Similarly, in Giovanna A Beccara25, the tribunal ordered that public discussion be 

‘not used as an instrument to antagonise the Parties, exacerbate their differences, (or) unduly 

pressure one of them’.  

13. Respondent submits that, in the light of these decisions, Claimants’ use of case discussion 

through both Action 1 and Action 2 has been with the intention of pressuring and 

antagonising Respondent. It is difficult to find any other reason for their actions, save for as 

part of their programme of ‘unofficial measures’. Particularly the misleading publication of 

an extract from the Response to the Request for Arbitration and the publication of Ms Sarah 

Parlante’s witness statement demonstrates a willingness to weaponise Tribunal procedure to 

increase pressure on Respondent, thus both undermining the procedural integrity of these 

																																																													
19 PO2, Para. 13, Line 1969 
20 Churchill Mining (I), Para. 46 
21 The Loewen Group, Para. 26.  
22 Metalclad (I), Para. 9. 
23 Respondent’s Request, Para 5, Line 1171. 
24 United Utilities, Para. 114 (2). 
25 Giovanna A Beccara , Para. 86. 
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proceedings and aggravating the dispute by antagonising the opposite party. Claimants’ 

actions have been aimed at pressurising Respondent through a ‘Trial by Media’, thus 

undermining trust between the parties. As such, given that it is clear that Claimants cannot be 

trusted to engage properly in sensible public discussion of the case, it is appropriate for the 

Tribunal to prevent Claimants from presenting their case to the public in a selective manner, 

as well as desisting from the publication of propaganda.   

1.2.3: The targeting of Tyrean officials  

14. While Action 3 does not relate directly to Claimants’ public discussion of the case, it is 

nonetheless particularly concerning. It is notable that Claimants in this case enjoy a unique 

position of power in relation to Respondent. Their ability to harness data enables them to 

target specific individuals with targeted messaging against their will.  

15.  In a similar manner, Claimants have been able to spread biased coverage of the case 

artificially within their own networks. The specific targeting of Tyrean officials constitutes a 

grave affront to party independence. The ability of parties to present their case without being 

subject to targeted harassment is fundamental to the successful functioning of any judicial 

proceeding. While the general morality of such actions can be debated, in the context of a 

legal proceeding they are unambiguously unacceptable. This Tribunal should have the ability 

to proceed without concern for these external pressures.  

16. It is entirely inappropriate that ICSID Arbitration be used as a foreground for ‘unofficial’ 

secondary action. Tribunals have found previously that actions exerting pressure on a party 

could be contrary to procedural integrity. In Quiborax 26 for instance, the tribunal found that 

criminal proceedings instigated by Bolivia constituted a risk to procedural integrity 

(specifically the ability of witnesses to properly testify). In this case, Respondent should 

retain the right to contest these proceedings without fear of harassment from Claimants. Just 

as it would be inappropriate for Tyrean officials to target the home addresses of senior 

executives within Claimants’ businesses with propaganda, it is inappropriate for Claimants to 

use their digital resources to effectively do the same.  

17. As such, it is clear that Respondent’s rights to non-aggravation and procedural integrity have 

been continuously undermined by the illegitimate actions of Claimants. The inappropriate use 

of negative media coverage, with the intention of pressuring Respondent, risks aggravating 

the dispute by stoking tension within Tyrea and serves to create an environment in which 

Respondent’s actions are assessed, not by this Tribunal, but by a media circus. The 

publication of arbitration documents further underlines Claimants’ disregard for the integrity 

of these proceedings. Finally, Claimants’ use of their technological capabilities to directly 

																																																													
26 Quiborax , Para. 143. 
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target government officials is a shocking assault on the procedural integrity of this dispute. It 

is therefore imperative that this Tribunal recognise the very real threat posed towards 

Respondent’s rights in this dispute.  

Submission 1.3: The need for provisional measures in this case satisfies both the requirements of 

urgency and necessity as defined in previous ICSID Case Law. 

1.3.1 Urgency 

18. Respondent accepts the requirement of urgency for a provisional measures request, which is 

tied to the inherent nature of provisional measures as urgent instruments that cannot await the 

decision on the merits. As the tribunal in Biwater Gauff (Tanzania) Ltd. v United Republic of 

Tanzania put it, ‘(Urgency) may be satisfied where a party can prove that there is a need to 

obtain the requested measure at a certain point in the procedure before the issuance of an 

award’.27 The level of urgency would ‘depend on the type of measure which is requested’.28 

19. With regards to requests concerning procedural integrity, the tribunal in Churchill Mining 

(II)29 considered that where procedural rights were impaired, or were at imminent risk of 

impairment, the urgency requirement would be met by definition.  

20. In light of the statement by a SpeakUp representative that ‘the lobbying will continue’30 and 

the general refusal from Claimants to desist from their pressure campaign, Respondent 

submits that both Respondent’s right to non-aggravation and right to procedural integrity risk 

being further undermined without the Tribunal’s intervention before any decision on the 

merits. Respondent also submits that if the Tribunal finds Claimants’ actions so far as being 

close, but not quite sufficient to satisfy the threshold for said rights, there exists a significant 

risk that conduct will escalate. Indeed should Claimants continue in their aggravating conduct, 

Respondent will have no choice but to respond publicly in order to maintain the international 

reputation of the Tyrean State. Claimants’ actions therefore risk a ‘tit-for-tat’ style war of 

words between the parties, an eventuality that has previously been considered harmful to the 

procedural integrity of the dispute in ICSID jurisprudence31.  

21. As such intervention from the Tribunal is urgent in order to prevent further compromise to the 

proceedings as a whole.  

1.3.2 Necessity 

																																																													
27 Biwater (I), Para. 76 
28 Ibid 
29 Churchill Mining (II), Para. 88. 
30 Respondent’s Request for Provisional Measures, Para. 7, Line 1182. 
31 United Utilities, Para. 100. 
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22. With regards to the requirement of ‘necessity’, there is some disagreement amongst tribunals 

as to whether potential damage needs to be shown as ‘irreparable’32 or merely ‘significant’.33 

23. Some tribunals have gone further in interpreting such ‘irreparable’ or ‘significant’ harm as 

only including harm that cannot be adequately compensated by damages.34 

24. It is clear however that these conventional criteria cannot be easily applied to claims related 

to aggravation of the dispute or procedural integrity, particularly when Respondent brings the 

claim. When a claimant in investment arbitration requests provisional measures, it is often 

possible to consider whether harm is ‘irreparable’ in terms of whether a tribunal could remedy 

such harm in damages at the award stage. Damage done to the very integrity of the 

proceedings, or indeed through an aggravation of the dispute, cannot be quantified in 

monetary terms. These considerations led the tribunal in Quiborax to conclude that ‘any harm 

caused to the integrity of the ICSID proceedings … could not be remedied by an award of 

damages’.35 

25. As such, if the Tribunal agrees that the actions of Claimants have detrimentally affected the 

procedural integrity of the dispute, or that their actions have aggravated the dispute, damages 

will not be sufficient or appropriate to address the continuing and potential harm to the fair 

passage of the dispute at hand. The only appropriate action is the imposition of provisional 

measures, to ensure that the dispute can run its course in an orderly and equitable fashion. 

Necessity is therefore demonstrated where a tribunal considers that a threat to procedural 

integrity or to aggravation of the dispute is credible.  

26. Indeed, the effect of Claimants’ actions is already apparent. The misleading publication of the 

Response to the Request for Arbitration has led Respondent to be downgraded by a number of 

human rights’ organisations with regards to its record on freedom of speech36. In addition, 

Claimants’ unnecessary aggravation of the dispute has the potential to severely harm Tyrea’s 

bid for the World Expo37 and undermine the planned bond issuance in late 201938. 

27.  As such, it is clear that irreparable harm has already been caused to Respondent’s interests 

more generally, which risks becoming irreparable in the context of this dispute if Respondent 

feels unable to present its case free from external pressure. Claimants’ relentless campaign of 

pressure has already served to distort the level playing field on which this arbitration should 

be conducted, an unacceptable affront to procedural integrity, which should be remedied 

immediately.  

																																																													
32 Plama (II), Page 12, Para. 38. 
33 City Oriente, Para. 72,  
34 Quiborax, Para. 156. 
35 Ibid, Para.157. 
36 Respondent’s Request for Provisional Measures, Para. 5, Line 1171. 
37 Respondent’s Request for Provisional Measures, Para. 8, Line 1183. 
38 Respondent’s Request for Provisional Measures, Para 10, Line 1198. 
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Submission 1.4: The present circumstances of the case justify the imposition of the requested 

provisional measures in full. 

28. Respondent submits that, taking into account Claimants’ consistently cavalier approach to 

procedural integrity and non-aggravation, combined with the alarmingly wide power of 

Claimants to influence proceedings, broad provisional measures should be issued. The 

measures should make it entirely unambiguous that any further extra-judicial acts of pressure 

are unacceptable in order to ensure that this arbitration can properly proceed. The Tribunal 

should order; 

a. Claimants to refrain from action that might aggravate this dispute or exacerbate 

Tyrea’s position in it 

b. Claimants to abstain from stimulating, or instigating the publication of propaganda 

c. Claimants to abstain from presenting their case selectively outside this Tribunal 

d. Claimants to refrain from otherwise jeopardising Respondent’s rights in this dispute 

29. None of these requests are overly burdensome on Claimants. All are made in the spirit of 

ensuring that this arbitration is conducted in an orderly fashion. If Claimants truly share that 

aim, compliance with the above measures will not be problematic.  

 

Submission 1.5: Any provisional measures ordered by the Tribunal should be considered binding 

on Claimants 

30. Finally, Respondent submits that any provisional measures ordered by the Tribunal should be 

considered binding rather than recommendatory, in line with the practice of recent ICSID 

tribunals.39  

31. As such, the requested provisional measures are appropriate and should be implemented in 

full as soon as possible.  

Conclusion to Part 1:  

32. Respondent therefore submits that all of the required thresholds for provisional measures have 

been met. It is clear that relevant rights are under clear threat from Claimants’ actions and that 

the imposition of provisional measures is both urgent and necessary to abate said actions. The 

measures requested are proportional to achieve this, and should therefore be ordered.  

 

PART 2: JURISDICTION — DENUNCIATION OF THE ICSID CONVENTION 

																																																													
39 Tokios Tokelés , Para. 4: ‘parties are under a legal obligation to comply with them (provisional measures)’. 
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33. Respondent submits that from the date of receipt of its notice of denunciation, the offer of 

ICSID arbitration under the BITs was validly withdrawn. 

34. Respondent officially denounced the ICSID Convention on the 5th January 2018.40 Said notice 

was received by the depositary on the same day.41 Claimants submitted their Request for 

Arbitration on the 29th June 2018, almost six months later.  

35. Respondent submits that, under Article 72 of the ICSID Convention, prospective claimants 

can rely on valid consent to ICSID jurisdiction beyond denunciation, so long as that consent 

was given prior to the receipt of notice. This effectively creates a new, separate deadline for 

consent to ICSID Arbitration, which falls on the date that a notice of denunciation is received 

rather than when said denunciation takes effect (2.1). The offer to arbitrate contained in the 

BITs alone does not match the definition of ‘consent’ within Article 72, and therefore is not 

preserved beyond the date that notice was received (2.2). 

	

Submission 2.1: Article 72 sets the deadline for ‘consent’ at the date of notice of denunciation  

36. Respondent submits that Article 72 of the ICSID Convention regulates the consequences of a 

State’s denunciation on consent to arbitration (2.1.1). In doing so, it mandates that said 

consent must exist before any notice was received to survive denunciation (2.1.2). 

	

2.1.1: A ‘division of labour’ exists between Articles 71 and 72 

37. Article 71 of the ICSID Convention provides that a denunciation should take effect six 

months after receipt of Notice. Article 72 provides a qualification to this, namely that rights 

and obligations arising out of consent to the jurisdiction of the Centre will remain unaffected 

where said consent predated the receipt of Notice.  

38. It is apparent therefore Article 72 contains a ‘different rule’42 on when denunciation takes 

effect with regards to consent. This ‘division of labour’43 separates out the effects of Articles 

71 and 72, whereby Article 71 addresses the continuing obligations of the State as a 

participating member of the Convention whilst Article 72 addresses the potential involvement 

of the State in prospective ICSID Arbitration.44 

	

2.1.2: Article 72 explicitly provides a separate cut off date for consent to survive denunciation 

39. Article 72 is unambiguous in its scope. Rights and obligations arising out of consent will only 

be preserved where it was given ‘before such notice was received by the depositary’. This 
																																																													
40 Respondent’s Exhibit 1, Line 826. 
41 Decision on Respondent’s Application Under ICSID Arbitration Rule 41(5), Para. 52, Line 1421. 
42 Schreuer, Page 355.  
43 Fabrica de Vidrios, Para. 269 
44	Ibid	
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deadline applies irrespective of the general stipulation in Article 71 that denunciation will 

take effect six months after notice. Article 72 effectively ends any prospective claimant’s 

recourse to ICSID Arbitration where it cannot be shown that consent was present prior to 

receipt of a notice of denunciation.45  

40. Claimants submitted their Request for Arbitration a number of months after Respondent 

submitted its notice of denunciation. In order therefore to rely on the protection set out by 

Article 72, Claimants must demonstrate that the arbitration clause in the BITs alone can 

qualify as ‘consent’.  

	

Submission 2.2: The offer to arbitrate within the BITs does not qualify as ‘consent’ pursuant to 

Article 72 

41. Respondent submits that the offer to arbitrate within the BIT is not ‘consent’ as defined by 

Article 72. Firstly, the context of the provision implies that ‘consent’ here refers to perfected 

consent between the State and the investor, not a unilateral undertaking by one party (2.2.1). 

Secondly, a State’s commitment under a BIT alone does not create rights and obligations 

under the ICSID Convention. These are only created following an investor’s reciprocal 

consent (2.2.2).  

	

2.2.1: ‘Consent’ refers to perfected consent between the investor and the State 

42. Respondent submits that the word ‘consent’ in Article 72 should be properly understood as 

referring to perfected consent between a State and an investor, as required for the jurisdiction 

of the Centre by Article 25(1).  

43. Mutual or ‘perfected’ is fundamental to the jurisdiction of any ICSID tribunal. In the absence 

of ‘consent in writing’ from both parties to the dispute, proceedings cannot take place. Article 

25(1) is particularly specific that such consent should be given by a Contracting State and ‘a 

national of another Contracting State’. 

44.  It has been confirmed by ICSID tribunals that the mere offer to arbitrate in a BIT alone is not 

sufficient to constitute said consent.46 An investor must provide its own consent in the form 

either of a written acceptance, or by instituting arbitral proceedings.  

45. Respondent submits that, in line with the general understanding that consent to ICSID 

arbitration needs to be mutual, the word ‘consent’ in Article 72 refers only to eventualities 

where both the investor and the state have consented. Such an understanding is consistent 

with the further stipulation in Article 25(1) that once the parties have given their consent it 

cannot be revoked unilaterally. Article 72 is therefore, in effect, an extension of the principle 
																																																													
45 Fouret, Page 84; Schreuer Page. 355. 	
46 AMT, Para. 5.17 
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that mutual agreements to ICSID jurisdiction cannot be frustrated unilaterally, be that through 

denunciation of the Convention or some other mechanism. This interpretation is supported by 

the travaux preparatoires of the Convention. After Aron Broches confirmed that an 

agreement between an investor and a company would remain enforceable following 

denunciation of the Convention, 47  World Bank President George Woods subsequently 

clarified the purpose of Article 72 by stating that it expressed ‘a basic principle … that if an 

agreement was in force at the time the State party to that agreement denounced the 

Convention, obligations under that contract to have recourse to arbitration would continue 

after denunciation’.48 This reflects the clear intention to protect agreements already made 

between investors and states, supporting the general principle of irrevocability in Article 

25(1). Indeed when pressed on whether a general unilateral declaration by a state would 

survive denunciation, Mr. Broches asserted that it would not.49 Article 72 should therefore be 

interpreted in a way that upholds existing agreements between investors and states, not 

instruments expressing the unilateral consent of one party.  

46. The tribunal in Fabrica de Vidrios also pointed out that an understanding of the ‘consent’ in 

article 72 as unilateral consent would deny ‘effet utile’ to the words ‘rights or obligations … 

of any national of that State arising out of consent’. If Article 72 referred to unilateral consent, 

this inclusion would be useless, as investors cannot meaningfully consent to ICSID 

Arbitration unilaterally in the same way that a State can through a treaty or legislation.50 

47. Therefore, Article 72 should be understood as encompassing consent perfected prior to the 

receipt of notice of denunciation. Given that Claimants failed to act on the unilateral offer 

expressed within the BITs before Respondent’s notice was received, they cannot rely on 

Article 72 to initiate arbitration now.  

 

	

2.2.2: A commitment under a BIT cannot create ‘rights and obligations’ under the ICSID 

Convention 

48. Even if Article 72 is interpreted as not necessarily mandating mutual consent, Claimants must 

demonstrate that the consent on which they rely generates ‘rights or obligations under this 

Convention … arising out of consent’.51  

49. Respondent submits that a unilateral commitment under a BIT does not create any rights or 

obligations under the Convention. The ICSID Convention is fundamentally a mechanism 
																																																													
47 Travaux Preparatoires, p. 1009 et seq. Para. 58 
48 Ibid, Para. 66 
49 Ibid, Para. 62 
50 Fabrica de Vidrios, Para. 274 
51 Article 72, ICSID Convention	
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aimed at the resolution of investor-state disputes. Accords between states alone, even if they 

incorporate commitments to ICSID arbitration, cannot generate rights or obligations under the 

Convention, unless an investor chooses to use such a mechanism to establish mutual consent 

under Article 25(1).  

50. The tribunal in Fabrica de Vidrios considered the hypothetical situation where a State offered 

recourse to ICSID Arbitration through legislation.52 If that legislation were never acted upon, 

could it be said to have generated rights or obligations under the ICSID Convention? It would 

appear that the answer has to be no. It is mutual consent that engages ICSID mechanisms, 

meaning that unilateral consent alone cannot be said to generate rights and obligations in 

satisfaction of Article 72.  

51. A BIT creates general rights and obligations limited to the scope of the BIT itself. Those 

general rights only become applicable rights ‘under’ the ICSID Convention when the 

underlying condition for jurisdiction, mutual consent, is satisfied.53 Given therefore that 

Claimants had not given their consent by the date of notice, no consent creating rights and 

obligations under the ICSID Convention can be said to have existed prior to that date. 

Claimants therefore cannot rely on Article 72 to commence arbitration. 

	

Conclusion 

52. Respondent therefore submits that this Tribunal does not have jurisdiction to hear this dispute. 

In order to rely on a continuing remedy of ICSID arbitration, Claimants need to demonstrate 

that consent existed prior to the receipt of notice that was not merely unilateral on the part of 

the host State. Given that Claimants offered no reciprocal declaration of consent prior to this 

date, this Tribunal does not have requisite jurisdiction. 

 

PART 3: JURISDICTION: MULTI-PARTY ARBITRATION 

Submission 3.1 The Tribunal lacks jurisdiction because of the insufficient legal and factual 

grounds to consent to a multiparty arbitration under ICSID Convention. 

53. Respondent submits that the present Tribunal lacks jurisdiction to hear multiparty claims in a 

single arbitration because of the lack of additional specific consent required in accordance 

with international principles of law and the ordinary meaning of the provisions of ICSID 

Convention according to the VCLT (Submission 3.1). In addition, there is no significant link 

between the distinct claims by the three Claimants (Submission 3.2). 

3.1.1: There is a lack of additional specific consent to multi-party arbitration, as required in 

																																																													
52 Fabrica de Vidrios, Para. 275. 
53	Tzanakopoulos, Page. 12; Schreuer, Page. 365	
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accordance with international law principles.  

54. Respondent submits that the joint claim submitted by Claimants is neither a consolidation nor 

a joinder of proceedings, but a single set of arbitration proceedings initiated jointly by 

Claimants right from the beginning. The three different Claimants have brought the 

arbitration proceedings based on two similar BITs which do not expressly mention any 

consent to a multiparty proceeding and describe prospective disputes in Article 9(1) as 

‘Disputes between one Contracting Party and a national of the other Contracting Party…’ 

55. Respondent submits that the present proceeding is not a consolidation of proceedings, 

previously instituted on different cases, nor a joinder by a third party to an existing 

proceeding, but rather an original submission of claims by a plurality of Claimants in a single 

ICSID proceeding. Claimants have initiated the multiparty claims in a single arbitration from 

the beginning. Respondent submits that there has been no implicit consent given by Tyrea to 

such claims. Respondent submits that there should be no reliance placed on the cases of 

Abaclat and Ambiente and contrary to the decisions reached by these tribunals, consideration 

is to be given to the consent of the parties since the ‘very essence of such agreements is to 

protect the respective sovereign policy decisions’54 and ‘limit the risk of initiating consequent 

annulment proceedings’.55 

56. Respondent further submits that unless an additional specific consent i.e. either impliedly or 

explicitly, is given to the particular type of procedure such as a multi-party claim, the 

Tribunal cannot be deemed to have jurisdiction under the ICSID Convention.56  

57. The decision in Abaclat is unhelpful for the present Tribunal because unlike the aggregate 

proceedings being brought forward by Claimants in the present case it was a mass claim 

similar to that of a class action in the United States. In addition, the tribunal completely 

sidestepped the jurisdictional analysis and established its jurisdiction by default.57 

58.  In accordance with this view, Respondent submits that the reliance on the Ambiente award is 

also unsatisfactory due to the majority tribunal’s misled reliance on Abaclat and its 

consequently excessive determinative effects on the reasoning of the majority.58 In addition, 

default reliance on these two awards is contradictory to the rules of public international law 

since default of jurisdiction is never a source of jurisdiction alone.59 

59. Respondent, in accordance with Plama (I), submits that consent is of paramount importance 

because ‘the basic prerequisite for arbitration is an agreement of the parties to arbitrate and it 

is a well-established principle that such an agreement should be clear and unambiguous which 
																																																													
54 Ambiente Dissenting Opinion, para 5. 
55 Ambiente Dissenting Opinion, para 9 
56 Ambiente Dissenting Opinion, para 3. 
57Ambiente Dissenting Opinion,  para 70 
58 Ambiente Dissenting Opinion, para 38 
59 Ambiente Dissenting Opinion, para 59 
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is arrived at by the consent to arbitration that the state gives in advance in respect to 

investments disputes falling under the BIT, and the acceptance thereof by an investor if the 

latter so desire’.60 

60. Respondent submits that the advance given consent written as an offer to arbitrate under 

Article 9 of the BIT cannot be assumed on default also as a specific consent for multi-party 

claims. Respondent submits that the existence and scope of consent to a given international 

arbitration cannot be said to have been established by invoking mere “silence” or “non-

exclusion” provisions. It must be determined in accordance with the ordinary meaning of the 

terms of the text of the provision subject to interpretation in their context and in the light of 

the object and purpose of the treaty concerned (“general rule of interpretation of treaties” 

codified in Article 31 of the VCLT). An expressed declaration of consent may in turn be 

given either in a single instrument or in various interrelated documents,
 
but it must always be 

manifest and unequivocal.61 Respondent submits that the wording of Article 9 ‘ a national’ is 

therefore to be interpreted in a singular sense. 

61. Respondent submits that Article 31 of the VCLT does not call for an evolving interpretation 

where silence can be deemed to weigh towards a default consent for a multi-party claim.62   

62.  Respondent notes that only a meagre number of 6 multi-party claims (Klöckner and others v. 

Cameroon, Goetz and others v. Burundi, LG&E Energy Corp., and others v. Argentine 

Republic, Bayview, Alasdair) where there has been a finding of jurisdiction in contrast to the 

remaining 31. Respondent further adds that reliance on successful multi-party claims is 

unhelpful because there unlike the present case there had been no chalenge to multi-party 

arbitration. Furthermore, Respondent submits that there should be no reliance on cases such 

as the Noble Energy v Ecuador, Suez and Interaguas v Argentina as well as Suez and 

Viviendi v Argentina since in those proceedings claimants were comprised of several 

shareholders and respondent had impliedly consented by incorporating a clause specifically 

protecting shareholders as investors. 

63.  In conclusion, Respondent submits that no implicit specific consent has been given for a 

multiparty claim and for the tribunal to interpret it as such.  

 

3.1.2: The requirement for a significant link between multiple claimants as an additional factor for 

a multi-party claim  

64. Respondent submits that a necessary/significant link between claimants is necessary in order 

																																																													
60 Ambiente Dissenting Opinion, para 54 
61Ambiente Dissenting Opinion, para 82 
62Ambiente, para 343 
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to successfully bring multiparty claims.63 

65.  Respondent submits that relying only on similar provisions in two distinct BITs, and 

Claimants having common shareholders is insufficient for Claimants to bring a multiparty 

claim.64 The percentage of shares owned by the financial institutions differs for each Claimant. 

The mere blocking of websites is also not a sufficient link since only FriendsLook and 

Whistler implemented the changes required for introducing the algorithm whereas SpeakUp 

delayed and negotiated with the Tyrean authorities.65 

66. In conclusion, Respondent submits that the absence of sufficient links in the factual context 

prevents Claimants from bringing a multiparty claim despite the same provisions in distinct 

BITs.  

 

Conclusion 

67. Respondent submits that the tribunal lacks jurisdiction because Respondent did not consent to 

a multiparty claim, nor is there a sufficient and necessary link between Claimants to justify 

said claim. 

 

PART 4: MERITS OF THE CASE 

Submission 4.1: Respondent’s actions do not violate Article 6 of the BIT  

68. Respondent submits that the measures taken, namely the passing of Law No. 0808-L and 

Decree 0578/201-D, the TCA Ordinances and subsequent blocking of Claimants’ networks do 

not violate Article 6 of the relevant BIT 

69. Article 6 of the BIT proscribes the Contracting Parties from directly or indirectly 

expropriating an investment, 

i. “Neither Contracting Party shall take any measures depriving, directly or 

indirectly, nationals of the other Contracting Party of their investments …” 

(subject to conditions that will be further addressed below” 

70. Claimant contends that Respondent has expropriated Claimant’s investments by issuing the 

Decree. In this regard, Respondent submits that the cumulative measures of implementing the 

TCA ordinances and the consequent blocking of websites do not, directly or indirectly, 

amount to an expropriation of Claimant’s investments pursuant to Article 6 of the BIT 

[Submission 4.1.1]. 

71. Further, as the issuance of the Decree is a non-discriminatory bona fide measure, enacted in 

due process and in furtherance of a legitimate objective, Respondent is not obligated to pay 

																																																													
63Ambiente, para 163. 
64 Procedural Order No. 2 Para. 62, Line 1950 
65 SUF,  para. 17 
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any compensation even if the measure results in complete evisceration of the investor’s 

investment66. Thus, even if by chance the actions of Respondent amount to expropriation, it is 

done so lawfully under the relevant BIT [Submission 4.1.2]. 

Submission 4.1.1: Respondent’s Actions Do Not Amount to an Expropriation of Claimant’s 

Investment 

72. In Metalclad v Mexico (II), the tribunal held that expropriation can take place directly or 

indirectly, including not only open, deliberate and acknowledged taking of property, such as 

outright seizure or formal obligatory transfer of title in favour of the host State, bus also 

covert or incidental interference with the use of property which has the effect of depriving the 

owner, in whole or in significant part, of the use or reasonably-to-be-expected economic 

benefit of the party.67 

4.1.2 Direct Expropriation  

73. Direct expropriation involves the open, deliberate and unequivocal intent, as reflected in a 

formal law or decree or physical act, to deprive the owner of his or her property through the 

transfer of title or outright seizure. This is reflected in the Tribunal’s decision in Funnekotter 

v Zimbabwe whereby it was held that the Zimbabwean government directly expropriated 

Claimant’s investments by means of a government land acquisition programme and actual 

physical invasions.  

74. Respondent submits that there has been no direct expropriation as be it the representative 

offices and locally employed staff, remain intact and thus there has been no open, deliberate 

and unequivocal intent to physically deprive Claimants of their property through outright 

seizure. 

75. As Claimants’ physical assets remain intact, the only reason why the same are not used by 

Claimants to their profit is their own business decision to wind down all operations in Tyrea. 

 

4.1.3 Indirect Expropriation 

76. Respondents submit that neither The Decree or the TCA ordinances and blocking of websites 

amounted to expropriation  

77. In evaluating the degree in which the host state’s measures have interfered with the investor’s 

rights, the tribunal typically consider the economic impact of the measures on the investment, 

their interference with prior specific assurances and their duration68. It will be shown below 

how Respondent’s actions in the present case do not fulfil the aforementioned criteria and 

thus, do not amount to indirect expropriation.  

																																																													
66 Saluka, para 276; Chemtura, para 254;  
67 Metalclad (II),  para 103. 
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4.1.4 The Decree does not amount to expropriation 

4.1.4.1 The economic benefits of Claimant’s investments remain intact  

78. Respondents submit that The Decree does not amount to expropriation as the economic 

benefits of Claimant’s investments remain intact  

79. As explained in Ronald S Lauder v The Czech Republic, though the concept of indirect 

expropriation is not clearly defined. It is generally accepted as a measure that “does not 

involve and overt taking, but the effectively neutralises the enjoyment of the property.69” 

80. Despite this, as a well-accepted principle of international law, measures resulting in a 

“substantial deprivation” of the use and value of the investment, even though the actual title 

of the asset remains with the investor may amount to indirect expropriation. The ICSID 

tribunal in CMS v. Argentina endorsed the concept of “substantial deprivation”70  as a 

determining factor to establish whether the taking constituted indirect expropriation as the 

determination of the tribunal rested on the question of  “whether the enjoyment of the 

property has been effectively neutralised.”71  

81. In Sempra Energy International v Argentine Republic, the tribunal found that indirect 

expropriation could also arise from a deprivation of control or interference in management by 

the state, thus, preventing the investor from controlling the day-to-day operation of the 

investment.72  This was also confirmed in ITT Industries v Ira, where the Iran-US claims 

tribunal held that if interference by the government denies the property owners its 

fundamental rights of ownership, use, enjoyment or management of business it may amount 

to expropriation.  

82. Thus, the threshold for determining whether a measure amounts to expropriation is set to only 

if the regulatory measure renders the rights of the investor useless. In Total v Argentina, the 

tribunal explained that “an effective deprivation requires, however, a total loss of value of the 

property, such as when the property affected is rendered worthless by the measure, as in the 

case of direct expropriation, even if the formal title continues to be held.73” 

83. In the present case, it is undisputed that Claimant’s launching of websites constitutes an 

investment under Article 1(a) of the BIT.  

84. Presently, Claimant’s retain an ad-based revenue model, thus the main form of revenue 

derives from the sale of advertisement space, paid subscriptions and promotional content, 

																																																													
69 Ronald Lauder, para 200. 
70 CMS, para 259. 
71 Ibid, para 261. 
72 Sempra, para 284. 
73 Total, para 195-196. 
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Claimants’ advertising contracts and paid subscriptions to “pro” features of the social 

networks.  

85. The Decree calls for the adoption of Law No.0808-L Amending the Law and Media and 

Communications (‘Law No. 0808-L’) which requires the implementation of a filtering 

algorithm to ensure efficient filtering and blocking of content that is likely to prejudice public 

order and/or morality, to incite disrespect for the laws in force and to incite animosity towards 

any political, social, racial, ethnic and other groups74. This does not substantially deprive, 

nullify or render the rights of the investor useless as the law and complimenting decree targets 

shared posts, messages related to the promulgation of extremist propaganda and does little to 

affect advertising space, the main source of Claimant’s revenue.  

86.  Furthermore, even if Claimants contend that the decree and law effectively reduces the 

website traffic of the networking sites and thus negatively affects the revenue generated via 

ad-based revenue model that bases profitability through click-through rates75, the majority of 

users of such networking sites do not use it for the purpose of promulgating extremist 

propaganda, thus the algorithm will not affect the majority of users. Similarly, fake accounts 

(also targeted by the algorithm76) will not have paid for “pro” features or personalised content 

and thus the requirement to implement an algorithm does not substantially or wholly deprive 

the investment of its use and value of and thus, no effective neutralisation of the enjoyment of 

property nor a total loss in the value of property exists.  

87. Additionally, Claimants already had in place certain generic filters used worldwide for 

examining content and detecting fake accounts, as well as manual complaint-based systems 

for dealing with incidents like hate speech, thus the requirement to establish tailored 

mechanisms for combating the spread of hate speech and extremist propaganda amongst 

Tyrean language users is in fact, an implementation no different from the way in which 

Claimants regularly conduct their investments, thus, the measure does not substantially 

deprive Claimants of the use, value or enjoyment of their investments.  

Conclusion  

88. Thus, as the economic benefits of Claimant’s still remain intact, the passing of The Decree 

and Law No.0808-L does reach the threshold necessary to be considered an expropriatory 

measure  

 

4.1.4.2 The effects of The Decree are not permanent in nature 
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89. In addition, to reiterate, to determine whether a measure is expropriatory in nature, regard 

must be given to the duration or permanence of the measure77. As demonstrated by the cases 

of Tecmed and LG&E, it is important, for the benefit of assessing whether an expropriation 

has occurred, to take into account the duration of a governmental measures in affecting the 

interests of a foreign investor.78 It is generally accepted that only an interference that is 

permanent79 will constitute an effective expropriation.80 

90. In determining the permanence of a measure, a measure will be deemed “permanent” when 

there is no immediate prospect that the owner will be able to resume the enjoyment of his 

property. 81  

91. Applying this to the present facts, The Decree and Law No.0808-L were passed after 

Respondent made public statements alleging that its inability to control ethnic tensions within 

its own territory was partly caused by perpetrators’ use of Claimant’s social media platforms 

for spreading hate speech and coordinating violent activities. As such, the measure adopted of 

requiring the implementation of a filtering algorithm is clearly for the purpose of 

safeguarding public order after ethnic tensions between Minyar and Tatyar groups escalated 

within Tyrea. Thus, the measure cannot be said to be permanent and expropriatory as the 

algorithm will no longer be in force as soon as the ethnic tensions de-escalate.  

 

Conclusion  

92. As the measure of passing The Decree and Law No.0808-L does not cause a permanent 

deprivation of the expected economic benefits of the investment, the measure is not 

tantamount to expropriation.  

 

4.1.5 TCA Ordinances & Blocking do not amount to expropriation  

93. Subject to Article 117 of the Tyrean Penal Code for failure to comply with the requirements 

set out in Law No. 0808-L82 whereby a penalty of “temporary or permanent blocking of the 

relevant Network, depending on the gravity of, and possibility to, cure the particular 

transgression” will be imposed,83 the relevant TCA ordinances “implements the immediate 

blocking of the following social network for breach of Article 51 bis of the Law on Media 

and Communications of the Republic of Tyrea, pending further notice” (emphasis added).84 

																																																													
77 LG&E, Decision on Liability, para 190 
78 Tecmed, para 116; LG&E, para 193 
79 Myers, para 287-88; Vivendi, para 129.  
80 Art. 10(3), Explanatory Note on State Responsibility; UNCTAD Expropriation, para 70.  
81 CME, para 607. 
82 Request for Arbitration, Exhibit 2, ¶2 
83 Ibid. 
84 Request for Arbitration, Exhibit 4, pg 12. 
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Similarly, with regards to the jurisprudence outlined above, the TCA Ordinances and 

subsequent blocking of Claimant’s websites do not amount to expropriation.  

94. The TCA ordinances effectively block Tyrean language users from using Claimant’s social 

media platforms, however, the relevant platforms remain intact, still exist and function as it 

did prior to the blocking. Thus, the use of the investment in this case remains.  

 

4.1.5.1 The economic benefits of Claimant’s investments remain intact  

95. Furthermore, the blocking of access to claimants’ websites from the territory of Tyrea hardly 

has a substantial adverse economic impact on Claimants’ international business. Claimant’s 

three social media platforms are all global networks that cater towards an international 

community. Friendslook counts hundreds of millions of accounts and had a strong presence in 

more than 100 countries85; Whistler has gained rapid popularity over the last 8 years86 and 

SpeakUp hosts more than 400 million different blogs worldwide87. Thus, even if the whole 

120 million population of Tyrea stopped accessing such sites88 (which is not the case as some 

use VPN to access), it hardly creates a dent in the website traffic of Claimant’s sites and thus 

does little to deprive Claimants of the ad-driven economic benefit of their investments. Thus, 

no effective neutralisation of the enjoyment of property nor a total loss in the value of 

property exists. 

 

4.1.5.2 The Effects of the TCA Ordinances and Blocking of websites are not permanent in nature 

96. Again, it should be noted that the TCA ordinances “implement the immediate blocking of the 

following social network for breach of Article 51 bis of the Law on Media and 

Communications of the Republic of Tyrea, pending further notice” (emphasis added). It is 

clear from the phrasing that the blocking of Claimant’s social media sites is only temporary 

and will be lifted eventually89.  

97. As the TCA Ordinances are issued pursuant to Article 117 of the Tyrean Penal Code, the 

blocking of the relevant network is “temporary or permanent, depending on the gravity of, 

and possibility to, cure the particular transgression.90” In this case, the “transgression” refers 

to the inability to implement the filtering algorithm in time.  As Claimants did attempt to 

implement the filtering algorithm and the inaccuracies were only caused by the lack of 

sufficient testing (due to the intricacies of the Tyrean language91 ) and blocking was 

																																																													
85 SUF, para 7. 
86 SUF, para 8. 
87 SUF, para 9. 
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implemented to curb the ethnic tensions, it is clear that the “transgression” in this case was 

minimal and as soon as the ethnic tensions de-escalate, will curb the transgression, the 

ordinances and blocking are temporary in nature and thus is not expropriatory in nature.  

 

4.1.5.3 Conclusion  

98. As the measure of TCA Ordinances and blocking does not cause a permanent deprivation of 

the expected economic benefits of the investment, the measure is not tantamount to 

expropriation.  

 

4.1.6 Overall Conclusion of Part 4.1.1 

99. Though it is noted, as per ‘creeping expropriation’, that a tribunal need not examine each state 

measure in isolation and that if the cumulative effect of multiple state measures is 

substantially to deprive the investor of the use, value, and enjoyment of its investment, 

expropriation may still be construed92, it is submitted that even when considering the 

requirement to implement a filtering algorithm, the issued TCA Ordinances and subsequent 

blocking of websites in tandem, the impermanence of all measures and the limited scope in 

which it affects the investments economic benefits does not make them tantamount to 

expropriation. 

 

Submission 4.1.8 The expropriation is lawful under Article 6 of the BIT  

100. Even, on the off chance, the Tribunal finds the measures adopted by Respondent to be 

expropriatory in nature, they comply with the conditions set out in the relevant BIT for it to 

be lawful.  

101. The relevant BIT sets out three similar conditions for an expropriation to be 

considered legal: 

a. the measures are taken in the public interest and under due process of law;  

b.  the measures are not discriminatory or contrary to any undertaking which the former 

Contracting Party may have given;  

c. the measures are accompanied by provision for the payment of just compensation. 

Such compensation shall represent the genuine value of the investments affected and 

shall, in order to be effective for Claimants, be paid and made transferable, without 

undue delay, to the country designated by Claimants concerned and in the currency of 

the country of which Claimants are nationals or in any freely convertible currency 

accepted by Claimants. 

4.1.8.1 Public Interest  
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102. International law recognises the right of a host state to enact measures taken in public 

interest. 93 This requirement is examined with reference to the time of the 

expropriation.94However, while examining whether there is a legitimate objective, tribunals 

give ‘due deference’ to states in recognition of the fact that states are the best judges of their 

country’s needs.95 In S.D. Myers v. Canada, the Tribunal observed that they do not have “an 

open-ended mandate to second-guess government decision-making.” 96  The reason this 

deference is accorded to states is because tribunals are ill-equipped and lack the expertise to 

address some domestic issues. 

103. In the case of Tecmed v Mexico97, the Tribunal recognised that the actions undertaken by 

authorities facing socio-political difficulties, where these difficulties have serious emergency 

or public hardship connotations, or wide-ranging and serious consequences, may be 

considered from the standpoint of the BIT or international law to be sufficient justification to 

deprive the foreign investor of its investment with no compensation.  

104. In the present case, it is submitted that Respondent’s measures were enacted in the public 

interest as against the backdrop Tyrea’s history of civil war, these actions were taken in 

response to the emergency need to stem the rampant violence spreading across the country 

and to prevent further violent altercations that have already, at that point in time, resulted in 

hundreds of casualties and frequent ethnic violence. Furthermore, these measures were 

enacted to prevent Tyrea from slipping back into a situation of chaos and longstanding war 

conflict.  

 

4.1.8.2 Due Process of Law  

105. A fundamental  requirement of due process is that domestic laws of the host state must be 

complied with. Any violation of local laws constitutes a prima facie breach of due process. 

106. In the current scenario, the measures enacted by Respondents have complied with the 

domestic laws of Tyrea as the ban was introduced pursuant to Article 117(s) of the Penal 

Code of the Republic of Tyrea. 

107. Due process requirements under international law must be complied with as well, including 

notice of seizure of property,98 existence of an impartial body to adjudicate the dispute,99. 

108. In this case, it is clear these requirements have been complied with, as prior to blocking the 

websites, the TCA Ordinances were issued and proved sufficient notice of seizure. 
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Furthermore, Article 12 of the BIT provides for a means of appointing an impartial arbitration 

body to adjudicate the dispute. 

 

4.1.8.3 Non-Discriminatory  

109. In proving discrimination, the investor must prove the existence of different treatment for 

different parties in “like circumstances”. 100  “Like circumstances” have been defined as 

investors being “in the same economic or business sector”.101 

110. Furthermore, the alleged discrimination must be on the basis of nationality.102 The measure 

adopted by Respondent must be linked to the nationality of Claimants in order to constitute 

discrimination.103 

111. In the present despite, none of the facts indicate preferential treatment of domestic investors 

over Claimant. The requirement for the implementation of a filtering algorithm and the 

subsequent blocking for non-compliance of these sites was based on the legitimate need to 

protect the population of Tyrea and ensure social stability.  

112. Further, it must be noted that the explanation as to why Respondent have not blocked 

Truthseeker cited by Claimants, are merely a rumours/cannot be confirmed or comments 

made by non-credible sources 104 , and hence, cannot be a sound basis for Claimant’s 

contention that the Decree was discriminatory in nature. 

113. Additionally, there are, in fact, pending criminal proceedings regarding the imposition of fine 

under Tyrean Criminal Code on Wink and TruthSeeker, demonstrating that the Tyrean 

government does indeed subject all social media sites that prove popular amongst extremists 

to the same restrictions under Law No. 0808-L. 

 

4.1.8.4 No specific assurances were made to Claimant  

114. In the case of Methanex, in the absence of a breach of specific commitments, assurances or 

undertakings by the state, the tribunal held that the effects alone, as grave as they may be, 

may be insufficient to constitute expropriation.  

115. It was also held in Eureko BV v Republic of Poland, that the paramount concern of tribunals 

in indirect expropriation cases is whether a state’s interference with prior assurances  that it 

gave to an investor, be it direct or indirect, express or covert, creeping or not, deprives the 

investor in whole or in significant part, of the use or reasonably expected benefit of its 

investment.  
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116. In the present case, no prior specific assurances exist. At most Claimants can attempt to argue 

that the official statement made by government spokesperson, Mr. Anderson, on the day of 

the publication of the Media Law and that of another representative in her opening speech at 

the international conference “A New Web Era in Tyrea” amounted to specific assurances, 

however in El Paso v. Argentina as ‘political statements’ and hence should not give rise to 

legitimate expectations105, let alone it be a government spokesperson. Furthermore, the Media 

Law merely states the intention to keep in line with the liberalisation trend in Tyrea, it in no 

way guarantees that no regulations that affect investment will be implemented. 

117. Thus, as there existed no prior assurances, the measures adopted, if found expropriatory in 

nature, have been adopted lawfully.  

 

4.1.8.5 The measures fell within the ambit of police powers of Respondent, thus no 

compensation is required 

118. Furthermore, according to the doctrine of police powers, a measure that falls within the ambit 

of police powers does not amount to expropriation and hence does not give rise to an 

obligation to compensate the investor for economic deprivation.106 

119. In Saluka, the tribunal found that, established in international law, States are not liable to pay 

compensation to a foreign investor provided the measure is a non-discriminatory bona fide 

measure, enacted in due process and in furtherance of a legitimate objective, even if the 

measure results in complete evisceration of the investor’s investment.107 

120. Additionally, the burden is upon Claimant to prove that the regulatory measure by way of a 

requiring a filtering algorithm and subsequent banning for failing to comply has not the 

requirements of public purpose, non-discrimination, and so on that configure the valid 

exercise of police power.108 

121. Thus, as discussed above, as the measures adopted were in due process, in furtherance of a 

legitimate purpose and non-discriminatory, they constitute valid exercises of police power and 

do not amount to expropriation  

122. Even if the Tribunal is reluctant to find that these measures fall under the ambit of police 

powers of Respondent, the requirement to implement a filtering algorithm as passed by the 

Decree and Law No. 0808-L provides just compensation. As seen from Clause 4 of the Law 

No.0808-L, “the cost of development and implementation of the algorithm… shall be partially 

subsidised by tax benefits in accordance with Article 404 of the Tyrean Tax and Duties Code.  
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4.1.8.6	Conclusion 

123. In conclusion, even if the Tribunal were to find the measures adopted by Respondent to be 

expropriatory in nature, it falls within the scope of the general exceptions clause given under 

Article 6 of the BIT  

 

Submission 4.2: There has been no violation of Article 3(1) of the BIT  

124. Article 3(1) states that, 

“Each Contracting Party shall ensure fair and equitable treatment to the investments of 
nationals of the other Contracting Party and [emphasis added] shall not impair, by 
unreasonable or discriminatory measures, the operation, management, maintenance, use, 
enjoyment or disposal thereof by those nationals.” 

 

125. In essence, Article 3(1) requires all Contracting Parties to obide by two obligations, the first 

being the Fair and Equitable Treatment Standard (‘FET’) and secondly, the non-impairment 

by discriminatory measure obligation. 

 

4.2.1 There has not been a breach of the FET standard  

126. Respondent contends that it has not breached the FET under Article 3 of the relevant BITs as 

it has not frustrated the legitimate expectations of Claimant and has not been carried out in a 

discriminatory manner.  

127. Article 3(1) of the relevant BIT requires each contracting party to “ensure fair and equitable 

treatment to the investments of nationals of the other contracting party and shall not impair, 

by unreasonable or discriminatory measures, the operation, management, maintenance, use 

enjoyment or disposal thereof of those nationals.  

128. The present state of international law and practice stands to affirm that there will be a 

breach.of the FET standard where legal and business stability or the legal framework has been 

altered in such a way as to frustrate legitimate and reasonable expectations or guarantees of 

stability.109 

129. Respondent submits that no legitimate expectation of stability of investment environment has 

been created. Moreover, no specific assurances were given to Claimant. The measures were 

implemented in a non-discriminatory manner and thus do not violate Article 3 of the BIT.  

 

4.2.1.1 No legitimate expectation 

																																																													
109 Tecmed, para 154; 



	

	 26 

130. In order to qualify for protection, the investor's expectations must be reasonable, based on the 

conduct of the state and reasonable reliance by the investor in making the investment, as 

explained by the tribunal in LG&E v Argentina 110 . This is further iterated in Waste 

Management v. Mexico as follows: “In applying this standard [i.e., the FET] it is relevant that 

the treatment is in breach of representations made by the host State which were reasonably 

relied on by Claimant.”111  

131. A claimant must establish that (a) clear and explicit (or implicit)112representations were made 

by or attributable to the state in order to induce the investment, (b) such representations were 

reasonably relied upon by Claimants, and (c) these representations were subsequently 

repudiated by the state.113 

132. Provisions of general legislation applicable to a plurality of persons or a category of persons, 

do not create legitimate expectations that there will be no change in the law; and given the 

State’s regulatory powers, in order to rely on legitimate expectations the investor should 

inquire in advance regarding the prospects of a change in the regulatory framework in light of 

the then prevailing or reasonably to be expected changes in the economic and social 

conditions of the host State.114 

133. The requirements of legitimate expectations and legal stability as manifestations of the FET 

standard do not affect the State’s rights to exercise its sovereign authority to legislate and to 

adapt its legal system to changing circumstances, so long as they do not exceed the exercise 

of the host State’s normal regulatory power in the pursuance of a public interest and do not 

modify the regulatory framework relied upon by the investor at the time of its investment 

outside the acceptable margin of change.115 

134. Tribunals have additionally emphasised the need to adopt a holistic approach when 

determining the existence of legitimate expectations. In assessing the legitimacy of the 

investor’s expectations, the political, socio-economic and cultural conditions of the host state 

must be taken into consideration116. This means that the investor must take into consideration 

the overall development of the country in which it is investing.117   

135. Respondent is a state that has recently emerged from a civil war in September 2012 and is a 

country slowly transitioning from a military dictatorship to a democracy118, the decision to 

																																																													
110 LG&E  
111 EDF, para 216. 
112 Dolzer and Schreuer, p. 134. 
113 Mobil, para 154. 
114 Antaris para. 360.  
115 Ibid 
116 Duke Energy, para 340. 
117 LG&E para. 130.  
118 SUF, para. 1. 



	

	 27 

invest during its liberalisation process was a business risk reasonably appreciated by 

Claimants. 

136. Additionally, the requirement to implement the initial filtering algorithm was generally 

regarded as fair and justifiable by Claimants as already had in place certain generic filters 

used worldwide both for examining content detecting fake accounts119, as well as manual 

complaint-based systems for dealing with incidents like hate speech. Furthermore, internet 

and social media are inherently fluctuating and unpredictable sources of investment, the 

instability of their access falls within the industry’s regular patterns. Thus, it is submitted that 

the implementation of measures that safeguard the political climate and social stability of 

Tyrea in such a delicate time will not have been an unforeseeable impact on the reasonable 

expectations of claimants. 

 

4.2.1.2 No specific assurances 

137. An expectation may arise from what are construed as specific guarantees in legislation.120  To 

claim a breach of FET, the investor must prove that the host state has breached the promises 

that induced the investment. The Tribunal in Glamis Gold v. USA observed that for claiming 

frustration of legitimate expectations, the investor must satisfy the threshold requirement of a 

breach of “quasi-contractual expectation” leading to an “active inducement”.121  

138. For legitimate expectations to be created, the representations or promises made by the host 

state must be unambiguous in their content122. With regards to political statements, Tribunals 

have been hesitant to regard the frustration of legitimate expectations by the repudiation of 

political statements. In Continental Casualty v. Argentina, the Tribunal specifically observed 

that political statements had the “least legal value” in this regard.123 

139. Claimant may contend that Respondent has breached its obligation of stability of investment 

environment. However, Respondent submits that the absence of specific commitments made 

to Claimant, no legitimate expectations can be created. In Saluka v. Czech Republic, the 

Tribunal repeatedly observed that it would be unreasonable for an investor to expect that 

circumstances that existed at the time of making the investment would remain completely 

unchanged124. There is a requirement of due diligence on the part of the investor, to anticipate 

changes in the legal environment125 . Further, the Tribunal in Continental Causalty v. 

Argentina opined as follows: “it would be unconscionable for a country to promise not to 
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change its legislation as time and needs change, or even more to tie its hands by such a kind 

of stipulation in case a crisis of any type or origin arose.”126  

140. In the present case, Claimants may wish to rely on the official statement made by government 

spokesperson, Mr. Anderson, on the day of the publication of the Media Law and that of 

another representative in her opening speech at the international conference “A New Web Era 

in Tyrea” to establish the existence of specific assurances, however in El Paso v. Argentina, 

the Tribunal held that even statements made by the President were to be considered as 

‘political statements’ and hence should not give rise to legitimate expectations127, let alone it 

be a government spokesperson.  

141. Furthermore, the Media Law merely states the intention to keep in line with the liberalisation 

trend in Tyrea, it in no way guarantees that no regulations that affect investment will be 

implemented. Thus, no specific assurances were made to Claimants, no legitimate 

expectations arose and as such, the measures are within the ambit of Article 3. 

4.2.2 There has been no impairment, by unreasonable or discriminatory measures 

142. Respondent submits that there has been no breach of Article 3(1) of the BIT as none of the 

actions Respondent has adopted have impaired, by unreasonable or discriminatory measures, 

the operation, management, maintenance, use, enjoyment or disposal thereof by those 

nationals. 

4.2.2.1 Non-discriminatory  

143. Whether the Tribunal accepts that protection from arbitrary or unreasonable behaviour is 

subsumed under the FET standard128 or because of the express mention in Article 3, there is 

no doubt that, Claimants are entitled to be immune from discriminatory measures. Thus, 

Claimant may contend that in addition or in pursuant to the FET standard, Respondents have 

breached Article 3 by impairing, by unreasonable, arbitrary or discriminatory measures, the 

operation, management, maintenance, use, enjoyment or disposal thereof by Claimant.  

144. In order to prove discrimination, however, the investor must prove the existence of different 

treatment for different parties in “like circumstances”.129 “Like circumstances” have been 

defined as investors being “in the same economic or business sector”.130  

145. As mentioned above, in Gami Investment v. Mexico, the Tribunal found that in order to 

constitute as being discriminatory, the measure taken must be based on the nationality of the 

investor.131  
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146. In the present dispute, again, there are no facts indicating preferential treatment of domestic 

investors over Claimant. Law No. 0808-L clearly established a universal standard without any 

distinction as to which particular entity or person. The measures taken by Respondent were 

based on the legitimate need to protect the public security of Tyrea-. Further, it must be noted 

that the explanation as to why Respondent have not blocked Truthseeker are merely a 

rumour/cannot be confirmed or comments made by non-credible sources132, and hence, cannot 

be a sound basis for Claimant’s contention that the Decree was discriminatory in nature. 

4.2.2.2	Even if discriminatory, done so on justifiable basis 

147. However, If it is to be accepted by the Tribunal that there there is discrepancy between 

measures taken on Claimants and that of Truthseeker and Wink (companies incorporated 

under domestic law),  the discrepancy is done so on a clear reasonable and justifiable basis. 

The principle of non-discrimination requires a State to treat equally what is equal but it does 

not require a State to treat equally that which is different. “Treating different categories of 

subjects differently is not unequal treatment. The principle of equality only applies between 

equal subjects, not between unequal subjects”133. 

148. As noted in Parkerings v. Lithuania: “Discrimination is to be ascertained by looking at the 

circumstances of the individual cases134.” The decision to block Claimants’ platform is made 

in accordance with the applicable laws of Tyrea and based on a fair case-by-case assessment 

of the relevant circumstances.  In this case, if the Tribunal is to find discrimination, it is done 

so on the basis of not nationality, but of:  

a. Popularity  

i. Compared to Claimants the other social media platforms that were not 

blocked are significantly less popular, making it more inconvenient for the 

spread of hate speech. This makes it less likely to prejudice public order and 

morality. To illustrate, one of Claimant’s, Friendslook has nearly 5 times 

more users than Truthseeker, demonstrating an obvious popularity. 

ii. Due to its limited popularity, it plays, comparatively, less of a role in the 

dissemination of radical/extremist propaganda and thus hardly facilitates the 

ethnic tensions that exist within Tyrea. 

b. Failure of Claimants to implement algorithm  

i. In contrast to Wink, where authorities held that the fault for algorithm’s 

inefficiency was due to “spam” messages only containing short links and 

consequently falling outside the filter’s reach, the failure of Claimant’s 
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algorithm is a result of insufficient testing and failure to grasp the nuances of 

the Tyrean language, thus in pursuance to the penalty stated for failure to 

comply with Law No.0808-L, Claimants had their sites effectively blocked 

due to their transgression. 

 

149. Additionally, to highlight yet again, there are, in fact, pending criminal proceedings regarding 

the imposition of fine under Tyrean Criminal Code on Wink and TruthSeeker, demonstrating 

that the Tyrean government does indeed subject all social media sites that prove popular 

amongst extremists and radicalists to the same restrictions under Law0808-L. 

 

4.2.3 Conclusion 

150. Thus, as from the points discussed above, as Respondent has not frustrated the legitimate 

expectations of Claimants due to there being none and no specific assurances and/or have not 

implemented their measures in a discriminatory manner, the measures adopted by Respondent 

are compliant with Article 3 of the BIT which guarantees Fair and Equitable Treatment of the 

contracting parties.  

 

Part 5: DAMAGES 

151. Respondent submits that the damages report submitted by Claimants is fundamentally flawed 

in a number of respects. Respondent submits that the damages claimed are speculative (5.1) 

and that the application of a discounted cash flow/ lost profits approach is inappropriate (5.2).  

152. As a preliminary observation, Respondent notes that Claimants’ damages report attempts to 

apply three different methods of damage quantification to what it claims is one single 

investment. Mr. Alonzo applies a basic ‘lost profits’ approach with respect to lost profits 

within Tyrea135, however applies a DCF approach to lost profits related to the expansion of 

Claimants’ operations to neighbouring states136. In addition to this, Mr. Alonzo factors in the 

costs of Claimants’ Tyrean operations as part of the final damages total.  

153. Respondent submits that, in order to achieve a consistent and equitable final result, one 

method should be consistently applied. It is particularly puzzling that Claimants have chosen 

the basic ‘lost profits’ approach to calculate their internal damages in Tyrea, given that this 

method is primarily associated with the award of damages for breach of contract 137 . 
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Furthermore, in incorporating both lost profits and sunken costs for Tyrea, the claim is 

contrary to the principle against double recovery. 

154. In light of the above submissions, Respondent submits that damages for this claim should be 

quantified with reference to costs invested. As outlined below, Claimants’ lost profit 

calculations are both speculative and inappropriate to fairly quantify liability in this case. 

5.1: The damages claims should be considered speculative 

155. It is well settled among ICSID tribunals that any claim for damages should not be excessively 

speculative138. Respondent submits that Claimants’ calculations do not meet this requirement. 

Firstly, the financial data provided is insufficiently supported by evidence (5.1.1). Secondly, 

Claimants have not demonstrated an adequate causal link between Respondent’s actions and 

the damages claimed.  

5.1.1: Claimants’ calculations lack sufficient evidentiary basis 

156. To support their damages claim, Claimants rely on a series of profit projections for the year 

2018139 and the ‘present value’140 of potential expansion profits. Respondent submits that 

Claimants have failed to produce sufficient evidence to support the accuracy of these figures. 

157. It is well settled that the burden of proof for establishing the veracity of factual claims with 

implications on the damages phase is on the party making the claim itself.141 This reflects the 

basic rule of proof in international law that any party making an assertion must prove it.142 

Tribunals have thus readily rejected claims for damages where insufficient evidence is 

provided.143 In line with this principle, the Tribunal should not accept any figures provided by 

Claimants that are unsupported by evidence. 

158. The figures provided by Claimants are both unsupported by evidence and unlikely at face 

value. The damages report provided contains only a short admission that Mr. Alonzo relied on 

data provided to him by Claimants144. The source of this data is not disclosed or indeed 

provided for the benefit of this Tribunal. No detailed profit projection calculations or business 

plans have been provided to support their claims.  

159. Furthermore, the figures provided appear to be both inaccurate and overly ambitious. In 

calculating their projected profit for the year 2018, Claimants have only included their costs 

for the first three months of 2018145 rather than extrapolating those costs across the entire year. 
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It is also notable that profits increase exponentially from 2017 to 2018146, which would 

indicate unusual levels of growth. The fact that nearly every individual in Tyrea over the age 

of 10 already had an account on a social media platform by the beginning of 2018147 casts 

further doubt on the notion that Claimants would have achieved profit growth of this kind. 

Indeed Claimants have provided no supporting evidence that would support this dramatic 

fluctuation. It is also remarkable that Claimants claim millions of dollars in damages based on 

purported expansion profits, without any indication of how they would conduct their 

operations in those new countries or indeed any realistic underlying cash flows that the 

Tribunal can properly analyse. 

160. Claimants have therefore failed to satisfy the basic burden of proof requirement for their 

damages claim. The only figures that have been submitted in some detail are the invested 

costs. Respondent submits that they are the only reliable figures provided by Claimants, and 

should thus form the basis of the Tribunal’s calculation. 

5.1.2: Claimants have not linked Respondent’s actions to damage suffered 

161. A base requirement of any damages claim related to the illegal act of a state is that there be a 

sufficient causal link between the actions of the breaching party and the damage suffered by 

the claiming party.148  Causation can be demonstrating the existence of a cause and an effect, 

with a valid logical link between the two.149 Demonstrating that an intervening cause provides 

the real source of damage can break this causal link.150 Claimants their predicted scenario 

would have been probable rather than possible in the absence of Respondent’s measures.151 

162. In this case, Claimants have put forward two causal chains. Firstly, they allege that the 

measures taken caused their businesses to shut down, depriving them of lost profits within 

Tyrea152. Secondly, they claim that the measures taken led to the breakdown of talks with 

neighbouring states and therefore prevented a profitable operation.153 

163. Respondent submits that both causal chains are insufficient. In relation to the first chain, 

Claimants have claimed lost profits for the entirety of the year 2018. This ignores the fact that 

Claimants themselves took the unilateral decision to wind down their Tyrean operations in 

April of that year154, under two months after their websites had been blocked. In the interim 

period Claimants had made no effort to develop their algorithm to comply with the 
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requirements of Tyrean legislation. It is likely that, had Claimants taken action to remedy 

their algorithm, their licenses would have been restored and could have continued operating 

profitably. Their failure to do so means that there is no clear causal link between 

Respondent’s action and Claimants’ lack of profitability.  

164. The claims relating to expansion profits are even more causally suspect. It relies on two 

causal assumptions; that negotiations with the neighbouring states would have been 

concluded successfully and that Claimants would subsequently have been able to build a 

profitable business there. Respondent submits that neither of these eventualities can be 

considered probable. Claimants have failed once again to provide any sort of firm evidence 

for the claim that their negotiations were progressing well, or indeed that they were 

progressing at all. In the absence of any such concrete evidence, the Tribunal cannot possibly 

conclude that a successful venture would have been ‘probable’. In any case, the alleged 

decision by the neighbouring states to end negotiations constitutes an independent third party 

act, which breaks the chain of causation.  

165. Therefore, in conclusion, Claimants have not adequately demonstrated that Respondent 

caused the damage alleged. Respondent submits that any damages claim based on 

consequences that cannot be causally linked to the action of the Tyrean State should be 

considered invalid.  

5.2: Use of the DCF/ Lost profits method is inappropriate 

166. Respondent submits that, even if the Tribunal considers that the claims at hand are not 

speculative, the methods used to calculate damages are inappropriate.  

167. The uncertainty surrounding key aspects of Claimants’ business model renders future profit 

projections extremely unreliable (5.2.1). Furthermore, Claimants have incorrectly categorised 

their prospective operations in neighbouring states as part of a ‘going concern’, without which 

the application of the DCF method is not appropriate (5.2.2). 

5.2.1: A DCF/ Lost Profits Analysis should not be applied to Claimants’ business model 

168. In considering a claim for lost profits, it is necessary to consider whether damages claimed 

can be established with reasonable certainty.155  Respondent submits that the inherently 

uncertain nature of Claimants’ business means that any claim for lost profits will not satisfy 

this requirement.  

169. ICSID tribunals have previously taken into account the underlying stability of a claimant’s 

business sector as a factor in considering whether lost profits can be awarded.156 This is with 
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good reason, as it may be impossible to achieve a reasonable approximation of damage by 

referencing profits projections that are highly volatile.  

170. In this case, Claimants’ profits are all highly sensitive to volatile fluctuations in user and 

advertiser behaviour. This perhaps explains the large variation in Claimants’ profit 

calculations between years. It is inevitable that claimants will provide optimistic projections 

of their future performance.157 What renders these projections unreasonable, is where no 

meaningful predicted measures of performance can or have been linked to them. The 

projections provided are thus linked to a number of highly speculative assumptions that 

render a meaningful approximation of damage impossible.  

171. Respondent therefore submits that no reasonable damage calculation can take place for 

Claimants’ businesses where the used metric relates to lost profits.  

5.2.2: The DCF Method is inappropriate for quantifying lost profits in neighbouring States 

172. The DCF method selected by Claimants, although a popular valuation method for arbitral 

Tribunals, is entirely inappropriate in this case. Respondent notes that, of the two experts who 

have presented reports to the Tribunal, only Ms DiMarco has extensive experience in 

arbitration valuations.158  

173. As a method that relies on the accuracy of future cash flows and risk assessment, DCF is an 

inherently speculative method. A number of Tribunals have therefore refused to apply DCF 

where the relevant project could not be classified as a ‘going concern’159, or there was 

insufficient evidence to support the claimed future profits160.  

174. In this claim, both of these objections can be raised. Claimants have used the fact that it 

would have headquartered future development in Arcadia and Larnacia in Tyrea as evidence 

that it is already a ‘going concern’. In fact, it had not even obtained the relevant concessions 

needed to operate in those countries at the time of the alleged breach. There is therefore no 

justification for labelling an entirely new project in those countries as a ‘going concern’, 

particularly given that Claimants have no history of making profit there and would have faced 

new and unique operational challenges. Relying on cash flow tables related to a project that 

never received the required concession to operate, let alone ever made a profit, is not an 

appropriate use of the DCF method.161 

175. As it happens, Claimants have not even provided proper cash flow tables on which they base 

their claim for expansion profits, nor have they explained their methodology of calculation. In 
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light of this, it is clear that the DCF will not be able to properly fulfil its purpose of 

calculating a just settlement. 

Conclusion to Part V: 

176. Respondent therefore submits that the damages claimed by Claimants are speculative, and 

that the underlying methodology is inappropriate. The only reliable and fair metric on which 

damages can be based is that of costs invested.  

 
PRAYER FOR RELIEF 

177. In light of the above submissions, Respondent respectfully requests this Tribunal to declare 
that: 
 
• The requested provisional measures are appropriate 
• This Tribunal has no jurisdiction over the present dispute in light of Respondent’s 

denunciation of the ICSID Convention 
• This Tribunal has no jurisdiction to adjudicate multi-party disputes 
• Respondent has not violated Articles 3(1) or Article 6 of the BITs 
• The damages claimed by Claimants are speculative and calculated using inappropriate 

methodologies.  


