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1 

Statements of Fact 

1. The Republic of Tyrea is a state that emerged from a civil war that happened between the 

Minyar and Tatyar in September 2012. After hostilities came to an end, internationally 

supervised elections took place in January 2013 transitioning the country to democracy. 

Then Tyrea became party to several BITs. 

2. On 28 March 2000, Respondent signed BIT with the Federation of Novanda (the “Tyrea-

Novanda BIT”) and on 20 January 2001 the BIT with the Union of Kitoa (the “Tyrea-

Kitoa BIT”). The Tyrea-Novanda BIT and the Tyrea-Kitoa BIT were ratified on 10 

September 2000 and 25 May 2001, respectively. Respondent also acceded to the ICSID 

Convention on 15 December 2000. Novanda and Kitoa had acceded to the ICSID 

Convention in January and October 1995, respectively. 
1
 

3. September 2013, Respondent passed the new Law on Media and Information No. 1125-L 

liberalizing the Internet and loosening its control over the media and the press.
2
  

4. After the adoption of the Media Law Claimants Platforms -FriendsLook, Whistler and 

SpeakUp- created their local branch in Tyrea and launched the Tyrean version of their 

website in 2015. Within months of their launch in 2015, Claimants Platforms became a 

tremendous success in Tyrea, gaining millions. Soon after the establishment of the social 

media platforms in the country, Tyrean political and social activists realized the potential 

of these new platforms for broadcasting information to millions of local users, accessible 

and distributable within a matter of minutes.
3
 

5. Starting from sporadic posts the end of 2016, national extremist groups in Tyrea 

commenced their campaign on social networks, publishing information about alleged 

instances of discrimination against one of the two major ethnic groups – Tatyar- calling 

for extremist, violent measures to put an end on it; these radicalist groups created tens of 

thousands of fake profiles on social media accounts which they used to spread 

misrepresentative and sometimes false information.
4
 

6. In the beginning of 2017, street fights and violent altercations between the Minyar and 

the Tatyar were reported for the first time since summer 2012. The situation developed 

                                                           
1
 Uncontested fact, Parag 2 

2
 Uncontested fact, Parag 3 

3
 Uncontested fact, Parag 6, 10 

4
 Uncontested fact Parag 13 
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slowly but the fights did not abate, instead spreading all across the country. In the 

beginning of January 2018, over the course of New Year celebrations in Tyrea, ethnic 

violence resulted in hundreds of casualties, with the subsequent incidents of between 

Minyar and Tatyar groups being reported increasingly frequently.
5
 

7. To avert the situation, on 12 January 2018, the Respondent passed Law 0808-L 

Amending the Law on Media and Communications (“Law 0808-L”), which required all 

social networks to introduce a filtering algorithm preventing the dissemination of hate 

speech. The new law (the “Promulgation Decree”) provided for a 60-day deadline for 

compliance with the new requirements, including for the algorithm to be developed and 

implemented and existing users identified.
6
 

8. The requirement to implement a filtering algorithm was generally regarded as fair and 

justifiable, and the Claimants already had in place certain generic filters used worldwide 

both  for examining content and detecting fake accounts.
7
  

9. Meanwhile the situation across Tyrea worsened rapidly, with the police struggling to 

stem the rampant violence spreading across the country. Thirty (30) days into the term for 

compliance Respondent decided it had to act without delay. The President’s new decree 

dated 11 February 2018 reduced the deadline for compliance with the new requirements 

to 45 days, setting the deadline for compliance to 28 February 2018.
8
   

10. Claimants complied with the new deadline but the algorithms implemented turned out to 

be not entirely effective. Thus it became clear that the Claimants’ algorithm could not 

succeed in curbing the spread of misinformation.
9
 

11. As the result of failure of the algorithm and violent incidents spinning out of control 

(such as clashes erupting in  the Respondent’s capital despite heavy security presence) 

and a resultant fear of slipping back into civil war, the Respondent decided to block 

FriendsLook, Whistler and SpeakUp entirely. On 28 February, 1 March and 2 March 

2018, the TCA, after investigating the matter, issued the ordinance blocking the 

Claimants’ websites for non-compliance with the new legal requirements for social 

networks.   

                                                           
5
 Uncontested fact Parag 14 

6
 Uncontested fact Parag 15 

7
 Uncontested fact Parag 16 

8
 Uncontested fact Parag 19 

9
 Uncontested fact Parag 19 
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12. Other social networks being less popular and less convenient for spreading hate speech 

were therefore less dangerous. And the government is using the truth seeker to counter 

false information.
10

 

13. On 29 June 2018, the Claimants submitted their request for arbitration to the ICSID 

Secretariat alleging that Respondent's actions breached Article 3 (FET) and 6 

(expropriation) of the BIT.   On 3 September 2018, the Respondent responded for the 

request of arbitration, arguing that the tribunal lacks jurisdiction over the dispute and that 

the respondent did not violate the FET and did not expropriate the Claimants. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
10

 Uncontested fact Parag 13 
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1. Argument on Provisional measure 

14. Respondent submits that, provisional measure should to be taken by the Tribunal to stop 

the Claimants from publicizing and aggravating the dispute.
11

 The Claimants are 

purposefully disseminating inaccurate information on international media about the 

respondents’ position and are therefore jeopardizing the credit and reputation of the 

respondent. The respondent therefore requests the tribunal to order the Claimants to stop 

publicizing and aggravating the dispute pending the resolution of the case. 

15. As can be derived from Article 47 of the ICSID Convention and Rule 39(1) of the ICSID 

Arbitration Rules, and as established by several ICSID tribunals provisional measures can 

recommended when the applicant cannot await the outcome of the decision on the merits 

(urgency)
12

 and that the measures are necessary to avoid irreparable harm (necessity
 
).

13
  

16. Article 47 and Rule 39 recognise that the rights which a party asserts and seeks to 

preserve and protect in an arbitral proceeding may be effectively destroyed or seriously 

prejudiced by the action of the other party taken before a Tribunal is able to reach a final 

decision on the merits of the dispute between them. Thus power is conferred on the 

Tribunal to restrain such action in order to preserve the effectiveness and integrity of the 

proceeding and avoid severe aggravation of the dispute. 

17. Respondent submits that, in the instant case provisional measures must recommend as 

there is demonstrable need for it. The Claimants media campaign is currently causing and 

will cause an irreparable harm to the Respondent’s identified right, there is an urgent 

necessity to avoid such irreparable harm, and the provisional measures requested by the 

Respondent when implemented will in fact cause the irreparable harm to be avoided. 

Moreover, the request is urgent to preserve the effectiveness and integrity of the 

proceedings and avoid severe aggravation of the dispute.
14

 

1.1.Claimants have been waging an aggressive, one-sided media campaign against the 

Tyrian Government since the initiation of this arbitration 

18. Respondent submits that, since the initiation of the arbitration, the Claimants have 

engaged in waging a one-sided large-scale aggressive media campaign against the Tyrean 

                                                           
11

 Statement of Uncontested fact pp. 53 
12

Quiborax v. Bolivia, para. 153. 
13

 Occidental v. Ecuador, para. 59 and 61; Plama v. Bulgaria, para. 38. 
14

 Perenco V. Ecuador, Para. 43. 
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Government both within and outside Tyrean territory aimed at aggravating the dispute 

and mischaracterising Tyrea and measures taken by its government.
15

 

19. Claimants consistently made false publications through several media agencies with 

regard to the facts that form the basis of the present proceedings. Claimants’ media 

campaign is showcased in multiple examples of (both print and digital) media titles 

around the world. The Respondent has already submitted to this tribunal more-than 14 

excerpts of international Medial articles, such as: The Business Frontier; The World 

Times; LookOut Post; Global Diplomatic Report; The Global Herald; news around the 

world.com; Tyrea’s International News; The Freedom Writer; The World Times; Vox 

Mundus and international-news.com.
16

 

20. In the above cited entirely one-sided and conclusory Medial Articles Claimants used 

extremely obnoxious and exorbitant languages such as “Freedom of Expression under 

Fire”; “Hypocritical State finds freedom of expression hypocritical”; “How human rights 

are, once more, violated in Tyrea”;  “You are not free to post”; “The Freedom You 

Requested Cannot Be Found”; “Filtering Freedom Down: Lessons from Tyrea”; “No 

news, good news: Social Media Censorship in Tyrea”, and several others which are 

aimed to portray Respondent as an oppressor of free speech and paint a distorted picture 

of the dispute.
17

 

21. Moreover, Claimants have engaged in publication of case materials, intentionally 

distorting the context. In October 2018 most outrageously, “The Global Herald” 

published the Request for Arbitration. This also led to the downgrading of Tyrea with 

regard to freedom of expression by several NGOs, such as Amnesty International and 

Reporters without Borders
18

 

22. This media propaganda war waged by Claimants is highly likely to inflict serious damage 

on Respondent’s economy, further exacerbate the volatile political situation in Tyrea and 

generally aggravate the dispute and adversely affect Respondent’s rights. 

23. Moreover, such a trial by the media would inevitably exacerbate the dispute and severely 

compromise Respondent’s right of due process. Therefore, Respondent submits that the 

                                                           
15

 Respondent’s Request for provisional measures, para. 2. 
16

 Respondent’s request for provisional measures,  para. 3. 
17

 Respondent’s request for provisional measures, para. 3. 
18

 Respondent’s request for provisional measures, para. 4. 
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Claimants must be estopped from promoting, stimulating, or instigating the publication of 

false, unfounded, and misleading propaganda statements to the media, abstain from, 

presenting their case selectively outside this Tribunal, or otherwise jeopardizing 

Respondent’s rights in this dispute. 

1.2. The Application satisfies the requirements of Article 47 of the ICSID Convention 

24. Respondent submits that, this Application satisfies the following relevant requirements 

specified in Article 47 of the ICSID Convention in order for a tribunal to order 

provisional measures: 

1.2.1. Right to the Procedural Integrity of the Arbitration Proceedings and Non-

Aggravation of the Dispute. 

25. The International Court of Justice and ICSID Tribunals have on several occasions issued 

provisional measures directing the parties not to take any actions which could aggravate 

or extend the dispute or render more difficult their settlement.
19

 

26. Respondent submits that it seeks protection of its “vital procedural rights,” including the 

right to due process and the right to the non-aggravation of the dispute, which are “self–

standing rights” subject to protection under Article 47 of the ICSID Convention.
20

 

27. In the instant case Claimants Medial Campaign and propaganda extremely affects the 

impartiality of the members of the Tribunal, seriously jeopardising Respondent’s position 

in this dispute.
21

 Media Campaign also creates external pressure on the parties, witnesses, 

experts and other participants in the process. In addition, it also exacerbates the dispute, 

especially in this case since the dispute is based on blockages of social Medial Platforms. 

28. This media propaganda war waged by Claimants is highly likely to inflict serious damage 

on Respondent’s economy, further exacerbate the volatile political situation in Tyrea and 

generally aggravate the dispute and adversely affect Respondent’s rights
22

 

29. Tyrea is a country in a political and economic transition. In this context, it has taken 

actions to attract foreign investment most importantly; Respondent is planning a large 

                                                           
19

 Pulp Mills case, para. 49. 
20

 Burlington v.  Ecuador, para. 60; Plama v. Bulgaria, para. Quiborax v. Bolivia, para. 117-118. 
21

 Respondent’s Request for Provisional measure, para. 7. 
22

 Respondent’s Request for Provisional measure, para. 9. 
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“sovereign bond issuance”
23

 and has made a bid for hosting World Expo, which expected 

to generate large revenues for the Respondent and boost Tyrea’s image worldwide. 

Claimants’ conduct could greatly undermine this attempt to develop a more extrovert 

economy and promote the country’s growth.
24

 In November 2018, Whistler’s 

representative stated that they would stop –“Media campaign- and lobbying-“ “when 

Tyrea withdraws its World Expo bid”. This same is repeated in December 2018, by a 

SpeakUp representative when it stated outright that “the lobbying will continue”
25

. This 

act of Painting a grim picture of the country will undoubtedly aggravate its international 

position and is very likely to have highest damage on Respondent’s economy. 

30. In addition, as already discussed hereinabove Claimants engaged in publication of case 

materials, intentionally distorting the context. Claimants also admitted the publication of 

Request for Arbitration in “The Global Herald”.
26

 

31. As established in Biwater Gauff v. Tanzania, Lao Holdings v. Laos and Abaclat v. 

Argentina case, ICSID tribunals have made it clear that unilateral publication of 

pleadings, memorials, Arbitral documents and others must be restricted in order to protect 

procedural rights, in particular to avoid publicising a misleading picture or impression of  

the  dispute.
27

 Claimants do not have an unfettered general right to unilaterally publish 

the Arbitration Documents, whether their own or Respondent. As established by several 

ICSID tribunals, such as AMCO v.  Indonesia, World Duty Free v.  Kenya, and Churchill 

v.  Indonesia, any right to engage in public discussions is not unlimited but is qualified 

most notably by the duty to act in good faith and not to exacerbate the dispute.
28

 

32. Respondent also provides that, this request is compatible with the requirements of 

transparency. First, as recognized in Abaclat v. Argentina,
29

 and Biwater Gauff v. 

Tanzania
30

 case, unrestricted transparency cannot prevail over the integrity of the 

proceedings and the parties’ due process rights. Second in the instant case Claimants does 

not suffer any damages by the restriction. 

                                                           
23

 Respondent’s Request for Provisional measure, para. 10. 
24

 Respondent’s Request for Provisional measure, para. 8. 
25

 Respondent’s Request for Provisional measure, para. 7. 
26

 Procedural Order No. 3, para.  
27

 Biwater  v. Tanzania, para. 136, 158-159; Lao Holdings v. Laos, para.  13; Abaclat v. Argentina, para. 102-104. 
28

 Amco v. Indonesia, para. 412; Duty Free v.  Kenya, para. 16; Churchill v. Indones, para. 9, 20, and 57. 
29

 Abaclat  v. Argentina, para. 72, 79. 
30

 Biwater v. Tanzania, para. 149. 
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33. Finally, the continuous misuse and misrepresentation of arguments and the dispute in 

domestic and international media will further inflame the social and political situation in 

the country, something that the very measures in question were trying to prevent. 

Respondent asserts that these false, unfounded and misleading Media campaigns are 

harmful and the damages they will cause are irreparable. For the foregoing reasons, Tyrea 

requests that the Tribunal grant the requested provisional measures and award Tyrea all 

the costs in connection herewith. 

1.2.2. Claimants Media Campaign violates the right to the exclusivity of the ICSID 

proceedings under Art. 26 of the ICSID Convention 

34. Among the rights that may be protected by provisional measures is the right guaranteed 

by Article 26 to have the ICSID arbitration be the exclusive remedy for the dispute to the 

exclusion of any other remedy, whether domestic or international, judicial or 

administrative. The first sentence of Article 26 of the ICSID Convention provides that; 

a. Consent of the parties to arbitration under this Convention shall, unless otherwise 

stated, be deemed to consent to such arbitration to the exclusion of any other 

remedy. 

35. Pursuant to this principle, which lies at the very heart of the ICSID institution and 

mechanism, once the parties have consented to ICSID arbitration, they must refrain from 

initiating or pursuing proceedings in any other forum in respect of the subject matter of 

the dispute before ICSID.
31

 The parties to a dispute must refrain from any measure 

capable of having a prejudicial effect on the rendering award or decision, and in general 

refrain from any action of any kind which might aggravate or extend the dispute or render 

its resolution more difficult.
32

 The object of this provision is not in doubt. It is to ensure 

that an ICSID Tribunal, duly constituted, has exclusive jurisdiction over any dispute of 

which it is seized. 

36. In the instant case Claimants regarded arbitration as too slow, so in parallel to the arbitral 

proceedings, they engaged in a public relations firm and resorted to other measures
33

 such 

                                                           
31

 Tokios Tokelés v. Ukraine, para. 1. 
32

 Tokios Tokelés v. Ukraine, para. 2. 
33
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as engaging in lobbyists to pressure Tyrean authorities to revoke the measure, by 

targeting the online accounts of individuals responsible for making the decision.
34

 

37. Subject to protection under Article 47 of the ICSID Convention, Respondent contends 

that the right to the due process includes a right to a trial exclusively before this Tribunal, 

rather than a trial in the media or trial by media. Respondent submits that ICSID tribunals 

have recognized that publishing arbitration documents can threat a party’s due process 

rights and the integrity of the proceedings by creating a “misleading picture” of the 

dispute in the media and thus a “parallel forum for the resolution of the dispute”.
35

 

38. By engaging in false, unfounded and misleading Media campaigns and engaging 

lobbyists to pressure Tyrean authorities by attacking their online account in order to exert 

pressure on the Respondent by creating a grim picture of Respondent’s policies,
36

 the 

Claimant engaged in self-help which justifies the provisional measures sought by the 

Respondent. 

1.3. Necessity of the measure requested 

39. Respondent submits that the requested provisional measures are necessary to assist the 

Parties to avoid actions that might aggravate or extend the dispute, and render its 

resolution more difficult. From the evidence submitted and taking into account the very 

specific features of this case, the mere likelihood of future exacerbation of the dispute or 

procedural unfairness is sufficient for the Tribunal’s intervention in the interest of 

safeguarding the orderly conduct of arbitration. 

40. In this case, Claimants large scale Media campaign, and publication of the Excerpts and 

other Arbitration Documents will (i) put “enormous media pressure” on the Respondent 

to comment on the arbitration, (ii) lead to a discussion in the media of the specific issues 

to be decided in the arbitration and (iii) result in the misuse of such arguments to fuel a 

political debate in Tyria. 

41. Respondent is mindful that provisional measures “will not be necessary when a party can 

be adequately compensated by an award of damages if it successfully vindicates its rights 

                                                           
34

 Respondent’s Request for Arbitration, para. 7. 
35

 Tallinn v. Estonia, para. 32. 
36

 Respondent’s Request for Provisional measure, para. 7. 
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when the case is finally decided.”
37

 But in the instant case respondent’s rights under 

threat -such as damages to respondents economic, social, political right, and harm to the 

procedural integrity and aggravation of dispute- are irreparable through damages. To 

preserve the legitimate rights of the requesting party, in the right to provisional measures, 

request for relief is not only for damages but also for declaratory relief under the 

provisions of the Treaty. 

42. As to the proportionality of this Request, Respondent submits that Claimants have no 

right to wage Media campaign, publish the Arbitration Documents, are under no legal 

obligation to publish the Arbitration Documents and thus will suffer no harm if the 

Application is granted. 

43. Respondent concludes that restrictions on publication of the Excerpts and other 

Arbitration Documents are therefore necessary to protect Respondent’s vital rights of due 

process, the right not to have the dispute exacerbated, the right to protect the integrity of 

these proceedings, and to prevent external pressure on Respondent, its representatives, 

witnesses, and experts and to avoid the kind of “trial by the media” that Claimants have 

been seeking to impose.
38

 

1.4.  Urgency of the measure requested 

44. The Respondent submits that there is considerable advantage for both parties in the 

issuance of provisional measure. It has been accepted by several ICSID tribunals that if 

the requested measure relates to the integrity of the proceedings or to the non-aggravation 

of the dispute, it is always urgent.
39

 

45. Publication and the ensuing trial by media would cause irreparable harm to Respondent’s 

due process rights. Because the Claimants selective publication of Arbitration documents, 

and large scale Media campaign  have  already unleashed  waves  of  media  reaction, 

publication  of  the  Claimants Request for Arbitration and other Arbitration documents 

will  obviously generate  further  media  coverage,  leading  to the potential  and  equally  

harmful outcomes 

                                                           
37

 Perenco v. Ecuador, para. 43, 53, 60. 
38

 Abaclat  v.  Argentina, para. 72, 79; Biwater v. Tanzania, para. 149. 
39

 Quiborax v. Bolivia, para. 153. 
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46. ICSID tribunals established that the requesting party need not prove that “serious” harm 

is certain to occur. Rather, it is generally sufficient to show that there is a material risk 

that it will occur. The requirement of showing material risk does not, however, imply a 

showing of any particular percentage of likelihood, or probability, that the risk will 

materialize. The proper requirement is that the requesting party must establish the 

existence of a sufficient risk or threat that grave or serious harm will occur if provisional 

measures are not granted.
40

 

47. Respondent submits that urgency arises when the matter to be decided cannot wait until a 

decision on the merits of the dispute, which is clearly the case here. The multiple harms – 

such as damages to respondent’s economic, social, political right, and harm to the 

procedural integrity and aggravation of dispute- threatened here are distinct, severe, and 

indeed irreparable, and will make this dispute much more difficult of solution. Thus, 

Responded concludes provisional relief is warranted in the instant case, as Claimants 

Medial Campaign unless enjoined, will severely aggravate the dispute and increase the 

Respondents’ damages. 

2. Arguments on Jurisdiction and Admissibility 

2.1.The Tribunal lacks Jurisdiction Ratione Voluntatis 

48. Respondent submits that, since there was no mutual consent by the Parties to submit the 

dispute to ICSID before Respondent’s denunciation of the ICSID Convention on January 

5, 2018, and that Article 9 of the BITs was rendered ineffective by Respondent’s 

denunciation of the ICSID Convention and therefore does not provide an alternative basis 

for the jurisdiction of the Tribunal, therefore, the Tribunal lacks jurisdiction ratione 

voluntatis. 

2.1.1 Tyria is not a party to the ICSID Convention 

 

49. As per Article 25 of the ICSID Convention, State must be a Contracting State of 

Convention in order for the Centre to have jurisdiction over a given dispute. By operation 

of Article 72 of the ICSID Convention, for the rights and obligations of the parties arising 

out of consent to the ICSID jurisdiction to survive, this mutual consent is to be 

                                                           
40
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established prior to the denunciation of the ICSID Convention by the Host state.
41

 By the 

time this proceeding was filed, Respondent had already voluntarily exercised its right to 

denounce the ICSID Convention and, by so doing, had withdrawn its consent to submit 

disputes to the jurisdiction of the Centre. In sum, Respondent is not a party to the ICSID 

Convention and did not have that status at the time when this proceeding was filed. 

 

2.1.2 Respondent’s consent to arbitration terminated upon its denunciation of the 

Convention 

50. Respondent submits that, as established in Illinois v. Venezuela
42

 and Tenaris v. 

Venezuela
43

 once a notice of denunciation is given under Article 71, consent can no 

longer be perfected through acceptance of an offer contained in a BITs since the offer has 

become ineffective. 

51. The prominent figure of ICSID jurisprudence, Prof. Schreuer, and Prof. Broches, in 

similar language unequivocally stated that once a denunciation of the Convention has 

been notified, consent to submit a dispute to the Centre cannot be perfected.
44

 

52. The fact that Articles 71 and 72 have different critical dates establishes that these Articles 

have different scopes of application and that there can be no overlap between the two 

provisions.   

53. In Illinois v. Venezuela case tribunal established that, article 72 regulates the 

consequences that flow from the exercise of the right of denunciation in Article 71 on the 

Contracting State’s position as a party in an ICSID arbitration. The Tribunal held that, 

Article 71 addresses [state] as a Contracting State to the ICSID Convention, whereas 

Article 72 addresses [state] as a party in ICSID arbitrations.
45

  

54. Articles 71 and 72 of the ICSID Convention have to reconcile two different objectives. 

The first is to facilitate a Contracting State’s orderly exit from the ICSID Convention in 

case of a denunciation. The second is to protect the legitimate expectations of those who 

have relied upon that Contracting State’s consent to ICSID arbitration. If Article 72 were 

to be interpreted to extend to potential agreements to arbitrate in addition to existing 

                                                           
41

 C. Schreuer, Denunciation of the ICSID Convention, p. 355. 
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 Illinois v Venezuela, para. 277. 
43

 Tenaris v. Venezuela para.122. 
44

 C. Schreuer, Denunciation of the ICSID Convention  
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Illinois V. Venezuela, para. 269. 
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agreements to arbitrate, it would follow that the Contracting State that has denunciated 

the ICSID Convention could potentially be the respondent party in an unlimited and 

unforeseeable number of future ICSID arbitrations for decades after its denunciation 

comes into effect (i.e., as long as its unilateral consent remained binding in investment 

treaties). This would be antithetical to an orderly exit from the ICSID Convention. 

Indeed, it would also impact detrimentally on the other Contracting States to the ICSID 

Convention.
46

 

55. The Tribunal also held that, it is also clear from the express terms of Article 72 that the 

consent to the jurisdiction of the Centre is preserved up until the point in time at which 

the depository receives the notice of the Contracting State’s denunciation of the ICSID 

Convention pursuant to Article 71. This means that consent to the jurisdiction of the 

Centre is preserved if it was given prior to the notice of denunciation being received by 

the depository in accordance with Article 72, but the Contracting State’s rights and 

obligations as a party to the ICSID Convention terminate six months later in accordance 

with Article 71.
47

 

56. Last paragraph of Article 25 provides that “no party may withdraw its consent 

unilaterally once the parties have given their consent”, on this regard the tribunal in 

Illinois v. Venezuela case held that “the last sentence of Article 25(1) simply means that 

where there is perfected consent, it cannot be undone by the conduct of one of the 

parties”.
48

 The jurisdiction of the Centre is thus founded upon perfected consent.
49

 

57. In similar vein, pro. Schreuer explains that, Article 72 contains a different rule on the 

effective date of the denunciation with respect to consent. Therefore, Article 72 modifies 

the general rule of Article 71 in two ways: 

a) The critical date for the denunciation’s effect on consent is not the 

general rule on the taking of effect of the notice of denunciation (6 

months after its receipt) but rather the date of its receipt. 
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b) Rights or obligations arising from consent to jurisdiction remain 

unaffected by the denunciation even beyond the date the 

denunciation takes effect i.e. beyond the six-month period.
50

 

58. In similar vein, when explaining the purpose of Article 72, pro. Broches stated that “the 

intention…was to make it clear that if a State had consented to arbitration, for instance by 

entering into an arbitration clause with an investor, the subsequent denunciation of the 

Convention by that Sate would not relieve it from its obligation to go to arbitration if a 

dispute arose.”
51

 

59. That is to say, if the denunciation took place before consent to arbitrate was given, the 

rights and obligations arising from such transaction will be extinguished. And if consent 

is perfected before the denunciation the rights and obligations under the Convention 

remain unaffected. On the other hand, if the investor attempts to take up the prior offer of 

consent after the date of receipt of the denunciation, the Centre will be without 

jurisdiction.
52

 Thus, once the State withdraws its unilateral statement by denouncing the 

Convention before it has been accepted by any investor, no investor could later bring a 

claim before the Centre. If, however, the unilateral offer of the State has been accepted 

before the denunciation of the Convention, disputes arising between the State and the 

investor after the date of denunciation would still be within the jurisdiction of the 

Centre”
53

 

60. On the contrary, Article 71 of the ICSID Convention regulates the effects of the 

denunciation, on those other rights and obligations not arising out of consent of the 

parties. Prof. Schreuer explains that the six-month period provided for in Article 71 

applies to other obligations incumbent upon a Contracting State under the Convention, 

such as respect for the Centre’s immunities and privileges (Articles 18-24) and 

recognition and enforcement of awards (Article 54).
54

 In similar vein Prof. Broches 

explained that: 
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a. [i]f the State withdraws its unilateral statement by denouncing the Convention 

before it has been accepted by any investor, no investor could later bring a claim 

before the Centre.
55

 

61. Accordingly, the Respondent submits that, since the six-month period established by 

Article 

71 does not extend to the rights or obligations arising out of Tyria’s consent to the 

jurisdiction of the Centre, this Article cannot be relied upon by investors to extend the 

denouncing party’s consent to ICSID jurisdiction beyond the denunciation of the 

Convention. Thus based upon the ordinary meaning of the terms of Article 72 in their 

context that it is only where consent to arbitration to the jurisdiction of the Centre is 

perfected, such that it generates rights and obligations under the ICSID Convention, that 

those rights and obligations persist following the receipt of a notice of denunciation by a 

Contracting State pursuant to Article 71.
56

 

62. The Illinois v. Venezuela, tribunal did not accepted the conclusion reached by Venoklim v 

Venezuela, and Blue Bank v Venezuela tribunls as there “there is no analysis of the text of 

Article 72 and no explanation of how the majority arrived at [their] conclusion”.
57

 

63. Respondent concludes that, once a notice of denunciation of the Convention has been 

given under Article 71 – in this case, on 5 January 2018 – consent can no longer be 

perfected by way of acceptance by an investor of an offer to arbitrate contained in an 

investment treaty or a law, since such offer to arbitrate will have ceased to be effective 

and thus capable of acceptance. In other words, there is no longer an offer to submit 

disputes to an ICSID tribunal on the part of the denouncing State. 

 

2.2 Claimants are not investors under the BITs.  

64. According to article 1 (B) of the BIT, an investor is defined as: ‘[…] a person or, an 

enterprise of contracting party that […] has made an investment in the territory of the 

other contracting party’. According to Article 31 of the Vienna Convention on the Law of 

Treaties (“VCLT”), a treaty should be interpreted “in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context and in the light of its object 
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and purpose.”
58

 The ordinary meaning of the expression that “an enterprise of a 

Contracting Party” in Article 1. B of the BIT is thus “a juridical person” with the 

“nationality” of a contracting state. The BIT does not, however, expressly provide the 

relevant test for the purpose of determining nationality of an enterprise (or a juridical 

person).  Claimants’ allegation that the place of incorporation test should be used in the 

present dispute to determine nationality of an enterprise essentially violates the very 

language and object and purpose of the BIT which does not recognize any principle for 

the settlement of dispute concerning nationality. Hence, the Tribunal should limit its 

assessment of nationality to the language of the BIT because it is what the parties 

expressly provided or intended to mean that should be read into the relevant BIT.
59

 Under 

the general principle of international investment law, the bond of nationality must be real 

i.e., a national must have an effective economic link with its country of nationality.
60

 To 

determine whether or not an enterprise has real and effective connection, a genuine link 

with its country of nationality is taken into consideration.  In his dissenting opinion in 

Tokios Tokelès case, Prosper Weil strongly favoured the realistic approach preferred by 

the Banro American tribunal; he suggested that when it came to mechanism and 

procedures involving States and implying therefore, issues of public international law, 

economic and political reality was to prevail over legal structure.
61

 Moreover, in 

Barcelona Traction case, ICJ concluded that a close and permanent connection should be 

established for the determination of corporate nationality.
62

  In the case at hand, however, 

Claimants do not have any real and effective link with Tyrea because, the three platforms 

have strong commercial presence in more than one hundred countries therefore they have 

strong existence outside of Tyrea so it is difficult to say there is effective control by 

Tyrean government. Furthermore, Claimants business management is solely undertaken 

by the regional management organs. Hence, since the Claimants are not nationals and 

investors of Tyrea, they cannot file claims against Respondent based on the BIT.   

2.3 The tribunal does not have jurisdiction because of the criminal nature of the case 
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65. As per Art 25 of the ICSID convention, the tribunal will have jurisdiction over a case 

only if the case pertains to investment. However, the present case involves a criminal 

nature and therefore the tribunal is without jurisdiction.  

66. Law No. 1125-L of the Tyrean government deals with Medea and Information. In 

addition, Article 117 of the Tyrean Penal Code clearly stipulates offences that relate to 

the misuse of mass media. Now, the supplements, namely: Article 51 bis of Law No. 

1125-L as amended by Law No 0808-L and Article 117 (s) of the penal code were 

additions that came about to indicate the new development in the area.  

67. Accordingly, the supplement to the law on media and information required the insertion 

of social network filtering and control algorithms and the Penal Code provides the 

resultant punishments that would follow for failure to comply with the requirements set. 

Hence, failure to comply with the requirement results in temporary or permanent 

blockage of the relevant networks and fine ranging from 50,000-100,000 TKC (Tyrean 

Ke-Tse).
63

The Law also provides that the deadline for implementation of the algorithms 

shall be determined by the decree of the President of the Republic of Tyrea and that the 

penalties are to be imposed by the Tyrean Communications Authority.
64

 

68. Furthermore, following the Promulgation of the Law No. 0808-L Amending the Law on 

Media and Information, Decree No. 0578/201-D as attached thereto, provided 60 

calendar days for the preparation of the algorithm that begun to run from January 12, 

2018.
65

 In 11 February 2018, Decree No. 0599/201-D amended the decree in force and 

shortened the deadline to 28 February because time only exacerbated the already dire 

situation in the Republic.  

69. Thus, because the Claimants failed to live upto the requirements provided by the laws 

and decrees of the Republic, the Communication Authority of the Republic of Tyrea has 

seen it fit to block the Claimants social media network within the mandate given to it by 

Tyrean laws. Thus, since the claimants have transgressed the criminal law of the Tyrean 

government, they are penalized accordingly. Thus, since the present case concerns the 

infringement of a criminal law and is not an issue of investment, the tribunal does not 

have the jurisdiction to entertain the case. 
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2.4 The Respondent also holds that the tribunal has no jurisdiction to hear Claimants cases 

jointly in a multi-party arbitration.  

70. Respondent submits that the multi-party claim proceeding is unprecedented since the 

States Parties to the ICSID Convention did not consent to jurisdiction over multi-party 

Claim. And neither the ICSID Arbitration Rules and Procedures nor the Tyrea-Kitoa BIT 

and Tyrea-Novanda BIT provide any standards or procedures to govern proceedings of 

that kind. Both the ICSID Convention and the BITs are limited to single investor disputes 

and do not even allude to the possibility of collective actions, let alone do they establish 

the necessary and appropriate procedures for such proceedings 

71. The Respondent submits that in order for Claimants to meet their burden for establishing 

jurisdiction, they must demonstrate both that the ICSID Convention and BITs permits 

arbitration of multi-party claims. However, it is prima facie evidence that, both ICSID 

Convention and Rules and the BITs do not expressly envisage actions brought by a 

plurality of claimants. Respondent contends that the Tribunal should dismiss the present 

case for lack of jurisdiction. 

2.4.1. Both the ICSID Convention and BITs does not authorize multi-party claims 

72. Respondent contends that nothing in the ICSID Convention and the Tyrea-Kitoa BIT and 

Tyrea-Novanda BIT provides Claimants with any right to bring multi-party claims before 

an ICSID tribunal. The absence of any express provisions for collective proceedings 

cannot be construed to implicitly allow for such actions rather, the opposite is true since it 

constitutes powerful evidence of the absence of any intent by the parties to these 

instruments to permit such claims.  

73. Unlike domestic jurisdiction which is mandatory, International jurisdiction is voluntary, 

and thus must be expressly consented.  Hence, Respondent sharply disagrees with the 

finding in the Abaclat Decision that for admitting multi-party proceedings in ICSID a 

supplementary expression of consent in addition to the general consent given to ICSID 

arbitration is not necessary. 

74. Furthermore, international and domestic instruments allowing for collective or mass 

claim proceedings contain detailed legal provisions regarding whether a case is suitable 

for collective treatment and establish specific procedures to handle such cases. In 
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contrast, the absolute absence of procedural rules for collective proceedings within the 

framework of the ICSID Convention provides further evidence that such proceedings do 

not fall within the Convention’s jurisdictional scope.  

75. In particular, in domestic jurisdictions where collective or mass claims are permitted 

(suchas in the Respondent’s___), these are typically authorized by specific legal 

provisions representing a policy choice by the jurisdiction to provide for such a means of 

conflict resolution in appropriate circumstances. These provisions set out detailed 

procedures established by a legislative type body to ensure fairness of representation and 

due process of law to all participants before any case is permitted to proceed on a 

collective basis. 

76. In a similar vein, Respondent submits that the multi-party claim facilities that have 

occasionally been created by international instruments (e.g. the UN, Compensation 

Commission and NAFTA Article 1126) likewise provide specially designed procedures 

for addressing these kinds of claims recognizing their unique nature. In each of the 

examples of such multi-party claim facilities, their establishment has involved careful and 

detailed drafting of rules and procedures by which to ensure the proper handling of 

multiple claims. 

77. The ICSID Convention and the Tyrea-Kitoa BIT and Tyrea-Novanda BIT contain no 

such procedures, and this silence is itself powerful evidence of the absence of any intent 

by the parties to these instruments to permit such claims; in fact, multi-party claim 

proceedings were highly controversial, or entirely prohibited, at the time when those 

instruments were adopted.  

78. Respondent criticizes the Abaclat Tribunal for interpreting its jurisdictional basis beyond 

“the horizon of foreseeability”, i.e. extending jurisdiction to what the parties could not 

have foreseen at the time consent was given. From this Respondent concludes that 

accepting jurisdiction over this collective action would manifestly disregard the 

jurisdictional limits imposed by the ICSID Convention and Respondent’s consent to 

arbitrate in Art. 9 Tyrea-Kitoa BIT and Tyrea-Novanda BIT and that it is therefore not 

within the powers of an ICSID tribunal to do so. 

79. Respondent does not disagree, however, that multi-party proceeding between closely 

related investors may be possible if the parties expressly offer their consent to it. But, in 
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no case an arbitral tribunal on the basis of its own motion, without any express consent of 

the party in the pertinent constitutive documents or institutional arbitration rules, create 

or permit a multi-party claim procedure. 

80. In the case where the tribunal proceeded without the consent of the party, the decision 

was flawed by the dissenting opinion of participant arbitrators.
66

 

81. Respondent emphasizes that there is no a single case in the ICSID Convention’s history 

which was initiated by multiple parties and permitted without the respondent State’s 

consent, fully accepted by all the arbitrators of that particular case. The existence of such 

dissenting opinion and the lack of any such jurisprudence reflects the absence of any 

provision in ICSID law that would remotely permit such a claim. 

82. The Respondent submits that, Claimants claim emerge from different treaty instruments 

and the Claimants have divergent interests and their claims are thus not suited for multi-

party treatment. In the Respondent’s eyes, this dispute brings together contractually 

unrelated persons with different applicable laws. 

83. The fact that the link between the Claimants is the invocation of the entirely similar BITs 

or a common claim for damages is not enough in order to consolidate the claims of 

several Claimants. Arguing that all the Claimants involved have purportedly been 

affected by the same measure is not sufficient either since there was no a strong 

preexisting connection between claimants. 

84. The arguments that jurisdiction should exist because this is the most efficient, favourable, 

cost-effective way to proceed and would eliminate inconsistent decisions, from the point 

of view of the Respondent, these must fail as a matter of law. ICSID is a strictly consent-

based institution and lack of consent is an absolute bar to jurisdiction that cannot be 

overcome by policy considerations. 

2.4.2. Multi-party proceeding in this case Violates of fundamental principles of due process 

85. Respondent further submits that, in the absence of anything like multi-party claim 

procedures in the ICSID arbitration, the present Claimants request violates fundamental 

principles of due process. Because, the possibility for the Respondent to individually 
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analyze and address the claim of each Claimant is, however, a fundamental feature of its 

rights of defense in the present case. 

86. The Respondent points out that this Claimants joint submission merely scratches the 

surface of the problems of fairness and manageability. Given the absence of rules on 

multi-party claims in the framework of the ICSID Convention and therefore given the 

lack of applicable legal standards, it is impossible to discuss, much less decide, whether 

such standards have been met. This multi-party claim simply ignores the lack of such 

standards and at best asks the Tribunal to develop a sui generis process that the ICSID 

Convention and Rules never contemplated. 

87. Respondent further submits that Rule 19 of the Arbitration Rules, while stating the 

principle that the Tribunal controls and directs the unfolding of the proceedings through 

procedural orders, does not empower the Tribunal to create rules of procedure in order to 

pursue a collective or mass claim. Likewise, Art. 44 of the ICSID Convention allows for 

the replacement of a small missing element and not whole sets or chapters of rules that 

cover complete segments of procedure. In Respondent’s view, the procedural adaptations 

envisaged by the Tribunal in the Abaclat case go beyond what is allowed for a tribunal 

within the framework of the ICSID Convention. 

88. The respondent concludes that acceptance of jurisdiction over these claims would 

“manifestly disregard” the jurisdictional limitations imposed by the ICSID Convention 

and the limits of the consent given by the Respondent in the Tyrea-Kitoa BIT and Tyrea-

Novanda BIT. 

89. Moreover, it should be understood that the Claimants are consolidating their claim in bad 

faith
67

. They are consolidating their claim because they are required to do so by a third 

party. 

90. The claimants have competing interests.
68

 The direct and major competition between the 

claimants and the consequent need for complex confidentiality measures throughout the 

arbitration process would render the case complex. And there will be an unnecessary 

delay if the tribunal entertains the case in a multiparty fashion.
69
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91. The Claimants have engaged a public relations firm and have resorted to other bilateral 

means of resolving the issue at hand. For all these reasons, the tribunal lacks jurisdiction 

to entertain the present case. 

3. ARGUMENTS ON THE MERIT 

92. If the tribunal finds that it has jurisdiction to hear this dispute: the measure pertains to the 

regulatory power of the Tyrean state. 

3.1. Respondents Regulatory powers 

93. The Respondent submits that its action does not amount to expropriation of claimants’ 

investment within the meaning of Article 6 of the Tyrea-Kitoa BIT or Article 6 of the 

Tyrea-Novanda BIT respectively, and in any event were a lawful exercise of 

Respondent’s regulatory powers.
70

 

94. A state is not responsible for the act it does on its ordinary police power unless such act is 

discriminatory and causes the alien to abandon its property to the state. Thus, the 

respondent submits that it has not expropriated the Claimants’ alleged investment within 

the meaning of Article 6 ofTyrea-Kitoa BIT andTyrea-Novanda BIT.  Even though 

expropriation can occur in various forms, the new law on media is not expropriatory by 

nature. Respondent submits that the reference to measures having an effect equivalent to 

nationalization or expropriation’ under Art.6 BIT should not be construed to include 

regulatory measures’.
71

 In fact, “non-discriminatory regulatory actions by a party that are 

designed and applied to protect legitimate public welfare objectives such as public health, 

safety and the environment do not constitute indirect expropriation.” This can be 

witnessed from the decision of arbitral tribunals in separate occasions. The tribunal in SD 

Myers Vs. Canada; Methanex Vs. USA; Saluka Vs. Czech Republic all have come to the 

conclusion that states can take regulatory measures and that this should not be considered 

as an expropriation. The model treaty experience of developed countries also indicates 

the same. Then, if the regulation of public health, safety and the environment does not 

constitute an expropriation, then measures solely designed to protect the peace and 

                                                           
70

 Rudolf Dolzer and C. Schreuer; p. 223. 
71

 Sornarajah, p. 374. 



23 

security of a nation, namely ‘police power of states’ should not be construed as measures 

advancing expropriation.   

95. Thus, the respondent cannot be reasonably perceived to have interfered with the 

claimants investments so that the Claimants were made incapable of using, enjoying or 

disposing of their property within a reasonable period of time. Because the respondents’ 

measure neither made the claimants to undergo through a forced sale nor physically take 

over the property of the Claimants, the claim for expropriation is fallacious.  

96. Thus, since it is evident that the claimants are capable of using, enjoying or disposing 

their property, then how is it that it is claimed that there is an expropriation? Let alone 

expropriation, the measure does not have a similar effect as that would be produced by 

expropriation as the claimants can, should they choose, use enjoy and dispose of their 

properties at their will.  

97. The 1901 Draft Convention on the International Responsibility of states for Injuries to 

Aliens which contains specific categories of Indirect takings posits indirect taking as 

‘unreasonable interference with the use, enjoyment, or disposal of property as to justify 

an inference that the owner thereof will not be able to use, enjoy, or dispose of the 

property within a reasonable period of time after the inception of such interference’. Even 

this draft yet elaborate version of the convention fails to capture the present scenario. 

This is because, any reasonable interference with the use, enjoyment, or disposal of 

property that is done in view of curbing an immediate disaster will not be considered as 

an expropriation. Thus, for a measure not to be considered as expropriatory by nature, it 

suffices for the measure to be reasonable, non-discriminatory and within the regulatory 

power of the state. 

98. The Respondent submits that the measure taken does not amount to expropriation and 

that it is within the regulatory power of the Tyrean State. Enactment of the law Falls 

under Police Power of Respondent.  The phrase, ‘measures having an effect equivalent to 

nationalization or expropriationas’ in Art.  6 BIT should not be understood as widening 

the notion of expropriation envisaged under Art 6 and include legitimate measures. 

Accepting over-board definition of taking so as to include ‘regulatory taking’ will not be 

acceptable in general international law for the reason that legitimate regulatory measures 

–which fall under the police powers of a state – may affect (or deprive) property rights 
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and  cannot ordinarily be expected to give rise to claims of expropriation or scrutiny by 

international tribunals. 
72

  Respondent has sovereign right to protect its interests and its 

public security.
73

 International law recognizes that ‘regulatory taking’ is non 

compensable
74

 as it ‘falls within the police powers of a State, or otherwise arise from 

State measures like those pertaining to, inter alia, the regulation of the environment and 

human health.’
75

 States’ interference in areas of environmental protection and human 

rights concerns are so sovereign and dominant as to overwhelm individual interests.
76

 

‘Police power regulation allows for wealth deprivations when the state determines drastic 

action is required to protect the populace. It is well recognized and supported by 

overwhelming authority that general non-discriminatory regulation of investment is not 

expropriatory.
77

 That is, state interference on the basis of legitimate regulatory measures 

does not constitute compensable taking;
78

 no doubt exists particularly in situations in 

which public harm has already resulted or is anticipated.
79

  

99. Arbitral tribunals in several cases, including Philip Morris v. Uruguay
80

, Feldman v. 

Mexico
81

 and Saluka v. Czech Republic affirmed that legitimate regulatory activity 

cannot be characterized as expropriation. Hence, the respondent’s measure is not 

expropriation since it has taken such measure to protect its people.      

100. Even if Respondent admits that a State’s declaration that a particular interference 

with a foreign investment is justified by ‘police power’, this does not preclude an 

international tribunal from making its own independent determination of this issue, no 

attempt shall be made to search deeper to see whether the State was activated by some 

illicit motive where the reasons given are valid and bear some plausible relationship to 

the action taken.
82
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101. In the subject dispute, the law on media was issued following necessary risk for 

public security and for the very existence of the state. The law was promulgated because 

of the fact that Claimantss’ activities highly affected the respondent’s citizen.   

Accordingly, to protect the political integrity and the life and limb of its populace, it was 

“reasonably necessary” –as recognized in international law –for the Respondent, to 

impose an obligation on the Claimants’ platform to prevent hate speech through enacting 

the law on media.
83

  Hence, Article 6 of the BIT should not be interpreted so as to limit 

Respondent’s powers to regulate in the public interest. Widening the notion of 

expropriation beyond its meaning in international law would mean that Respondent 

shouldn’t have enacted the necessary measure to regulate (or protect) the environment 

and public or health.  By enacting the law on media, the Respondent acted within its 

police powers and, therefore, has not expropriated, directly or indirectly, Claimants’ 

investment.
84

 Moreover, there is no taking that has resulted in the effective loss of 

management use or control or there is no significant depreciation to the value of the 

assets of the Claimants. Hence, the measure taken by respondent does not amount to 

expropriation.
85

  

3.1.2 To hold that there is an expropriation, the effect of a measure should last for 

significant period of time and should be permanent.  

102. In LGE vs. Argentina
86

  and on several other occasions, international investment 

tribunals have decided and come to the conclusion that one must consider the duration of 

the measure and the degree of interference as it relates to the ownership rights of the 

investor to say that there is an expropriation. On this and on Iran- USA claims and on 

SD-Myers vs. Canada, the tribunals have indicated that a mere ephemeral interference 

with the rights of an investor cannot be considered as expropriation but that the effect of a 

measure should be permanent so as to rob the investor its investments. The present case 

represents a case of pressing urgency and one that calls for a drastic measures. Therefore, 

it is inevitable that such drastic times call for drastic measures. Thus, the respondent hold 
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that the measure taken by Tyrea is not permanent but a temporary measure and that the 

measure did not last for significant period of time. Moreover, the measure is undertaken 

until the tide subsides in favor of the people of Tyrea. Therefore, since the measure is 

temporary and not permanent and since the measure is called upon as the result of 

pressing urgency that encountered the people of Tyrea, the measure taken by the Tyrean 

government should not be considered as an expropriation.  

3.1.3 The measure of blocking the three Platforms was taken in response to claimants’ 

violation of respondent laws.   

103. Even if the Tribunal were to accept Claimant’s allegation of expropriation, the 

alleged expropriation is legitimate and is not compensable because the measure was taken 

in response to Claimant’s blatant violation of media legislation, and the Agreement.
87

  

Hence, it would be surprising if Respondent is to be required to pay compensation as 

doing so will negate the very purpose of the measure.
88

 That is, ‘to pay compensation 

would be to reward a wrongdoer. 

3.1.4. In case the tribunal finds the measure to be expropriatory, respondent should not be 

held liable to pay compensation for the alleged expropriation.  

104. The Respondent should not be liable, because the measure in question falls under 

the general exceptions in Art.  6 BIT, which clearly acknowledges the obvious right of 

Respondent to regulate in the public interest
89

–i.e., to adopt or enforce legitimate 

measures that do not conform to the BIT obligations.
90

 To avoid any potential 

controversy, the natural right of Respondent to regulate
91

 is expressly stated under Art. 6 

BIT. Thus, Respondent’s measure is justified under the general exceptions provision of 

BIT, for it was necessary: first for the protection of human life from violence and second 

to protect the very existence state of Tyrea. 

3.1.5. The measure was taken as a result of necessity
92
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105. Non-violent situations beyond the control of the host state are addressed under 

article 25 of the International Law Commission Articles on State Responsibility under the 

heading ‘necessity’. It is also widely accepted that this position reflects the position of 

customary international law. As such, Article 25 provides the circumstances in which 

necessity may be invoked. Accordingly, if such measure ‘is the only way for the State to 

safeguard an essential interest against a grave and imminent peril; if there is no 

international obligation that excludes the possibility of invoking necessity; if states’ 

breach of obligation impairs an essential interest of the State to which the obligation is 

owed or to other States that might be injured by an invocation of the necessity plea and if 

the State has not contributed to the situation of necessity, then states may invoke the plea 

of necessity based on the measure they have taken to avert such a grave and imminent 

peril.  

106. “Professor Ago and the Committee stated that the ‘essential State interest’ that 

allows the State to breach its obligation must be a vital interest, such as political or 

economic survival. Such grave dangers would include threats to a State's ‘political or 

economic survival, the continued functioning of its essential services, the maintenance of 

internal peace, the survival of a sector of its population, the preservation of the 

environment of its territory or a part thereof, etc’. Professor Crawford's report noted that 

‘essential’ cannot be defined and must depend on the specific facts of each case.”
93

  

107. Moreover, the acontrario reading of the decision of the tribunal on CMS vs. 

Argentina confirms this holding. According to the tribunal, had Argentina fulfilled the 

requirements of article 25 of the ILC on State Responsibility, then the tribunal argued 

that Argentina could have well invoked the protection of the article. Thus, the tribunal 

concluded that an economic crisis may give rise to the plea of necessity in principle. A 

year later, the finding of the tribunal on LGE vs. Argentina accepted the plea of necessity. 

The analysis of the tribunal indicated that economic, political and social crisis may give 

rise to the plea of necessity. Therefore, since such measure ‘is the only way for the State 

to safeguard an essential interest against a grave and imminent peril; and that no 

international obligation that excludes the possibility of invoking necessity; and since the 

breach of the obligation does not impair an essential interest of the State to which the 
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obligation is owed or to other States that might be injured by an invocation of the 

necessity plea and since Tyrea did not contribute to the situation of necessity,  the Tyrean 

government fulfills the conditions prescribed by Article 25 of the ILC on State 

Responsibilty.  Thus, since the respondent fulfills the preconditions of article 25 for the 

invocation of the plea of necessity, the respondent prays the tribunal to rule accordingly.  

3.1.6. The assets of the claimants are not of the type feasible for expropriation 

108. The claimants have commercial presence in hundreds of countries. But the only 

investments they have in Tyrea is customer support offices. Therefore, since the asset of 

the Claimants is not of the type that has physical characteristics, it is impossible to 

expropriate such alleged investment in the very nature of the case. 

3.1.7. The measure did not frustrate the legitimate expectation of the claimants 

109. In addition, although legitimate expectations play a key role in the interpretations 

of FET standard, the principle has also found its way into the law governing indirect 

expropriation. Thus, the respondent holds that there is no expropriation to the investment 

of the claimants and the measure of the Tyrean government is in line with the legitimate 

expectation of the Claimants. For further discussion on the legitimate expectation, please 

see the section on the legitimate expectation included under FET. 

 

3.2. Fair and Equitable treatment 

110. Respondent’s actions did not in any event constitute a violation of Fair and 

equitable treatment standard set out in Artile 3.1 of the Tyrea-Novanda BIT and Article 

3.1 of the Tyrea-Kitoa BIT; 

3.2.1. The FET standard should be interpreted on case by case basis 

111. The fair and equitable treatment standard should not be generalized but be 

analyzed and interpreted on a case by case basis.
94

 The Tribunal in Mondev pointed out 

that "[a] judgment of what is fair and equitable cannot be reached in the abstract; it must 

depend on the facts of the particular case". Similarly, the Tribunal in Waste Management 
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said that "the standard is to some extent a flexible one which must be adapted to the 

circumstances of each case".
95

 And this is a case that involves and poses a threat to the 

destructions of millions of lives and property. Nay more, it is a case that represents threat 

to the very existence of the Tyrean government. 

3.2.2. The measure in question did not violate the legitimate expectation of the claimants  

112. The investor’s legitimate expectations, i.e., a concept which is an arbitral 

innovation from the expansive notion of FET, cannot and should not be determined from 

the perspective of the investor only. ‘Instead the regulatory framework and the conduct of 

the host state, expressed in objectively demonstrable terms, and all circumstances 

surrounding the investment must serve as the appropriate framework for legitimate 

expectations. Only those expectations which were ‘reasonable and legitimate in the 

context in which the investment was made’ may be protected.
96

 Thus, Respondent 

respectfully requires that, in assessing Claimant’s allegation of legitimate expectations, 

the tribunal should consider all the circumstances surrounding the subject case.
97

 

Consideration of all the circumstances clearly shows that: (1) Claimants  had no 

legitimate expectations based on Respondent’s legal framework; Respondent admits that 

legitimate expectations of an investor are based, inter alia, on the legal framework of the 

host state existed at the time the investment was made. 

113. Thus, at the time the investment was made, there was a law that dealt with the 

issue of Media and Information. Law 0808-L came only as amendment requiring an 

algorithm that filters out hate speech. And since the Claimants had already in place 

certain generic filters used worldwide both for examining contents of posts and fake 

accounts,
98

 this particular act of the government did not come as a surprise to the 

Applicants. The respondent holds that the Claimants should have been well aware and 

ready even before the introduction of this amendment and they should have developed 

and have in place the said algorithms beforehand. In addition, the history of violence the 

country passed through may also betoken that such regulatory measures may be 
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inevitable in any event to prevent the recurrence of chaos. Therefore, in assessing 

legitimate expectation, the tribunal should consider all relevant circumstances 

surrounding the case. Whether the claimants were new to preparing algorithms, the 

history of violence through which the country passed through and the like.  

114. Furthermore, the majority of tribunals have taken into account the host State’s 

circumstances when considering if there has been a failure to protect legitimate 

expectations. The award in Bayindir provides an example. In that case, Bayindir alleged 

that the termination of its concession to construct a highway breached Pakistan’s 

obligation to provide fair and equitable treatment. Specifically, Bayindir alleged that 

Pakistan frustrated its legitimate expectations. When assessing this claim, the tribunal 

began by acknowledging that it had to take into account the circumstances of Pakistan at 

the time that Bayindir’s concession was revived:
99

 

115. A second question concerns the circumstances that the Tribunal must take into 

account in analyzing the reasonableness or legitimacy of Bayindir’s expectations at the 

time of the revival of the Contract. In so doing, it finds guidance in prior decisions 

including Saluka, Generation Ukraine and Duke Energy quoted above, which relied on 

‘all circum- stances, including not only the facts surrounding the investment, but also the 

political, socioeconomic, cultural and historical conditions prevailing in the host State. 

116. The tribunal applied this principle to find that Pakistan had not frustrated the 

claimant’s legitimate expectations. It found that ‘the Claimant could not reasonably have 

ignored the volatility of the political conditions prevailing in Pakistan at the time it 

agreed to the revival of the Contract’. Hence, the tribunal in Bayindir examined the 

circumstances of the host State when deciding if that State had breached its obligation to 

provide fair and equitable treatment through a failure to fulfil the investor’s legitimate 

expectations. The approach in Bayindir is consistent with Generation Ukraine v. Ukraine, 

Parkerings v. Lithuania, Duke v. Ecuador, and Biwater v. Tanzania. 

117. It is held by the tribunals that “it is relevant to consider the vicissitudes of the 

economy of the State that is host to the investment in determining the investor’s 

legitimate expectations, the protection of which is a major concern of the minimum 

standards of treatment contained in bilateral investment treaties.  
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118. In 1998, at the time of the Agreement, the political environment in Lithuania was 

characteristic of a country in transition from its past being part of the Soviet Union to 

candidate for the European Union membership. Thus, legislative changes, far from being 

unpredictable, were in fact to be regarded as likely. As any businessman would, the 

Claimant was aware of the risk that changes of laws would probably occur after the 

conclusion of the Agreement. The circumstances surrounding the decision to invest in 

Lithuania were certainly not an indication of stability of the legal environment. 

Therefore, in such a situation, no expectation that the laws would remain unchanged was 

legitimate. 

119. It is submitted that the state of the law of the host country at the time of the 

investment forms the basis of the legitimate expectation of an investor
100

. Respondent 

further admits that stable and predictable legal framework is important for investment 

protection. Nonetheless, Respondent strongly argues, as several authorities do, that ‘the 

regulatory regime affecting investment must adapt to changes in society.’
101

 

‘International law should promote regulatory transitions that foster sustainable 

development through changes to economic, environmental, health and safety regulation. 

120. Beginning from 2017, street fights and violent altercations between the Minyar 

and the Tatyar worsened due to claimants’ forum of communication. In Tyrea, ethnic 

violence resulted in hundreds of casualties, with the subsequent incidents of between 

Minyar and Tatyar groups being reported increasingly frequently.  Following this the 

Respondent passed Law 0808 to preventing the dissemination of hate speech. It is well 

known and that it is in line with customary international law for states to enact law on its 

territory. In the state of Tyrea there is an ethnic violence which is dangerous for the 

integrity of state.  For this reason, enacting a law to prevent violence should not be 

considered as design aimed at solely targeting claimants’ investment.     Accordingly, the 

measure undertaken by the Respondent is in line with any reasonable legitimate 

expectation that could exist in such circumstances. Therefore, in light of the above 

considerations, the measure of the government of Tyrea is in line and congruent with the 

legitimate expectations of the applicants.  
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3.2.3. The measure was non-discriminatory 

121. The measure that the Tyrean government took was not discriminatory. It was not 

discriminatory because, Law 0808-L the law that amended the law on Media and 

Communications did not discriminate but required all social networks to introduce an 

algorithm that would filter and prevent the dissemination of hate speech. Facts of the case 

clearly show that Respondent’s actions were reasonable, not arbitrary and not 

discriminatory. Even if it was in the beginning of 2017 that street fights and violent 

altercations between the Minyar and the Tatyar begun and spread all across the country, 

Respondent has not immediately blocked the claimants media campanies rather 

Respondent passed Law 0808-L Amending the Law on Media and Communications 

requiring all social networks to introduce a filtering algorithm preventing the 

dissemination of hate speech. However Claimants’ support teams struggled to deal with 

in a timely fashion, and additionally took longer to flag fake accounts than it took for 

users to create them, it became clear that the Claimants’ algorithm could not succeed in 

curbing the spread of misinformation.  Blocking of the media networks was necessary 

and reasonable.  The situation in the republic of Tyrea not only had street fights and 

violent altercations but also had dangerous implication for the very existence of the state 

of Tyrea.  Thus, the measure in question did not discriminate between the social media 

networks.
102

 The government is also using Truthseeker media network to mitigate the 

harm done by the three major platforms, namely, friendslook Plc, whistler and Speak up 

media Inc. 

3.2.4. The measure was based on good faith  

122. It is also submitted that the good faith principle is one among the components of 

the fair and equitable standard. According to Cristoph Schreuer, “bad faith action by the 

host State includes the use of legal instruments for purposes other than those for which 

they were created. It also includes a conspiracy by State organs to inflict damage upon or 

to defeat the investment.”
103

 

123. However, in the present case, the Tyrean government did not use legal 

instruments for purposes other than those for which they were created. In fact, the Tyrean 
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government made use of legal instruments for the very purpose for which they were 

designed. To protect the peace and stability health and safety of the Tyrean people. The 

government made use of legal instruments only to prevent the ongoing escalation of 

violence in Tyrea. Moreover, the measure in question was taken in view of the 

deleterious effects the misrepresentations and false informations are yielding upon the 

peace and stability of the Tyrean government and the urgency of the situation and was 

not in any case based on bad faith. Therefore, the respondent holds that the Tyrean 

government did not violate the good faith principle enshrined under the fair and equitable 

standard. 

3.2.5. Respondent acted with transparency 

124. “Transparency and the protection of the investor's legitimate expectations are 

closely related. Transparency means that the legal framework for the investor's operations 

is readily apparent and that any decisions affecting the investor can be traced to that legal 

framework. If laws, administrative decisions and other binding decisions are to be 

imposed upon a foreign investor by a host State, then fairness requires that the investor is 

informed about such decisions before they are imposed. The degree of transparency in the 

regulatory environment will therefore affect the ability of the investor to assess whether 

or not fair and equitable treatment has been made available in any given case.”
104

 

125. In Metalclad,
105 in Maffezini,

106
 and several other decisions, tribunals have 

emphasized the role and importance of transparency when dealing with foreign 

investment. On various occasions, the tribunals have found that the action of states where 

not transparent enough to warrant the conclusion that the states have not violated the fair 

and equitable treatment. Thus, these tribunals and others alike have found that states were 

in violation of the FET standard because of lack of transparency in their dealing with 

investors. This indicates the necessity for the existence of transparency in legal 

frameworks, laws and administrative decisions of a given state.  

126. However, the present case is not without transparency. Law No. 1125-L of the 

Tyrean government deals with Medea and Information. This indicates that there is a 
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media law that deals with issues of media and information in Tyrea. In addition, Article 

117 of the Tyrean Penal Code clearly stipulates offences that relate to the misuse of mass 

media. Now, the supplements, namely: Article 51 bis of Law No. 1125-L as amended by 

Law No 0808-L and Article 117 (s) of the penal code were additions that came about to 

indicate the new development in the area. Accordingly, the supplement to the law on 

media and information requires the insertion of social network filtering and control 

algorithms and the Penal Code provides the resultant punishments that would follow for 

failure to comply with the requirements set. Hence, failure to comply with the 

requirement results in temporary or permanent blockage of the relevant networks and fine 

ranging from 50,000-100,000 TKC (Tyrean Ke-Tse).
107

The Law also provides that the 

deadline for implementation of the algorithms shall be determined by the decree of the 

President of the Republic of Tyrea and that the penalties are to be imposed by the Tyrean 

Communications Authority.
108

 

127. Furthermore, following the Promulgation of the Law No. 0808-L Amending the 

Law on Media and Information, Decree No. 0578/201-D as attached thereto, provided 60 

calendar days for the preparation of the algorithm that begun to run from January 12, 

2018.
109

 In 11 February 2018, Decree No. 0599/201-D amended the decree in force and 

shortened the deadline to 28 February because time only exacerbated the already dire 

situation in the Republic.  

128. Thus, because the Claimants failed to live upto the requirements provided by the 

laws and decrees of the Republic, the Communication Authority of the Republic of Tyrea 

has seen it fit to block the Claimants social media network within the mandate given to it 

and also known to the claimants.  

129. Now, according to UNCTAD
110

, transparency requires that the legal framework 

for the investor's operations should be readily apparent. The above discussion on the laws 

of Media and Information, the Penal Code of the Republic of Tyrea and the amendments 

thereto indicates that there is a concrete legal framework respecting media and 

information in Tyrea. Moreover, according to UNCTAD, any decisions that affects the 
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investor should also be traced to that legal framework. In the same way, the laws on 

Media and Information and the Penal Code of the Tyrean government, the decrees and 

the amendments all together indicate the possible decisions, judgements and Punishments 

that might be imposed upon the delinquent.  

130. Furthermore, it is also argued that “if laws, administrative decisions and other 

binding decisions are to be imposed upon a foreign investor by a host State, then fairness 

requires that the investor is informed about such decisions before they are imposed.”
111

 

Then, the discussion on the legal frameworks of the Tyrean government, on the laws, 

decrees and amendments thereto clearly indicate that the laws of Tyrea have 

unambiguously provided the consequences that may befall the Claimants should they fail 

to discharge their duty.  

131. Thus, by all means, the laws and amendments thereto and the decisions of the 

Tyrean government was transparent, non-arbitrary and predictable and therefore did not 

violate the fair and equitable treatment standard. There was no ambiguous and uncertain 

measures which proved to be prejudicial to the Claimants.  

3.2.6. There was no coercion and harassment to the claimants  

132. Another set of facts to which tribunals have applied the concept of fair and 

equitable treatment concerns the case of coercion and harassment by organs of the host 

State. In limited instances, tribunals have addressed and considered that coercion and 

harassment by regulatory authorities constitutes the violation of fair and equitable 

treatment standard. 

133. In pope & Talbot vs. Canada
112

, the tribunal has found that the action of the 

regulatory bodies involved threats. “In its subsequent Damages Award, the Pope & 

Talbot Tribunal described these actions by the regulatory authority as "threats and 

misrepresentation" and as "burdensome and confrontational" and confirmed its finding of 

a violation of the fair and equitable treatment standard.”
113

 In Techmed
114

, an unlimited 

licence for the operation of a landfill was replaced by a licence of limited duration and 
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this was considered by the tribunal as coercion. The tribunal reasoned that “such pressure 

involves forms of coercion that may be considered inconsistent with the fair and 

equitable treatment”.
115

 It follows then, that one can conclude from the above cases that 

hostile treatment, harassment and coercion is in violation of the fair and equitable 

treatment standard. 

134. But all the above cases are different when compared to the present case. For one 

thing, the situation that is present in the countries in comparison are different. Tyrea is 

pressed and the state of affairs in Tyrea is evolving toward state of anarchy from time to 

time. Tyrea is in dire situation and drastic times call for drastic measures. For another 

thing, the claimants in the present case are not being forced to do something that they 

have never done before. In fact, the Claimants have the required algorithm and they are 

using it in other parts of the world and the only thing that remains is adapting it to the 

Tyrean language. They are not being coerced and harassed to do so. They are required to 

do so in the very nature of the type of investment they have engaged themselves in. Thus, 

this being one of the requirement for the investment to take a foothold in Tyrea, failing 

this is not an option. Hence, since the Claimants are only being required what they would 

have been required in the ordinary course of things, the present requirement by the 

Tyrean government should not be considered as alien to the business and should not be 

considered as coercion and harassment. 

3.2.7. The measure was taken in accordance with procedural propriety and due process.  

135. Procedural propriety and due process are among the elements of fair and equitable 

standard. These principles are recognized as components of fair and equitable treatment 

standard in the decisions of various tribunals. In Metalclad
116

, the Municipality refused to 

grant a construction permit. And this, at a “meeting of the Municipal Town Council of 

which Metalclad received no notice, to which it received no invitation, and at which it 

was given no opportunity to appear.”
117

 This absence of a fair procedure or serious 

procedural shortcomings were considered as violations of fair and equitable treatment 

standards. Moreover, in Middle East Cement
118

, one of the complaints concerned the 
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seizure and auction of the Claimant's ship and the lack of proper notification of the 

auction to the owner. The tribunal held that the owner should have been notified by a 

direct communication, which would have been possible. Therefore, it found that the 

procedure applied violated the requirements of the fair and equitable treatment and full 

protection and security standards. The issue of due process is addressed in Waste 

Management as well. These cases demonstrate that questions of procedural propriety and 

due process are important elements of the fair and equitable treatment standard. 

136. However, the case of the Tyrean government is different. The claimants are 

notified and communicated very well in advance that they should prepare an algorithm 

that filters out false posts and hate speeches. They have also been warned of the 

impending measure in the event of failure to launch such algorithm in a timely manner.
119

 

Thus, the Claimants have been informed, warned and given a sufficient time to develop 

an algorithm that would help quell the tide of lawlessness that is rapidly enveloping the 

Tyrean government. Therefore, the respondent holds that it has acted with procedural 

propriety and due process and that it has not violated the fair and equitable standard 

because the respondents have been duly notified of the impact the false information is 

exerting and were warned of the impending measures.  

3.2.8. The Measure was proportional  

137. The measure taken is proportional with the objective sought to be achieved.
120

 

The measure is proportional in the sense that the political and social activists of Tyrea, 

having understood the potential of this new platform to broadcast information to millions 

of local users, have targeted these particular platforms.
121

 Moreover, extremists and 

radicalist groups have created tens of thousands of fake profiles on social media accounts 

which they are using for spreading misrepresentative and false information.
122

 Thus, the 

presences of these social Medias, left without proper monitoring, is exacerbating the 

already volatile situation in Tyrea. As a result, street fights and violent altercations 

between the two dominant ethnic groups is being reported since 2017. And from then 
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onwards, situations are developing slowly but fights did not abate but is instead spreading 

all across the country. Thus, the unfolding of events has made it clear that the situation in 

Tyrea is getting tenser and worse from time to time.
123

 

138. Beginning from late January, the situation across Tyrea worsened rapidly and the 

algorithm implemented turned out to be not entirely effective. Since it became clear that 

the Claimants’ algorithm could not succeed in curbing the spread of misinformation and 

that violent incidents are also spinning out of control, the fear of slipping back into civil 

war has necessitated the blocking of these social media networks.
124

 

4. Damage  

4.1. In the event that the tribunal does not grant the above requests for relief, that Claimants 

claim for damages lacks legal basis and evidentiary support and is based on incorrect factual and 

legal assumptions. 

139. Tribunals, and even State respondents, have differed on the correct approach to 

compensation. In Gabčíkovo–Nagymaros Project, Hungary acknowledged that even the 

finding of a state of necessity ‘would not exempt it from its duty to compensate its 

partner’. In CMS, however, Argentina argued that, in the event the tribunal concluded 

that circumstances precluded the wrongfulness of its actions, compensation would be 

precluded also. The tribunal in CMS rejected that position: ‘the plea of necessity may 

preclude the wrongfulness of an act, but it does not exclude the duty to compensate the 

owner of the right which had to be sacrificed’. The CMS tribunal accepted that Article 27 

of the ILC Articles reflected customary international law, and noted its primary concern 

should no compensation be awarded: ‘The Respondent's argument [that no compensation 

would be owing] is tantamount to the assertion that a Party to this kind of treaty, or its 

subjects, are supposed to bear entirely the cost of the plea of the essential interests of the 

other Party’. Nonetheless, the CMS tribunal determined that the adverse consequences 

stemming from the crisis should be weighed when it considered compensation.
125
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140. “One approach to the problem of compensation is to treat the language of the 

Articles literally and to determine that, in the event of a successful necessity defence, a 

State is excused from its obligation for the relevant time period and owes no 

compensation. The result of this determination would be, as noted by the CMS tribunal, 

to shift the costs of the default entirely to others. Indeed, the LG&E tribunal determined 

that the costs during the period of the emergency should indeed be borne by the investor. 

141. While this approach might be justified in some cases, it is not appropriate in all 

cases. 

142. A second approach is to treat the successful assertion of the defence as having 

temporarily suspended, rather than extinguished, a State's obligation to compensate for its 

breach. This approach would be consistent with the language of the necessity defence 

itself, which supposes a suspension of obligations only as long as the state of necessity 

lasts. It is also supported by the ILC's recognition that compensation may still be owed in 

circumstances of necessity or force majeure. Under this approach, a State would be 

temporarily relieved of its obligation. At some point, however, the obligation and duty to 

compensate for damages sustained during the suspension would be resuscitated.”
126

 

143. Similar to Sempra, the tribunal in CMS stated that: ‘there were certain 

consequences stemming from the [Argentine financial] crisis. And while not excusing 

liability or precluding wrongfulness from the legal point of view they ought nevertheless 

to be considered by the Tribunal when determining compensation.
127

 

144. When awarding compensation to a successful claimant, the valuation of property 

may not be the only means through which a tribunal can take into account the 

circumstances of the host State. Several investment treaty tribunals have found that, 

regardless of the actual damage to the claimant, they can adjust the compensation to 

ensure that it is equitable. For example, the tribunal in Tecmed said that an ‘Arbitral 

Tribunal may consider general equitable principles when setting the compensation owed 

to the Claimant’. The tribunals in both MTD and Bogdanov may have applied equitable 

principles when reducing the compensation they awarded to the claimant because of the 

claimant’s conduct.  
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145. Thus, there is support for the view that investment treaty tribunals can take into 

account the circumstances of the host State when valuing damaged property and when 

awarding compensation. 

146. However, the present case does not involve any case of damaged property. There 

was no damage that was done to the investment of the claimants. However, the claimants 

have included in their request unrealistic and highly speculative gains that would have 

accrued from opportunities of market expansions. This allegedly lost profits were not in 

the remotest sense connected with the respondent. Moreover, the claimants’ projections 

of their revenue was speculative, lacks legal basis and evidentiary support and is based on 

incorrect factual and legal assumptions. 

147. Thus, the respondent owes no payment of damages as it blocked the claimants’ 

social media networks as a result of claimants’ inability to come up with the required 

algorithm betimes. Therefore, the respondent owes no payment of damages as claimants 

violated the criminal law of Tyrea thus having their website blocked and forfeiting the 

right to reimbursement. However, if the tribunal finds that the respondent is supposed to 

pay damages, then the respondent holds that the calculation of the claimants profit is 

highly speculative and thus the tribunal should take into account the circumstances of the 

host state, in this case Tyrea, in calculating the amount of compensation as the respondent 

took the measure as a result of necessity. In this case, the tribunal should determine the 

amount of compensation equitably. 

4.2. Respondent is entitled to reimbursement by claimants of all the costs and fees incurred 

by the Respondent in connection with these proceedings.  

148. Article 61(2) of the ICSID Convention provides:  

149. In the case of arbitration proceedings the Tribunal shall, except as the parties 

otherwise agree, assess the expenses incurred by the parties in connection with the 

proceedings, and shall decide how and by whom those expenses, the fees and expenses of 

the members of the Tribunal and the charges for the use of the facilities of the Centre 

shall be paid. Such decision shall form part of the award. 

150. Thus, the respondent should be awarded the totality of legal fees and expenses, 

including its own legal fees, experts’ fees, and other disbursements associated with this 
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arbitration, as well as the entirety of the arbitration costs (i.e., costs of the Tribunal and 

the Centre). 


