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I. STATEMENT OF FACTS 

1. In 2000, the governments of Tyrea and Novanda signed and ratified the 

“Agreement on the promotion and reciprocal protection of investments between the Republic 

of Tyrea and the Federation of Novanda” (“BIT Tyrea-Novanda”).1 In 2001, the governments 

of Tyrea and Kitoa signed and ratified the “Agreement on the promotion and reciprocal 

protection of investments between the Republic of Tyrea and the Union of Kitoa” (“BIT Tyrea-

Kitoa”).2  

2. Tyrea underwent a civil war, which ended in September 2012.3 Nonetheless, 

Tyrea’s circumstances encompassed regular street fights and violent episodes up until March 

2018.4 In September 2013, Tyrea enacted the Media Law, which liberalized and loosened the 

control of the internet, to restore democratic principles in the country.5 A few months later, in 

February 2014, Tyrea’s government created ThruthSeeker, promoting freedom of speech, 

allowing for the sharing of news posts and the expression of opinions.6 Almost a year later, in 

2015, Claimants—while being aware of the unstable situation in Tyrea due to the civil war— 

decided to launch their commercial activity in Tyrea.7 Knowing that social media platforms 

were not commonly used in Tyrea, Claimants expanded their operations by establishing a local 

office and launched operations in Tyrea.8 Due to the actions taken by Respondent to ensure 

stability, Claimants were able to gain popularity among Internet users.9  

3. Soon after that, Tyrean political and social activists started using Claimants’ 

platforms to disseminate radical ideas and spread hate speech.10 At the end of 2016, extremist 

groups started campaigns in social media, alleging discrimination and calling for extremist, 

violent measures.11 Misinformation, fake news, unfounded allegations, and hate campaigns 

were circulated via Claimants’ platforms.12 This aggravation of the social unrest led to new 

                                                             
1 See Statement Uncontested of Facts (“Facts”) ¶2. 
2 Id. 
3 Facts ¶1. 
4 PO No.2 ¶5; Facts ¶14. 
5 Facts ¶3. 
6 Id ¶13. 
7 Id ¶6.  
8 Id. 
9 Id ¶10. 
10 Id ¶12. 
11 Id ¶13. 
12 (Exh. R-0002). 
 



 

 
 

2 

street fights and violent altercations between the Minyar and the Tatyar in the beginning of 

2017.13 

4. This had a significant impact on Tyrea, a developing country, recovering 

from civil war, sensitive to issues of social unrest. The maintenance of a stable, safe, and 

peaceful environment was of utmost importance. In December 2017, Respondent issued 

official statements, noting that ethnic tensions were exacerbated by the extremist’s use of 

Claimants’ social media platforms, spreading hate speech and coordinating violent activities.14  

5.  Claimants did not take any measures regarding their websites’ damaging 

effect on the Tyrean society, despite Respondent’s pleadings. Consequently, fights continued 

to spread across the country throughout 2018, violent ethnic confrontation resulted in hundreds 

of casualties.15  

6. In efforts to address the growing violence caused by the extremists’ 

uncontrolled use of social media, Respondent introduced Law 0808-L amending the Media 

Law.16 This amendment obligated all social networks to introduce a filtering algorithm within 

60 days, preventing the dissemination of hate speech, to request Personal ID card details from 

Tyrean users, and provide to the competent authorities of Tyrea access to such Personal ID 

card details and correspondence among users.17 This amendment required all social networks 

to introduce a filtering algorithm preventing the dissemination of hate speech, request Personal 

ID card details from Tyrean users. Furthermore, it required them to provide to the competent 

authorities of Tyrea access to such Personal ID card details and correspondences among 

users.18 However, because of the increasing number of casualties,19 compliance became an 

urgent matter. Respondent, therefore, issued a new deadline, set at 45 days from the issuance 

of the first decree.20  

7. Claimants failed to comply with the deadline: the algorithm was ineffective. 

Claimants’ platforms provided the largest audience for extremist messages.21 Thus, to protect 

                                                             
13 PO No.2 ¶5; Facts ¶14. 
14 Request for Arbitration ¶8. 
15 PO No.2 ¶5; Facts ¶14. 
16 Facts ¶15. 
17 Id.  
18 Id.  
19 Id ¶19. 
20 Id ¶15.  
21 (Exh. R-0003). 
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Tyrean people from further casualties, Respondent was compelled to temporarily block 

Claimants’ platforms, a lawful exercise of its sovereign powers.22 As Respondent had 

predicted, the blocking proved to be effective, resulting in a de-escalation of tensions and 

saving Tyrean lives.23 Rather than developing a workable algorithm to be reinstated in Tyrea, 

Claimants wound down operations in April 2018.24  

8. After ample deliberation in the Tyrean Parliament on denouncing the ICSID 

convention in 2017,25 Tyrea formally denounced on 5 January 2018.26 Claimants submitted 

Request for Arbitration on 29 June 2018. On 21 December 2018, Respondent submitted the 

Request for Provisional Measures (“Request”) to refrain Claimants from aggravating the 

dispute by promoting the publication of one-sided propaganda against Tyrea regarding the 

current dispute.27 

II. THE TRIBUNAL SHOULD GRANT RESPONDENT’S REQUEST FOR 

PROVISIONAL MEASURES 

9. Respondent respectfully requests this Tribunal to order Claimants to refrain, 

for the duration of the arbitration proceedings, from taking any steps that would aggravate this 

dispute or exacerbate Tyrea’s position in it. This Tribunal should order Claimants to abstain 

from promoting, stimulating, or instigating the publication of propaganda, presenting their case 

selectively outside this Tribunal, or otherwise jeopardizing Tyrea’s rights in this dispute.28 

10. Article 47 of the ICSID Convention grants tribunals the authority to 

“recommend any provisional measures [ . . .] to preserve the respective rights of either party,” 

if it considers that the circumstances so require. Rule 39(1) of the ICISD Arbitration Rules, 

requires the party seeking provisional measures to specify “the rights to be preserved, the 

measures the recommendation of which is requested, and the circumstances that require such 

measures.” 

                                                             
22 Id ¶23. 
23 PO No.3 ¶5. 
24 PO No.2 ¶12. 
25 PO No.3 ¶3. 
26 (Exh. R-0001). 
27 Request ¶1. 
28 Id.  
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11. ICSID tribunals have established the legal standard for granting provisional 

measures, noting that provisional measures may be granted if the requesting party has 

discharged its burden of proof that the following conditions have been met:29  

A. The Tribunal must have prima facie jurisdiction to order provisional measures; 

B. The measure requested must intend to preserve certain rights of the applicant; 

and  

C. The measure must be urgent and necessary to preserve the status quo or avoid 

the occurrence of irreparable harm, damage, or prejudice.30  

12. As detailed below, Respondent submits that it has met the legal standard for 

granting its Request for Provisional Measures.  

A. The Tribunal Has Prima Facie Jurisdiction To Order The Provisional 

Measures 

13. It is well-established that tribunals have the power to order provisional 

measures before ruling on its jurisdiction provided that there is prima facie jurisdiction.31 For 

purposes of its Application for Provisional Measures, Respondent needs only to demonstrate 

that the Tribunal has prima facie jurisdiction over the dispute. However, this is without 

prejudice to Respondent’s right to challenge the Tribunal’s jurisdiction at a later stage of the 

proceedings.32 

14. A tribunal “cannot examine in depth the claims and arguments submitted on 

the merits of the case; it must confine itself to initial analysis, i.e. ‘at first sight’.”33 This is an 

objective test under Article 25(1) of the ICSID Convention and the applicable BIT,34 and 

assessment on the basis of several jurisdictional tests: ratione personae, ratione materiae, 

ratione temporis, and ratione voluntatis.”35 

                                                             
29 Burimi ¶37; Maffezini ¶120; Menzies ¶120; Caratube ¶75; Schreuer et al., at 776. 
30 See e.g., Millicom ¶39; Tokios ¶8; Railroad ¶34; Burlington ¶51; Quiborax ¶113; CEMEX ¶41; Convial Callao ¶86; 
Burimi ¶¶34-35; Tethyan ¶¶118-119; Abaclat ¶11; Caratube ¶100; Hydro ¶¶3.11, 3.24; Oriente ¶72; Churchill ¶42; 
Palma ¶38; Iona Micula ¶12; Schreuer et al, at 776. 
31 Azurix ¶¶29-31; Occidental ¶55; Churchill ¶36; Schreuer, at 772. 
32 Bayindir ¶47; SGS II, at 7-8; Quiborax ¶108. 
33 Millicom ¶42. 
34 Tethyan ¶¶123-133. 
35 Churchill ¶¶36-41. 
 



 

 
 

5 

15. Here, by ratifying the BITs, Respondent, at first sight, consented in writing 

to ICSID jurisdiction over disputes such as those submitted by Claimants.36 By filing the 

Request for Arbitration, Claimants’ also consented in writing to ICSID jurisdiction.37 

Accordingly, this Tribunal has prima facie jurisdiction ratione voluntatis. 

16. Additionally, Claimants alleged in the Request for Arbitration that the 

current dispute arose in 2018,38 long after the entry into force of the BITs in 2000 and 2001.39 

Respondent does not contest that the dispute arose in 2018. Thus, this Tribunal has prima facie 

jurisdiction ratione temporis. 

17. Furthermore, in their Request for Arbitration, Claimants alleged that the 

present dispute arose out of the expropriation of their investments by Tyrea, in violation of the 

BITs.40 Respondent, however, denied these allegations in its response to the Request for 

Arbitration.41 Thus, this Tribunal has prima facie jurisdiction ratione materiae. 

18. Lastly, Respondent is a former signatory to the ICSID Convention.42 

Claimants claim to be nationals of the Federation of Novanda and the Union of Kitoa, also 

signatories to the ICSID Convention.43 Thus, this Tribunal has prima facie jurisdiction ratione 

personae. 

19. As such, this Tribunal has prima facie jurisdiction to order provisional 

measures. However, this submission in no way preempts Respondent’s right to object to the 

Tribunal’s jurisdiction over this case.  

B. Respondent’s Right Of ‘Non-Aggravation Of The Dispute’ Needs To Be 

Preserved By Way Of The Provisional Measures 

20. The requested provisional measures must intend to preserve certain rights of 

the applicant. The right that Respondent requests this Tribunal to preserve is the non-

aggravation of the present dispute or exacerbating Tyrea’s position in it.44 As further illustrated 

by the evidence, Claimants’ conducts, if not restrained by the Tribunal, will jeopardize 

                                                             
36 Facts ¶2.  
37 Request for Arbitration ¶¶1-3. 
38 Id ¶¶9-13. 
39 Facts ¶2.  
40 Request for Arbitration ¶¶14-18. 
41 Response to the Request for Arbitration ¶¶7-9, 16. 
42 (Exh. R-0001). 
43 Facts ¶¶2, 7-9. 
44 Request for Provisional Measures ¶¶1, 7-12. 
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Respondent’s rights (i) to attract foreign investments and investors; (ii) to develop a more 

extrovert economy and promote the country’s growth; and (iii) to prevent civil unrest and to 

safeguard peace and security in its territory.45 

21. It is settled practice that a tribunal is entitled to direct the parties not to take 

any step that could harm or prejudice the integrity of the proceedings, aggravate, or exacerbate 

the dispute.46 As noted by the tribunal in Burlington v. Ecuador, “the general right to the status 

quo and to the non-aggravation of the dispute […] are […] self-standing rights” that need not 

be related to the subject matter of the dispute.47 Likewise, the tribunal in Churchill Mining v. 

Indonesia, acknowledged that “it is undisputed that the right to the preservation of the status 

quo and the non-aggravation of the dispute may find protection by way of provisional 

measures,”48 and confirmed that “within the ICSID framework, the [said] right is a self-

standing right vested in any party to ICSID proceedings.”49 Similarly, the tribunal in 

Occidental v. Ecuador found that “there exists a general right to non-aggravation of the 

dispute.”50  

22. Furthermore, in Electricity Company of Sofia case, the Permanent Court of 

International Justice (“PCIJ”) indicated that “Bulgaria should ensure that no step of any kind 

is taken that is capable of […] aggravating or extending the dispute submitted to the Court.”51 

Likewise, the International Court of Justice (“ICJ”) in the Anglo Iranian Oil case indicated 

that the parties “should each ensure that no action is taken which might […] aggravate or 

extend the dispute submitted to the Court.”52 It follows that provisional measures are justified 

and may specifically be ordered if the actions of a party “threaten to aggravate the dispute.”53  

23. Recognizing this principle, the Burlington tribunal ordered the parties to 

“refrain from any conduct that may lead to aggravation of the dispute until the award.”54 Most 

importantly, the Biwater v. Tanzania tribunal ordered the parties—for the duration of the 

                                                             
45 Request for Provisional Measures ¶¶8-11. 
46 Biwater PO.3 ¶135; Oriente ¶55; Plama ¶38.   
47 Burlington ¶60.  
48 Churchill ¶90.  
49 Id. 
50 Occidental ¶98. 
51 Electricity Company of Sofia and Bulgaria ¶26.  
52 Anglo-Iranian Case ¶¶1-2. 
53 Tokios ¶7; See also, Burlington ¶¶60-68; Occidental ¶96.  
54 Burlington ¶¶60-68. 
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proceedings—to refrain from disclosing to third parties, inter alia, the parties’ pleading and 

witness statements, given that “any uneven publication or distribution of pleadings or 

memorials is likely to give a misleading impression about these proceedings.”55 The tribunal 

particularly held that the publication of such case materials will likely to aggravate and 

exacerbate the dispute and will exert undue pressure on one party.56   

24. Additionally, the tribunal stressed that, given the media campaign, the public 

relation activities outside the tribunal, and the general media interest that already exists in the 

case, it satisfied that there exists a sufficient risk of harm, prejudice, and aggravation to warrant 

some form of control.57 It emphasized that “the prosecution of a dispute in the media […] or 

the uneven reporting and disclosure of documents […] may aggravate or exacerbate the dispute 

and may impact upon the integrity of the procedure.” 58 

25. As to the harm and threat resulted from the publicity, the tribunal—while 

recognizing that the danger of an aggravation or exacerbation of this dispute have yet to 

manifest themselves in concrete terms and that claimant’s complaint amounts to a concern 

about the risk of future prejudice—held that its mandate extends to attempting to reduce the 

risk of future aggravation and exacerbation of the dispute, which necessarily involves 

probabilities, not certainties.59  

26. Here, it is undisputed that from the initiation of this Arbitration, Claimants 

have engaged in a large-scale aggressive media campaign war and lobbying, released parties’ 

pleadings and case materials to the press, and hired professional public relations to that effect.60 

By doing so, Claimants have placed Respondent on a ‘trial by media,’ aiming at prosecuting 

Tyrea by the public and media. Claimants’ sole purpose of the media campaign war and 

releasing case materials is to issue negative information aimed at mischaracterizing 

Respondent and the measures taken by its government.61 Claimants’ sole purpose of the media 

campaign war and releasing case materials is to issue negative information mischaracterizing 

                                                             
55 Biwater PO.3 ¶¶152, 158, 163. 
56 Id.  
57 Id ¶¶57-58, 146.  
58 Id ¶136. 
59 Id ¶¶143-145.  
60 Request ¶¶2-7; Facts ¶25; PO No.3 ¶7.  
61 Request ¶¶1-2.  
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Respondent and the measures taken by its government.62 Claimants’ actions do anything but 

ensure the orderly unfolding of the arbitral process and create undue external pressure on 

Respondent from many fronts.63 Similar to the Biwater tribunal, this Tribunal should order 

Claimants to abstain from taking any steps that might aggravate the dispute or jeopardize 

Respondent’s rights. In particular, from promoting, stimulating, or instigating the publication 

of propaganda, presenting their case selectively outside this Tribunal.  

27. Claimants, in any event, cannot argue that they retain the rights to discuss 

their case in public and employ the media. The Biwater tribunal rejected Tanzania’s arguments 

that it has the right to discuss the dispute in public and publish the case materials.64 It held that 

any public discussion about the case is restricted to what is necessary and should not be used 

as an instrument to antagonize the parties, exacerbate their differences, unduly pressure one of 

them, or render the resolution of the dispute potentially more difficult.65 It further found that 

while there is no provision imposing a general duty of confidentiality in the ICSID Convention, 

it is equally important to recognize that the Convention has no provision imposing a general 

rule of transparency or non-confidentiality.66 

C. The Provisional Measures Sought Are Urgent And Necessary To Avoid The 

Occurrence of Irreparable Harm 

28. The provisional measures sought are urgently necessary to avoid the 

occurrence of irreparable harm. Ordering provisional measures is necessary where the actions 

of a party “are capable of causing or threatening irreparable prejudice to the rights invoked.”67 

The requirement of necessity implies "an assessment of the risk of damage which provisional 

measures are intended to avert.”68 As noted by tribunals, the harm is irreparable if it cannot be 

repaired by an award of damages.69 In particular, ICJ jurisprudence affirms and recognizes 

                                                             
62 Request ¶¶1-2.  
63 Id ¶¶6, 9.  
64 Biwater PO.3 ¶¶45-49. 
65 Biwater PO.3 ¶¶149, 163; Loewen ¶26; Metalclad ¶10. 
66 Id. ¶121. 
67 Tokios ¶8. 
68 CEMEX ¶42. 
69 Plama ¶46; Quiborax ¶156. 
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risks to human lives to be ipso facto irreparable,70 particularly in cases of civil conflict and 

tension, even where the proceeding in question, strictly speaking, concerns rights legally 

unconnected to that conflict.71  

29. In PNG v. Papua New Guinea, the tribunal emphasized that the requesting 

party need not prove that serious harm is certain to occur.72 The requesting party needs only to 

establish the existence of a sufficient risk or threat that grave or serious harm will occur if 

provisional measures are not granted.73 Similarly, the Biwater tribunal held that actual harm 

need not to manifested before any measures may be ordered.74 

30. Furthermore, ordering provisional measures is urgent where "action 

prejudicial to the rights of either party is likely to be taken before such final decision is 

taken.”75 Arbitral tribunals have observed that when ‘a question cannot await the outcome of 

the award on the merits’ the urgency test will generally be satisfied.76   

31. Here, it is urgently necessary Respondent’s rights be safeguarded. As of 

today, Claimants’ media war continues, and their media campaign’s publications are still 

accessible online.77 With each passing day, Tyreans are under the risk of being killed.78 

Respondent is a state that just emerged from a civil war.79 The tension of the previous civil 

war, street fights, and violent altercations still remain.80 In January 2018, violent ethnic 

confrontation resulted in hundreds of casualties.81 In March 2018, another violent clash took 

place, resulting in a significant number of casualties.82 This continues to remain unchanged in 

some parts of Tyrea.83 In this volatile political transitional situation, Respondent is making 

                                                             
70 Armed Activities on the Territory of the Congo ¶43; Land and Maritime Boundary between Cameroon and Nigeria 
¶42; Case concerning Avena and Other Mexican Nationals, at 328-331; Case Concerning the Temple of Prech Vihear, 
at 148-151.  
71 C. Miles, at 229. 
72 PNG ¶111. 
73 Id.   
74 Biwater PO.3 ¶145. 
75 Tokios ¶8.  
76 Biwater No.1 ¶76; Burlington ¶73; Burimi ¶36. 
77 PO No.2 ¶¶13-14. 
78 Response to Request for Arbitration ¶8.  
79 Facts ¶¶1, 12-13 
80 Id ¶¶1, 14. 
81 Id ¶14. 
82 PO No.2 ¶5. 
83 Id. 
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serious efforts to prevent civil unrest and safeguard peace and security in its territory.84 It is 

difficult to conceive of damage more irreparable than this, and no form of material restitution 

or redress can fully compensate for the deaths that occurred in Tyrea. 

32. Furthermore, respondent in Amco v. Indonesia requested provisional 

measures to the effect that the claimants desist from media propaganda that might aggravate 

the dispute and have a negative impact and irreparable harm to its economy.85 The tribunal’s 

evaluation of the factual situation arising from the newspaper article implies that given the 

right circumstances, it would have recommended provisional measures against an aggravation 

of the dispute.86  

33. Claimants' media propaganda war against Respondent is further capable of 

causing irreparable prejudice and damage to the growing Tyrean economy. Respondent has 

already made a bid for hosting World Expo 2025, the decision in respect of which will be made 

in barely two months.87 A World Expo could attract millions of visitors to Tyrea, generate 

large revenues for the country, and boost Tyrea’s image worldwide.88 Therefore, it is urgently 

necessary that provisional measures be granted to halt Claimants from painting a grim picture 

of Tyrea, which otherwise will undoubtedly aggravate its international position.89  

34. Moreover, in less than a month, Respondent is planning a large 5-year 

sovereign bond issuance to return to the capital markets, which is to be followed by 10-year 

bond issuance.90 Respondent is using this opportunity to debut its debt raising since the 

beginning of the civil unrest and aims at raising up to USD 2.5 bn.91 It is therefore highly 

unlikely that this Tribunal can grant an award to this dispute in less than a month. Thus, it is 

urgently necessary that provisional measures be recommended. 

35. Tribunals have also found the need for provisional measures to be ‘inherently 

urgent’ when the integrity of the proceedings is threatened.92 Here, considering the 

                                                             
84 Request ¶10; PO No.2 ¶15. 
85 Amco ¶¶1-3. 
86 Id ¶¶3-5; Schreuer, at 794. 
87 Id ¶8. 
88 Id. 
89 Id ¶10. 
90 Request ¶10.  
91 Id. 
92 Teinver ¶235; Quiborax ¶153. 
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international nature of the media campaign, Claimants' propaganda may affect the impartiality 

of the members of this Tribunal, seriously jeopardizing Respondent’s position in this dispute.93  

36. In light of the above, this Tribunal should grant Respondent’s Request for 

Provisional Measures. 

III. THE TRIBUNAL LACKS JURISDICTION RATIONE VOLUNTATIS 

37. Parties consent is the cornerstone upon which the jurisdiction of ICSID 

tribunals rests.94 ICSID arbitration would only be available if the conditions for access to 

ICSID arbitration in the relevant BIT and the ICSID Convention have been satisfied. In 

accordance with Article 25 of the ICSID Convention, for any tribunal established thereunder 

to have competence over a given dispute, a State must be a Contracting State of that 

Convention. 

38. Claimants’ Request for Arbitration was filed when Respondent had already 

denounced the ICSID Convention. Even assuming that the Respondent’s standing offer of 

consent would have remained in effect six months after the date of denunciation under Article 

71 of the Convention, that period of six months had elapsed by the time the Request was 

registered. As such, Respondent’s standing offer was never perfected.  

39. As detailed further below, (A) this Tribunal lacks jurisdiction ratione 

voluntatis under the ICSID Convention because there was no mutual perfected consent 

between the parties to submit the current dispute to the jurisdiction of ICSID as of the date of 

the receipt of the denunciation’s notice. Additionally, (B) Article 9 of the BITs ceased to be 

effective due to Tyrea’s denunciation of the ICSID Convention and therefore does not provide 

an alternative basis for the jurisdiction of this Tribunal.   

A. The Tribunal Lacks Jurisdiction Under The ICISD Convention 

40. This Tribunal lacks jurisdiction under the ICSID convention because: (1) 

Respondent duly denounced the ICSID Convention; (2) its denunciation had an immediate 

impact on its consent to arbitrate; and therefore, Claimants’ belated request for arbitration did 

not perfect Respondent’s standing offer of consent to arbitrate contained in the BITs. 

Furthermore, (3) even assuming arguendo that Respondent’s standing offer of consent would 

                                                             
93 Request ¶9. 
94 Report of the Executive Directors on the ICSID Convention ¶23. 
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have remained in effect within the six-month period under Article 71 of the ICSID Convention, 

that period had elapsed by the time Claimants’ Request for Arbitration was registered. 

1. Respondent Duly Denounced The ICSID Convention In Accordance 

With Article 71 And Is No Longer A Contracting State 

41. The ICSID Convention grants all contracting states the right to withdraw 

from and denounce the Convention unconditionally at any time and without giving any 

reasons. Article 71 explicitly states in relevant part that “[a]ny Contracting State may 

denounce the Convention [only] by written notice to the depositary of this Convention.”  

42. Respondent exercised its undisputed right and denounced the ICSID 

Convention on 5 January 2018—in conformity with Articles 71 and 73.95 On that date, the 

World Bank received a formal notice of the denunciation from Respondent,96 in which it 

“express[ed] the sovereign decision of the Republic of Tyrea to denounce the ICSID 

Convention, pursuant to Article 71 . . . , with immediate effect.”97 As a result of this notice of 

denunciation, Respondent ceased to be a Contracting State under the ICSID Convention.  

2. Respondent’s Denunciation Had An Immediate Impact On Its 

Standing Offer Of Consent To Arbitrate Under The Jurisdiction Of 

ICSID  

43. Respondent’s denunciation of the ICSID Convention had an immediate 

impact on its standing offer of consent contained in Article 9 of the BITs. Pursuant to Article 

72, only existing mutual consent—perfected consent—to submit a dispute to ICSID 

Arbitration survives after the denunciation’s notice is received by the depository.  

44. To this effect, (a) the reference to “consent” in Article 72 is to “mutual 

perfected consent” and not “unilateral consent”; and (b) the six-month period provided for in 

Article 71 does not afford Claimants any opportunity to perfect Respondent’s standing offer 

of consent during that period. As such, (c) Claimants’ belated Request for Arbitration did not 

perfect Respondent’s Standing offer of consent.  

 

                                                             
95 (Exh. R-0001); Response to the Request for Arbitration ¶5. 
96 Tribunal’s Decision of Rule 42(5) ¶52. 
97 (Exh. R-0001).  
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a. The Reference To Consent In Article 72 Of The ICSID Convention 

Is To “Mutual Perfected Consent” And Not Unilateral Consent  

45. Article 72 refers to the consent given before the receipt of the notice of 

denunciation. It states that the denunciation’s notice by the denouncing state pursuant to 

Articles 70 and 71 “shall not affect the rights or obligations [of the denouncing state] . . . 

arising out of consent to the jurisdiction of the Centre given . . . before [the notice of the 

denunciation] was received by the depository.” When interpreting this article in good faith and 

in accordance with its ordinary meaning and looking at the whole context of other provisions 

of the ICSID Convention, it would become clear that the reference to consent here is to mutual 

perfected consent.98  

46. When the ICSID Convention refers to consent to the jurisdiction of the 

Centre, it always “stresses the element of mutuality and its reciprocal nature.”99 In other words, 

to perfected consent. In fact, as stated by Professor Schreuer, all provisions of the ICSID 

Convention “spelling out the various rights and obligations arising from consent indicate that 

consent must be mutual or reciprocal.”100 By contrast, when the Convention refers to the given 

of consent by a party in the singular,101 none of these provisions “refer to rights or obligations 

under the Convention arising from consent.”102 These references “either contain purely 

negative statements” or “spell[ing] out conditions for consent.”103  

47. Furthermore, the drafting history of Article 72 confirms and provides direct 

support that consent in this Article is mutual perfected consent. If the denouncing Contracting 

State had given its unilateral consent to submit disputes to ICSID arbitration before the notice 

of denunciation and the investor had not accepted it prior to the notice of denunciation, then 

the Centre will not have jurisdiction over a dispute submitted by the investor after the notice 

of denunciation.104 

                                                             
98 VCLT Article 31; Owens-Illinois ¶¶273. 
99 Schreuer II at 356. See also The Preamble ¶6, Article 25(1), Article 25(2)(a) and (b), Article 26, Article 27, Article 
36, Article 44, and Article 46. 
100 Schreuer II, at 357. 
101 See The Preamble ¶7, Article 25(3); iArticle 25(4). 
102 Schreuer II, at 356-357. 
103 Schreuer II, at 356. 
104 Drafting History of the ICSID Convention, Vol. II, at 1009-1010. 
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48. The tribunal in Owens-Illinois v. Venezuela interpreted Article 72 in its 

ordinary meaning in view of Articles 31 and 32 of the VLCT, finding that the reference to 

consent in this Article is to mutual perfected consent, rejecting entirely Claimants’ 

interpenetration of unilateral consent.105 Consequently, “[claimant’s] consent to the 

jurisdiction of the Centre is preserved if it was given prior to the notice of denunciation being 

received by the depository.”106 It further concluded that it lacked jurisdiction over the dispute 

on the ground that claimants consented to the jurisdiction of ICSID after the date at which 

Venezuela had denounced the ICSID convention.107    

49. Accordingly, under Article 72, a denunciation of the Convention will not 

affect the rights and obligations arising from mutual perfected consent given before the date of 

receipt of the denunciation. However, if the investor accepts the standing offer of consent after 

the date of receipt of the denunciation, the Centre will be without jurisdiction. 

50. In the present case, Respondent has given its standing offer of consent in the 

BITs in 2000 and 2001.108 Respondent then denounced the ICSID Convention on 5 January 

2018.109 Claimants, however, submitted the Request for Arbitration on 29 June 2018—more 

than five months after Respondent’s denunciation’s notice was received by the World Bank.110 

In fact, this Request for Arbitration was the first written and explicit expression of the consent 

on the part of Claimants to submit their disputes to ICSID. However, by that date, 

Respondent’s standing offer of consent had long-well ceased to exist as an immediate 

consequence and effect of the denunciation. Therefore, Claimants belated and untimely attempt 

to accept Respondent’s standing offer of consent after the denunciation should not and cannot 

succeed at Respondent’s cost. After the denunciation, it is impossible to perfect the standing 

offer of consent required for this ICSID Tribunal to exercise jurisdiction over this dispute.111 

Therefore, similar to the Owens-Illinois, this Tribunal should deny jurisdiction over this 

dispute. 

                                                             
105 Owens-Illinois ¶¶274-282, 296. 
106 Owens-Illinois¶¶271, 291; Schreuer I, at 1279-1281. 
107 Owens-Illinois ¶305. 
108 Facts ¶2. 
109 (Exh. R-0001). 
110 Request for Arbitration ¶¶1-3. 
111 Schreuer I, at 1280. 
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b. The Six-Month Period Provided For In Article 71 Does Not Afford 

Claimants Any Opportunity To Perfect Respondent’s Standing 

Offer Of Consent During That Period 

51. Article 71, as a general rule, produces the effects of the denunciation six 

months after the date of receipt of the denunciation’s notice.112 However, Article 72, an 

exception and modifier to the general rule under Article 71, applies to consent until the date of 

receipt of the notice of denunciation.113 After that date, only existing mutual perfected consent 

would survive the immediate effect of the denunciation under Article 72.114 Article 71 applies 

to the denouncing state as a Contracting State to the ICSID Convention, whereas Article 72 

applies to the denouncing state as a party (or potential party) in ICSID arbitrations.115 This 

distinction regarding the different “effective dates” for producing their effects is well 

recognized and applied.116 

52. The distinction between Articles 71 and 72 is further recognized by the scope 

of their application. The distinction between Articles 71 and 72 is further highlighted by the 

scope of their application. For instance, Article 71 regulates the effect of the denunciation on 

the denouncing state’s rights and obligations not arising out of its consent.117 The rights and 

obligations that fall in the scope of Article 71 are: the right of the Contracting States to 

participate in the ICSID Administrative Council;118 the right to nominate individuals to the 

Panel of Conciliators and Arbitrators;119 the duty to contribute to the Centre’s costs;120 the 

obligation to respect the immunities and privileges contemplated in the Convention;121 and the 

duty to recognize and enforce awards.122 

53. By contrast, Article 72 regulates the effect of the denunciation on the 

denouncing state’s rights and obligations arising out of its mutual consent that was perfected 

                                                             
112 Schreuer I, at 1280-1281; Schreuer II, at 355, 364, 367.  
113 Id; Owens-Illinois ¶¶271. 
114 Owens-Illinois ¶¶271. 
115 Owens-Illinois ¶¶268-269; Figueiredo, at 15. 
116 Owens-Illinois ¶269; Schreuer II, at 355, 364, 367; Figueiredo, at 15. 
117 Owens-Illinois ¶269; Schreuer I, at 1278; Schreuer II, at 364; Figueiredo, at 14-15. 
118 The ICSID Convention, Articles 4-7. 
119 Id, Article 14.  
120 Id, Article 17.  
121 Id, Articles 18-24. 
122 Id, Article 54. 
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prior to its denunciation.123 These rights and obligations—which Article 72 is intended to 

safeguard from the effects of the denunciation—124 are: the right to initiate arbitration;125 the 

right to participate in the constitution of the tribunal;126 the right to participate in the arbitral 

proceeding;1127 the rights to access the post-Award remedies;128 the obligation to abide by and 

comply with the award;129 and the obligation to refrain from restoring to other remedies, such 

as diplomatic protection.130  

54. Accordingly, the six-month period under Article 71 does not apply to the 

denouncing state’s rights and obligations arising out of consent to the jurisdiction of the 

Centre.131 It follows that investors cannot rely on Article 71 to extend the denouncing state’s 

consent to ICSID jurisdiction beyond the date of the receipt of the denunciation’s notice. As 

Professor Schreuer illustrates, “[u]nder the explicit wording of Article 72, the relevant date . . 

. is the date of the receipt of the notice by the depositary.”132 

55. The tribunal in Owens-Illinois recognized the distinction between the effects 

of these two articles, stating that“[t]his division of labour between Article 71 and Article 72 is 

important.”133 Relying on this distinction, it found that it must apply only Article 72 “[t]o 

adjudge whether Venezuela’s denunciation of the ICSID Convention has any effect on its 

position as a party to ICSID arbitrations.”134 Similarly, for this Tribunal to decide whether 

Respondent’s denunciation of the ICSID Convention had any effect on its position as to this 

ICSID arbitration, it must only apply Article 72 of the Convention. 

 

 

 

                                                             
123 Owens-Illinois ¶269; Schreuer I, at 1280-1282; Schreuer II, at 364; Figueiredo, at 14-15. 
124 Schreuer I, at 1280-1282; Schreuer II, at 364; Figueiredo, at 14-15.  
125 The ICSID Convention, Article 36. 
126 Id, Article 37. 
127 Id, Articles 41, 44. 
128 Id, Articles 49(2), 50-52.  
129 Id, Article 53.  
130 Id, Articles 26-27. 
131 Schreuer II, at 355. 
132 Schreuer I, at 1280. 
133 Owens-Illinois ¶269. 
134 Owens-Illinois ¶270. 
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c. Claimants’ Belated Request For Arbitration Did Not Perfect 

Respondent’s Standing Offer 

56. After denouncing the ICSID Convention, a state’s standing offer of consent 

in a BIT can no longer be accepted and thus perfected by any investors.135 From the date of 

receipt of the notice of denunciation, a standing offer of consent will cease to be effective and 

will not be capable of acceptance.136 To benefit from the continued validity of consent under 

Article 72, an investor’s consent must have been given before the notice of the denunciation 

of the Convention is received by the depository.137 Most importantly, the six-month period 

provided for in Article 71 does not afford investors any opportunity to perfect the standing 

offer of consent during that period.138  

57. This is directly supported by Mr. Broches, who, throughout the drafting 

history of Article 72, unequivocally stated that if a State denounced the ICSID Convention 

before its offer to consent “has been accepted by any investor, no investor could later bring a 

claim before the Centre.”139 The tribunal in Owens-Illinois further confirmed this when it 

declined jurisdiction over the case, reasoning that Venezuela’s standing offer of consent was 

not perfected because claimants accepted that offer after Venezuela’s denunciation of the 

ICSID Convention.140 

58. Here, Claimants could and should have accepted and perfected Respondent’s 

standing offer of consent in general terms at any time well before Respondent denunciation’s 

notice and before submitting the request for arbitration.141 It is not uncommon for a vigilant 

and prudent investor to express their consent separately and accept the host State’s standing 

offer of consent long before initiating ICSID proceedings and submitting the request for 

arbitration.142 In fact, it is rather advisable.143   

59. For instance, even though Venezuela denounced the ICSID Convention on 

24 January 2012, Claimant in Saint-Gobain v. Venezuela accepted the standing offer of consent 

                                                             
135 Owens-Illinois ¶274; Figueiredo, at 10. 
136 Schreuer I, at 1279-1281. 
137 Schreuer I, at 1280. 
138 Id. 
139 Drafting History of the ICSID Convention, Vol. II, at 1009-1010. 
140 Owens-Illinois ¶282. 
141 Schreuer II, at 358. 
142 See e.g., Lanco ¶44; Azurix ¶56; Argentina ¶36; Pan ¶37; ADC ¶363; SPP ¶40. 
143 Schreuer-Dolzer, at 259. 
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on 4 July 2011—well before the date of the denunciation.144 Subsequently, Claimant submitted 

the request for arbitration on 25 April 2012—after the date of the denunciation.145  

60. In any event, since November 2017, Respondent expressed its intent to 

denounce the ICSID Convention, and there were deliberations in the Tyrean Parliament to that 

effect.146 Therefore, Claimants’ meritless argument that Respondent “caught it by surprise” 

when it denounced the ICSID Convention should be rejected.147 If Claimants have been 

deprived of means to recourse in ICSID Arbitration, it is only because of their belated 

acceptance of Respondent’s standing offer of consent. Therefore, Respondent firmly opposes 

that Claimants’ negligence can be compensated at Respondent’s cost.    

3. Even Assuming Respondent’s Standing Offer Of Consent Would 

Have Remained In Effect Within The Six-Month Period Under 

Article 71, That Period Had Elapsed By The Time The Request For 

Arbitration Was Registered 

61. ICSID Institution Rule 6(2) provides that “[a] proceeding under the 

Convention shall be deemed to have been instituted on the date of the registration of the request 

[for arbitration].” As Professor Schreuer stated “[t]he decisive date for the existence of consent 

is the date of the institution of the arbitral proceedings.”148 Under this rule, the decisive point 

in which the jurisdiction of an ICSID tribunal is to be assessed is “the date of the institution of 

the proceedings.”149  

62. This rule is an accepted principle of international adjudication and has been 

consistently recognized and applied by ICSID tribunals and the ICJ.150 The CSOB v. Slovakia 

tribunal first characterized this as a “generally recognized” rule and assessed its jurisdiction to 

hear the dispute by reference to the date on which the proceedings were deemed to have been 

instituted.151 Similarly, the tribunal in Vivendi II v. Argentina noted that “the determination of 

                                                             
144 Saint-Gobain ¶358. 
145 Id. 
146 PO No.3 ¶3. 
147 Owens-Illinois ¶¶286-290 
148 Schreuer III, at 29. 
149 Id. 
150 See Vivendi II ¶¶60, 61, 63; CSOB, ¶31; Goetz ¶72; Lockerbie Case ¶38; Arrest Warrant Case ¶26. 
151 CSOB ¶31. 
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whether a party has standing […] for purposes of jurisdiction to institute proceedings, is made 

by reference to the date on which such proceedings are deemed to have been instituted.”152  

63. Here, Claimants submitted their Request for Arbitration on 29 June 2018.153 

The six-month period under Article 71 expired on 6 July 2018.154 The Request for Arbitration 

was registered on 16 July 2018—10 days after the expiration of the six-month period under 

Article 71.155 Accordingly, the critical date for this Tribunal to assess whether the jurisdictional 

requirements have been met is the date of the registration (16 July 2018), i.e., when the 

arbitration proceedings were instituted. By that date, the six-month period under Article 71 had 

elapsed, and Respondent is no longer a Contracting State to the ICSID Convention. As such, 

this Tribunal cannot uphold jurisdiction where an absolute jurisdictional requirement under 

Article 25(1) has not been met—a dispute against a Contracting State to the ICSID 

Convention.  

64.  In any case, the Secretary-General may not register a request for arbitration 

where, on the date of registration, the State against which the proceeding is instituted is not a 

Contracting State to the Convention.  

B. The Tribunal Lacks Jurisdiction Under The BITs 

65. As a consequence of the denunciation, this Tribunal also lacks jurisdiction 

under the BITs because Respondent’s standing offer of consent in the BITs was rendered 

ineffective by the denunciation and is insufficient to establish jurisdiction by itself.  

66. Article 9(1) provides that “[d]isputes between one Contracting Party and a 

national of the other Contracting Party […] shall at the request of the national concerned be 

submitted to the [ICSID].”156 However, the mere existence of a provision in the BITs about the 

possibility to submit disputes to the Centre cannot by itself amount to mutual consent to the 

jurisdiction of ICSID.157 Such standing offer of consent is merely an unbinding offer and does 

not create rights and obligations under the Convention until it is timely and duly accepted by 
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an investor.158 In other words, since Respondent denounced the ICSID Convention, there is no 

longer an offer to submit disputes to an ICSID tribunal on the part of the Republic.  

IV. THE TRIBUNAL LACKS JURISDICTION OVER THE MULTIPARTY 

ARBITRATION BROUGHT BY CLAIMANTS 

67. This Tribunal lacks jurisdiction over this claim because: (A) Respondent did 

not consent to multiparty arbitration under the BITs; and (B) there is no commonality between 

the claims, as Claimants are unrelated entities engaged in manifestly separate investments, 

seeking protection under different BITs.   

A. Respondent Did Not Consent To Multiparty Arbitration Under The BITs  

68. The BITs provide recourse only for a single party. Article 9(1) of the BITs 

state in relevant part that “disputes between one contracting party and a national of the other 

state […] in relation to an investment of the latter” shall be submitted to ICSID Arbitration.159 

Where consent is based on a treaty, it would be “obvious to apply principles of treaty 

interpretation.”160 Under the ordinary meaning of its terms, it is unequivocal that the singular 

language in the BITs is clearly limiting the scope of Tyrea’s consent regarding multiparty 

arbitration.161 Claimants’ acceptance of the standing offer to arbitrate provided under the BITs 

cannot exceed the scope of the offer. Therefore, Respondent did not consent to multiparty 

arbitration.   

69. A State validly consents to ICSID jurisdiction when it both provides general 

consent by becoming a party to the ICSID Convention and consents to ICSID jurisdiction in 

the specific case at hand.162 The scope and existence of consent must be “clear and 

unambiguous” and cannot be presumed.163 The main question regarding multiparty arbitration 

involving unrelated claimants is “whether the respondent’s written consent encompasses the 

possibility of the tribunal to hear the case in a single proceeding.”164 The presence of doubts 

about the existence or scope of consent generally results in denying jurisdiction.165   
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70. Here, Tyrea provided clear and unambiguous consent only to a single-party 

proceeding by adopting the singular language in Article 9(1) of the BITs, making no offer that 

would allow Claimants to bring multiparty claims.166 Multiparty arbitration involving two or 

more claimants contradicts the clear language of Article 9(1). Therefore, Tyrea did not provide 

its consent for investors from Kitoa and Novanda to jointly submit claims in a single arbitral 

proceeding.167 As such, this Tribunal lacks jurisdiction over this multiparty arbitration claim. 

71. Additionally, the scope of a state’s consent under a BIT cannot be unilaterally 

modified by an investor.168 A claimant’s acceptance may not in any way go beyond the limits 

of the Host State’s offer.169 Therefore, since Claimants’ multiparty acceptance does not match 

Tyrea’s offer of a single-party proceeding, there is no perfected consent. Thus, this Tribunal 

lacks jurisdiction over this case.170 

72. Moreover, Claimants carry the burden to prove in showing that Tyrea has 

consented to this multiparty proceeding.171 The tribunal in ICS v. Argentina declined 

jurisdiction upon claimant’s failure to satisfy its burden of proof regarding consent, stating 

that:  

[t]he burden of proof for the issue of consent falls squarely on a given 
claimant who invokes it against a given respondent. Where a claimant fails 
to prove consent with sufficient certainty, jurisdiction will be declined.172 
 

73. Similarly, this Tribunal should decline jurisdiction as Claimants have failed 

to discharge their burden of proving that Respondent provided its clear and unequivocal 

consent to arbitrate multiparty claims.173 Therefore, this Tribunal lacks jurisdiction over this 

case because Respondent did not consent to multiparty arbitration under the BITs.   
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B. There Is No Commonality Between The Claims, As Claimants Are Unrelated 

Entities Engaged In Manifestly Separate Investments, Seeking Protection 

Under Different BITs 

74. This Tribunal lacks jurisdiction because there is no general commonality 

between the claims, Claimants, their alleged investments, or the BITs.174 Absent a general 

commonality, this Tribunal cannot allow multiparty claims to proceed in a single arbitration.175 

75. Joint requests regarding manifestly separate investments, or where the joint 

submission is barred by the BITs falls outside ICSID jurisdiction.176 It is an established practice 

that ICSID refuses to register claims arising out of different BITs and unrelated parties. For 

instance, ICSID found no jurisdiction over a claim brought by unrelated companies that lost 

radio frequencies after a tender procedure organized by Hungary.177 There, claimants sought 

relief under three different BITs.178 After Hungary’s objection, ICSID refused to register the 

claim, stating that “[i]n the absence of consent by all disputing parties to join disputes relating 

to manifestly separate investments, the Secretary-General cannot proceed to register the 

request for Arbitration as submitted to the Centre.”179 

76. Other tribunals have also denied jurisdiction over separate claims in relation 

to different and unrelated investments, stressing that there was no indication that respondent 

had consented to these types of disparate claims.180 For instance, the tribunal in Erhas v. 

Turkmenistan declined jurisdiction over a joint treaty claim brought by unrelated claimants.181 

The tribunal acknowledged that—while some authorities had asserted jurisdiction over 

investment treaty claims by groups of claimants where there are certain common linkages 

between them— there are no prior cases where jurisdiction had been asserted over “entirely 

unrelated claims” brought by “unrelated claimants” in relation to different and separate 
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investments.182 Furthermore, it held that Turkmenistan had not consented to have such 

disparate claims arbitrated under a single proceeding.183 

77. Applying the same rationale, the Permanent Court of Arbitration also 

declined to entertain a joint request for arbitration brought by a group of ten claimants who 

invoked their standing under multiple treaties.184  

78. Here, Claimants are different entities operating social media platforms with 

distinctive features and characteristics.185 It is undisputed that Claimants engaged in manifestly 

separate “investments,” 186 and that each of the Claimants generate revenue in a different 

fashion.187 Furthermore, Claimants invoke their standing under two different BITs.188 

Therefore, due to the lack of commonality here and considering Tyrea’s objection to the 

multiparty proceeding, this dispute falls outside ICSID jurisdiction. 

79. Even in the unlikely scenario that this Tribunal considers that Respondent 

consented to multiparty arbitration, this Tribunal should not allow the claims to go forward in 

a joint proceeding because of the substantial lack of commonality present between the parties 

and their claims.  

V. THE BLOCKING OF CLAIMANTS’ PLATFORMS IS NOT AN 

EXPROPRIATION IN BREACH OF ARTICLE 6 OF THE BITS 

80. Respondent’s actions are not a violation of Article 6 of the BITs. The 

measures taken by Respondent (A) do not amount to indirect expropriation and in the 

alternative but without prejudice (B) are legally permissible under Article 6 of the BITs. 

A. Respondent’s Actions Do Not Amount To Indirect Expropriation   

81. Article 6 of the BITs implicitly indicates which measures are permissible for 

an indirect taking that does not constitute indirect expropriation. For determination of whether 

the measure is equivalent to expropriation, there must be: (1) identification of assets allegedly 

expropriated; (2)identification of allegedly expropriatory conduct, its intensity and effect; (3) 

examination whether the alleged expropriation has been made in exercise of the State’s 
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sovereign powers; and (4) identification of the alleged violation of the BIT’s provision.189 

Expropriation claims have been denied where an investor was deprived of some rights but 

retained control over the overall investment.190 The adoption of Law No. 0808-L and the 

subsequent blocking of Claimants’ website do not amount to an indirect expropriation. 

1. Claimants’ Assets Are Not Susceptible to Expropriation 

82. Claimants’ assets fail to qualify as an investment susceptible to 

expropriation. Any expropriation analysis requires an assessment of the impact of the States 

measure on the investor’s assets.191 As such, it is important to determine what the investment 

at stake is.192 The investment must be to be viewed as a whole as opposed to its constituent 

part.193 Here, Claimants’ advertising contracts and paid subscriptions to “pro” features of the 

social media platforms are not constituent parts of Claimants’ overall businesses, thus they are 

not assets susceptible to expropriation. 194   

83. In Methanex v. USA, claimant argued that, as a result of respondent’s actions, 

it had lost customer base, goodwill, and market share.195 The tribunal noted that “items such 

as goodwill and market share may [. . .] in a comprehensive taking, [. . .] figure in valuation. 

But it is difficult to see how they might stand alone.”196  

84. Article 1 of the BITs includes single assets as investments protected by the 

Treaties. Claimants might argue that their allegedly expropriated assets are within the scope of 

the BITs’ protection. However, the rationale of defining an investment by listing individual 

assets is to define the general scope of the treaty application and not to enable the individual 

treatment of those assets where they function as part of an integral business operation.197 

Nevertheless, for the purposes of the protection standards application, those assets have to be 

treated as a whole. The reason for treating the investment as a whole is that it  

prevents an over-fragmentation of businesses into discrete pieces and 
allegations of expropriation with respect to such pieces [. . .], a right to tax 
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refunds, goodwill or a market share may not be considered as individual 
investments that can be subject to expropriation.198 

85. Here, the Tyrean users and revenue streams as the alleged assets are not, on 

their own, assets capable of being expropriated, these assets “constitute… an element of the 

value of an enterprise and as such may be covered by some of the compensation payments” 

but are not discrete assets that can be expropriated separately.199 

86. Therefore, Claimants cannot argue that their investments were expropriated 

because, the assets, by their nature, are not susceptible to expropriation.  

2. Respondent’s Measures Do Not Substantially Nor Permanently 

Deprive Claimants of Their Assets 

87. Indirect expropriation requires total or near-total deprivation of an 

investment.200 Analyzing a similar BIT to the ones in this case, the tribunal in Eastern Sugar 

v. Czech Republic noted that “Article 5 of the BIT is applicable only if there was substantial 

deprivation of the entire investment or a substantial part of the entire investment.”201 Here, 

Article 6 of the BITs is not applicable because there was not a substantial deprivation of the 

entire investment or a substantial part of the entire investment.  

88. In Nykomb v. Latvia, the tribunal held that “the decisive factor for drawing 

the border line towards expropriation must primarily be the degree of possession, taking or 

control over the enterprise.”202 Similarly, this Tribunal should find that Respondent did not 

substantially deprive Claimant of their assets, since there was “no interference with the 

shareholder's rights or with the management's control over running of the enterprise - apart 

from ordinary regulatory provisions.”203  

89. Furthermore, the mere fact that Claimants have allegedly lost the value of 

their investments as the result of Respondent’s measures does not make those measures 

expropriatory. The tribunal in Philip Morris noted, “in respect of a claim based on indirect 

expropriation, as long as sufficient value remains after the Challenged Measures are 
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implemented, there is no expropriation.”204 Claimants retain sufficient value of their assets as 

their physical assets remain intact. 205 

90. The tribunal in Eudoro v Paraguay stated that, for an expropriation to occur, 

Respondent’s actions must be considered as reasonably depriving the Claimant of its property, 

in such a way that Respondent ‘will acquire, directly or indirectly, control, or at least the fruits 

of the expropriated property’.206 Similarly, in Lauder v. Czech Republic, the tribunal declined 

a claim of expropriation noting that even if the actions taken by the Media Council had the 

effect of depriving the claimant of his property rights, that was not sufficient since it did not 

benefit the State.207 Here, Respondent did not derive any economic benefit from blocking 

Claimants’ social media platforms, nor did it acquire any control, direct or indirect, of the 

alleged expropriated property. 

91. Moreover, there is nothing in the record to support Claimants’ argument that 

the alleged deprivation of their investments is permanent. In fact, Respondent’s ordinances 

expressly state that they are “pending further notice,” highlighting the temporal nature of 

Respondent’s act.208 Respondent’s measures did not substantially nor permanently deprived 

Claimants of their assets, thus they do not amount to an indirect expropriation.  

3.  Respondent’s Measures Were A Legitimate Exercise of Its Sovereign 

Police Powers  

92. Respondent acted within legal bounds in the exercise of its sovereign police 

powers. It is well established that “interference with foreign property in the exercise of police 

power is not considered expropriation.”209 This is supported by international tribunals, which 

have repeatedly recognized that States are not liable for takings that may result from the 

legitimate exercise of the power to regulate in public interest.210 Thus, Respondent’s measures, 

in light of Claimants’ non-compliance with Respondent’s post-civil war legislation, and the 
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volatile situation in Tyrea, were a reasonable and valid exercise of its sovereign regulatory 

powers.211 

93. The tribunal in Saluka observed that a lawful and permissible regulatory 

action aimed at the general welfare of the State does not amount to indirect expropriation.212 

Here, the aim behind the adoption of Law No. 0808-L was to prevent the dissemination of hate 

speech.213 This law was clearly adopted in the public interest within Respondent’s sovereign 

right, and therefore a permissible regulatory measure.  

94. Not every regulatory action amounts to an act justifying arbitral proceedings. 

This is supported in Eastern Sugar where the tribunal stated that “a BIT may also not be 

invoked each time the law is flawed or not fully and properly implemented by a State.”214 To 

justify bringing a claim under the BITs, there must be overstep on the ‘attempt to balance 

interests,’ a ‘measure of inefficiency,’ a ‘degree of trial and error’ and a modicum of ‘human 

imperfection,’ before a party complains. However, the case at hand does not involve any such 

overstep.   

95. Moreover, when evaluating a State’s regulatory decisions in light of 

international law standards, the State’s right and duty to regulate must not be subjected to 

undue second-guessing by international tribunals.215 This is supported by the Investmart 

tribunal, where it noted that a States action “is not reviewed at the international law level for 

its ‘correctness’ but rather for whether it offends the more basic requirements of international 

law.”216  

96. Accordingly, this Tribunal should not second guess Respondent’s actions in 

reducing the compliance deadline and subsequent blocking of Claimants’ platforms. 

Respondent’s actions were not only justified but well within its sovereign police powers as 

provided for under Article 3 of Law No.0808-L, and do not offend the basic requirement of 

international law.217 
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97. Thus, Respondent’s measures were a valid exercise of its sovereign 

regulatory or police powers and do not amount to indirect expropriation. 

B.  The Measures Taken by Respondent Were Legally Permissible  

98. The BITs provide for permissible direct and indirect takings, under Article 

6, which are measures taken (1) in public interest; (2) in a nondiscriminatory manner; (3) under 

due process of law; and (4) accompanied by compensation.218 Respondent’s actions meet these 

requirements and were legally permissible.  

1.  Respondent's Measures Were Taken in Public Interest  

99. Respondent’s measures were taken in public interest. Although the meaning 

of public interest under international law has not been clearly established, it is agreed, as a rule, 

that the State concerned will be held to be the best judge of its public interest.219 In the Shufeldt 

case, where the Guatemalan Government canceled a concession granted to a U.S. national, it 

was stated that “[i]t is perfectly competent for the Government of Guatemala to enact any 

decree they like and for any reasons they see fit, and such reasons are no concern of this 

Tribunal.”220  

100. Similarly, here, Respondent is the best judge and most competent party to 

determine what the best decision for its public interest is. With its people being hurt and killed 

in the streets, Respondent not only had the right but also the duty to step in to protect them and 

restore peace.221 If Claimants fail to recognize the urgency for safety but claim to be concerned 

about protecting the people's right to freedom of expression, that would be nothing short of 

hypocrisy. Thus, amending Law No. 0808-L and the subsequent blocking of Claimants’ 

platforms were in public interest. 

101. Claimants may contend that Respondent’s measures are not proportionate to 

be in the public interest. However, the “proportionality requirement” should not be considered 

in this case because it is legally flawed. This requirement was first identified by the Tecmed v 

Mexico tribunal, which limited the acceptable scope of state regulation.222 There, the tribunal 
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arrived at the proportionality requirement with no reference to the BIT therein.223 Moreover, it 

made no reference to any general principles of investment law or even cited a single decision 

by a previous investment tribunal.224 The Tecmed tribunal only cited the European Court of 

Human Rights, a distinguishable adjudicative body applying a different set of rules.225 Thus, 

this Tribunal should not follow the Tecmed standard regarding the proportionality requirement, 

as "most tribunals thus far have declined to follow the approach adopted by Tecmed.”226  

102. Should the proportionality argument be nevertheless considered, this 

Tribunal should be mindful that the doctrine of proportionality was derived from Human Right 

law, imposing a higher obligation on the States, much different to those agreed to in Bilateral 

Investment Treaties. 

103. Claimants have not disputed the gravity of the situation in Tyrea. In fact, 

Claimants acknowledged the seriousness of the situation through their failed attempt to 

develop a workable algorithm.227 However, with the situation rapidly getting worse as the 

police were struggling to stem the rampant violence spreading across the country, Claimants’ 

effort to create an algorithm failed to address the rapidly growing social unrest.228 Respondent 

had to come up with a quicker solution proportionate with the aim of reducing the spread of 

hate speech that was resulting in the death of many of its people.  

104. Respondent’s ordinances were aimed at containing the spread of hate speech 

and resultant deaths. After having attempted other measures that were not yielding the desired 

aim, blocking Claimants’ platforms directly addressed one of the major factors contributing to 

the problem. Tyrea was going through desperate times and in the interest of the general public, 

and its actions cannot be said to be disproportionate. 

105. The measures taken by Respondent were to address the life-threatening social 

unrest facilitated by the Claimants’ platforms. Therefore, blocking the platforms was not only 

in public interest but also a proportional response. 

 

                                                             
223 Id ¶¶118-151. 
224 Id. 
225 Id ¶122. 
226 Vandevelde, at 296. 
227 Facts ¶16. 
228 Facts ¶19. 
 



 

 
 

30 

2. Respondent’s Measures Were Nondiscriminatory 

106. Respondent did not discriminate against Claimants. An expropriation that 

targets a foreign investor is not discriminatory per se. The expropriation must be based on, 

linked to, or taken for reasons of, the investor’s nationality.229 State’s conduct is discriminatory 

if others: (a) in similar or comparable positions are (b) treated differently, and (c) without 

reasonable justification.230   

107. Law No.0808-L established a universal standard without distinction to any 

particular entity or person.231 The decision to block Claimants’ platforms was made in 

accordance with the applicable laws of Tyrea and based on a fair case-by-case assessment of 

the relevant circumstances by competent and qualified public officials and did not amount to 

discrimination in respect to Claimants.232 

a. Claimants Were Not In A Similar Or Comparable Position As Other 

Local Social Media Networks 

108. Claimants, Wink, and TruthSeeker are not in a similar or comparable 

position. To be in a ‘similar’ or ‘comparable’ position means “sameness in all essential 

particulars.”233 Claimants, Wink, and TruthSeeker have different operations, different business 

goals, and different regulatory structure, thus, they are not in the same or comparable positions. 

109. It is an undisputed fact that within months of their launch, Claimants became 

the most widely used social media networks in Tyrea, gaining millions of new users.234 The 

number of Tyrean users engaging with Claimants’ platform increased exponentially, soon 

becoming the largest social media platforms used by the extremists.235 In contrast, Wink, a 

local messenger application, widely popular before the advent of Claimants' networks, waned 

due to its lack of interactivity.236 TruthSeeker, a social network created by Respondent with 

the aim of promoting free speech and social awareness, faded in comparison to Claimants' 

subscribers.237  
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110. Claimants were not in a similar or comparable position with other local 

websites as they had millions of subscribers and followers.238 The other social networks had a 

minuscule impact in comparison to Claimants’.239 In comparison to Claimants’ platforms, that 

allow users to comment and share media on a wide scale, Wink only provides for person-to-

person messaging services.240 Moreover, TruthSeeker is a government-owned platform, thus 

providing for direct mechanisms of control in disseminating hate speech. Therefore, these 

media websites were not in a comparable or similar position as Claimants. 

b. Respondent’s Differential Treatment Towards Claimants Was 

Justified 

111. A difference in treatment does not per se amount to discrimination. In Gami 

v. Mexico, the law was enforced against a foreign investor, wherein the Mexican government 

expropriated a number of sugar mills owned by a Mexican company with foreign participation. 

However, the tribunal found that Respondents measures were not due to the origin of the 

investments but related instead to the precarious financial conditions of the expropriated mills. 

Specifically, it held that “a reason exists for the measure which was not discriminatory. That 

the measure plausibly connected with a legitimate goal of policy.”241 

112. Similarly, here, Claimants were not treated differently because of their origin 

as foreigners, but rather, for the role they played in the spread of violence and hate speech 

throughout Tyrea, and their inability to comply with the law. 242 In comparison, the remaining 

social media platforms were incapable to reach the same audience as Claimants’, and thus less 

dangerous.243 

113. Therefore, the difference in position warranted the difference in treatment as 

Claimants posed a greater threat to the security of Tyrea in comparison to the other local social 

media networks. 
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3. Respondent Followed Due Process 

114. Disregard of due process would be when an expropriation lacks legal basis— 

no law or procedure properly established beforehand to order the expropriation244 

Respondent’s actions were in accordance with Tyrean Law and do not amount to a breach of 

due process. Article 3 of Law No.0808-L Amending the Law on Media and Information 

provides that: 

[t]he deadline for compliance with paragraphs (1) through (3) of the new 
clause 51 bis under the amended Law on Media and Information shall be 
determined by the decree of the President of the Republic of Tyrea.245 
 

115. The President complied with the law to its fullest extent. He initially issued 

a Decree giving 60 days to comply with the law, and in light of the urgency of the situation in 

Tyrea, he was forced to reduce that period, by Decree to 45 days.246 In light of Claimants’ 

inability to comply with the law, their social media platforms were ultimately blocked by the 

issuance of an ordinance.247  

116. Claimants may contend that they were not given prior notice. However, in 

light of the circumstances of imminent necessity and emergency, prior notice is not necessarily 

a requirement.248 Here, as argued before Respondent was facing a public order issue that 

required imminent action.  

117. Furthermore, Respondent’s measures were taken in a non-arbitrary manner. 

The ICJ defined arbitrariness as “a willful disregard of due process of law, an act which shocks, 

or at least surprises, a sense of juridical propriety.”249 Respondent’s actions were carried out 

with due regard of the law, addressing the imminent necessity that the situation required and 

its actions cannot be said to shock or surprise a sense of juridical propriety. 
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4. Claimants’ Expropriation Claims Are Non-Compensable 

118. Respondent’s actions were legally permissible under Article 6 of the BITs 

and are therefore non-compensable. To compensate Claimants would be an unjust payment for 

Respondent’s legitimate action pursuant a legitimate interest. 

119. It is a principle of customary international law that, where an economic injury 

results from a bona fide regulation within the police powers of a State, compensation is not 

required.250  

120. The tribunal in Marfin v. Cyprus considered economic harm resulting from a 

non-discriminatory application of adopted regulations enacted to protect the public welfare 

and, held that they do not constitute a compensable taking, if the measure was taken in good 

faith, under due process and proportionate to the aim sought to be achieved.251 

121. Here, Respondent’s actions were carried out in public interest, in good faith, 

under due process, were proportional, and therefore cannot be compensable.  

122. In light of the above, Respondent’s measures do not amount to indirect 

expropriation, nonetheless, should this Tribunal find that they do, Respondent’s measures are 

legally permissible under Article 6 of the BITs. 

VI. RESPONDENT’S MEASURES DO NOT AMOUNT TO A BREACH OF THE FAIR 

AND EQUITABLE TREATMENT STANDARD  

123. Respondent acted in accordance with Article 3(1) of the BITs. The 

“[c]ontracting States here ought to be taken to have intended the adoption of an autonomous 

standard”252 when committing to provide Fair and Equitable treatment (“FET”) to the 

investments by Kitoan and Novanda citizens. Here, Respondent “provided Claimants with the 

kind of hospitable climate that would insulate them from political risk or incidence of unfair 

treatment.”253 Thus, Respondent treated Claimants investments according to the standards of 

fairness and equity and contrary to Claimant’s contention, did not impair such investments by 

unreasonable or discriminatory measures. 
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124. The FET standard here is intentionally vague, leaving the actual definition to 

be determined on a case by case basis.254 Article 31(1) of the VCLT sets out the cardinal rule, 

that unless otherwise noted, as in this case, international agreements such as the Tyrea-

Novanda and the Tyrea-Kitoa respective BITs must be “interpreted in accordance with the 

ordinary meaning to be given to the terms of the treaty in their context, and in light of its objects 

and purposes.”255 

125. Additionally, as highlighted by the Saluka tribunal, in their ordinary 

meaning, the terms ‘fair’ and ‘equitable’ [...] mean ‘just’, ‘even-handed’, ‘unbiased’, 

‘legitimate.’256 Claimants’ were not discriminated, and the measures taken were not unfair 

against their interest, in light of the specific facts and context.257 

126. The FET standard is at the very beginning of the clause, giving it a more 

general and less specific character, as highlighted by the Nobel tribunal.258 Despite the more 

general character, Respondent did not disregard any of the specific components recognized by 

several tribunals, like Saluka. Thus, Respondent (A) did not violate Claimant’s legitimate 

expectations; (B) the different organs or officials of Respondent treated the investment 

consistently; (C) Respondent’s treatment of Claimants’ was in good faith, reasonable, and 

there was not discriminatory conduct;259and (D) Claimants’ investments were not impaired. 

Thus, it is denied that Respondent treated Claimants’ investments less than fairly and equitably. 

Claimants have failed to establish a prima facie case that Respondent breached its obligation 

of FET.  

A. Respondent Did Not Violate Claimants’ Legitimate Expectations  

127. The protection of investors’ legitimate expectations has repeatedly been 

identified as a key element in the FET standard, connecting it to the phenomenon of 

“change.”260 An investor may develop their own expectations about the legal regime governing 

its investment, however, those expectations impose no obligations on the State under the 
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minimum standard of treatment.261 Respondent is not aware of any general and consistent State 

practice and opinion juris, imposing on it an obligation not to frustrate investors’ expectations. 

While Respondent may promise a stable legal framework, the stability of a legal framework is 

not equivalent to a promise that Respondent would never change its legislation.262   

128. At the time of making their investments, Claimants’ alleged expectations 

were not legitimate nor reasonable. “The assessment of the reasonableness or legitimacy must 

take into account all circumstances, including not only the facts surrounding the investment, 

but also the political, socioeconomic, cultural and historical conditions prevailing in the host 

State”263 In this particular case, the political, socioeconomic, cultural, and historical conditions 

of Tyrea, being in a transitional justice process after the end of the civil war, and a developing 

country, should have shaped Claimants’ legitimate expectations.  

129. Claimants’ were aware of Respondent’s contentious past concerning media 

control, social media limits, and social unrest prior to entering the Tyrean market. Claimants 

independently assessed the risks involved while investing in Tyrea.264 The legislation enacted 

after the civil war, which included the Media Law among other peace and democracy 

legislation, was instituted to further this new era of peace in Tyrea. Thus, Claimants’ due 

diligence in assessing the risks involved in investing in Tyrea, would have revealed that 

transitional justice is a continuous work in progress.265 “Without exception, every widely used 

data set on civil wars indicates that once a civil war ends in a nation, that nation is at risk of 

experiencing another one at a later date.”266 

130. Analogously, in Parkerings v. Lithuania, the tribunal noted that each State 

had an undeniable:  

right to exercise its sovereign legislative power – albeit in a reasonable and 
fair manner – and that an investor must anticipate a possible change of 
circumstances, and thus structure its investment in order to adapt it to the 
new legal environment, particularly of a country in transition.267 
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131. Anyone that intends to business in a developing country, such as Tyrea, 

cannot expect the same level of stability and administrative efficiency as it could have in a 

developed country.268 This is supported by Genin v. Estonia, where the tribunal found that 

there was no breach of FET by reasoning that claimants had knowingly chose to invest in:  

a renascent independent state, coming rapidly to grips with the reality of 
modern financial, commercial and banking practices and the emergence of 
state institutions responsible for overseeing and regulating areas of activity 
perhaps previously unknown.269 
 

132. Furthermore, as in PSEG, there is no merit in Claimants’ argument that the 

investment was actively requested by the Government.270 True enough, the Media Law was 

enacted with the purpose to attract foreign investments, “but this was a matter of general policy 

that did not entail a promise made specifically to the Claimants about the success of their 

proposed project.”271 Respondent, a developing country, made a good faith effort to promote 

social media use through the adoption of the Media Law. 

133. The concept of legitimate expectations “requires a weighing of Claimant’s 

legitimate and reasonable expectations on the one hand, and Respondent’s legitimate 

regulatory interests on the other.”272 In this case, Respondent’s regulatory interest is regarded 

as one of the highest: public safety, which outweighs Claimants expectations.  

134. Similarly, the Parkerings tribunal reaffirmed the notion that the principal 

bases for a legitimate expectation is an explicit promise or guaranty from the State.273 Here, 

Respondent never promised to limit its ability to take future regulatory action. In fact, 

Respondent did not make any guaranty nor promise to Claimants regarding Respondents 

ability to take regulatory measures for legitimate public policy objectives of Tyrea.  

135. “[N]ot every hope amounts to an expectation under international law [...] 

each State had an undeniable right to exercise its sovereign legislative power.”274 Here, 
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Respondent is not and should not be responsible for upsetting Claimants’ superfluous and 

unreasonable expectations.  

136. Furthermore, in Continental Casualty v. Argentina, the tribunal elaborated 

that “it would be unconscionable for a country to promise not to change its legislation as time 

and needs change.”275 Applying that standard to this case, it is clear that the BITs did not give 

Claimants a warranty that no disturbances in Tyrea would ever occur. Respondent acted in 

good faith with respect to Claimants’ platforms. Respondent gave Claimants originally 60-

days to complete the algorithm and implement changes, which Claimants failed to do. 

Although Respondent saw itself forced to cut the deadline shorter to 45-days due to rising 

violence, Claimants immediately stopped developing the algorithm and proceeded to initiate 

this Arbitration, abandoning any attempts to ever comply with the law.  

137. Although the Media Law promoted growth and prosperity within Tyrea, this 

was not a promise to Claimants or any specific guarantee that there would be no regulatory 

changes in response to ethnic tensions. Besides, Claimants’ were well aware of Respondent’s 

historical control over the media. Thus, Claimants’ cannot argue that Respondent violated its 

legitimate expectations or any promises since Respondent saw itself with no option but to enact 

a law blocking hate speech, fulfilling its sovereign responsibilities.276  

138. Arguendo that Respondent did violate Claimants’ legitimate expectation, as 

noted by Professor Wälde, the disappointment of legitimate expectations must be sufficiently 

serious and material, which, in this case, it is not.277 Respondent’s actions were a public 

policy decision in response to the growing violence furthered by Claimants’ inability to adapt 

to the new standards of the law.   

139. Consequently, any argument that Respondent’s actions were unforeseeable 

and deprived Claimants of their legitimate expectations is superfluous and lacks any 

credibility. It is not the function of this Tribunal to “act as a general-recourse administrative 

law tribunal.”278  

140. To this day, Claimants have failed to complete a workable algorithm nor any 

solution to help Respondent deal with the violence caused as a result of their social networking 

                                                             
275 Continental ¶258.  
276 Rabat Plan.  
277 Thunderbird Separate Opinion ¶14.  
278 Id.  



 

 
 

38 

sites. Claimants abandoned any and all efforts to comply with the law and are distorting 

Respondents obligation to create a safe environment for their citizens as a façade to compensate 

their clear unwillingness to act within the legal bounds. 

B. The Different Organs Or Officials Of Respondent Treated The Investment 

Consistently 

141. Claimants may argue that this Tribunal should follow the standard enunciated 

in Tecmed, requiring Tyrean authorities to act consistently, without ambiguity, and 

transparently.279 However, in this case, there were no continuing legislative changes, it was 

only one amendment and a resolution implementing this amendment. In light of the social-

historical circumstances, this does not amount to a breach of the FET obligation. 

142. Unlike in PSEG, where the situation was complicated by the fact that the 

laws were continuously changing, here the legal framework was stable, and the treatment to 

Claimants was consistent in terms of the regulation and implementation. The PSEG tribunal 

emphasized that the changes in both the legislative environment as well as in the attitudes and 

policies of the administration relating to investments were contrary to the need to “ensure a 

stable and predictable business environment for investors to operate in, as required […] by the 

Treaty. 280 However, to justify a finding of breach of the BITs, the changes should have a 

“roller-coaster effect.” Similarly, the Tribunal here should find that the changes did not amount 

to a “roller coaster effect” to justify a finding of a breach of the BITs.  

C. Respondent Treated Claimants In Good Faith And Reasonable Manner 

143. The FET standard also encompasses a specific condition of good faith and 

reasonable treatment to the investors. In light of the violence, social unrest, and its escalation 

as a result of the popular use of Claimants’ platforms, Respondent acted in good faith and in a 

reasonable manner when amending the Media Law, issuing the ordinance, effecting a period 

of implementation, and blocking such platforms. 

144. Reasonableness requires that the State’s conduct “bears a reasonable 

relationship to some rational policy.”281 Here, the rational policy was “safeguarding 

Respondent’s public order […] avoiding people being hurt and killed in the streets […] and 
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restoring peace,”282 bearing a reasonable relationship to Respondent’s ordinances blocking the 

platforms. Thus, Respondent acted in good faith and reasonable manner towards Claimants.  

145. Moreover, Respondent’s actions were the result of reasoned judgement, 

acting in the best interest of Tyrea. This is further supported by LG&E, where the tribunal, 

failing to find an FET violation, concluded that “the charges imposed […]to Claimants’ 

investment, though unfair and inequitable, were the result of reasoned judgment rather than a 

simple disregard of the rule of law” and refused to hold them arbitrary.283 Similarly, here, 

Respondent acted in a prudent manner, exercising reasoned judgment in doing what it saw best 

for Tyrea given the situation at hand.  

146. Nonetheless, it is well established in international jurisprudence that bad faith 

is not a component necessary to find a violation of FET.284 Here, Claimants are not arguing 

nor able to prove that Respondent acted in bad faith. Consequently, there could not be a breach 

of the obligations under the BITs.   

147. Moreover, Contrary to Claimants’ contention, Respondent’s actions were 

clearly not discriminatory.285  

D. Claimants’ Investments Were Not Impaired 

148. Article 3(1) of the BIT’s provides that a State shall not “impair, by 

unreasonable or discriminatory measures.” The non-impairment requirement merely 

identifies more specific effects of any such violation, namely with regard to the operation, 

management, maintenance, use, enjoyment, or disposal of the investment by the investor.286 In 

this case, Respondent’s action did not impair nor have a substantial effect on the operational 

basis of Claimants.  

149. Like in Occidental, where the tribunal found that there was no impairment of 

the investment, here, Respondent did not violate the non-impairment standard because 

Respondent did not affect Claimants’ operation, management, maintenance, use, enjoyment, 

or disposal of their investment.287 Claimants were free to operate, manage, maintain, use, 
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enjoy, and dispose of their social media platforms outside of Respondent territory. “In fact, it 

is quite evident that Claimant[s] continue to exercise all these rights in a manner which is fully 

compatible with the rights to property.”288 Nonetheless, had Claimants made efforts to comply 

with the law and develop an algorithm accordingly, there is nothing in the record that reflects 

Respondent’s unwillingness to re-implement such platforms within the Tyrean market.  

150. In light of the above, Respondent’s actions do not amount to a violation of 

the FET standard.  

VII. CLAIMANTS’ DISCOUNTED CASH FLOW (“DCF”) VALUATION MUST BE 

REJECTED AS BEING TOO UNCERTAIN AND SPECULATIVE.  

151. Claimants’ use of the DCF method to include either lost profits or expansion 

profits as part of their compensation valuation is inconsistent with established standards under 

international law. The subsections below establish that, as applied by Claimants, (A) the DCF 

method is entirely inappropriate because Claimants’ social media sites were not going 

concerns, nor have Claimants provided adequate alternative evidentiary records demonstrating 

their predicted profits could be determined with reasonable certainty. Moreover, (B) 

Claimants’ Weighted Average Cost of Capital (“WACC”) fails to appropriately account for 

the considerable risks present in Tyrea. 

A. Claimants’ DCF Valuation Is Entirely Based On Uncertainty And 

Speculation And Must Be Rejected As A Basis For Compensation 

152. Claimants’ social media sites are not going concerns, nor have Claimants 

provided sufficient alternative evidentiary records to demonstrate a likelihood of future 

profitability of the operation of their platforms were allowed to continue in Tyrea. 

Consequently, Claimants’ damages calculations, as assessed by the DCF valuation method, are 

entirely speculative and, therefore, must be rejected as is prescribed by international law. 

153. The World Bank Guidelines on the Treatment of Foreign Direct Investment 

(the “Guidelines”) establish the standard for compensation in international disputes. The 

Guidelines provide that adequate compensation is the fair market value of that asset.289 Fair 

market value, according to the Guidelines, is the price a willing buyer would pay a willing 
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seller after taking into account the relevant factors pertinent to the specific circumstances 

surrounding the underlying enterprise.290 That price may be determined on the basis of any one 

of the methods provided in the Guidelines’ non-exhaustive list of valuation methods. Of these, 

the two most frequently used in investment arbitration are DCF value and book value.291  

154. DCF valuation necessarily begins with the assumption-heavy calculation of 

future cash flows, costs, and an appropriate discount factor to which future profits may be 

reduced to their present value.292 Thus, the Guidelines emphasize that such valuation is 

appropriate where the underlying enterprise is a “going concern.”293 Under the Guidelines, an 

enterprise qualifies as a going concern when it consists of income-producing assets in operation 

for a sufficient period of time to generate the data required to calculate future income and 

establish with reasonable certainty that such income would likely be produced in the future.294 

155. Adopting the language and underlying principles of the Guidelines, tribunals 

have refused to apply the DCF method where the underlying investment is not a going concern 

with a proven record of success.295 Central to tribunals’ evaluation of whether an investment 

qualifies as a going concern is whether the investment has been in operation, in the underlying 

market, for a sufficient duration of time to generate data required to show with reasonable 

certainty that it would continue to produce profits in the future.296  

156. Over the last thirty years, in the majority of international investment dispute 

cases where the DCF was accepted, the underlying enterprise had operated for a period of at 

least three years or more.297 However, tribunals have rejected the DCF method on the basis of 

insufficient operating duration where the underlying enterprise was in operation for as many 

as four years.298 Indeed, in most cases where DCF was rejected, the underlying enterprise was 

in operation for four years or less.299 Notably, where an underlying enterprise was found not 

to have operated for a sufficient period, tribunals that accepted DCF valuation had only done 
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so where the enterprise involved a globally-priced commodity like gold.300 In such cases, the 

principal basis for accepting a DCF valuation was that parties presented thorough, high-cost 

feasibility studies as well as an abundance of reliable industry data substantiating their 

performance projections.301 These, however, were not always sufficient to persuade tribunals 

to accept DCF over other, less-speculative valuation methods.302  

157. Claimants’ websites were certainly not going concerns. Claimants’ sites were 

in operation in Tyrea for only two years; two years short of the period most tribunals rejected 

DCF for lack of duration.303 Plainly, two years of operating data is not enough to establish with 

sufficient certainty that Claimants’ respective social media sites would generate the 

exaggerated profits estimated by their expert.304 Moreover, unlike in cases dealing with gold 

or other globally-priced minerals, Claimants’ assets cannot alternatively be assessed using 

objective market prices to reliably project future performance. Indeed, even Claimants’ having 

put together business plans is not satisfactory because, given the inherent speculative nature of 

assessing future profits, a business plan alone cannot be confidently relied on.305  

158. Claimants additionally request expansion profits based on DCF analysis for 

their intended operations in markets outside of Tyrea. Unlike with respect to their operations 

in Tyrea, however, there exists absolutely no record of operations in Claimants’ intended 

prospective markets, nor of their success in similar markets from which any data can be used 

to determine, with adequate certainty, a likelihood of profitability.  

159. Accordingly, given the remarkable level of uncertainty and speculation 

inherent in Claimants’ damages valuation, an award of either lost profits or expansion profits 

based on DCF analysis would cut sharply against accepted principles of international law as 

precedentially applied in investment arbitration.  

160. Claimants are not without recourse, however. Alternatively, fair market value 

may be determined by book valuation – the difference between the enterprise’s assets and 

liabilities as recorded on its financial statements.306  
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161. International tribunals have accepted book value as the most appropriate 

method for determining the fair market value of a business.307 Indeed, given its being based on 

confirmable evidentiary records, book valuation has been recognized as the most reliable, 

objective and fair measure of fair market value in international investment arbitration.308 

Notably, book valuation was used in nearly a third of all publicly available awards with a 

damages assessment over the last 30 years.309 Of these, book valuation was the primary 

substitute in the majority of cases where DCF valuation was rejected.310 

162. Claimants’ failure to demonstrate that their social media sites were going 

concerns as well as their failure to provide adequate evidentiary records demonstrating their 

projected profits were determined with sufficient certainty, make their use of DCF valuation 

inappropriate under international law. Indeed, international law urges the use of Claimants’ 

book values to appropriately calculate compensation in this case, if Claimants are entitled to 

any compensation at all. The book value of Claimants’ respective businesses, being based on 

confirmable evidentiary records, would be the most objective and non-speculative measure of 

their fair market value, and thereby the most appropriately consistent with international law. 

The Tribunal, therefore, if it is to award any payment to Claimants, should award payment 

only based on book value.  

B. Claimants’ WACC Of 5% Is Insupportably Low And Fails To Take Into 

Account The Risks They Were Exposed To In Tyrea 

163. At 5%, Claimants’ WACC fails to address the substantial risks Claimants’ 

businesses were directly exposed to at the time of the blocking. Tyrea is an emerging economy, 

still in the early stages of its transition to peace. Indeed, when Claimants entered the Tyrean 

market, tensions still remained between warring ethnic groups as the country was just three 

years emerged from civil war and two years transitioned from military dictatorship to 

democracy.311  

164. There is no doubt that a prospective investor valuing Claimants’ investment 

would consider the effect Tyrea’s unsettled environment would have on future profitability. 
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Correspondingly, such prospective buyer would also reasonably presume that, given the fact 

that Claimants’ platforms were central to the rapid rise in public hostilities, the Tyrean 

government, like those in other similarly situated States, would be legitimately motivated to 

block these platforms in order to preserve peace and stability in its newly established 

democracy.312  

165. Accordingly, Tyrea’s exceptionally high-country risk levels, if appropriately 

taken into account, would produce a discount rate substantially higher than Claimant’s 

proposed 5%.313 As it stands, Claimants’ discount rate does not fairly represent the political 

and social risks in Tyrea, resulting in inflated damages, and an overall failure to address the 

substantial amount of uncertainty and speculation already present in this case. Accordingly, 

Claimants’ insupportably low WACC of 5% is an additionally speculative aspect in Claimants’ 

DCF analysis, warranting this Tribunal’s rejection of Claimants’ submitted valuation. 

VIII. REQUESTED RELIEF 

166. Respondent hereby respectfully request the Tribunal to find and hold that: 

1. Grant Respondent’s Request for Provisional Measures; 

2. It lacks jurisdiction to hear this dispute under the Tyrea-Kitoa BIT and 

Tyrea-Novanda BIT in light of Respondent’s denunciation of the ICSID 

Convention; 

3. It lacks jurisdiction to hear Claimants’ case jointly in a multi-party 

arbitration; 

4. If the Tribunal finds that it has jurisdiction to hear this dispute: 

a. Respondent’s actions do not amount to an expropriation of 

Claimants’ investment within the meaning of Article 6 of the 

Tyrea-Kitoa BIT or Article 6 of the Tyrea-Novanda BIT 

respectively, and in any event were a lawful exercise of 

Respondent’s regulatory powers; 

b. Respondent’s actions did not, in any event, constitute a violation 

of the FET standard set out in Article 3.1 of the Tyrea-Novanda 

BIT and Article 3.1 of the Tyrea-Kitoa BIT; 
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c. In the event that the Tribunal does not grant the above requests 

for relief, Claimants’ claim for damages lacks legal basis and 

evidentiary support and is based on incorrect factual and legal 

assumptions; and 

5. Respondent is entitled to reimbursement by Claimants of all costs and 

fees incurred by Respondent in connection with these proceedings. 

 

Counsel for the Republic of Tyrea  

                                                                                                                           /s/ 

                                                                                                              23 September 2019 


