
 

 

TEAM CRAWFORD 

 

FOREIGN DIRECT INVESTMENT ARBITRATION MOOT COURT 

COMPETITION 

7–10 NOVEMBER 2019 

 

ARBITRATION PURSUANT TO THE RULES OF ARBITRATION OF THE 

INTERNATIONAL CENTRE FOR SETTLEMENT OF INVESTMENT 

DISPUTES 

 

FriendsLook plc; SpeakUp Media Inc. and Whistler Inc. 

(Claimants) 

 

v. 

 

Republic of Tyrea 

(Respondent) 

 

ICSID Case No. ARB/18/155 

 

MEMORIAL FOR RESPONDENT 

 

23 SEP 2019 

 



 

 

LIST OF ABBREVIATIONS 

 

Arbitration Rules ICSID Rules of Procedure for Arbitration 
Proceedings (Arbitration Rules), 1986 

BITs Agreement between the Republic of 
Tyrea and the Union of Kitoa on the 
Promotion and Reciprocal Protection of 
Investments and Agreement between the 
Republic of Tyrea and the Federation of 
Novanda on the Promotion and 
Reciprocal Protection of Investments  

DCF  Discounted Cash Flow  

 ICJ  International Court of Justice 

ICSID International Center for Settlement of 
Investment Disputes 

ICSID Convention The International Center for Settlement of 
Investment Disputes Convention, open 
for signature March 18, 1965 

ILC ILC Articles on State Responsibility 

Kitoa Union of Kitoa 

Law No. 0808-L Law 0808-L enacted by the Republic of 
Tyrea on 12 January 2018 amending 
Media Law 

Media Law Law on Media and Information No. 1125-
L enacted by the Republic of Tyrea on 10 
September 2013 

NAFTA North American Free Trade Agreement 

Novanda Federation of Novanda 

Ordinances Tyrean Government Ordinances 

¶ Paragraph 

PCIJ Permanent Court of International Justice 



 

 

Tyrea Republic of Tyrea 

UNCITRAL United Nations Commission on 
International Trade Law 

VCLT Vienna Convention on the Law of 
Treaties 

 

LIST OF AUTHORITIES 

 

Dolzer/Schreuer Dolzer, Rudolf; Schreuer, Christoph. 
Principles of International Investment 
Law. 2nd ed. Oxford Public International 
Law (2012) 

Kriebaum Kriebaum, Ursula. Regulatory Takings: 
Balancing the Interests of the Investor 
and the State, 8 J. World Investment & 
Trade pp. 717-744 (2007) 

OECD 
OECD. Indirect Expropriation and the 
“Right to Regulate” in International 
Investment Law. OECD Working Papers 
on International Investment (2004) 

NAFTA  
NAFTA Free Trade Commission, Notes 
of Interpretation of Certain Chapter 11 
Provisions (2001) 

Rodner/Estévez Rodner, James Otis and Estévez, Jaime 
Martínez. ‘BITs in Pieces: The 
Effectiveness of ICSID Jurisdiction after 
the ICSID Convention Has Been 
Denounced’, Journal of International 
Arbitration, Kluwer Law International. 
Volume 29. Issue 4. pp. 437-451 (2012) 

Schill  Schill, Stephan W. Fair and Equitable 



 

 

Treatment as an Embodiment of the Rule 
of Law. In: Hofmann, R. and Tams, C. 
(eds.). The International Convention on 
the Settlement of Investment Disputes 
(ICSID): Taking Stock after 40 Years. 
Nomos (2007) 

Schreuer Schreuer, Christoph et al. The ICSID 
Convention – A Commentary. 2nd ed. 
Cambridge University Press (2009) 

Sornarajah Sornarajah, Muthucumaraswamy. The 
International Law on Foreign Investment, 
3rd ed., Cambridge University Press 
(2010) 

Strong Strong, S. I. “Does Class Arbitration 
‘Change the Nature’ of Arbitration? Stolt-
Nielsen, AT&T, and a Return to First 
Principles”. Harvard Negotiation Law 
Review, issue 17, pp. 201-272 (2012) 

UNCTAD UNCTAD. UNCTAD Series on Issues in 
International Investment Agreements II. 
EXPROPRIATION, UNITED NATIONS 
New York and Geneva (2012) 

UNCTAD II UNCTAD. Fair and Equitable Treatment, 
UNCTAD Series on Issues in 
International Investment Agreements II. 
Geneva (2012) 

Weiniger/McClure Weiniger, Matthew and McClure, Mike. 
“Looking to the Future: Three ‘Hot 
Topics’ for Investment Treaty Arbitration 
in the Next Ten Years”. Transnational 
Dispute Management, volume 10, issue 4 
(2013) 

Yannaca-Small International Thunderbird Gaming 
Corporation v. Mexico, Separate Opinion 
of Kátia Yannaca-Small (2006). 

 

 



 

 

LIST OF CASES 

 

ADC ADC Affiliate Limited and ADC & 
ADMC Management Limited v. The 
Republic of Hungary, ICSID Case No. 
ARB/03/16, Award of 2 October 2006 

Alemanni Giovanni Alemanni and Others v. The 
Argentine Republic, ICSID Case No. 
ARB/07/8, Decision on Jurisdiction and 
Admissibility of 17 November 2014 

Alpha Alpha Projektholding Gmbh v. Ukraine, 
ICSID Case n. ARB/07/16, Award of 8 
November 2010 

Amco v. Indonesia Amco Asia Corporation and others v. 
Republic of Indonesia, ICSID Case No. 
ARB/81/1, Decision on Provisional 
Measures of 9 December 1983 

Anderson v. Costa Rica Alasdair Ross Anderson et al v. Republic 
of Costa Rica, ICSID Case No. 
ARB(AF)/07/3 

Azurix Azurix Corp. v. The Argentine Republic, 
ICSID Case No. ARB/01/12, Award of 
14 July 2006 

Bayindir v. Pakistan 
Bayindir Insaat Turizm Ticaret Ve Sanayi 
A.S. v. Islamic Republic of Pakistan, 
ICSID Case No. ARB/03/29, Decision on 
Jurisdiction of 14 November 2005 

Bayview v. Mexico 
Bayview Irrigation District et al. v. 
United Mexican States, ICSID Case No. 
ARB(AF)/05/1 



 

 

Bear Creek 
Bear Creek Mining Corporation v. 
Republic of Peru, ICSID Case No. 
ARB/14/21, Award of 30 November 
2017 

Belgium v. Bulgaria Electricity Company of Sofia and 
Bulgaria (Belgium v. Bulgaria), PCIJ, 
Order of 5 December 1939 

Biwater Gauff I Biwater Gauff (Tanzania) Limited v. 
United Republic of Tanzania, ICSID 
Case No. ARB/05/22, Procedural Order 
No. 1 of 31 March 2006 

Biwater Gauff II Biwater Gauff (Tanzania) Ltd. v. 
Tanzania, ICSID Case No. ARB/05/22, 
Procedural Order No. 3 of 29 September 
2006 

Burlington v. Ecuador Burlington Resources Inc. v. Republic of 
Ecuador, ICSID Case No. ARB/08/5, 
Procedural Order No. 1 of 29 June 2009 

Canadian Cattlemen The Canadian Cattlemen for Fair Trade v. 
United States of America, UNCITRAL 
(formerly Consolidated Canadian Claims 
v. United States of America) 

Caratube v. Kazakhstan Caratube International Oil Company LLP 
and Devincci Salah Hourani v. Republic 
of Kazakhstan, ICSID Case No. 
ARB/13/13, Decision on the Claimants’ 
Request for Provisional Measures of 4 
December 2014 

Case Concerning Application of the 

International Convention on the 

Elimination of All Forms of Racial 

Discrimination 

Case Concerning Application of the 
International Convention on the 
Elimination of All Forms of Racial 
Discrimination (Georgia v. Russian 
Federation), ICJ, Order of 15 October 
2008 



 

 

Ceskoslovenska Banka v. Slovakia Ceskoslovenska Obchodni Banka, A.S. v. 
The Slovak Republic, ICSID Case No. 
ARB/97/4, Decision of the Tribunal on 
Objections to Jurisdiction of 24 May 
1999 

Certain Criminal Proceedings in France Certain Criminal Proceedings in France 
(Republic of the Congo v. France), ICJ, 
Provisional Measures, Order of 17 June 
2003 

Chorzów Factory Factory at Chorzów, PCIJ Case, Merits, 
Series A, No. 17, 1928 

City Oriente City Oriente Limited v. Republic of 
Ecuador and Empresa Estatal Petróleos 
del Ecuador, ICSID Case No. 
ARB/06/21, Decision on Provisional 
Measures of 19 November 2007 

Continental Continental Casualty Company v. The 
Argentine Republic, ICSID Case No. 
ARB/03/9, Award of 5 September 2008 

Continental Casuality  Continental Casualty v Argentine 
Republic, ICSID Case No. ARB/03/9, 
Award of 5 September 2008 

Corn Products Corn Products International, Inc. v. 
United Mexican States, ICSID Case No. 
ARB (AF)/04/1, Order of the 
Consolidation Tribunal of 20 May 2005 

DR Energy Société Générale in Respect of DR 
Energy Holdings Limited and Empresa 
Distribuidora de Electricidad del Este, SA 
(‘EDE Este’) v. Dominican Republic, 
Award on Preliminary Objections to 
Jurisdiction, UNCITRAL, of 19 
September 2008 

El Paso El Paso Energy International Company v. 
The Argentine Republic, ICSID Case No. 



 

 

ARB/03/15, Award of 31 October 2011 

Enron Enron Creditors Recovery Corporation 
(formerly Enron Corporation) and 
Ponderosa Assets, L.P. v. The Argentine 
Republic, ICSID Case No. ARB/01/3, 
Award of 22 May 2007 

Fedax Fedax N.V. v. The Republic of 
Venezuela, ICSID Case No. ARB/96/3, 
Decision of the Tribunal on Objections to 
Jurisdiction of 11 July 1997 

Feldman Marvin Roy Feldman Karpa v. United 
Mexican States, ICSID Case No. ARB 
(AF)/99/1, Award of 16 December 2002 

Funnekotter v. Zimbabwe Bernardus Henricus Funnekotter and 
others v. Republic of Zimbabwe, ICSID 
Case No. ARB/05/6 

Gabčíkovo-Nagymaros The Gabcikovo-Nagymaros Project v. 
Hungary/Slovakia, ICJ, Judgement of 25 
September 1997 

Gemplus v. Mexico Gemplus S.A., SLP S.A., Gemplus 
Industrial S.A. de C.V. v. The United 
Mexican States, ICSID Case No. 
ARB(AF)/04/3 

Goetz v. Burundi Antoine Goetz et consorts v. République 
du Burundi, ICSID Case No. ARB/95/3, 
Award of 10 February 1999 

Klöckner v. Cameroon Klöckner Industrie-Anlagen GmbH and 
others v. United Republic of Cameroon 
and Société Camerounaise des Engrais, 
ICSID Case No. ARB/81/2 

LaGrand LaGrand (Germany v. United States of 
America), ICJ, Judgement of 27 June 
2001 

Levi Renée Rose Levy de Levi v. Republic of 
Peru, ICSID Case No. ARB/10/17, 



 

 

Award of 26 February 2014 

LG&E LG&E Energy Corp., LG&E Capital 
Corp., LG&E International Inc. v. The 
Argentine Republic, ICSID Case n. 
ARB/02/1, Decision on Liability of 3 
October 2006 

Metalclad Metalclad Corporation v. The United 
Mexican States. ICSID Case No. 
ARB(AF)/97/1, Award of 30 August 
2000 

Methanex Methanex Corporation v. United States of 
America, UNCITRAL Case, Final Award 
on Jurisdiction and Merits of 3 August 
2005 

Occidental v. Ecuador Occidental Petroleum Corporation and 
Occidental Exploration and Production 
Company v. The Republic of Ecuador, 
ICSID Case No. ARB/06/11, Decision on 
Provisional Measures of 17 August 2007 

OI European Group OI European Group B.V v. Bolivarian 
Republic of Venezuela. ICSID Case No. 
ARB/11/25, Award of March 10, 2015 

Parkerings Parkerings-Compagniet AS v. Republic 
of Lithuania, ICSID Case No. ARB/05/8, 
Award of 11 September 2007 

Passage through the Great Belt  Passage through the Great Belt (Finland 
v. Denmark), ICJ, Provisional Measures, 
Order of 29 July 1991 

Philip Morris Philip Morris Brands Sàrl, Philip Morris 
Products S.A. and Abal Hermanos S.A. 
(formerly FTR Holding SA, Philip Morris 
Products S.A. and Abal Hermanos S.A.) 
v. Oriental Republic of Uruguay, ICSID 
Case No. ARB/10/7, Award of 8 July 
2016 

Plama Consortium v. Bulgaria Plama Consortium Limited v. Republic of 



 

 

Bulgaria, ICSID Case No. ARB/03/24, 
Order of 6 September 2005 

Pope & Talbot Pope & Talbot Inc. v. The Government of 
Canada, UNCITRAL Case, Award of 26 
June 2000 

Pulp Mills on the River Uruguay Pulp Mills on the River Uruguay 
(Argentina v. Uruguay), ICJ, Preliminary 
Objections, Order of 23 January 2007 

Quiborax v. Bolivia Quiborax S.A., Non Metallic Minerals 
S.A. and Allan Fosk Kaplún v. 
Plurinational State of Bolivia, ICSID 
Case No. ARB/06/2, Decision on 
Provisional Measures, 26 February 2010 

Salini Salini Costruttori S.p.A. and Italstrade 
S.p.A. v. Kingdom of Morocco, ICSID 
Case No. ARB/00/4, Decision on 
Jurisdiction of 31 July 2001 

S. D. Myers S.D. Myers, Inc. v. Government of 
Canada, UNCITRAL Case, Second 
Partial Award of 21 October 2002 

Saluka Saluka Investments B.V. v. The Czech 
Republic, UNCITRAL 

Sempra Sempra Energy International v. The 
Argentine Republic, ICSID Case No. 
ARB/02/16, Award of 28 September 
2007 

Siemens A.G Siemens A.G v. The Argentine Republic. 
ICSID Case No. ARB/02/8, Award of 6 
February 2007 

Talsud v. Mexico Gemplus S.A., SLP S.A., Gemplus 
Industrial S.A. de C.V. v. The United 
Mexican States, ICSID Case No. 
ARB(AF)/04/3 

Tecmed Tecnicas Medioambientales Tecmed S.A 
v. The United Mexican States, ICSID 



 

 

Case No. ARB (AF)/00/2, Award of 29 
May 2003 

Tidewater Tidewater Investment SRL and Tidewater 
Caribe, C.A. v. Bolivarian Republic of 
Venezuela, ICSID Case No. ARB/10/5, 
Award of 13 March 2015 

Tippetts Tippets, Abbet, McCarthy, Stratton v. 
TAMS-AFFA Consulting Engineers of 
Iran, IUSCT Case No. 7, Award of 29 
June 1984 

Tza Yap Shum Tza Yap Shum v. Republic of Peru, 
ICSID Case No. ARB/07/6, Award of 7 
July 2011 

Waste Management  Waste Management, Inc. v. United 
Mexican States, ICSID Case No. 
ARB(AF)/ 00/3, Award of 30 April 2004 

 

 

 

 

 

 

 

 

 

 

 



 

 

STATEMENT OF FACTS 

1. The Claimants, FriendsLook plc, a private company incorporated under the 

laws of Novanda, SpeakUp Media Inc. and Whistler Inc., private companies 

incorporated under the laws of Kitoa, are global social networks reputed for facilitating 

online communications.1 

2. Respondent, the Republic of Tyrea, has concluded Agreements for the 

Promotion and Reciprocal Protection of Investments with both Novanda, on 28 March 

2000, and Kitoa, on 20 January 2001.2 

3. In 2013, Respondent enacted its Law on Media and Information No. 1125-L (the 

“Media Law”), which liberalized the Internet and promoted the government's objective 

of creating a consolidated market for international investment. In this context, 

Claimants expanded their businesses into Tyrea aiming to support their Tyrean 

customers and optimize the function of their websites and platforms.3 They established 

local branches and rapidly became extremely popular, gaining millions of new users.4 

4. However, from the end of 2016, Respondent started facing the rise of ethnic 

tension within its territory, which was partly being caused by the use of Claimants' 

social media platforms for the spreading of hate speech and coordination of violent 

activities. Citizens of Tyrea were under constant threat of injury in the streets,5 and, 

thus, Respondent had no choice but to step in to protect its nationals, restoring peace 

and security in its territory. 

5. Consequently, on 12 January 2018, Respondent enacted Law No. 0808-L 

seeking to restore the public order. Such law established that, to operate in Tyrea, social 

networks were obliged to develop an algorithm in order to filter potentially prejudicial 

content and to provide government access to users’ personal details and messaging. The 
                                                
1 Facts, lines 1498-1525. 
2 Facts, ¶2. 
3 Facts, ¶6. 
4 Facts, ¶10. 
5 Facts, ¶12-14. 



 

 

decree that introduced Law No. 0808-L provided a 60-day period for the social 

networks to comply with the new requirements.6 

6. On 11 February 2018, as the ethnic conflict rapidly worsened across Tyrea, 

Respondent amended the 60-day period provided for compliance to a 45-day period by 

way of Decree No. 0599/201-D.7  

7. On 28 February, 1 March and 2 March 2018, due to the Claimants' non-

compliance with the regulatory framework of Tyrea, the social media platforms of 

FriendsLook, Whistler and SpeakUp, respectively, were blocked by way of Ordinances 

from the Tyrean Communications Authority with orders to the national internet 

providers.8 

8. On 29 June 2018, alleging damages caused by Respondent, Claimants filed 

their request for arbitration before the International Centre for Settlement of Investment 

Disputes.9 

9. On 21 December 2018, Respondent filed a Request for Provisional Measures to 

halt the large-scale aggressive media campaign sponsored by Claimants against the 

Tyrean Government. Since the initiation of the arbitration, Claimants had engaged in 

various actions aimed at aggravating the dispute and mischaracterizing Tyrea and 

measures taken by its government.10  

 

 

 

                                                
6 Facts, ¶15. 
7 Facts, ¶19.  
8 Facts, ¶21.  
9 Facts, ¶24. 
10 Facts, ¶26. 



 

 

A. THE ARBITRAL TRIBUNAL SHOULD GRANT THE PROVISIONAL 

MEASURES REQUESTED BY RESPONDENT 

 

10. The Tribunal should grant the provisional measures requested by Respondent 

since (1) it has the authority to recommend them under Article 47 of the ICSID 

Convention. Furthermore, the case at hand meets the two requirements for provisional 

measures to be granted, i.e. that (2) the measures must be necessary to preserve an 

existing right and (3) the measures must be urgently needed to achieve that purpose. 

 

1. The Tribunal has the authority to recommend provisional measures under 

Article 47 of the ICSID Convention 

 

11. The Tribunal may decide a request for provisional measures before having ruled 

on its jurisdiction. This understanding is further confirmed by Schreuer, who pertinently 

states as follows: 

“Giving priority to a request for provisional measures means 
that it has to take precedence over any other issues pending 
before the tribunal. Where a party has raised jurisdictional 
objections, the tribunal may have to decide on provisional 
measures before having ruled on its own jurisdiction. As a 
consequence, a party may be exposed to provisional measures 
even though it contests the jurisdiction of an ICSID tribunal.”11 

 

12. Article 47 of the ICSID Convention and Rule 39 of the Arbitration Rules enable 

the Tribunal to recommend provisional measures. Article 47 of the ICSID Convention 

reads as follows:  

“Except as the parties otherwise agree, the Tribunal may, if it 
considers that the circumstances so require, recommend any 

                                                
11 Schreuer, p. 771. 



 

 

provisional measures which should be taken to preserve the 
respective rights of either party.”  

13. Rule 39 of the ICSID Arbitration Rules provides as follows:  

“(1) At any time after the institution of the proceeding, a party 
may request that provisional measures for the preservation of its 
rights be recommended by the Tribunal. The request shall 
specify the rights to be preserved, the measures the 
recommendation of which is requested, and the circumstances 
that require such measures.” 

14. Moreover, ICSID’s Notes to Rule 39 provide that a party can request the 

recommendation of provisional measures at any time after the constitution of the 

tribunal. It also establishes that the measures must be “provisional” in character and 

appropriate in nature, extent and duration with regards to the risk existing for the rights 

that shall be preserved.12 

15. In the case at hand, Claimants’ actions have aimed at aggravating the dispute and 

mischaracterizing Tyrea and the measures taken by its government.13 In this sense, the 

Tribunal should assess the aggressive media campaign waged by Claimants and grant 

the provisional measures requested by Respondent in order to prevent  jeopardizing 

Respondent’s rights in this dispute. 

16. Furthermore, it is worth to recall that Respondent’s objections to the Tribunal’s 

jurisdiction should not prevent the granting of the provisional measures by the Tribunal. 

As stated in Caratube v. Kazakhstan, when it comes to granting provisional measures, 

there should be no application of stricter standards or “slower” approaches solely 

because the party has exercised its right to jurisdictional objection.14  

17. Thus, in the case at hand, the Tribunal should find it has the authority to recommend the 

provisional measures requested by Respondent. 

 
                                                
12 Arbitration Rules, Rule 39. 
13 Request for Provisional Measures, ¶2. 
14 Caratube v. Kazakhstan, ¶108. 



 

 

2. The measures are necessary to preserve an existing right 

 

18. Various tribunals have recognized the right to the preservation of the status quo 

and the non-aggravation of the dispute.15 In the case at hand, the necessity requirement 

demands the Tribunal to consider the proportionality of the requested provisional 

measures in comparison to the harm already suffered by Respondent and to the probable 

future harm as a consequence of Claimants’ actions. 

19. An appropriate standard to assess the necessity of Respondent's request for 

provisional measures is the one established in Article 17A of the UNCITRAL Model 

Law, which requires the party requesting an interim measure to demonstrate to the 

tribunal that: 

“Harm not adequately repaired by an award of damages is 
likely to result if the measure is not ordered, and such harm 
substantially outweighs the harm that is likely to result to the 
party against whom the measure is directed if the measure is 
granted.”16 

20. In the present case, the harm caused to Respondent is a direct consequence of 

the aggressive media campaign waged by Claimants, as set forth above. 

21. In view of the above, the Tribunal should find that the provisional measures 

requested are necessary to preserve Respondent’s existing right because the harm 

caused to it by Claimants’ actions would not be adequately repaired by an award on 

damages. 

 

 

 

 

 
                                                
15 Belgium v. Bulgaria, ¶24; LaGrand, ¶103; Amco v. Indonesia, ¶5; Plama Consortium v. Bulgaria, ¶40; 
Occidental v. Ecuador, ¶96; Biwater Gauff II, ¶135; Quiborax v. Bolivia, ¶117. 
16 UNCITRAL Model Law, Article 17A. 



 

 

3. The measures are urgently needed to preserve the existing right 

 

22. Besides being necessary, the measures must be urgent. If they are so, they shall 

be appraised at the time of request in order to guarantee that the existing right will not 

perish. 

23. As established in Burlington v. Ecuador17 and by Prof. Schreuer,18 the criterion 

of urgency is satisfied when a question cannot await the outcome of the award on the 

merits. Thus, what is essential is that the harm is likely to be produced before the date 

of the award. This understanding is in line with ICJ practice.19 The same definition has 

also been given in the ICSID case Biwater Gauff v. Tanzania:20 

“In the Arbitral Tribunal’s view, the degree of urgency which is 
required depends on the circumstances, including the requested 
provisional measures, and may be satisfied where a party can 
prove that there is a need to obtain the requested measures at a 
certain point in the procedure before the issuance of an award.” 

24. In the present case, the urgency is closely linked to the non-aggravation of the 

dispute discussed in the preceding section. Indeed, when the measures are intended to 

protect against the aggravation of the dispute during the proceedings, the urgency 

requirement is fulfilled by definition.21 

25. The requirement of urgency is, therefore, met in the case at hand. The 

provisional measures are intended to avoid aggravating the dispute, which is only useful 

to the parties while the proceeding is in course. The passage of time would lead to 

Respondent’s having to endure undue harm to its right caused by Claimant’s 

propaganda. 

                                                
17 Burlington v. Ecuador, ¶73. 
18 Schreuer, p. 751, ¶14. 
19 Passage through the Great Belt, ¶23; Certain Criminal Proceedings in France, ¶22; Pulp Mills on the 
River Uruguay, ¶32; Case Concerning Application of the International Convention on the Elimination of 
All Forms of Racial Discrimination, ¶129. 
20 Biwater Gauff I, ¶76. 
21 City Oriente, ¶69; Burlington v. Ecuador, ¶74. 



 

 

26. The provisional measures are, thus, urgent and should be granted by the 

Tribunal. 

 

B. THE TRIBUNAL HAS NO JURISDICTION OVER THE DISPUTE 

 

27. The Tribunal should find it has no jurisdiction over the dispute since (1) 

Respondent denounced the ICSID Convention and, therefore, is no longer subject to 

ICSID jurisdiction; and (2) the Tribunal does not have jurisdiction over the multiparty 

claim. 

 

1. The Tribunal has no jurisdiction over the dispute since Respondent is no longer 

subject to the ICSID Convention 

 

28. Claimants have submitted their claim for arbitration pursuant to Article 9 of the 

BITs. Respondent, however, objects to the jurisdiction of the Tribunal, since it has 

denounced the ICSID Convention on 5 January 2018.22  

29. Pursuant to Article 71 of the Convention, the denunciation shall take effect six 

months after receipt of written notice from the denouncing state, whereas Article 70 

states that the Convention shall not be applied to contracting states excluded by such 

written notice. 

30. There shall be no doubt that the ICSID Convention is explicit when foreseeing 

that all rights and obligations arising from it must be applied to the denouncing state for 

the period of six months within the receipt of said written notice. After such period, 

                                                
22 Case, p. 23. 



 

 

however, the denunciation of the Convention becomes effective and ICSID tribunals 

shall no longer be available for the denouncing state.23 

31. In this vein, after the denunciation of the ICSID Convention, the denouncing 

state shall no longer be subject to the Centre and/or its jurisdiction, and is no longer a 

party of the Convention. In other words, pursuant to the very own ICSID Convention, 

Respondent may not constitute a legitimate party in the present case since the Tribunal 

has absolutely no jurisdiction over the dispute. 

32. Thus, having Respondent denounced the ICSID Convention on 5 January 

2018,24 the Convention has been ineffective for the denouncing state ever since 5 July 

2018. As the Notice of Registration of the procedure is dated 16 July 2018,25 there 

should be no doubt that the dispute began after the six-month period set forth in Article 

71 had elapsed and, therefore, the Tribunal constituted has no jurisdiction over the 

dispute.   

33. Furthermore, as a direct consequence of the above, once ICSID arbitration is no 

longer available as a dispute resolution method for Respondent, Article 9 of both BITs 

becomes ineffective and inoperative, excluding the prior consent to arbitration that 

would support Claimants’ request for arbitration.  

34. In the case at hand, therefore, neither the ICSID Convention nor the BITs are 

sufficient to support the argument that the Tribunal has any kind of jurisdiction 

whatsoever over the dispute. In view of that, continuing with the arbitration is not only 

prejudicial to Respondent, but would create dangerous precedent for all relations 

surrounding investment agreements.   

35. In view of the above, Respondent hereby submits that all of Claimants’ 

submissions should be disregarded on the basis that the Tribunal has no jurisdiction 

over the dispute and, hence, should not be able to adjudicate it.  

                                                
23 Rodner/Estévez, pp. 437-451. 
24 Case, p. 27. 
25 Case, p. 20. 



 

 

2. The Arbitral Tribunal does not have jurisdiction over the Multiparty Claim 

 

36. The tribunal holds no jurisdiction to judge the claims as if they were one and the 

same. The use of this procedural mechanism is impossible for the case at hand as (a) 

Respondent did not give its consent to arbitrate the disputes in question on a multiparty 

basis; and (b) Claimants present different disputes to the appreciation of this Tribunal. 

 

a. Respondent did not consent to multiparty arbitration 

 

37. The fact that this procedural mechanism is within the ICSID framework and has 

been applied under different circumstances by investor-state arbitral tribunals does not 

amount to its prevalence over having separate proceedings. 

38. Respondent does not contend that multiparty arbitration is possible, but as will 

be further developed below, case law has predominantly assessed cases that bear little 

resemblance to the one at hand. To better understand the matter, a three-fold division of 

case law is required, as was proposed by the tribunal in Alemanni.26 

39. One should firstly separate the circumstances where multiparty proceedings are 

specifically and expressly provided for in the applicable treaty or arbitration rules. Such 

is the case of those proceedings arising under NAFTA Chapter Eleven due to its 

provisions on ‘consolidation tribunals’. 

40. Secondly, must be excluded as useful for the analysis of this Tribunal the cases 

where both parties gave their particular assent to multiparty proceedings ad casum. This 

is the predominant situation faced by investment tribunals, as was seen in Klöckner v. 

Cameroon, Goetz v. Burundi, Funnekotter v. Zimbabwe, Gemplus v. Mexico, Talsud v. 

                                                
26 Alemanni, ¶¶285-286. 



 

 

Mexico, Bayview v. Mexico, Canadian Cattlemen v. United States, and Anderson v. 

Costa Rica. 

41. The third segment of case law being when the instrument setting up the 

arbitration or establishing the respondent's consent must be interpreted with a through 

look to the facts of the case at hand, due to omission or ambiguity of those instruments. 

Such is the case as Respondent has clearly, and respectfully, objected to the jurisdiction 

of the Tribunal over different disputes being decided in the same proceeding.27 

42. There was no specific consent to multiparty arbitration in Article 9 of the BITs 

and, as a general rule, consent to arbitrate does not tantamount to consent to arbitrate 

with multiple parties.28 

43. In light of the foregoing, there exists no prima facie consent of Respondent to 

multiparty claims. 

 

b. Claimants present the Tribunal different disputes 

 

44. As there was no consent with a multiparty proceeding, the focus of the Tribunal 

to determine if there must be a single arbitration should revolve around the existence of 

a single dispute, which does not exist in the case at hand. 

45. One of the defining characteristics of an investment is risk.29 Thus, different 

risks will require different assessments and conclusions by the tribunal, as can be 

inferred by the ruling on Alemanni:30  

“the timing and circumstances of a claimant’s acquisition of its 
investment might raise issues going to the nature of the 

                                                
27 Response to the Requests for Arbitration, ¶6. 
28 Strong, p. 251-252; Weiniger/McClure, p. 4. 
29 Salini, ¶52; Fedax, ¶43; Ceskolslovenska v. Slovakia, ¶78; Bayindir v. Pakistan, ¶130. 
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claimant’s expectations which in turn might bear on a treaty 
claim” 

46. In the case at hand, FriendsLook launched its platform in January 2015 while the 

two other Claimants only did so in June, i.e. six months later.31 Half an year of 

difference should not be set aside as irrelevant, for such a considerable amount of 

months between one operation and the next must have certainly had an impact on the 

risk of the investment. 

47. Not only did Claimants commence their activities in Tyrea at separate times, but 

also they were blocked on different days,32 by ordinances that resulted each from its 

own investigation by the TCA.33 Claimants are, therefore, contending three distinct 

State acts, reason why they have separate factual backgrounds for their claims. 

48. It is also disputed between the Parties what the quantum of indemnity will be - 

should it exist - for each of the Claimants. Most importantly, their revenues are 

distributed each in their own way across the three revenue streams and Claimants’ 

supposed expansion to neighboring countries was not demonstrated to take place 

simultaneously, which again affects risk and, thus, characterizes different investments 

and different treaty claims. A fair analysis into the impacts that Claimants alleged to 

have suffered would require three separate inquiries with no justification behind a single 

tribunal being responsible for their conduction. 

49. The facts concerning Claimants are also different due to their conducts before 

the submission of the Request for Arbitration. While FriendsLook and Whistler 

minimally tried to comply with Law 0808-L by implementing the necessary 

identification and message storing, SpeakUp willingly delayed the development of that 

capability, as it did not agree with the government specifications.34 

                                                
31 Request for Arbitration, ¶¶4-6. 
32 Case, p. 11-12. 
33 Facts, ¶21. 
34 Facts, ¶17. 



 

 

50. Soon thereafter, SpeakUp's CEO was quoted in ‘The Digital World’ as having 

expressly stated that Respondent was fond of censorship and persecution,35 an action 

that serves to justify - as mentioned in section A - the granting of the provisional 

measures and to demonstrate how each Claimant acted in its own way to provoke the 

situation at hand. 

51. As if the difference as regards the material issues did not suffice, Claimants 

intend to promote treaty claims with support on different BITs. Such a conclusion can 

be drawn by mere reference to the preambles of the treaties. Whilst the Tyrea-Novanda 

BIT reads:36 

“Desiring to create favourable conditions for greater investment 
by nationals and companies of one State in the territory of the 
other State; 

Recognizing that the encouragement and reciprocal protection, 
under international agreement of such investments will be 
conducive to the stimulation of individual business initiative and 
will increase prosperity in both States” (emphasis added) 

52. The preamble of the Tyrea-Kitoa BIT, reads:37  

“Desiring to strengthen the traditional ties of friendship between 
their countries, to extend and intensify the economic relations 
between them particularly with respect to investments by the 
nationals of one Contracting Party in the territory of the other 
Contracting Party, 

Recognizing that agreement upon the treatment to be accorded 
to such investments will stimulate the flow of capital and 
technology and the economic development of the Contracting 
Parties and that fair and equitable treatment of investment is 
desirable”(emphasis added) 

53. The terms used fundamentally differ. Whereas the Tyera-Novanda BIT sets out 

to ‘create’ an environment, the Tyrea-Kitoa BIT seeks to ‘strengthen’, ‘extend’ and 

‘intensify’ a status quo. The terms evidence that nationals of each of these countries 
                                                
35 Facts, ¶17. 
36 Case, p. 54. 
37 Case, p. 59. 



 

 

could count on different frameworks in regard to investment protection and facilitation, 

as the diplomatic and economic relationship between Tyrea and Kitoa run far deeper - 

which is revealed by the use of ‘traditional ties of friendship’ in the preamble. Such a 

difference impacts on the risk the investor took when making the investments, which, in 

turn, also characterizes different factual backgrounds and treaty claims. 

54. Conclusively, the analysis of the Tribunal will be shrouded in difficulty due to 

more than likely confidentiality issues. Claimants are three global companies dedicated 

to the same sector, viz. the social communications’ sector, and have their own particular 

business strategies to compete with one another for users. That means that each 

platform will necessarily have information and documents on their operations that could 

not be shared with the other two Claimants, under penalty of disclosing strategic and 

sensitive information to other market players. 

55. Under similar circumstances, the tribunal in the Corn Products case held that 

different tribunals can better handle proceedings in which claimants are direct and 

major competitors,38 indeed the tribunal stated: 

“confidential information among competitors is much more 
easily protected in separate proceedings, which in turn also 
permit a far more efficient arbitration process”.39 

56. Although this concern is not yet of grave relevance, that is so due to the fact that 

none of the Claimants has until now submitted documents to support its request for 

damages. Once the arbitration finds itself in that step, confidentiality issues will come at 

stage and will hinder the proceedings and undercut due process. 

57. In that vein, the Parties are parties to different disputes, having made different 

investments, with different risks, asking for different quanta of indemnity. The 

Tribunal, thus, should not jointly decide on all disputes as if they were the same. 
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C. RESPONDENT DID NOT BREACH ARTICLE 6 OF THE BITS 

 

58. Respondent did not breach Article 6 of the BITS since (1) Claimants' websites 

do not constitute a protected investment under the BITs. Furthermore, even if they did 

constitute protected investments, (2) Respondent's measures did not amount to an 

expropriation. Finally, even if the measures did constitute an expropriation, (3) 

Respondent’s actions can be excused on the basis that they were the legitimate exercise 

of its right to regulate. 

 

1. Claimants’ websites are not protected investments under the BITs 

 

59. According to Article 1(a), of the BITs, the term "investment" shall comprise 

every kind of asset, such movable and immovable property, rights derived from shares, 

title to money, goodwill and other assets, right in the field of intellectual property and 

rights granted under public law.40  

60. In the present case, the websites are merely means by which Claimants' assets 

operate, such as their advertising contracts and paid subscriptions, and are not an asset 

in and of themselves. They are the result of many combined other assets, and their value 

shall not be confused with the value of Claimants whole business. As such, the websites 

are not protected investments under the BITs.  

 

2. Respondent’s measures did not amount to an expropriation 

 

61. Even if the websites were rendered as investments protected by the BITs, they 

were not expropriated.  

                                                
40 BITs, Article 1(a).  



 

 

62. When assessing the existence of an indirect expropriation, the main criterion 

used by arbitral tribunals is the degree of interference with the property right.41  

63. As such, in order to be deemed expropriatory, the economic deprivation has to 

be substantial and permanent.42 Respondent claims that the Ordinances did not cause a 

(a) substantial deprivation of Claimants' property and (b) that the actions were 

temporary, and not permanent in nature.  

 

a. Claimants’ investments were not substantially affected by Respondent’s measures 

 

64. Expropriation may take place indirectly through measures or physical takings 

that result in the effective loss of management, use or control, or commercial worth, of 

an investment.43 As stated in Waste Management Case, the loss of benefits or 

expectations of an investment could be one result of substantial deprivation of use or 

control, but is not a sufficient criterion for an expropriation.44 

65. In the present case, Claimants' activities were not blocked as whole.45 Even if 

the websites were temporary blocked, Claimants remain completely independent to 

conduct their business operations as wished. There were no loss of management, use or 

control of Claimants' investments that still have local offices, employees, bank accounts 

and contracts in Tyrea.  

66. As such, Claimants’ investments were not substantially affected by 

Respondent’s measures and the mere devaluation of the investment, which could be 

related to many different causes, cannot give rise to an indirect expropriation claim. 

 

                                                
41 OECD, p. 10. 
42 Metalclad, ¶¶108-109; Siemens A.G, ¶271; LG&E, ¶193; Tecmed, ¶116.  
43 Dolzer/Schreuer, p. 104; DR Energy, ¶94; Alpha, ¶408.  
44 Waste Management, ¶159, El Paso, ¶¶249-250.  
45 Waste Management, ¶157.  



 

 

b. Claimants’ investments were not permanently affected by Respondent’s measures 

 

67. Besides the economic impacts caused by measures of the host state, arbitral 

tribunals when assessing if they amount to an indirect expropriation also consider their 

duration. As stated by the Tribunal in Tecmed, governmental measures can lead to an 

indirect expropriation only if they are irreversible and permanent, but not when they are 

temporary.46 

68.  In the present case, the Article 117 of Tyrea's Penal Code,47 the legal basis to 

the blockage of Claimants' websites, states that the penalties may be temporary, 

depending on the possibility to cure the transgression. 

69. Considering that the transgression is solely the lack of compliance to the duty to 

make an algorithm, as soon as the algorithm is made, the blockage will no longer be 

necessary. As such, it is absolutely possible to cure the transgression depending solely 

on Claimants will.  

70. Therefore, the blockages are not permanent but temporary and do not affect 

permanently Claimants' investments. 

 

3. Respondent’s measures constitute a non-compensable deprivation of property 

 

71. Even if they did constitute an expropriation, Respondent’s actions can be 

excused on the basis that they constitute a non-compensable deprivation of property 

since they were the legitimate exercise of its right to regulate.48 

72. A State’s right to regulate, also known under the name of the “Police Powers 

Doctrine”, is a well established State right under international law that precludes the 
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payment of compensation of damages arising out of regulatory measures taken by a 

State in the legitimate exercise of its sovereign powers.49 

73. It has been contented that the degree of interference is the detrimental parameter 

to distinguish between expropriation and a legitimate regulatory measure.50 As it has 

been proven above, the deprivation of Claimants was not of real substance, as the 

majority of their assets remained untouched. 

74. For this right to be successfully invoked, the regulatory measure must be (a) 

taken in good faith, seeking a legitimate public purpose,51 (b) general in nature52 and (c) 

enacted in accordance with due process.53 Furthermore, (d) it cannot be proven contrary 

to a specific commitment made by the State towards the investor54 or (e) a 

disproportionate measure in relation to the aims sought.55 

75. Respondent’s actions clearly fulfill the criteria above mentioned.  

 

a. Respondent’s actions were taken in public interest 

 

76. Although arbitral tribunals have assessed that the definition of what consists of 

“public interest” is not entirely self-judging and can be reviewed by arbitrators, it must 

be noted that States are granted a large margin for defining what they consider to be 

within their own interests, as they are, evidently, in the best place to do so.56  

                                                
49 Feldman, ¶103. 
50 Tecmed, ¶115. 
51 Methanex, ¶7; Azurix, ¶¶311-312; El Paso, ¶240; S.D. Myers, ¶281. 
52 Methanex, ¶7; Continental, ¶276; El Paso, ¶240. 
53 Bear Creek, ¶453; Tza Yap Shum, ¶174; Methanex, ¶7; El Paso, ¶240. 
54 Methanex, ¶7. 
55 Bear Creek, ¶453, Tza Yap Shum, ¶174; Tecmed, ¶122; Continental, ¶276; Azurix, ¶¶311-312; LG&E, 
¶195; El Paso, ¶243; Philip Morris ¶305. 
56 Siemens A.G, ¶273; OI European Group, ¶377; ADC, ¶432. 



 

 

77. In specific terms, the only objective criterion that has been contented by arbitral 

practice is the low threshold affirmation that the “public purpose” requirement demands 

some “genuine interest of the public”.57  

78. In the present case, there can be no doubt that Respondent’s actions were taken 

in benefit of a genuine interest of the public. The enactment of Law No. 0808-L and all 

the measures derived from its application were a direct response to the serious threat of 

civil war, which was surrounding the Republic of Tyrea by time of the events discussed 

herein.58  

79. It is unquestioned that the protection of the public order and the assurance of 

peace and security is a prime duty of a State. In that sense, since the use of social media 

was directly linked to the spread of hate speech and the worsening of racial tension,59 

Respondent’s actions were not only a reasonable response to the crisis but its very duty. 

Respondent had to act, under the risk of incurring in responsibility by omission. 

80. This conclusion is furthermore confirmed by the fact that the situation of racial 

tension has consistently de-escalated since the adoption of such measures,60 confirming 

their accurate aim at protecting the genuine interest of public order. 

 

b. Respondent’s actions were not discriminatory 

 

81. A discriminatory measure presupposes a differentiated treatment granted to 

investors in like circumstances.61 Arbitral practice has been consistent in adopting this 

definition when assessing the violation of the non-discrimination standard.62 
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82. In order to operate this concept and establish if an action is indeed 

discriminatory, it is necessary to examine its effects63 to determine if there has been any 

“capricious, irrational or absurd differentiation”64 between investors in “like 

circumstances”. 

83. In the present case, the very fundamental basis for the discriminatory test is 

lacking, as Claimants did not find themselves in “like circumstances” with no other 

investors. 

84. Although they did explore a similar economic sector of that of other platforms 

as Wink and Truthseeker, that being, the telecommunications/social networks sector, it 

does not follow automatically that all those companies were in “like circumstances”. 

85. In the first place, Wink and Truthseeker are clearly in a different category 

compared to Claimants, as they are social networks and platforms far less popular.65 It 

has already been confirmed that data of market share and size of investments are crucial 

in determining if they are in “like circumstances”.66 

86. In addition, Wink and Truthseeker were far less used by extremists to spread 

hate speech, meaning that their continued usage were not as dangerous as Claimants’ 

operations, and did not failed by their own fault to implement the algorithm.67 

87. This is, furthermore, confirmed by the fact that Wink and Truthseeker are 

actually subjects to pending criminal proceedings regarding the imposition of fine under 

Tyrean Criminal Code,68 i.e., they are receiving the same treatment regarding their 

condition as social networks, however, due to their differences in relation to Claimants, 

the urgency was less prominent.  
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88. Finally, we can also conclude that Respondent’s actions cannot be deemed 

discriminatory under international law, as they were “the result of reasonably justified 

legitimate government policies”.69 Indeed, as described in the C.3.a, Respondent's 

actions were taken in the name of public interest, meaning that they constitute 

legitimate government policies.  

89. In conclusion, Respondent's actions were not discriminatory. 

 

c. Respondent’s actions did not violate due process 

 

90. The due process requirement comprises more than one obligation as it 

presupposes compliance with procedures established by both domestic legislation and 

fundamental internationally recognized rules in this regard.70 

91. In this sense, tribunals have considered that basic mechanisms as a reasonable 

advance notice and a fair hearing are consecrated under this principle.71 In the case at 

hand, Respondent did comply with those standards. 

92. In the first place, there can be no doubt that Respondent complied with the basic 

obligation of following its own domestic legislation. The Law 0808-L was duly 

approved by the Tyrean Parliament and all the other measures later issued derived from 

the law  - the Decrees and Ordinances - were all authorized by the very own enactment 

of the law. 

93. Additionally, Respondent also did comply with its advance notice and fair 

hearing obligations. The 60-day period deadline was more than enough time for 

Claimants to adapt to new legislation, especially considering that it was an emergency 
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situation.72 Furthermore, Respondent showed itself open for discussions, as illustrated 

by the meeting held between the Minister for Telecommunications, Information 

Technology and Mass Media of Tyrea and one of Claimants, where it was possible to 

express opinions about the new Law 0808-L and discuss its requirements.73 

94. The later change74 in the original deadline does not undermine these 

conclusions. Firstly, it is within Respondent’s regulatory rights to amend its legislation 

according to circumstances; it would be absurd to pretend that Respondent would not be 

able to alter its deadline when there was no stabilization clause to provide so. Secondly, 

it was already acknowledged that 45 days were sufficient for the completion of the 

algorithm.75 Thirdly, Claimants had still over a week to finish its development.76 

95. Finally, it had been well stressed by Respondent that it would proceed to 

immediately block any company that failed to comply with the law,77 so that Claimants 

were well aware of their obligations and the consequences they were legally subject to 

by way of Law 0808-L. It cannot follow that Respondent violated due process since all 

these conditions were legally established with adequate room for advance notice and 

fair hearing. 

96. In conclusion, Respondent has properly followed the due process requirement. 

 

d. Respondent’s actions were not contrary to a specific commitment it had given 

 

97. Respondent did not make any specific commitments towards Claimants that 

included a promise of total non-interference with its investments, i.e., a stabilization 
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clause. Therefore, the adoption of legitimate regulatory measures by Respondent cannot 

have violated any commitment previously given, as further developed in D.2.b. 

 

e. Respondent’s actions were proportional 

 

98. The proportionality test used to determine if a State action can be deemed a 

legitimate regulatory measure involves checking whether there is a reasonable 

relationship of proportionality between the means employed by a State and the 

legitimate aims it seeks, so that an investor bears no individual and excessive burden.78 

99. In the present case, Respondent was facing the uprising of a civil war in its 

country, meaning that, there is, immediately, already a very high threshold for a 

measure to be considered disproportionate in this scenario. 

100. Yet, Respondent was careful enough to write a law, approve it in Parliament, 

regulate it and give time for its recipients to adapt to it before taking action. In this 

sense, Respondent was very lenient and demonstrated excellent diligence in terms of 

due process, when simply blocking the websites in use of its police power for times of 

crisis was indeed an option. 

101.  Claimants only submit that Respondent’s actions were disproportionate because 

they try to depict the blockage as a permanent and irreversible measure, something that 

it is not, as already demonstrated in C.2.b. It is clear that once you realize Respondent’s 

measures have a temporary nature, conditioned to the situation of rising tensions, it is 

proportionate to block websites for a period of time to prevent a civil war from erupting.  
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102. Furthermore, arbitral tribunals tend to accept regulatory measures as 

proportionate when their effects do not prove to excessively affect investors,79 which is 

exactly the case. Claimants cannot pretend to have suffered an “individual and 

excessive burden” as, of course, their investments were only temporarily affected. 

103. Thus, Respondent’s measures did respect a reasonable relationship of 

proportionality between the means employed and the aims sought. 

 

D. RESPONDENT DID NOT BREACH ARTICLE 3 OF THE BITS 

 

104. Contrary to Claimants assertions, Respondent has not breached article 3 of the 

BITs, which provide for “fair and equitable treatment”, since (1) Claimants had no 

legitimate expectations nor a right to a strictly stable legal framework and (2) 

Respondent’s actions were not discriminatory. 

 

1. Respondent did not violate Claimants’ legitimate expectations and its duty to 
maintain a "stable legal framework" 
 

105. One of the recent emanations developed from the fair and equitable treatment is 

protection of investors’ “legitimate expectations”, in line with an alleged duty to 

provide a “legal stable framework”.80 

106. However, it is not even entirely accepted that such obligations exist - and that is 

Respondent’s opinion - as the fair and equitable treatment standard is limited to 
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customary law by way of the Minimum Standard of Treatment, as fully recognized, for 

example, by NAFTA.81 

107. Nonetheless, even if it could be deemed that such an obligation to protect 

investors’ legitimate expectations exist and provide legal stability, Respondent still have 

not violated such devoirs. 

108. In the first place, the ‘legitimate expectations protection’ demands the 

observation of certain criteria to be properly invoked by an investor. Especially, it is 

necessary that a specific representation be made by a host State towards a specific 

investor concerning its investments.82 

109. That was simply not the case at hand. Claimants can assert that Respondent 

would have made “a promise” in three occasions: (i) Claimants was explicitly 

mentioned by the spokesperson for the Tyrean Parliament while expressing the 

intention of the body to maintain the liberalization trend;83 (ii) the representative of the 

government expressed an “absolute certainty that a new internet era ha[d] begun”,84 

promising to employ best efforts; and (iii) the Minister of Telecommunications 

acknowledged the importance of granting sufficient time to test the requested algorithm, 

as it was a complex procedure.85 

110. However, not one of those so-called “promises” can really be interpreted as a 

specific commitment. The only one (i) that specifically mentions Claimants was not 

even issued by a member of the government, but from a member of the Legislative 

body. 

111. Moreover, it is widely known that such declarations do not create reasonable 

legitimate expectations since they are issued in a political context, in a very rhetorical 
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context, as confirmed by Continental: “considering moreover that political statements 

have the least legal value, regrettably but notoriously so”.86 

112. In the same pace, Respondent did not commit to any stabilization clause, 

meaning that it can alter its legal framework in a reasonable manner. That is also 

exactly the lesson taught by Continental:87 

“general legislative statements engender reduced expectations, 
especially with competent major international investors in a 
context where the political risk is high. Their enactment is by 
nature subject to subsequent modification, and possibly to 
withdrawal and cancellation, within the limits of respect of 
fundamental human rights and ius cogens” 

113. Finally, it is also widely accepted that the protection of investors’ legitimate 

expectations have to be balanced with the State’s right to regulate.88 Considering 

everything that was exposed in C.3, there can be no doubt that Tyrea acted within its 

reasonable police powers.  

114. In conclusion, Respondent did not violate any alleged obligation to maintain a 

stable legal framework or protect Claimants’ legitimate expectations. 

 

2. Respondent did not show a discriminatory behavior 
 

115. The fair and equitable treatment standard does comprise a non-discrimination 

obligation. In that regard, both scholars and arbitral practice seem to reach a broad 

consensus in admitting that a discriminatory measure would violate such standard.89 

116. However, it is also widely accepted that the non-discrimination obligation 

incorporated in the fair and equitable treatment is not to be confused with the treaty 
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obligation to grant the most favorable treatment to the investor and its investment, 

meaning that it does not deal with nationality-based discrimination.90 

117. In the present case, Claimants invoke precisely a nationality-based 

discrimination as they assert that their platforms were damaged while national websites 

as Wink and Truthseeker were left unharmed. The BITS do not possess a “national 

treatment” clause, nor even a “most favorable nation” provision, meaning that such 

discrimination, if it had existed, could not be punished by the BITS rules, as the fair and 

equitable treatment standard does not have the scope to do so. 

118. Furthermore, even if the fair and equitable treatment standard did protect 

nationality-based discrimination, Respondent’s course of action did not amount to any 

sort of discrimination at all, as Claimants and Wink and Truthseeker were not in “like 

circumstances”, as already demonstrated in C.3.b. 

 

E. CLAIMANTS’ REQUEST FOR DAMAGES LACKS LEGAL BASIS AND 

EVIDENTIARY SUPPORT AND IS BASED ON INCORRECT FACTUAL AND 

LEGAL ASSUMPTIONS 

 

119. Claimants seek to obtain damages based on the standard of compensation set by 

customary international law, as originally defined in Chorzów Factory. Their 

calculations of direct damages, lost profits, and opportunity for market expansion on 

neighboring countries, amount to a compensation of US$ 69,134,875.00 for 

FriendsLook Plc, US$ 26,760,460.00 for Whistler Inc. and US$ 27,094,000.00 for 

SpeakUp Media Inc. 

120. However, Claimants are not entitled to the damages they seek since they have 

not proven that Respondent violated the BITs. Even if the Ordinances did violate the 

BITs, (1) Claimants are not entitled to compensation pursuant to Article 6 of the BITs 
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or customary international law. Alternatively, if the Tribunal finds that Claimants 

suffered losses apart from those justified by the Respondent's defense of necessity, (2) 

the DCF, method applied by Claimants to quantify the damages is highly speculative 

and cannot be accepted. 

 

1. Claimants are not entitled to compensation 

 

121. On assessing Respondent's duty to compensate, the applicable law shall be 

considered. Under Article 6 of the BITs and under the customary international law 

Claimants are not entitled to compensation. 

122. Article 6 of the BITs states that in case of measures taken in public interest and 

under due process of law, they shall be accompanied by provision for the payment of 

just compensation, that may represent the genuine value of the investment affected.91 

Considering the calamitous situation faced by Tyrea with the ethnic conflicts, according 

to items B and C above, there is no doubt that Respondent's actions were taken in public 

interest and under due process of law. 

123. As demonstrated before, despite the temporary blockage of Claimants' websites, 

their investment in Tyrea remain untouched. All bank accounts, local offices, 

employees, and contracts remain as their properties and were not impacted by the 

Ordinances and even the websites did not have their value affected.  As such, according 

the BITs, Claimants shall not be compensated. 

124. Claimants also are due no compensation under customary international law. 

Under customary international law, the defense of necessity precludes the wrongfulness 

of the state's actions.92 Therefore, as the actions of Respondent were the legitimate 
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exercise of its right to regulate93 and necessary,94 there is no State responsibility to 

provide reparation. 

125. That approach is also endorsed by the ILC, which differentiates compensation 

for circumstances of necessity of compensation in case of internationally wrongful 

acts.95 As such, when the wrongfulness of the measure is put aside, and the measure was 

taken in case of necessity, there is no compensation due. 

126. Therefore, under the BITs and under the customary international law there is no 

Respondent's responsibility to compensate Claimants, since the Ordinances were taken 

in public interest and necessity. 

 

2. Alternatively, the DCF cannot be accepted to measure Claimants' compensation 

 

127. Even if the Tribunal considers that Claimants are entitled to compensation, the 

DCF method cannot be applied to the present case, considering that Claimants do not 

qualify as a "going concern" and that the country risk rate shall be precisely determined. 

128. The DCF method is based on a company’s future profitability, which, although 

projected, should be based on actual data and not unsupported assumptions.96 The 

usability of this method is limited to companies that qualify as “going concerns”, which 

is defined in Tidewater as meaning: 

"an enterprise consisting of income-producing assets which has 
been in operation for a sufficient period of time to generate the 
data required for the calculation of future income and which 
could have been expected with reasonable certainty, if the 
taking had not occurred, to continue producing legitimate 
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income over the course of its economic life in the general 
circumstances following the taking by the State".97 

129. As established in Tidewater, to qualify as a going concern the company shall be 

in operation for a sufficient period of time to generate the data used to calculate the 

future profitability. In the present case, Claimants do not qualify as a going concern.  

130. Claimants retain an ad-based revenue model, measurable on click-through rates. 

The social media market is uncertain and volatile, nothing can guarantee that users will 

continue to access or view ads as much as they do or did, even more so if considered 

that social media is a very disruptive industry, with new platforms being created at all 

times. The continuous creation of new market-players hampers the predictability of 

future profits and, thus, the usability of the DFC method. 

131. Also, as stated by Ms. Magdalene DiMarco, no sufficient data has been provided 

to support future cash flows on that front. In the expert damage report submitted by Mr. 

Alonzo, the projection for 2018 is more than double the revenues for 2017,98 which 

seems completely unfounded. 

132. Another reason by which the DCF cannot be applied is related to the country 

risk rate.  The country risk rate is used to discount the projected cash flows, considering 

the particularities of each country and the influence of politics on business. As 

mentioned by Ms. DiMarco, when it comes to an emerging economy facing certain 

difficulties in the political and social arenas, the country risk is more acute.99 On Mr. 

Alonzo’s report, the country risk rate is 5%, which is noticeably low considering the 

risk involved in a country that has, historically, faced political and ethnic problems. 
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133.  Actually, according to Ms. DiMarco, Tyrea’s situation does not allow for the 

safe calculation of a meaningful country risk premium, which is elementary to the 

proper employment of the DCF method.100 

134. In conclusion, as correctly stated by Ms. DiMarco, the only reliable method for 

calculating Claimants’ alleged damages in this case is based on proven expenditure. As 

recognized in the expert report submitted by Claimants, this figure is USD 2,654,125 

for FriendsLook plc, USD 1,482,040 for Whistler Inc. and USD 1,162,000 for SpeakUp 

Media Inc. 
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