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STATEMENT OF FACTS 

 

1. The Republic of Tyrea (“Respondent”) is a democratic country that once 

suffered  from a military dictatorship. The oppressive dictatorship came to an end after a violent 

civil war between Respondent main ethnicities, Minyars and Tyreans, which took place in 2012. 

Both groups of Respondent’s inhabitants seemed to have come to peace, but there was always 

tension between them.1 

2. FriendsLook plc (“FriendsLook”), Whistler Inc. (“Whistler”) and 

SpeakUp Inc. (“SpeakUp”) are media platforms that let people spread any kind of ideas through 

various ways (jointly considered as “Claimants”). FriendsLook allows its users to share texts, 

videos, images and create events; Whistler allows sharing short texts; and SpeakUp has more 

than 400 million different “blogs” worldwide.2 FriendsLook is constituted in accordance with the 

laws of Novanda and Whistler and SpeakUp, in accordance with the laws of Kitoa3, all countries 

that have bilateral investment treaties with Tyrea, the Agreement between Tyrea and Novanda 

for the Promotion and Reciprocal Protection of Investments, dated of 28 March 2000 (“Tyrea-

Novanda BIT”), and the Agreement between Tyrea and Kitoa for the Promotion and Reciprocal 

Protection of Investments (“Tyrea-Kitoa BIT”), dated of 20 January 2001 (together hereinafter 

referred to as “BITs”). Claimants make their profit mostly out of their web traffic due to their 

sale of advertising space4.  

3. After its 2013 elections, Respondent began taking steps to consolidate its 

democracy.5 Among these steps was providing its population with wide access to the Internet. 

Thus, on 10 September 2013, Respondent passed the Law on Media and Information No. 1125-L 

on Media and Information (the “Media Law”) and, in December 2014, sponsored the 

international conference “A New Web Era in Tyrea” for representatives of social media 

platforms, internet service providers representatives, online brands and other businesses.6  

                                                
1 Case Files, p. 48 
2 Case Files, pp. 49-50 
3 Case Files, p. 3-4 
4 Case Files, p. 5 
5 Case Files, p. 48 
6 Case Files, pp. 48- 49 
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4. In 2015, Claimants and other social media platforms decided to launch 

their branches in Respondent’s territory and soon gained millions of new users.7 Is estimated that 

almost every inhabitant over 10 years old of Respondent had a social media as a survey held by 

Tyrean Communications Agency (the “TCA”) in 1 of January 2018 calculated8. However, 

among the new users, there were many national extremists that were spreading hate and fake 

news between Minyars and Tyreans.9   

5. As fake news and texts calling for extreme actions were widely 

disseminated without a stop, the tension between Mynars and Tatyars once again bloomed into 

street fights and violent altercations in the beginning of 2017 – the first time after the civil war.10  

6. Respondent’s police forces were not enough to stop the hate spreading and 

the violence escalating to the hundreds of casualties in the beginning of 2018.11 Without losing 

time and understanding the risk of the continuous spreading of radical ideas, Respondent started 

to do more than using more police force: few days later in the same month, it passed Law 0808-L 

Amending the Law on Media and Communications (“Law 0808-L”). The new law required that 

all social media should make an algorithm in 60 days that had to do two things: block any 

content that stimulated hate and violence and provide to the competent authorities Personal ID 

card details and correspondence among users (if the social media had a private messaging 

feature).	 12 Notwithstanding, each day the violence in Respondent’s territory increased and the 

police even if additions was struggling to control the situation. 30 days after the promulgation of 

the Law 0808-L, Respondent understood that the need to assuage its internal conflicts was urgent 

and that the implementation of the algorithm by social platforms should be sooner in order to 

help to effectively contain the situation.13 Thus, Respondent, in 11 February 2018 reduced the 60 

days deadline to 45 days for all social platforms. 14 

7. Claimant indeed made their algorithms in time, nonetheless they provided 

less than satisfactory ones to prevent hate speech. The algorithms would block post that had 

                                                
7 Case Files, p. 50 
8 Case Files, p.48 
9 Case Files, p.53 
10 Case Files, p.51 
11 Case Files, p.51 
12 Case Files, pp.4 and 51 
13 Case Files, p. 52 
14 Case Files, pp.4 and 51 
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nothing to do with extremist posts, wouldn’t reduce the number of fake accounts and never send 

any Personal ID information.15 Due to such algorithms, the reason way Respondent issued Law 

0808-L, to block posts that were disseminating and incentivizing violence and hate among 

Respondent population, wasn’t reached. Other social media platforms also couldn’t provide a 

satisfactory algorithm, but the fact that Claimants were the most famous ones was way more 

worrying as their social media platforms were the most used in the country by extremists. Hence, 

after an investigation, the TCA, on 28 February, 1 March and 2 March 2018, promulgated the 

command to block the websites of the Claimants due to the non-conformity of their algorithms.16 

Such was the worry of Respondent with the altercations that in May of the same year it launched 

the program “Tyrea for All”.17 

8. Some days after the blocked the population showed complains about the 

blocked as they had concerns about their freedom of speech. However, till today Claimants 

haven’t take any action to improve the inefficient algorithms so their websites would not be used 

to by extremists to call back the civil war. Also, after a violent clash in 15 March, indeed the 

violence has been generally degreasing in the largest cities as it was expected to happen after the 

blocked.18  

9. Claimants disagreed with Respondent’s measures and decided to make a 

joint claim to submit their request for arbitration on 29 June 2018 to the ICSID Secretariat.19 

10. Later, Claimants engaged into crushing Respondent’s image 

internationaly. That has been giving a negative impact for tyreans economically and socially, but 

their biggest treat is to frustrate Respondent’s chances of hosting the World Expo 2030, a 

international event that could attract foreigners investors.20 Claimants confirmed for the 

Ambassador of Respondent in Kitoa, by the end of November 2018, that they would stop the 

retaliation when Respondent withdrawal it’s World Expo bids. Hosting the World Expo would 

be a great opportunity for a new democracy like Respondent to have a more extrovert economy 

and to promote the country’s growth due to the visitors, image boost and large revenues that this 

                                                
15 Case Files, p. 52 
16 Case Files, p.53 
17 Case Files, p. 68 
18 Case Files, p. 62 
19 Case Files, p. 2 
20 Case Files, p. 53 
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event would propitiate.21 As the spokesman of Whistler explained, they are trying to inflict such 

preassure to Respondent and its nationals just to expedite the resolution of the present dispute. 22 

11. In light of that, Respondent filed its request for provisional measures to 

stop Claimants from publicizing and aggravating the dispute.23 

 
 

                                                
21 Case Files, p 38 
22 Case Files, p. 53 
23 Case Files, p. 53 
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SUMMARY OF ARGUMENTS 
 
 

12. JURISDICTION. The Tribunal does not have jurisdiction over the 

present dispute. First, the arbitration provided in Art. 9 of the BITs lost its legal effects in light of 

Respondent’s denunciation of the ICSID Convention. Second, the Tribunal should not accept a 

multiparty arbitration due the different BITs and parties. Third, the Tribunal shall grant 

Respondent’s request for provisional measures because they are based on Claimants’ conducts 

that wrongfully interfere with the present case, in disagreement with the ICSID Convention and 

ICSID Rules requirements. 

13. MERITS. On the merits of the present dispute, Respondent first contents 

that it did not breach the BITs, since it only took reasonable and proportional measures that only 

affected Claimants due to their non-compliance with the new regulatory framework, that were 

aimed exclusively at safeguarding Respondent’s public order. Therefore, Respondent complied 

with its international obligations because it acted on the valid exercise of its regulatory powers. 

Second, Respondent submits that, even if its actions amounted to indirect expropriation, 

Claimants’ decided to wind down their operations by themselves and their reliance on lost of 

profits is heavily based upon audacious assumptions on their expansion plans 
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LEGAL FRAMEWORK 

 

14. In other to initiate the present proceedings, both parties must have agreed to submit this 

dispute to arbitration. In the present case, when Claimants filed their Request for Arbitration, 

Respondent had already withdrawn its consent to arbitrate by denouncing the ICSID Convention 

(this matter will be further explored bellow, topic A). Further, Respondent never agreed to 

submit disputes arising out of different BITs and with different claimants to a single proceeding 

(this matter will be further explored bellow, topic B). 

15. Nonetheless, if the Tribunal understands that it has jurisdiction over this dispute,  then the 

present arbitration should be primarily governed by the BIT with the Federation of Novanda 

signed on 28 March 2000 (the “Tyrea-Novanda BIT”) and the BIT with the Union of Kitoa 

signed on 20 January 2001 (the “Tyrea-Kitoa BIT”) (together hereinafter referred as to 

“BITs”).24 

16. Concerning other signed treaties, all three States, Novanda, Kitoa and Tyrea are parties to 

the International Covenant on Civil and Political Rights (“ICCPR”) and the International 

Covenant on Economic, Social and Cultural Rights (“ICESCR”). Respondent ratified both the 

conventions on 1 December 2014.25 

17. The interpretation of said treaties shall be made in accordance with the provisions of the 

Vienna Convention on the Law of Treaties (“VCLT”). The VCLT is applicable, not only to the 

BITs because it was signed by both Novanda and Kitoa, but to all treaties related to the dispute, 

since Respondent is not known to be a persistent objector to any rule of customary international 

law relating to the law of treaties26 and the VCLT is the codification of the law on treaties and it 

is part of customary international law.27  

18. The general principles of law and subsidiary sources of law applicable to the present 

dispute will be presented in the following pages together with their related issue. 

 

 

                                                
24 Case Files, p. 48 
25 Case Files, p. 62 
26 Case Files, p. 62 
27 Weeramantry, p.20; Zemanek, p.1; Dörr, p. 6 
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ARGUMENTS 

 
PART ONE: JURISDICTION 
 

A. THE TRIBUNAL DOES NOT HAVE JURISDICTION TO ADJUDICATE THE 

DISPUTE  

19. Respondent submits that the Tribunal does not have jurisdiction in the 

present case as Respondent denounced the ICSID Convention on 5 January 2018, prior to the 

Request for Arbitration, which was only filed by Claimants on 29 June 2018.28  

20. The jurisdiction of the Tribunal is determined with reference to the dispute 

settlement clause.29 In the present case, Art. 9 of the BITs, which is the dispute settlement clause, 

allows a national of a Contracting Party to invoke the jurisdiction of the Tribunal.30 The referred 

Art. also established that the State must be a Contracting State of the Convention in order to be 

submitted to the ICSID. 

21. However, Respondent shall demonstrate that it is no longer a Contracting 

State of the ICSID and that the Tribunal does not have jurisdiction to adjudicate the dispute, 

since (i) Respondent has denounced the ICSID before Claimants accepted the dispute resolution 

clauses in the BITs; and (ii) Respondent’s notice of denunciation has immediate effect.  

 

I. RESPONDENT HAS DENOUNCED THE ICSID CONVENTION BEFORE CLAIMANTS’ CONSENT.  

22. Respondent submits that the offer to arbitrate under the ICSID Convention 

no longer stands, since it has denounced the ICSID and the notice of denunciation (“Notice”) 

was received by Claimants on 5 January 2018. 31  

23. Respondent affirms that this Tribunal does not have jurisdiction since the 

ICSID Convention determines in its Art. 25(1) that the jurisdiction of the Centre depends upon 

                                                
28 Case Files, p.2. 
29 Art. 9 of the BITs.  
30 Art. 9(1) of the BITs.  
31 Case Files, p. 27 
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the existence of mutual consent by the Host State and the investor.32 This consent must be 

established prior to the denunciation of the ICSID Convention by the Host State.33 

24. In this sense, Respondent highlights that the ICSID Convention, when 

referring to consent to jurisdiction stresses the element of mutuality and its reciprocal nature. For 

instance, (i) the Preamble, in its paragraph 6, refers to ‘‘mutual consent by the parties”; and (ii) 

Art. 25(1) speaks of consent by ‘‘the parties to the dispute’’ as an indispensable jurisdictional 

requirement and states that consent may not be withdrawn unilaterally ‘‘when the parties have 

given their consent”.34  

25. Therefore, the consent from both (or all) Parties must be obtained in order 

to provide the rights and obligations under the Convention,35 since, in investment treaties, a 

single expression of consent is viewed as an offer that needs to be “accepted” in order to bind the 

investor36 That offer is a unilateral consent and it is not a suitable basis for the institution of 

proceedings against an investor. 37-38 In the wording of Fréderic Sourgens, “an offer to consent is 

not consent”, and as long as the investor has not accepted the offer to arbitrate, it runs the risk 

that the offer my be withdrawn at any time by the host State.39  

26. The rights and obligations arising out of mutual consent are, for instance, 

(i) the right to initiate arbitration40; and (ii) the right to participate in arbitral proceedings41. 

Likewise, Arts. 49, 50, 51 and 52 also provide rights and obligations arising out of mutual 

consent.42  

27. In fact, Respondent points out that this form of consent has been largely 

displaced by consent expressed through legislation and treaties. Since the ICSID Convention’s 

drafting, numerous treaties, especially BITs, have included provisions for ICSID arbitration. The 

                                                
32 Waibel, p. 13; Holiday Inns v. Morocco, World Duty Free; RSM v. Saint Lucia; Kostadinova, p. 3. 
33 Favianca, ¶ 185, p. 35; Sourgens, p. 366.  
34 Schreuer, p. p. 356, Waibel, p. 5-16; Nicaragua v. USA.    
35 Schreuer, pp. 356-357 
36 Dolzer/Schreuer, p. 242; Zachary, pp. 74 and 360.; Sourgens, p. 365.  
37 Schreuer, pp. 360-361. 
38 Waibel, 4.  
39 Sourgens, p. 366; Schreuer, p. 253.  
40 Art. 36 of the ICSID.  
41Art. 37 of the ICSID.  
42 Favianca, ¶ 188, p. 36; 
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consent clauses in these treaties relating to investor-state arbitration are mere offers. In order to 

achieve the required mutual consent, the offer requires acceptance by the investor.43 

28. In AMT v. Zaire, the tribunal pointed out that a BIT containing an 

expression of consent to ICSID arbitration did not constitute the necessary consent under the 

Convention. It analyzed that the ICSID Convention envisages an exchange of consents between 

the parties, and when Art. 25 of the ICSID states that the parties must have consented in writing 

to submit the dispute, it speaks of a State and a national of another State. It concludes that “it 

cannot be contended that consent of the parties to come before ICSID simply results from a pre 

exigent agreement” and that “it is therefore necessary to show that there has also been an 

agreement between the parties”.44 

29. Therefore, Respondent’s unilateral act offering its consent to ICSID’s 

jurisdiction is insufficient to establish the Tribunal jurisdiction.45  

30. Accordingly, the tribunal lacks jurisdiction over the present dispute 

because Claimants failed to give their mutual consent to ICSID prior to Respondent’s 

denunciation of the on 05.01.2018, rendering Art. 9 of the BITs ineffective.  

 

II. RESPONDENT’S DENUNCIATION HAS IMMEDIATE EFFECTS  

31. Respondent submits that the Notice was received by the World Bank, with 

immediate effect, on 05.01.2018.46 Claimants submitted their Request for Arbitration, consented 

to the jurisdiction of the ICSID, only on 29.06.2018, that is: almost 6 months after the receipt of 

the Notice.47 Claimants, therefore, have never perfected the consent before Respondent’s 

denunciation.  

32. In this regard, Respondent submits that Art. 72 covers the situation in 

which a denouncing State has unilaterally consented to ICSID jurisdiction prior to giving notice 

of its denunciation of the Convention.48 Therefore, it is perceptive that Art. 72 stands in harmony 

                                                
43 Schreuer, p. p. 357; Figueiredo, p. 14; Sourgens, p. 365 
44 AMT v. Zaire, ¶¶ 5.18-5.23.  
45 Broches, pp. 63-67; Delaume, pp. 168-172; Schreuer, p. 357; Sanders, p. 4; Fouret, pp. 74-75; 
Figueiredo, p. 14.   
46 Case Files, p. 62.  
47 Case Files, p. 2. 
48 Blue Bank, ¶ 13; Waibel, p. 17; Wick, p. 260.  
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with the principle implied in Art. 25, that withdrawal shall not be possible once there is mutual 

consent.49  

33. In fact, Art. 72 has been subjected to intense debate, as it did not exist at 

the time when the ICSID came into existence and the drafters did not have consider it. That 

discussion, as reproduced in the ICSID History, demonstrates that the preservation of rights or 

obligations after a denunciation requires that the parties perfected the consent prior to 

denunciation, through an acceptance of the offer provided in the BITs.50  

34. Therefore, a unilateral offer of consent without the acceptance of the 

investor, as the one of Respondent, would not survive the ICSID denunciation and, thus, the 

investor could not bring a claim.51 

35. In this respect, Respondent brings the opinion of Mr. Broches, who 

believed that states could withdraw their consent to arbitration in an investment treaty “as long 

as the investor had not equally consented”.52  

36. Respondent reaffirms that the rights and obligations which Art. 72 

safeguards from the effects of the denunciation are the ones arising out of mutual consent of the 

Parties, as mentioned in item I, §8 above, and, thus, the jurisdiction of the ICSID is founded 

upon perfected consent, since the consent of all the parties to ICSID arbitration is the sine qua 

non of arbitration under the ICSID53  

37. In addition, Respondent requests this Tribunal to interpret Art. 71 on the 

basis of the principle of effet utile, in such way to give effect to all its terms. Art. 71 contains that 

any Contracting State may denounce the ICSID Convention by written notice and the 

denunciation shall take effect six months after the receipt of such notice.54 

38.  Claimants’ arguments that Respondent’s consent would remain 

undisturbed during the six months period provided in Art. 71, is not compatible with the ordinary 

meaning and interpretation of the ICSID. In fact, Art. 71 referred by Claimants, providing a six-

month period for the denunciation to take effect, applies to other rights and obligations, not 
                                                
49 Favianca, ¶ 199, p. 39; A. Broches, p. 353.  
50 History of the ICSID, p.1008; Schreuer, p. 366; Wick p. 260.  
51 History of the ICSID, p.1006; Schreuer, p. 366. 
52 History of the ICSID, p. 1010.  
53 Favianca, ¶¶ 189, 274, p. 36; 
54 Gaillard, p. 1; Wick, p. 260. 
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arising out of the consent of the parties. Those rights are, for instance, (i) the right of the 

Contracting States to participate in the ICSID Administrative Council;55 (ii) the right to nominate 

individuals to the Panel of Conciliators and Arbitrators;56 and (iii) the obligation to respect the 

immunities and privileges contemplated in the Convention.57_58 

39. Therefore, Respondent highlights that Art. 71 e 72 have different critical 

dates and different scopes of application. The critical date for the denunciation’s effect on 

consent is not the general rule on the taking effect of the notice of denunciation (6 months after 

its receipt) but rather, the date of its receipt.59   

40. In addition, Claimants allegations that the non-application of the six 

months period would result in a violation of basic principle of legal certainty, because no 

investor could know beforehand when a State will denounce the ICSID Convention, cannot 

sustain.  Respondent submits that a denunciation of the ICSID rarely come as a complete 

surprise, since a denunciation of an important convention such as ICSID is a major step for any 

State to take.60 Indeed, there were deliberations in the Tyrea Parliament on the possibility of 

denunciation of the Convention since November 2017.61 

41. This means that Claimants must have perfected the consent through an 

acceptance before the date of the denunciation in order to preserve their rights and obligations 

under the ICSID. Respondent’s mere offer of consent to arbitration contained in the BITs cannot 

provide this effect, 62 and once it has denunciated the Convention, it has immediate effect and the 

offer can no longer be accepted.63 

42. In Favianca, the tribunal denied its jurisdiction on the basis that claimants 

have consented to arbitrate after the denunciation of the ICSID (i.e, after the receipt of the notice 

of denunciation), and understood that the consent to the jurisdiction of the Centre is only 

                                                
55 Arts. 4-7 of the ICSID.  
56 Art. 14 of the ICSD.  
57 Arts. 18-24 of the ICSID. 
58 Favianca, ¶191. 
59 Schreuer, p.355. 
60 Favianca, ¶290.  
61 Case Files, p. 66; Favianca, ¶ 290. 
62 Schreuer, p. 361.  
63 Sourgens, p. 366.  
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preserved if it was given prior to the notice of denunciation being received by the depository in 

accordance with Art. 72.64 

43. Finally, Respondent highlights that if Art. 72 were to be interpreted to 

future agreements to arbitration, in addition to the existing ones, it would result that the 

Contracting State that has denounced the ICSID Convention could potentially be party to an 

unlimited and unforeseeable number of future ICSID arbitrations, even after its denunciation 

comes effective.65 

44. Thus, this Tribunal must consider that if Claimants’ consents were given 

before the receipt of the Notice (i.e. before 05.01.2018), the rights or obligations arising 

therefrom would remain unaffected.66 However, since Claimants only submitted the Request for 

Arbitration on 29.06.2019, after the receipt of the Notice, then the Tribunal has no longer 

jurisdiction to hear the present case. It is confirmed, including by the ICJ, Respondent’s consent 

to the jurisdiction of international courts or tribunal rules, is a fundamental principle of 

international legal order.67 It follows that, the present Tribunal can only exercise jurisdiction over 

Respondent with its consent.68  

 

III. THE BITS SHALL REMAIN IN FORCE EVEN AFTER THE DENUNCIATION.  

45. Respondent submits that, as a consequence of its denunciation, 

Respondent’s consent to arbitrate in Art. 9 of the BITs, which was expressly limited to ICSID 

arbitration, was withdrawn forthwith.69  

46. However, the only effect that Respondent denunciation has on the BITs 

regards the arbitration clause and, thus, the jurisdiction of this Tribunal. Claimants, therefore, 

cannot initiate arbitration against Respondent under the ICSID.  

47. This Tribunal, tough, should not understand this as a denial of justice, as 

alleged by Claimants. Respondent points out that the BITs provide for ICSID as the only 

                                                
64 Favianca. ¶ 295. 
65 Favianca, ¶ 289; Gaillard, p. 3.  
66 Schreuer, p. 355.  
67 ICJ Reports 1995, p. 101. 
68 Bernárdez in Casinos, ¶36, p. 23 
69 Favianca, ¶ 206.  
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international forum for dispute settlement. Likewise, France-Ecuador BIT70 and UK-Ecuador 

BIT.71-72 

48. However, arbitration is not the only means to have claims formed pursuant 

to the substantive protections offered by the BITs. In fact, the BITs are part of the Respondent 

order and the Respondent courts have jurisdiction to apply these provisions.73  

49. Claimants can, thus, submit a state-to-state dispute resolution, since the 

only option provided in the BITs is no longer available.74 

50. Therefore, Respondent’s position is clearly compatible with the principle 

of pacta sunt servanda. 

 

B. THE TRIBUNAL DOES NOT HAVE JURISDICTION TO HEAR A 

MULTIPARTY CLAIM  

 

51. Initially, Respondent submits that the present dispute involves an attempt 

by three unrelated Claimants to jointly arbitrate their claims against Respondent. This way to 

proceed is unprecedented since Respondent has never consented to jurisdiction over multiparty 

proceedings, nor are there sufficient legal and factual grounds for this Tribunal to hear these 

claims in a single arbitration, especially given the fact that the BITs are different and are limited 

to a single investor. 75 

52. In this sense, Respondent shall demonstrate that (i) this Tribunal has 

jurisdiction only in respect to the parties who are bound by the arbitration clause; (ii) a 

multiparty arbitration requires Respondent special consent; and (iii) Claimants claims have 

different legal basis and facts.   

 

                                                
70 Article 9 of France-Ecuador BIT.  
71 Article 8 of UK-Ecuador BIT. 
72 Wick, p. 267.  
73 Favianca, ¶ 216, p. 43.  
74 Wick, p. 268; Vandevelde, p. 434. 
75 Case Files p. 24; Bernárdez in Ambiente, ¶ 333. 
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I. THE TRIBUNAL JURISDICTION EXISTS ONLY IN RESPECT TO THE PARTIES TO THE TREATY 

WHO ARE BOUND BY THE ARBITRATION CLAUSE.  

53. Respondent submits that even if it’s common for ICSID tribunals to 

determine its jurisdiction in multiparty proceeding, the present case is based on a multiparty 

arbitration in which there are two arbitration agreements established in two different BITs. That 

is, FriendsLook is a “third person” in respect to Tyrea-Kitoa BIT, and SpeakUp and Whistler are 

“third persons” in respect to Tyrea-Novanda BIT, and as such they hold only secondary rights 

under the BITs76 

54. Therefore, the present case must be examined in the light of its own 

circumstances.77 

55. First, Respondents points out that both the BITs and the ICSID are silent 

on the question of multiparty claims.78 However, contrary to Claimants allegations, the absence 

of any express provisions for multiparty proceedings cannot be construed to implicitly allow for 

such actions.79 

56. Indeed, there are cases in which the tribunal recognizes its jurisdiction and 

admit multiparty proceeding, however there were no objection from respondent, or the 

agreement of the parties provided for multiparty. There are cases that the tribunal even noticed 

that the silence of the ICSID could be used to determine a multiparty proceeding, such as in 

Abaclat and Ambiente Ufficio.80  

57. However, Respondent disagrees with those tribunals and understands that 

they interpreted their jurisdictional basis beyond “the horizon foreseeability”, extending its 

jurisdiction to what the parties have not consented to.81  

58. In fact, the absolute absence of procedural rules for multiparty 

proceedings within the framework of the ICSID provides further evidence that such proceedings 

do not fall within the ICSID jurisdictional scope. In particular, this matter was debated, 

according to ICSID History, but the drafters were not establishing an open-ended standing court 

                                                
76 Bernárdez in Casinos, ¶49, p. 28.  
77 Enron v. Argentina, ¶25.  
78 Georges Abi-Saab, ¶¶154-174; Sauvant, p. 64.  
79 Bernárdez in Ambiente, ¶¶155, 161.  
80 Georges Abi-Saab, ¶ 175; Bernárdez in Ambiente, ¶105. 
81 Georges Abi-Saab, ¶16, pp. 7-8; Szczudlik, p. 95; Bernárdez in Ambiente, ¶ 164. 
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of general jurisdiction, covering all possible present and future disputes.82 In fact, this is clearly 

reflected in the last paragraph of the Preamble of the ICSID Convention, declaring that no 

Contracting State shall by mere fact of its ratification, acceptance or approval of the ICSID ant 

without its consent be submitted to any particular arbitration.83 

59. In this sense, Doctor Bernárdez, in Casinos v. Argentina, was of the 

opinion that the silence on multiparty action in the ICSID and in the BIT did not mean consent to 

this type of proceeding, because ICSID tribunals are not given the legislative jurisdiction or 

power.84 

60. Moreover, Professor Georges Abi-Saab, in Abaclat, affirmed that there “is 

no tribunal or system of tribunals of plenary or jurisdiction (jurisdictions de droit commum) that 

cover all cases and subjects”. Adding that “all international adjudicatory bodies are empowered 

from below, being based on consent and agreement of the subjects themselves”.85  

61. Jurisdiction, therefore, must be used to limit and designate the sphere 

within or over the power exercised by this tribunal, and it is established by the consent of the 

parties. There is, however, no consent of Respondent beyond the scope of each of BITs.86 

62. This is also the reason why, according to Professor Georges Abi-Saab, the 

fundamental principle and basic rule in international adjudication is provided by the consensual 

basis of jurisdiction.87  

63. This is also the understanding of the Congo v. Rwanda case, defining that: 

“the Court has jurisdiction in respect of States only to the 

extent that they have consented thereto. When a 

compromissory clause in a treaty provides for the Court’s 

jurisdiction, that jurisdiction exists only in respect to the 

                                                
82 Bernárdez in Ambiente, ¶ 164. 
83 ICSID Convention; Bernárdez in Ambiente, p. 64.  
84 Bernárdez in Casinos.  
85 Georges Abi-Saab, ¶ 7.  
86Bernárdez in Casinos, ¶36, p. 23 
87 Georges Abi-Saab, ¶8.; I.Strong, p. 251.  
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parties to the treaty who are bound by the clause and within 

the limits set out therein.”88 

64. In this sense, Respondent consented to the Tribunal jurisdiction, 

manifestly through the standing offers to arbitrate made to investor of Novanda and Kitoa, 

established in the Arts. 9 of each of the BITs.89 Respondent’s offer, therefore, exists only within 

the parameters enounced in the text of Art. 9 of the BITs, which delimits with considerable 

precision the scope of the consent given by each of these States in their offer.90  

65. In addition, Respondent submits that the standing arbitration offer 

provided in Art. 9 of the BITs with all its preconditions, terms and requirements cannot be, under 

the applicable international law, questioned, altered or modified by Claimants.91 

66. It represents the Respondent consent, and it cannot go beyond the 

objective limits of the jurisdiction of the ICSID provided therein, it could only be modified 

within the mutual consent of the parties.92  

67. Therefore, the BITs provisions must be interpreted in accordance with the 

ordinary meaning given to its terms in their context and in light of its object and purpose.93 It 

means that, it has to be interpreted in accordance with the presumed intentions of the parties and 

should not be used to override the explicit langue of a BIT or to override the agreed-upon 

framework, or even be used as an independent basis of interpretation.94 

68. In this regard, the text of the BITs, notably the arbitration clause itself, 

which defines the jurisdiction of the Tribunal, expressly provides that a national of the other 

Contracting Party submit the dispute to ICSID.95 Thus, it uses the expression “a national”, “an 

investor” or “of the investor” in the singular form, limiting Respondent’s consent to arbitrate to 

claims filed by a single investor.  

69. Therefore, Respondent concludes that accepting jurisdiction over this 

multiparty proceeding, with different Claimants and under different arbitration clauses, would 
                                                
88 Congo v. Rwanda, ¶ 65 
89 Case Files, p. 56. 
90 Bernárdez in Casinos, ¶36. 
91 Bernárdez in Casinos, ¶ 49; ICS v. Argentina, ¶ 272.  
92 Georges Abi-Saab, ¶13. 
93 Art. 31of the VCLT.  
94 Fraport v. Philippines, ¶ 340; Daimler v. Argentina ¶ 164; Wintershall v. Argentina, ¶88.  
95 Art. 9(1) of the BIT.  
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manifestly disregard the jurisdiction limits imposed by the ICSID and the BITs arbitration 

clause. 

 

II. MULTIPARTY CLAIMS REQUIRE RESPONDENT SPECIAL CONSENT 

70. Initially, Respondent reminds this Tribunal that arbitration is a proceeding 

by which parties consensually submit a dispute.96 Therefore, the consent of the parties is the sine 

qua non conditions for the jurisdiction of the Tribunal.97   

71. In a BIT, the consent is provided by an offer-acceptance basis, that is, 

Respondent consent is given in the arbitration clause established in the BIT, and the investor may 

accepted it through a request for arbitration. This is called as the “primary consent”, and it is 

given by all the parties that have signed agreements.98 

72. The mere fact that Respondent ratified the ICSID does not mean that it has 

given its consent to arbitration99, especially when it is a multiparty proceeding, as the present 

case. In fact, disputes with multiple parties require a “second consent”, by means of consent to a 

particular type of procedure.100 101 

73. Respondent is aware that arbitrators have been able to order both class and 

traditional multiparty arbitration on the basis of either express or implied consent. 102 However, 

ICSID multiparty cases had either proceeded with the clear agreement of the parties or without 

objection from the respondent state (which amounted to implied consent), and hence, the rule of 

secondary consent was consistently upheld in multiparty arbitration.103 

74. It was, however, after Stolt-Nielsen case that commentators suggested 

parties to show express consent to particular type of arbitration proceedings, such as the present. 

                                                
96 Born, pp.25, 97; I.Strong, p. 251. 
97 Reed/Paulson/Blackaby, p. 21. 
98 I.J.Storng, pp. 251; Born, p. 724-732; Domke, ¶8-25 
99 Dolzer/Schreuer, p. 243. 
100 I. Strong, p. 252; Lew, ¶¶ 16-1 to 16-4; Georges Abi-Saab, ¶ 175; Bernárdez in Ambiente, ¶ 105.  
101 I. Strong, ¶55-6 
102 Georges Abi-Saab, ¶ 175; Bernárdez in Ambiente, ¶ 105. 
103 Georges Abi-Saab, ¶ 175; Bernárdez in Ambiente, ¶ 105. 



TEAM CURRIM 

 18 

104 In the said case, the Court understood that the arbitrator cannot infer solely an implicit 

agreement to authorize class action arbitration from the agreement to arbitrate. 105 

75. The Court also determined that a class action arbitration changes the 

“nature of arbitration to such a degree that it cannot be presumed the parties consented to it by 

simply agreeing to submit their disputes to an arbitrator”, and concluded that consent cannot be 

presumed from the parties mere silence, given the fundamental differences between those 

particularly types of arbitration and a bilateral arbitration.106  

76. Silence, therefore, does not have a meaning itself. It cannot be made to 

speak one way or another, as correctly stated Doctor Santiago Torres Bernárdez.107 

77. Therefore, when all jurisdictional limitations are complied with and the 

parties have consented, nothing prevents this Tribunal from carrying out this multiparty 

arbitration. Contrary, the lack of this secondary consent is an obstacle that this Tribunal cannot 

remove through the use of interpretative and rhetorical tools.108109   

78. Therefore, even if this Tribunal understands that the ICSID permits 

multiparty arbitration as being interpreted implicitly, this would not be possible without the 

secondary consent of Respondent.110 As affirmed by Professor Georges Abi-Saab, in Abaclat, the 

tribunal does not have the power to invent new procedures to deal with such an action. 111 

79. To conclude, multiparty proceedings it cannot be imposed against a state’s 

will, since an additional expression of consent is required from Respondent in order to this 

Tribunal adjudicate the dispute with multiple claimants. 

 

III. THE CLAIMANTS REQUESTED DIFFERENT CLAIMS BASED UPON DIFFERENT LEGAL GROUNDS 

                                                
104 I. Strong p. 252; Cole, p. 1; Kirgis, p. 1; Sternlight, p. 1.  
105 Stolt-Nielsen, ¶22-23.  
106 Stolt-Nielsen, ¶22-23.  
107 Bernárdez in Ambiente,¶ 168; Villiger, p. 39.  
108 Szczudlik, p. 96 
109 I. Strong, p. 55-6 
110 Bernárdez in Ambiente, ¶ 166.  
111 Georges Abi-Saab, ¶ 188.  
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80. Respondent submits that this claim is fundamentally different from the 

common multiparty cases in which the ICSID tribunal recognizes its jurisdiction, since here the 

Claimants have divergent interests and are based in different BITs. 

81. Indeed, Respondent recognizes that fewer problems would arise if the 

parties to this clam were proceeding under a single BIT.112  

82.   However, this dispute brings together treaty unrelated persons. It 

involves investors from different States, with different investments, requiring different 

compensations.  

83. The fact that the link between the Claimants is a common damage is not 

enough in order to consolidate the claims in a multiparty basis. Otherwise, all claims invoking 

different BITs and by different Claimants brought before ICSID against a State could be 

consolidated. Arguing, therefore, that all the investors involved have purportedly been affected 

by the same measures is not sufficient either.  

84. Respondents, therefore, submit that the enforceability of a multiparty case 

without the provision in a BIT must be determined on a case-by-case basis, considering the 

totality of facts and circumstances, including the fairness of the provision and the cost.113 

85. Therefore, analyzing the present dispute, Respondent submit, firstly, that, 

the offer to arbitrate contained in the BITs is limited to the investor with the nationality of the 

Contracting Party. The word national is singular, and even if this Tribunal understands that it 

could amount to others investors, they must be from the same treaty.  

86. Second, the BITs do not have the same provisions. The parties are not the 

same, and Claimants cannot alleged that they are identical if the provisions are different, for 

instance, the Preambles114:  

 

Tyrea-Novanda BIT Tyrea-Kitoa BIT 

Desiring to create favorable conditions 
for greater investment by nationals and 

Desiring to strengthen the traditional ties 
of friendship between their countries, to 

                                                
112 Strong, p. 37. 
113 Enron v. Argentina, ¶ 25.  
114 Case Files, pp. 54, 59.  
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companies of one State in the territory 
of the other State;  

Recognizing that the encouragement 
and reciprocal protection, under 
international agreement of such 
investments will be conducive to the 
stimulation of individual business 
initiative and will increase prosperity in 
both States (…).  

extend and intensify the economic 
relations between them particularly with 
respect to investments by the nationals of 
one Contracting Party in the territory of 
the other Contracting Party;  

Recognizing that agreement upon the 
treatment to be accorded to such 
investments will stimulate the flow of 
capital and technology and the economic 
development of the Contracting Parties 
and that fair and equitable treatment of 
investment is desirable (…).  

 

87. Likewise, the dates that the BITs entered in force are different: Tyrea-

Novanda BIT was signed on 28 March 2000, while Tyrea-Kitoa on 20 January 2001.115 

88. In addition, Claimants request for different compensations, affirming that 

each case must be analyzed individually.116 

89. To conclude, Respondent address to this Tribunal that, in the existing 

multiparty ICSID cases, there was not only a strong connection among claimants, but also that 

the respondent State in the dispute did not oppose such joinder.117 In fact, there is not a single 

case in the ICSID history, which was initiated by multiple unrelated parties without the 

respondent State’s consent. 

90. Therefore, the lack of any such jurisprudence reflects the absence of any 

provision in ICSID law that would remotely permit this claim under a single arbitration with 

different BITs and different Claimants.  

91. The Tribunal must, therefore, reject Claimants arguments and determine 

that it has no jurisdiction to hear Claimants’ case jointly in a multiparty arbitration.  

 

 

                                                
115 Case Files, pp. 58-59. 
116 Case Files, p. 6.  
117 Goetz v. Burundi; Bernardus v. Zimbabwe; Alasdair Ross v. Costa Rica; Bayview v. Mexican States.  
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C. RESPONDENT’S REQUEST FOR PROVISIONAL MEASURES SHALL BE 

GRANTED 

 
92. Respondent has submitted on 21.12.2019 its Request for Provisional 

Measures (“Request”), under Art. 47 of the ICSID and 39(1) of the ICSID Rules, requesting the 

Tribunal to order Claimants to refrain, for the duration of the arbitral proceedings, from taking 

any steps that might aggravate this dispute and exacerbate Respondent’s position in it.118 

93. Respondent affirms that Claimants have engaged in various actions aimed 

at aggravating the present dispute and mischaracterizing Respondent and the measures taken by 

its government, by means of waging a large-scale aggressive media campaign against its 

government, within and outside Respondent’s territory.119  

94. In addition, Respondent points out that Claimants have engaged in 

publication of case materials intentionally distorting the context of this dispute and that 

Claimants engaged lobbyists to pressure Respondent’s authorities to revoke the measures.120  

95. Therefore, Respondent is aware that provisional measures shall only be 

granted when it is proved that they are actually necessary, as required by ICSID. Considered in 

light of these standards, Respondent’s Request shall be granted, as: (i) Claimants have been 

waging an aggressive, one sided media campaign against the Respondent Government; and (ii) 

the application satisfies the requirements of Art. 47 of the ICSID Convention. 

 

I. CLAIMANTS HAVE BEEN WAGING AN AGGRESSIVE, ONE-SIDED MEDIA CAMPAIGN AGAINTS 

RESPONDENT  

 
96. Respondent submits that Claimants have been waging a one-sided media 

campaign since the beginning of this Arbitration. In fact, they have hired professional public 

relations experts to issue negative information to the press. Claimants clearly have the intention 

of convincing Tyrean citizens that Respondent is wrong, is becoming a dictatorship country, and 

it will lose the case. 

                                                
118 Case Files, p. 36. 
119 Case Files, p. 36. 
120 Case Files, p. 37.  
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97. Respondent political situation has already been weakened by negative 

publications over international media. To illustrate, the content of some campaigns includes:121  

- In July 2018, “Protection(ism) in Tyrea: When a country blames social media for its 

inability to deal with its internal affairs”;  

- In August 2018, “You are not free to post: Three social platforms’ fight against 

censorship in Tyrea”;  

- In October 2018, “Tyrea’s International News: Hypocritical States finds freedom of 

expression. Hypocritical”;  

- In November 2018, “No news, good news: Social Media Censorship in Tyrea”.  

98. Respondent highlights that many more of this articles were published even 

before the commencement of this arbitration proceeding.122 

99. Lately, Claimants even started to, intentionally, distorts this arbitration 

context by publishing isolate phrases from Respondent’s Response to the Request for 

Arbitration, as if Respondent is an oppressor of free speech and painting a distorted picture of the 

present dispute.123 

100. Therefore, in order to stop Claimants from jeopardizing Respondent rights 

in this proceeding, the Tribunal must order the provisional measures requested by Respondent. 

 

II. THE REQUEST SATISFIES THE REQUIREMENTS OF ART. 47 OF THE ICSID CONVENTION  

101. According to the ICSID proceedings, the framework for provisional 

measures is laid out in Art. 47 of the ICSID and Rule 39 of the ICSID Rules, providing that, 

before ordering any provisional measure under the ICSID and the ICSID Rules, the Tribunal 

must certify that: (i) a right in need of protection exists and that the circumstances require that 

the provisional measures be ordered to preserve such right, which must show that the situation is 

(ii) necessary to prevent irreparable harm to the party’s right to be protected; is (iii) urgent and 

that (iv) the tribunal must not prejudge the dispute on the merits.124 

                                                
121 Case Files, pp. 36-37.  
122 Case Files, pp. 29-30.  
123 Case Files, p. 37.  
124 RSM v. Saint Lucia, ¶142; Emilio Agustín v. Spain, ¶157. Schreuer, p. 772 
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102. In this view, Respondent affirms that all these requirements are satisfied in 

the present case.  

103. First, with regard to the existence of a right in need for protection is a right 

under the status quo between the parties pending the tribunal’s final decision on the merits. It 

could be any right of one of the parties that is in jeopardy by the actions of the other party.125 

104. Respondent submits that it seeks protection of its procedural rights, 

including the right to due process and the right to the non-aggravation of the dispute,126  which 

are self-standing rights, subject to protection under Art. 47 of the ICSID.127 Respondent 

highlights that tribunals have recognized that reporting and publishing arbitration documents can 

threaten a party’s due process rights and the integrity of the proceedings by painting a distorted 

picture of the dispute in the media and thus a parallel forum for the resolution of the dispute.128 

105. Respondent submits that it may also create extra pressure on the parties, 

witnesses, experts and other participants in the process. It may also exacerbate the dispute, 

especially in this case, since Respondent is already engaged in negative publicity campaign, as 

mentioned above in Item I.  

106. In fact, Respondent points out that ICSID tribunals have granted 

provisional measures to protect procedural rights, no only rights that have an impact on the 

underlying dispute.129  

107. In this sense, Respondent refers to Biwater Gauff v. Tanzania, Lao 

Holdings v. Laos and Abaclat, in which the tribunals understood that unilateral publication of 

pleadings, memorials, witness statements and expert reports must be restricted in order to protect 

these procedural rights, and in particular to avoid publicizing a misleading picture or impression 

of the dispute.130 

                                                
125 Schreuer, p. 778.  
126 Burlington v. Ecuador, ¶ 60; Plama v. Bulgaria, ¶ 40; Quiborax v. Bolivia, ¶¶ 117-118.  
127 Tallin v. Estonia, ¶ 28.  
128 Case Files, p. 37;  
129 Biwater Gauff v. Tanzania, ¶¶135-136; Burlington v. Ecuador, ¶60; Plama v. Bulgaria, ¶ 40; 
Quiborax v. Bolivia, ¶¶ 118-119; Menzies v. Seneggal, ¶ 128.  
130 Tallin v. Estonia, ¶ 29.  
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108. Likewise, in AMCO v. Indonesia, World Duty Free131 and Churchill v. 

Indonesia132, the tribunals confirmed that any right to engage in public discussions is “not 

unlimited but is qualified most notably by the duty to act in good faith and not to exacerbate the 

dispute”.133  

109. Thus, Claimants’ position is inconsistent in the present case, by 

jeopardizing Respondent rights and distorting the dispute.  

110. Second, with regard to the necessity of the measure requested, Respondent 

submits that it is also met in the present case, since the publication of excerpts of the arbitration 

will put enormous media pressure on the Respondent government to comment on the arbitration 

and clear the case, lead to a discussion in the media of the specific issues to be decided in the 

arbitration, and result in a political debate unnecessary in Respondent territory.  

111. In Biwater Gauff v. Tanzania, for instance, the tribunal understood that the 

examination of a dispute in the media or in the other public environment for the reporting and 

disclosure of documents or other parts of the record in parallel with a pending arbitration, “may 

aggravate or exacerbate the dispute and may impact upon the integrity of the procedure (…)”, 

concluding that restriction on publication of excerpts and other arbitration documents are 

necessary to protect Respondent rights in the present dispute.134 

112. In addition, it was also noted by Professor Schreuer that: 

“[the] purpose of provisional measures is to induce behavior 

by the parties that is conducive to a successful outcome of the 

proceedings such as securing discovery of evidence, preserving 

the parties’ rights, preventing self-help, safeguarding the 

awards’ eventual implementation and generally keeping the 

peace.”135 

113. Third and finally, as to the urgency requirement, this Tribunal should first 

look at the meaning of urgency, as Art. 47 of the ICSID has been inspired by Art. 41 of the 

Statute of the ICJ, Claimants submit that this Tribunal shall look to the definition of urgency 

                                                
131 World Duty Free, ¶ 16. 
132 Churchill v. Indonesia, ¶¶9,20 and 57.  
133 AMCO v. Indonesia, pp. 410-412.  
134 Biwater Gauff v. Tanzania, ¶ 136.  
135 Schreuer, p. 744.  
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provided by the ICJ’s case law.136 In the words of the ICJ, the requirement of urgency is met 

when “there is a real risk that action prejudicial to the rights of either party might be taken 

before the Court has given its final decision”.137 Following this line of reasoning, ICSID 

tribunals found, generally speaking, that a provisional measure is urgent as soon as the decision 

over such measure could not wait until the final award.138 

114. Respondent submits that the measures sought in this Request are urgent, 

since the publication of the arbitration documents as well as excerpts that distorts Respondent 

case would cause irreparable harm to Respondent. Respondent finally submit that the urgency 

arises when the matter to be decided cannot wait until a decision on the merits of the dispute, 

which is clearly the present case.139. 

 
PART TWO: THE MERITS OF THE DISPUTE 
 

D. RESPONDENT DID NOT VIOLATED ART. 3(1) AND ART. 6 OF THE BITS 

115. Claimants allege that Respondent expropriated their investment in 

Respondent, in breach of Arts. 3 and 6 of the BITs, suffering the damages caused by such 

expropriation.140 

116. Nevertheless, Respondent submits that Claimants are not entitled to said 

damages as (i) they did not prove that Respondent measures qualifies as expropriation, neither 

directly nor indirectly, under the BITs or international law: (ii) even if this Tribunal recognizes 

the existence of expropriation, it is lawful under Art. 6 of the BITs.  

I. CLAIMANTS’ INVESTMENTS WERE NOT EXPROPRIATED BY RESPONDENT 

117. Firstly, Respondent rejects any application of the ‘sole effect’ doctrine 

once it has been challenged by State practices and tribunal decisions141. Therefore, this Tribunal 

shall not solely look at the effects of the governmental measures on the investor without 

considering the purpose or intention that gave rise to it. 

                                                
136 Kaufmann-Kohler & Antonietti, p. 508; Shereuer, p. 24; Pey Casado v. Chile, ¶123. 
137 Great Bealt, ¶58; Quintana, p. 672; Keller, p. 185. 
138 Keller, p. 185.  
139 Occidental v. Ecuador,¶67; Lenci, pp. 203-209; Schreuer, pp. 757-804.  
140 Case Files, p. 6 
141 S.D.Myers, ¶¶.287-288; LG&E Energy Corp. v. Argentine Republic, ¶189; Colombia-India BIT. Art. 6, 
2.b.i 
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118. Likewise, Respondent submits that Claimants’ advertising contracts and 

paid subscriptions to “pro” features of the social networks do not amount to assets susceptible to 

expropriation. As noted in EnCana v. Ecuador, before analyzing the alleged violations, the 

tribunal must declare if the rights affected exists “under the law which creates them” 142. 

119. In the case at hand, Claimants’ failed to show that such assets dully 

constituted, defined, formed and recognized under the laws of Respondent. Thus, they are not 

susceptible to expropriation. 

120. In the other hand, assuming arguendo such assets are susceptible to 

expropriation, Respondent submits no expropriation occurred in this case. Expropriation is 

defined as ‘an outright taking of private property by the state, usually involving a transfer of 

ownership rights to the state or a third person’143, happening in two forms: direct and indirect.  

121. Direct expropriation comes in form of physical taking of property, which 

definitely did not occur here, as Respondent never physically took Claimants’ property, 

remaining in control of their personnel and offices.  Likewise, no asset or title transfers occurred 

in this case.  

122. In its turn, to determine if an indirect expropriation has occurred, the 

elements defined by doctrine and the international investment tribunals are: (a) the degree of 

interference with the property right; and (b) the degree of Interference with investor’s 

expectations. 

123. Regarding the degree of interference with the property right, is not 

excessive. As stated in Pope&Talbot, for an expropriation to occur minor interference is not 

enough144. Such interference should be ‘sufficiently restrictive to support a conclusion that the 

property has been ‘taken’’. Thus, a foreign investor should suffer a substantial loss of control 

over its investment.145  

124. In the case aforementioned, the tribunal listed some facts that leaded to the 

conclusion that the investment was not expropriated, such as (i) day-to-day operations directed 

by investor, (ii) no officers or employees of the investor have been detained, (iii) the host State 

                                                
142 EnCana v. Ecuador, ¶ 184. 
143 Schreuer, p.408. 
144 Schreuer,, p.438; Pope&Talbot, ¶ 88. 
145 Pope&Talbot, ¶ 102; Nykomb Synergetics, ¶4.3.1. 
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does not interfere with management or shareholders’ activities, nether with the appointment of 

directors, among others measures.146 

125. At the outset, Respondent emphasizes that Claimants were not deprived of 

their property or control over it. Claimants’ physical assets in Tyrea remain intact - the only 

reason why the same are not used by the Claimants to their profit is the Claimants’ own business 

decision to wind down all operations in Tyrea just about one month later the blocking147. 

Likewise, the blocking of Claimants’ online platforms can hardly have had a substantial adverse 

economic impact on Claimants’ international business.  

126. In its turn, the degree of Interference with investor’s expectations is not 

excessive. To be considered as substantial deprivation, investors’ legitimate expectation must be 

impaired by the host-State’s measure148. However, investors’ expectation must be reasonable and 

legitimate149 and compatible with the host State’s legitimate regulatory power150, the host State’s 

legal framework at the time of entry of the investment151. Furthermore, such expectation must be 

based on reasonable expectation that circumstances prevalent at that time of entry of the 

investment might change152. 

127. In the case at hand, Claimants should have known the international 

obligations of Respondent. In especial, Claimants should have known that, under Art. 19 of 

International Covenant on Civil and Political Rights, Respondent has the obligation to take 

necessary measures for the protection of national security or of public order. Claimants’ initial 

investment in Tyrea was made in 2015153 and Respondent had already ratified the convention on 

December 01, 2014154. Thus, by the time of the investment, Claimants were aware of the 

international obligations of Respondent, including those under the ICCPR. 

128. In conclusion, none of the criteria to declare an indirect expropriation are 

met. Likewise, no direct expropriation occurred. Thus, no expropriation took place in this case. 

                                                
146 Pope&Talbot. ¶100.   
147 Case Files, p. 63. 
148 LG&E Energy Corp. v. Argentine Republic, ¶190. 
149 Saluka, ¶304. 
150 Kenneth, p.281. 
151 Sornarajah, p.354. 
152 PSEG Global, ¶255. 
153 Case Files, p.4. 
154 Case Files, p.63. 
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II. IF THERE IS AN EXPROPRIATION, IT IS LAWFUL UNDER ART. 6 OF THE BITS 

129. Art. 6 of the BITs establish the requirements for a legal expropriation. The 

expropriation should inter alia (a) be taken in the public interest and under due process of law; 

(b) not be discriminatory and not contrary to any undertaking the party may have given; and (c) 

on the basis of compensation.  

130. In the case at hand, the requirements ‘a’ and ‘b’ are completely fulfilled 

and, as regards item ‘c’, it remains inapplicable under the police powers doctrine. 

i. The requirement of public interest was complied with 

131. The requirement of public interest in the context of expropriation is a part 

of customary international law.155 The exercise of the right to expropriate depends on genuine 

public need and the exercise of good faith.156 Public need may comprise of serious public 

demands in the field of economy, political or military security related to foreign relations.157 

132. In the case at hand, Respondent acts were a response to the social chaos 

the country was living. There is no doubt that, once the social conflicts are being boosted by 

claimants’ online platforms, it constitutes a clear threat to peace, security and stability of Tyrea. 

The blocking of Claimants’ platforms was not only legally possible but necessary given that, as 

said before, ‘when Tyrean people are being hurt and killed in the streets, the Tyrean State has 

the right and the duty to step in to protect its people and restore peace’158. 

133. In this sense, Respondent’ actions not only were carried out intending to 

safeguard its public order as they actually did, given “(…) a general de-escalation of tensions 

has been observed in Tyrea’s largest cities.”159. Likewise, as evidence of Tyrea’s good faith, the 

blocking of the online platforms was not the only measure adopted to contain the conflicts. 

Increase of police forces and an extensive campaign against fake news were made160. As a matter 

of fact, the program “Tyrea for all” was launched after the blocking161, evidencing Respondent’s 

nonstop work to defend Tyrean people.  

                                                
155 Malanczuk, p.38. 
156 ADC Affiliate, ¶432 
157 Newcombe, p.370. 
158 Case Files, 23. 
159 Case Files, 61. 
160 Case Files, p. 63. 
161 Ibidem 
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134. Thus, Respondent submit that the public interest requirement is satisfied in 

the case at hand. 

ii. Respondent’s measures were not discriminatory 

135. A measure is discriminatory if the reasoning behind the State’s measure is 

predominantly political or based on any other unreasonable distinction arising from the 

investor’s nationality.162 

136. In the case at hand, the new Media Law subjected all social network to the 

same regulations, establishing a universal standard without any distinction as to any particular 

entity or person, which states as follows: every social network would have to develop and 

implement an effective algorithm, ensuring that any new Tyrean user provides to it true and 

accurate Personal ID card details, promptly providing access to the competent authorities of 

Respondent at their justified official request, and any social network failing to comply with these 

requirements would be liable in accordance with the provisions of the Tyrean Penal Code.163 

137. The decision to block Claimants’ platforms was made in accordance with 

the applicable laws of Tyrea and based on a fair case-by-case assessment of the relevant 

circumstances by competent and qualified public officials. As a matter of fact, other social 

medias as Wink, and even Respondent’s TruthSeeker, are being criminally investigated 

regarding eventual breach to the Media Law. 164 

138. Therefore, Respondent’s measures were not discriminatory, further 

evidencing the lawfulness of the expropriation. 

iii. Respondent is not obliged to pay compensation in the case at hand once its acts 
characterizes legitimate exercise of sovereign police powers in pursuance of a public 
purpose 

139. Respondent claims its acts characterizes a proper exercise of sovereign 

police powers in pursuance of a public purpose. Regulatory power is States’ inherent and plenary 

power to make any laws necessary to preserve or protect order, health, morality, justice, and 

                                                
162 ADC, ¶443. 
163 Case Files, p. 8. 
164 Case Files, p.67. 
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national security165. As seen in Saluka, where economic injury results from bona fide regulation 

within the police powers of a State, compensation is not required166. 

140. When dealing with this topic under investment law, arbitral tribunals have 

repeatedly held that States are not liable for takings that may result from legitimate exercises of a 

State’s inherent power to regulate for the protection of safety and public order167.  

141. In the Suez Sociedad General de Aguas de Barcelona v. Argentina award, 

the tribunal ruled that: 

“(…) in evaluating a claim of expropriation it is important to 

recognize a State’s legitimate right to regulate and to exercise 

its police power in the interests of public welfare and not to 

confuse measures of that nature with expropriation”168 

142. The reason is obvious: States have no opportunity to provide 

compensation to every national and foreign investor for every measure or action having 

unfavorable effect on the business of these investors without significantly limiting their 

sovereignty in adopting laws for the benefit of their citizens and foreigners.169  

143. This is especially important when a foreign investor did not make all the 

necessary measures it could to protect its investment. In the case at hand, Claimants chose not to 

fully apply the algorithm developed according to the new regulatory framework because it could 

cause the blocking of those accounts for which no Tyrean Personal ID Card details170. Claimants, 

“unwilling to enforce such an unpopular measure (…) refrained from blocking such unverified 

existing accounts for a time, and in the end this measure was never implemented.”171 

144. Even assuming arguendo had legitimate expectations regarding the 

investment in Tyrea, why only after about one single month of platforms’ blocking it decided to 

close its operations?172 It is crystal clear that Claimants - who made nothing to challenge the 

blocking ordinances within justice entities in Tyrea or to fully comply with the new regulatory 
                                                
165 Black's Law Dictionary, p.1196. 
166 Saluka, ¶262. 
167 CME, ¶603; AWG Group Ltd. v Argentina, ¶128. 
168 Suez, Sociedad General de Aguas de Barcelona v. Argentina, ¶128 
169 Schreuer, Rapport, p.78. 
170 Case Files, p.52. 
171 Ibidem 
172 Case Files, p.63. 
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framework, as well as started an “unofficial” campaign against Tyrean government173 – want to 

compensate their own fault through Respondent. However, Respondent is not obliged to 

compensate unsuccessful investments in its economy. 

iv. Respondent’s measures were reasonable and proportional 

145. Moreover, so as not to be in doubt about the bona fide nature of the 

regulation, it is also important to note that Respondent’s measures were reasonable and 

proportional. A measure is proportional if it is not stricter than it is needed to be in achieving the 

State’s desired objective.174  

146. In the case at hand, the Media Law, and the following ordinances 

regarding the blocking of Clements’s online platforms are justified given they were the main way 

to reduce the increasing ethnic violence in the country, once those platforms, the biggest in the 

country, were boosting the radicals. Despite the others necessary measures took by Respondent 

(like the anti-fake news program “Tyrea for all”), they are not proven to be enough. 

147. In conclusion, even if this Tribunal considers that there was an 

expropriation, Respondent satisfied the criteria of legality imposed in Art. 6 of the BITs, not 

having to pay any kind of compensation.  

III. RESPONDENT TREATED CLAIMANTS IN FAIRLY AND EQUITABLE WAY. 

148. According to international practice, the Fair and Equitable Treatment 

clause (“FET”) lacks a specific meaning and must be adapted to the facts of particular 

circumstances.175 

149. In addition, FET must be interpreted according to the provision of VCLT, 

Art. 31, in other words, the terms “fair” and “equitable”, shall be established pursuant to their 

ordinary meaning, which means “just”, “evenhanded”, “unbiased” and “legitimate”.176 

150. In the case at hand, Claimants alleged a breach of FET, due to Respondent 

concuduct over its investment. Consider the scope of FET, as noted in Biwater v. Tanzania, 

which dealt with an very similar clause, FET standard is equivalent to the Minimum Standard of 

                                                
173 Case Files, p. 52. 
174 Waelde/Kolo, p.828 
175 Mondev ¶118; Schill, 2010, p. 153 
176 Saluka,¶297, Azurix, ¶360; MTD, ¶113; Paparinskis, p.112 
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Treatment (“MST”).177 In this sense a breach of FET would demand a grossly unfair and 

shocking conduct of State, which did not happened over this dispute. 

151. Regardless the decision to consider FET as an autonomous standard or 

equivalent to the MST of customary international law, this Tribunal shall perceive that 

Respondent treatment of the Claimants’ investment complied with FET, once (i) respected 

Claimants legitimate expectations, (ii) acted befitting to state legitimate and regulatory purpose, 

and (iii) has by no means acted in arbitrary or discriminatory manner. 

IV. RESPONDENT DID NOT DEFEAT CLAIMANT’S LEGITIMATE EXPECTATIONS 

152. In the case at hand, Claimant alleges that Respondent failure to maintain a 

stable and legal framework, once that supposedly amended its legal framework, adversely 

affected investments. 

153. Those hypothetical violation, concern the amend on media law, which 

requires to every social network, to develop an algorithm in order (i) to filter contents that is 

likely to prejudice Tyrea public order and incite disrespect for the laws or any other animosity 

towards any political, social, racial, ethnic and other groups and (ii) provides personal ID card 

details and access to correspondence between its users. 

154. Several tribunals had find that investor must anticipate changes in legal 

framework aiming to adapt possible variances of circumstances and public interest by exercising 

host state policies power. 178 

155. In this sense, Claimants should have in mind Respondent political 

transition, moving from a military dictatorship to a new democracy. In light of Duke Energy v. 

Ecuador, Claimants must take into consideration all circumstances surrounding the investment, 

as political, socioeconomic, cultural and historical conditions prevailing in Tyrea.179 

156. Thus, it must be considered that Respondent has recently emerged from a 

civil war period between Minyar and the Tatyar, the main ethnicities inhabiting Tyrea. 

Moreover, Respondent is currently facing the growing threat of return from this civil war. 

                                                
177 Biwater Gauff v. Tanzania, ¶¶ 586,592 
178 Genin v Estonia, ¶367, Waste Management v. Mexico, ¶ 98 
179 Duke Energy v. Ecuador, ¶ 340 
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157. As noted in Genin vs. Estonia, no violation of legitimate expectation can 

be found, once that Claimants had knowingly chose to invest in those conditions, at the time that 

investment was made.180 In this sense and according to Parkerings v. Lithuania, Claimants have 

no legal expectation that Tyrean laws would remain unchanged, and must comply with legal 

changes.181 

158. Due the drastic circumstances of causalities and street fighting, it was 

expected some action from Respondent.182 Such action would likely affect the social networks 

used to spread hate speech. 

159. In summary, Respondent never defeated Claimants’ legitimate 

expectations because it was expected from Respondent to take action against the ethnical 

conflict. 

V. RESPONDENT RESPECTED THE PRINCIPLE OF PROPORTIONALITY 

160. The principle of proportionality is design to balance private and public 

interest. The principle can be subdivided into 3 sub-principles that include: (i)suitable; (ii) 

necessity; (iii) proportionality stricto sensu.183 

161. In order to suit proportionality principle to the present case, it must be 

noted that Respondent conduct (i) properly suit its measures with its goals; (ii) use the necessary 

means to guarantee Tyrean public order and (iii) balance sovereignty state right to investor legal 

obligations. 

162. It is true that Claimants investment has facilitated all kind of 

communication in Tyrea. This includes extremists’ dissemination of hate speech. In this view, 

Claimants’ social platforms served as a tool for coordinating violent actions in Respondent. 

163. As previously noted, Respondent unexpectedly faces the increasing 

imminence of a civil war establishment in Respondent. Claimants’ social medias have inflamed 

this particular context, once that it objectively served as a proper environment to development 

the tension and violence between Minyar and the Tatyar. 

                                                
180 Genin v Estonia, ¶ 348 
181 Parkerings v. Lithuania, ¶ 344 
182 Case Files, pp. 51, 62	
183 Lopez, pp.261-2 
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164. Predicting that this virtual environment conflict would overflow into 

reality, Respondent decided to properly use its legal police power, in order to decrease the 

tension and identify the responsible people. It did so by amending the media law and creating a 

deadline to comply with, as previously explained. 

165. The situation worsened rapidly, demanding police to struggled the 

rampant violence spread out across the country. In this view, to safeguard its public order, 

Respondent decided to legally reduced the deadline. 

166. Once that Tyrean people start to suffered with irreparable damages, being 

hurt and killed, Respondent serving a legitimate regulatory purpose of “vital public service”, to 

polices power in order to protect lives. Unfortunately Claimants were not able to comply the 

deadline in effective time, and so they had to handle legislative consequences. 

167. As a consequence, Respondent acts were proportional to the circumstances 

it was dealing, since its actions were taken to save lives. 

VI. RESPONDENT DID NOT ACT IN AN DISCRIMINATORY MANNER TOWARDS CLAIMANT 

168. Respondent respectfully submits that it did not act in discriminatory 

manner towards the blocking of Claimants social network. 

169. Claimant alleges that Respondent has benefited its own social platforms, 

once that has submitted all networks to the same framework and blocked only Claimants 

investment. In light of LG&E vs Argentine, a treatment is considered discriminatory if intent to 

discriminate and if produce an discriminatory effect.184 

170. In the case at hand, Respondent aimed exclusively at safeguarding its 

public order, therefore, as previously explained, lawfully used its regulatory powers to contain 

any threat against the protection of its people and the restoration of peace in Tyrea. 

171. Art. 117 of the Tyrean Penal provides to Respondent the possibility to 

block “relevant Network”, depending on the gravity and possibility to, cure the particular 

transgression.185 Once that Wink contained too short links to be filtered and Truth Seeker lack of 

                                                
184 LG&E Energy Corp. v. Argentine Republic, ¶262 
185 Case Files, p.8 
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popularity could not present any threat to peace or the protection of Tyrea people, they were not, 

at that time blocked. 

172. However, in order to comply with the law, both social network are under 

criminal proceedings, regarding the imposition of fine under Tyrean Criminal code, once they 

were not able to comply with algorithm development.186 

173. Thus, Respondent respectfully asks the Tribunal to find no violation over 

the provisions of FET, as dictated by Art. 3 of related BITs. 

 

E. THE COMPENSATION REQUESTED BY CLAIMANTS IS SPECULATIVE AND LACKS FACTUAL 

AND LEGAL GROUNDS  

174. Subsidiarly, if the Tribunal understands that Respondent has an obligation 

to compensate Claimants, Respondent submits that (i) only the costs tied to the physical offices 

established in Tyrea should be compensated, (ii) the requested compensation is speculative and 

lacks factual basis, and, (iii) the method proposed by Claimants is not adequate to the present 

case.  

I. ONLY THE COSTS TIED TO THE PHYSICAL OFFICES ESTABLISHED IN TYREA SHOULD BE 

COMPENSATED 

175. The amount of compensation for expropriation must be so that it puts the 

investor in the same position it was the moment before the expropriation.187 The BITs provide in 

Art. 6(c) that measures of the State must be accompanied by the payment of just compensation, 

which represents the genuine value of the investment. 

176. According to international practice, when the acts that affect an investor’s 

propriety were aimed at achieving a public purpose and were made in accordance with the law, 

then there is only an obligation to compensate for direct losses, that is, the value of the 

property.188 In this sense, the tribunal in Amoco understood that the amount due as compensation 

varies according to the lawfulness of the expropriation, because compensation in lawful 

expropriation (the expropriation that only lacks the payment of a fair compensation to be lawful) 

                                                
186 Case Files, p. 67 
187 ADC Affiliate, ¶ 497; Dugan, pp.577-578; 
188 Crawford, p. 624; Amoco, ¶197; Cox, p.320 
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is limited to the value of the investment at the moment of the deprivation, i.e., “the just price of 

what was expropriated”. 189 The difference is that if the taking is lawful the due value is 

measured and limited at the time of the dispossession of the compensation, while if it is 

unlawful, this value is, only a part of the reparation to be paid.190 

177. Additionally, as per Art. 31(3) of the VCLT, the BITs must be interpreted 

in accordance with other rules applicable to Respondent’s international obligations.  Respondent 

is a party to the Charter of the United Nations (UN Charter).191 Art. 2 of the UN Charter provides 

that all its members shall fulfill in good faith the obligations assumed by them, which include 

complying with their human rights obligations.192 In ICCPR, Art. 5, a State has the obligation to 

put an end to a restriction of human rights. National extremists are taking violate action against 

Respondent’s nationals, restricting their basic human rights.193 Such actions include street fights 

and violent altercations between the Minyar and the Tatyar, all of them with significant number 

of casualties.194 Respondent had an obligation to put an end to this situation and prevent the 

death of its nationals. 

178. Respondent only blocked Claimants’ website to protect its people and 

prevent a civil war. By 2016, national extremist groups in Respondent’s territory commenced 

their hate campaigns on social networks, calling for extremist and violent action between 

nationals of Respondent.195 

179. Therefore, Respondent only has an obligation to compensate for the direct 

losses allegedly incurred by Claimants. 

II. THE METHOD PROPOSED BY CLAIMANTS IS NOT ADEQUATE TO THE PRESENT CASE 

180. The Discounted Cash Flow (“DCF”) is not adequate to the present case, 

because there is no established historical record of financial performance. 

181. The DCF is an income-based model of evaluation of an enterprise which 

values an income-producing asset by estimating the net cash flow which the asset could 

                                                
189 Amoco, ¶215 
190 Amoco, ¶197; Crawford, p. 623 
191 Case Files, p.67 
192 Crawford, p. 31 
193 Case Files, p. 52 
194 Case Files, pp. 51, 68 
195 Case Files, p.50 
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realistically generate over the course of its life, and then discounting this by a factor that 

accounts for risks associated with the cash flow.196 

182. According to the World Bank guidelines, the DCF is applicable to 

investment that consist of an enterprise which has been in operation for a sufficient period of 

time to generate the data required for the calculation of future income and which could have been 

expected with reasonable certainty.197 

183. The DCF is known to be a speculative method of evaluating an 

investment. In Wena Hotels v. Egypt, the tribunal noted that a claim for lost profits, using a DCF 

analysis, which considered lost opportunities and reinstatement costs, was inappropriate because 

an award based on such claims would be too speculative.198 Also in this sense, the tribunal in 

Metalclad Corp. v. Mexico considered the DCF inappropriate because claimant’s project was 

never operative, consequently, any award based on future profits would be wholly speculative. 

Instead, the tribunal decided that the fair market value of the investment was the investor’s actual 

investment in the project.199 

184. Although Claimant’s were active in Respondent’s territory, their plans to 

expand to beyond Respondent’s borders were still a project that it was not putted into practice. 

Claimants were only setting up a plan to expand to Alcadia and to Larnacia (Respondent’s 

neighboring countries); they did not even settle their branches in the neighboring States.200  

185. Claimants may argue that there is a general principle of law recognized by 

the tribunal in Factory at Chorzóm, in which the PCIJ stated that reparation must, as far as 

possible, wipe out all the consequences of the State’s act.201 The amount proposed by Claimants 

exceed this rule as it considers the best case scenario of an expansion plan that, as expected by 

them, would only be settled by 2022.202 Claimants are considering the lost of profit of an 

investment that would be completed three years after they initiated the present proceedings. 

186. Therefore, the DCF is not adequate to ascertain the value of Claimants’ 

claim for damages. 
                                                
196 World Bank Guidelines, IV(6); Cox, p.320 
197 World Bank Guidelines, IV(6); Cox, p.319 
198 Wena Hotels v. Egypt, ¶123 
199 Metalclad Corp. v. Mexico, ¶¶121-122 
200 Case Files, p. 18 
201 Factory at Chorzów, ¶125; Dugan, pp.577-578; Amoco, ¶ 191 
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187. The appropriated method is the cost-based approach, which accounts for 

the proven expenditure of Claimants. The cost based approach is adequate when the lost of 

profits are far too uncertain, avoiding expensive valuation services for the prospects for a future 

too uncertain to allow a meaningful cash flow forecast.203 

188. Claimants’ already provided their proven expenditure in their export 

report, in direct damages. Such part of their report provides to the Tribunal their initial 

investment in Respondent and the costs incurred throughout the years of its operations there.204  

189. In RosInvest Co UK Ltd v. Russia, the tribunal noticed that, even in an 

unlawful expropriation, it must take into account the certainty of the investment when awarding 

damages.205 In that case, the tribunal understood that the promotion and protection of foreign 

investments is inconsistent with compensation that disregards the likelihood of no return on 

investment.206 

190. In summary, the DCF is not adequate to the present case because 

Claimants did not initiate their expansion to Respondent neighboring countries and the 

appropriated method is the cost-based approach that accounts for the proven expenditure. 

 

III. THE REQUESTED COMPENSATION IS SPECULATIVE 

191. Even if the Tribunal considers that the DCF could be used to determinate 

the amount due to Claimants, the proposed compensation is far too speculative and should not be 

used to determinate the amount due as compensation.  

192. Compensation for an act of a State is mere speculation if it is not linked to 

a real and evident chain of causation to the imputable act or omission. It is a general rule that 

compensation is due when there is a sufficient causal link between the actual breach of the BIT 

and the loss sustained by the claimant.207 

193. Compensation is to be related only to what the investor reasonably failed 

to profit as a cause of the act of the State. As noted by the tribunal in Tidewater v. Venezuela, to 
                                                
203 Kaufmann-Kohler & Antonietti, p. 698; Asian Agricultural, ¶ 98; Siemens v. Argentina, ¶ 355 
204 Case Files, p. 61 
205 RosInvest Co UK Ltd v. Russia, ¶638 
206 RosInvest Co UK Ltd v. Russia, ¶668 
207 Biwater Gauff v. Tanzania, ¶779; Blackaby, p. 492; Crawford, on State Responsibility, pp. 204–205. 
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reach a fair compensation, it must be considered the value that a willing buyer would pay for the 

investment. 208 In determining the amount of compensation by reference to a DCF analysis, one 

element that a buyer would consider is the country risk.209 

194. A willing buyer would not disregard all risks involved in an investment 

such as country risk, tax and currency risk, business risk, and force majeure risk. Claimants did 

not realistically considered these risks when they applied a WACC of 5%. This is an insufficient 

number. As an example, in Tidewater v. Venezuela, it was noted that a willing buyer would 

consider the risk of doing business in a risky country like Venezuela, which just had emerged 

from a revolution, and a WACC of 15% was applied.210 Similarly: (i) in, Mobil Cerro Negro, a 

WACC of 18% for Venezuela; (ii) Himpurna (Indonesia), 19%; (iii) Patuha (Indonesia), 21%; 

(iv) Lemire (Ukraine), 18.5%.211 

195.  Similarly to the mentioned cases, Respondent finds itself within political 

distress. It is a country that just emerged from a civil war and is currently facing ethnical 

conflict, such tension will of course affect the value any property within its territory. Although 

the present situation devalues property within Respondent’s territory, it does not amount for 

indirect expropriation since Respondent is taking action to cool down the ethnical conflict. 

Nonetheless, any willing buyer would consider the risks involved in doing business in a country 

facing potential civil war.212 

196. Summarizing, it is predicable that any investment made in Respondent 

would face some political changes to ensure the smooth transition to a modern market 

economy.213 

197. Therefore, the Tribunal should consider that Claimants’ claim for damages 

lacks evidentiary support and is based on far too uncertain and speculative assumptions. 

Consequently, it should disregard the DCF method and apply the cost-based method, which 

provides for Claimants’ proven expenditure. 

 

                                                
208 Tidewater v. Venezuela, ¶186; 
209 Tidewater v. Venezuela, ¶185; Cox, p.321 
210 Saint-Gobain v. Venezuela, ¶477; Cox, p.322 
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REQUEST FOR RELIEF 
 

198. In light of the above submissions, Respondent respectfully request this 

Tribunal to declare that:  

I. It does not have jurisdiction over the present dispute: 

a. Under the BITs in light of Respondent’s denunciation of the ICSID Convention. 

b. Subsidiarily, it does not have jurisdiction to hear Claimants’ case jointly in a 

multiparty arbitration; 

II. Respondent’s request for provisional measure should be granted;  

III. If the Tribunal finds that it has jurisdiction to hear this dispute: 

a. Respondent’s actions do not amount to expropriation of Claimants’ investment 

within the meaning of the BITs; 

b.  Any event were a lawful exercise of Respondent’s regulatory powers  

c. Respondent’s actions did not in any event constitute a violation of the fair and 

equitable treatment standard 

IV. In the event that the Tribunal does not grant the above requests: 

a. Respondent is only liable for the costs tied to the physical offices established in 

Tyrea 

V. Respondent is entitled to reimbursement by Claimants of all costs and fees incurred in 

connection with these proceedings. 

 

Submitted on 26.09.2019 by Currim Team  

On behalf of RESPONDENT 

Republic of Tyrea 


