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Statement of Relevant Facts
 

Parties to the Dispute 

1. The Claimants: SpeakUp, Whistler and FriendsLook, are three social media companies that 

have been operating in Tyrea since 2015.1 

2. The Respondent, the Republic of Tyrea, is a sovereign State with a population of about 120 

million people.2 It has recently emerged from civil unrest but has undergone a period of relative 

peace. 

 

Background 

3. The Republic of Tyrea is a nation shrouded by conflict, only having emerged from civil unrest 

as recently as September 2013.3 The conflict is characterised by ethnic tension between the 

two main ethnicities, Tatyar and Minyar. Although relative peace exists the tension still persists 

to date.  

4. It is during this peaceful period that on 10 September 2013, the government of Tyrea passed 

the Media Law whose purpose was to liberalise internet access.4 It stimulated international 

interest in the social network space of Tyrea and led to Claimants initiating operations in 2015. 

The Claimants were an immediate success in Tyrea spotting millions of users. They provided 

platforms to internet users to share and access ideas as well as purchase in-app content such as 

advertising space and promotional content.5 

5. The success was not without blemish, the medium which was previously absent, became useful 

in dissemination of hate speech by national radicalist groups.6 The sporadic posts incited 

violent responses to false reports of discrimination against the Tatyar community by members 

of the Minyar therefore instigating the already fragile situation of ethnic tension.  

6. The dissemination of hate speech culminated in street fights in 2017.7 This was in spite of the 

fact that there were no violent episodes since 2012, before the Claimants initiated operations. 

 
1 Statement of Uncontested Facts ¶ 6. 
2 Ibid ¶ 3. 
3 Ibid ¶ 1. 
4 Ibid ¶ 3. 
5 Ibid ¶ 7-9. 
6 Ibid ¶ 12. 
7 Ibid ¶ 14. 
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The violence coupled with the loss of lives forced the state to act to bring order to a worsening 

situation. In an effort to curb the dissemination of hate speech, the Respondent amended the 

Media Law in 2017 through the Law 0808-L which was introduced by the promulgation 

decree.8  

7. The amended law required all social media platforms to; implement certain filtering algorithms 

that would flag extremist messages, provide personal identification details and access to private 

correspondence between users.9 The measures were to be complied with in 60 days.  

8. The situation worsened in January 2018 as the new year was ushered in with bloodshed 

resulting in the loss of hundreds of Tyrean lives.10 This posed a real danger of the Respondent 

falling back into civil unrest. It was against this background that the deadline for compliance 

was reduced to 45 days through a new presidential decree.11 The failure of the Claimants to 

comply with the requirements within the limits of the new deadline of 28th February 2018 

resulted in the blocking of their websites. 

9. Dissatisfied with the measure, the Claimants sought to take the resolution of the dispute into 

their own hands by promoting the dissemination of negative propaganda that paints Tyrea as 

an oppressive state that seeks to deny the freedom of expression. 

 

Origin of the Dispute 

10. The Claimants, through a PR firm, have been spreading false media reports and propaganda 

painting the Respondent as a State that infringes upon the freedom of expression.12 These posts 

have significantly affected the Respondents’ reputation and aggravated the dispute.13 

11. The Claimants’ refusal to comply with Law 0808-L resulted in their websites being blocked. 

This is because the amendments were necessary to safeguard the political well-being of Tyrea 

in light of the prevailing circumstances, circumstances attributable to the Claimants. The block 

was permissible as per Article 117 of the Tyrean Penal Code. 

 
8 Claimants Exhibit 1. 
9 Statement of Uncontested Facts ¶ 15. 
10 Ibid ¶ 14. 
11 Ibid ¶ 19. 
12 Request for Provisional Measures ¶ 2; Statement of Uncontested Facts ¶ 25. 
13 Request for Provisional Measures ¶ 1. 
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Summary of Arguments

 
 

1. The request for provisional measures should be granted. The request satisfies the test for 

provisional measures because there is prima facie jurisdiction, the right to non-aggravation is 

a self-standing right and the prevailing circumstances make the preservation of this right both 

urgent and necessary to avoid irreparable harm. 

2. The Tribunal should find that it lacks jurisdiction because Tyrea denounced the ICSID 

Convention. Article 72 governs the rights and obligations of denouncing ICSID members. It 

provides that consent must arise before a notice of denunciation is submitted to the depositary. 

Given that the Claimants submitted their request for arbitration on 29th June 2018, the Tribunal 

lacks jurisdiction to entertain the claim since Tyrea had withdrawn its consent on 5th January 

2018. Moreover, Article 71 governs Tyrea as a party to the ICSID Convention and not as a 

party to the dispute.  

3. The Tribunal should find it lacks jurisdiction over this multi-party claim. The ICSID Convention and 

Rules are silent on multi-party claims. The Tribunal should therefore be guided by previous ICSID 

Tribunal decisions. The Tribunal should consider what parties have agreed between themselves in the 

BIT. Given that the dispute resolution clause under Article 9 of the BITs in this dispute only makes 

reference to a national and not nationals bringing disputes before an ICSID Tribunal. 

4. The Respondent did not breach Article 3.1 of the BITs. The impugned measures were neither 

unreasonable nor discriminatory. Particularly, the Claimants’ legitimate expectations were not 

violated, the due process requirements were followed and the measures employed were 

proportionate to the legitimate aims sought. 

5. The Respondent did not breach Article 6 of the BITs. The blocking of the Claimants’ websites   

did not qualify as an expropriation as they were neither severe nor permanent. Additionally, 

the measures fell within the scope of the Respondent’s regulatory powers.  

6. The standard of compensation is the Fair Market Value of the investment. The most appropriate 

method of valuation to arrive at this standard of compensation is the cost-based valuation 

method because of the certainty it provides. The Discounted Cash Flow method produces 

estimates that are not financially assessable due to an absence of sufficient evidence
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LEGAL PLEADINGS 

 

I. THE TRIBUNAL SHOULD GRANT THE PROVISIONAL MEASURES  

 

1. Article 47 of the ICSID Convention and Rule 39 of the ICSID Arbitration Rules set out the 

groundwork for a request for provisional measure.14The purpose of granting provisional 

measures is to guarantee the protection of rights whose existence might be threatened in the 

absence of such measures.15 This is reflected in the wording of Article 47 of the ICSID 

Convention that the tribunal may ‘recommend any provisional measures which should be taken 

to preserve the respective rights of either party’.16  

2. Article 47 further states that a tribunal will only be able to adjudicate over a request for 

provisional measures where parties have not entered into any agreement restricting the granting 

of provisional measures.17 There is no evidence of the existence of an agreement of this nature 

which leads to the inference that the tribunal is vested with the power to recommend the 

requested provisional measures.18  

3. Rule 39 sets out three requirements for making a request for provisional measures; first that 

the rights requiring preservation will be specified, second that the measures sought by the 

petitioner are clearly stated and third, that the circumstances giving rise to the request are 

stated. For the request to be effective it must cover these three aspects.19 

 
14 Loretta Malintoppi, ‘Provisional Measures in Recent ICSID Proceedings’ in Christina Binder, Ursula Kriebaum, 
August Reinisch, and Stephan Wittich (eds) International investment Law for the 21st century: Essays In Honour of 
Christoph Schreuer (Oxford University Press 2009) 158-160; United Utilities (Tallinn) B.V. and Aktsiaselts Tallinna 
Vesi v Republic of Estonia [2016] ICSID ARB/14/24 (Decision on Respondent’s Request for Provisional Measures) 
¶ 74. 
15 Occidental Petroleum Corporation and Occidental Exploration and Production Company v The Republic of 
Ecuador [2007] ICSID ARB/06/11 (Decision on Provisional Measures) ¶ 60; Emilio Agustín Maffezini v The Kingdom 
of Spain [1999] ICSID ARB/97/7 (Provisional Measures) ¶ 12-14. 
16 Convention on The Settlement of Investment Disputes between States and Nationals of Other States (adopted 18 
May 1965, entered into force 14 October 1966) 575 UNTS 159 (ICSID Convention) Article 47. 
17 Ibid. 
18 City Oriente Limited v Republic of Ecuador and Empresa Estatal Petróleos del Ecuador (Petroecuador) [I] [2007] 
ICSID ARB/06/21 (Decision on Provisional Measures) ¶ 48. 
19 Caratube International Oil Company LLP v The Republic of Kazakhstan [2009] ICSID ARB/08/12 (Decision on 
Claimants Request for Provisional Measures) ¶ 68. 
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4. These two provisions read together provide for a three-part test for recommending provisional 

measures: first the tribunal must be satisfied that it has prima facie jurisdiction;20 second, there 

must exist a right that requires preservation; and third, there must exist circumstances of 

urgency and necessity in order to avoid irreparable harm to the petitioner.21 To this extent: the 

tribunal has prima facie jurisdiction to grant the provisional measures requested (A), the right 

of non-aggravation of the dispute is a right that requires preservation  (B), and; the need for 

preservation of these rights is both urgent and necessary (C). 

A. The tribunal has prima facie jurisdiction to grant the provisional measures requested  

5. The jurisdiction required to grant provisional measures is prima facie jurisdiction.22 The 

rationale for setting a lower threshold of jurisdiction is that the nature of interim measures is 

closely linked to the urgency of the situation,23 such that the measures are decided upon before 

reaching a determination on jurisdiction.24 However, a determination on jurisdiction at this 

stage is not prejudicial to later determinations on jurisdiction.25  

6. It follows that an objection to jurisdiction of the tribunal over the dispute does not eliminate 

prima facie jurisdiction to adjudicate over a request for provisional measures. In fact, the 

request for provisional measures by the Respondent amounts to a recognition of the prima 

facie jurisdiction over the measures as was held in Pey Casado.26 Furthermore, the 

denunciation of the ICSID Convention by Tyrea does not render the prima facie jurisdiction 

of a tribunal absent. This was the holding by the ICSID tribunal in Quiborax where Bolivia 

had denounced the ICSID Convention by the time a request for provisional measures was 

registered.27 Consequently, neither the opposition to jurisdiction nor the denunciation of the 

ICSID Convention by Tyrea eviscerate the tribunal of its prima facie jurisdiction. 

 
20 Quiborax S.A., Non Metallic Minerals S.A. and Allan Fosk Kaplún v Plurinational State of Bolivia [2010] ICSID 
ARB/06/2 (Decision on Provisional Measures) ¶ 108. 
21 Occidental Petroleum v Ecuador (n 15) ¶ 61. 
22 Quiborax v Bolivia (n 20) ¶ 108. 
23 Christoph Schreuer Loretta Malintoppi, August Reinisch and Anthony Sinclair, The ICSID Convention: A 
Commentary on the Convention on the Settlement of Investment Disputes between States and Nationals of other States 
(Cambridge University Press 2009) 769. 
24 Ibid 771. 
25 Victor Pey Casado and President Allende Foundation v Republic of Chile [2001] ICSID ARB/98/2 (Decision on 
Provisional Measures) ¶ 14. 
26 Ibid. 
27 Quiborax v Bolivia (n 20) ¶ 108. 
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B. The right to non-aggravation of the dispute is a right that requires preservation  

7. A prerequisite for granting provisional measures is that the petitioner must show that there 

exists a right that may be prejudiced if the measures are not granted.28 The right to non-

aggravation of a dispute is well-established.29 It requires both parties to a dispute to refrain in 

their own interest, from doing anything that could exacerbate the dispute, thus rendering its 

determination more difficult.30  

8. As a self-standing right, it need not be linked to the subject matter of the dispute in order to be 

preserved through provisional measures.31 This position was recognised by the ICSID tribunal 

in Biwater where the tribunal stated that the prosecution of a dispute in the media and uneven 

reporting was likely to aggravate a dispute especially in cases with substantial coverage.32 

There was no need to link this right to the subject matter of the dispute. 

9. The Respondent submits that the right to non-aggravation is at risk of prejudice due to the 

Claimants aggressive media campaign that has promoted the dissemination of propaganda. The 

propaganda that presents their case selectively33 seeing as the publication of case materials has 

been tailored to favour the Claimants by painting Tyrea as an oppressor of free speech. This is 

illustrated by inter alia the isolation of a quote from the Respondent’s response to the request 

for arbitration.34  

10. The preservation of this right in the context of Tyrea is especially important. This is because 

its history is one tainted by civil unrest35 and the continued media campaign could fuel 

continued violence in Tyrea resulting in further loss of lives.36 Furthermore, the government 

has put in place robust measures to improve the Tyrean economy which include entering a bid 

to host the World Expo 202537 as well as a 5-year sovereign bond issuance in order to re-enter 

 
28 Occidental Petroleum v Ecuador (n 15) ¶ 60. 
29  Loretta Malintoppi (n 14) 168. 
30 Christoph Schreuer, Loretta Malintoppi, August Reinisch and Anthony Sinclair, The ICSID Convention (n 23) 793-
795; Burlington Resources Inc. v Republic of Ecuador [2017] ICSID ARB/08/5 (Procedural Order No. 1 on Burlington 
Oriente’s Request for Provisional Measures) ¶ 62; Amco Asia Corporation and others v Republic of Indonesia [1983] 
ICSID ARB/08/5 (Decision on Request for Provisional Measures) ¶ 5. 
31 Burlington Resources Inc. v Republic of Ecuador (n 31) ¶ 60 ¶ 118-119; Biwater Gauff (Tanzania) Ltd. v United 
Republic of Tanzania [2006] ICSID ARB/05/22 (Procedural Order 3) ¶ 135-136. 
32 Biwater v Tanzania (n 32) ¶ 136. 
33 Request for Provisional Measures ¶ 1. 
34 Ibid ¶ 5. 
35 Statement of Uncontested Facts ¶ 1. 
36 Request for Provisional Measures ¶ 11. 
37 Ibid ¶ 8. 
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the capital markets.38 The latter will transition Tyrea into a modern market economy if seen 

through. These positive measures are endangered by the aggressive media campaign which 

discourages the international community from cooperating with the efforts.  

11. Consequently, in the absence of the requested provisional measures, the dispute will be 

aggravated because the status quo at the start of the dispute, which would provide a conducive 

environment for these measures, will undoubtedly be exacerbated. 

C. The preservation of the right is both urgent and necessary  

12. Provisional measures are only available where a petitioner, asserting a prima facie credible 

case, shows that the measures are necessary and urgently required to avoid serious injury that 

is likely to result from actions threatened by the other party, actions which would alter the 

existing status quo.39 Recognising its obligation to prove that such circumstances exist,40 the 

Respondent avers that the right to non-aggravation of the dispute is in need of necessary (i) 

and; urgent preservation (ii). 

i. Necessity 

13. A measure will be necessary where there is a material risk of irreparable harm.41 While the risk 

of harm must not be based on hypothetical situations,42 it is not necessary to prove that it is 

certain to occur.43 It is sufficient to show that there is a material risk that the harm will occur.44 

Therefore, the tribunal’s mandate in preserving the right extends to include the reduction of 

the risk of future aggravation of the dispute45 which necessarily involves probabilities, not 

certainties.46  

14. The standard of damage required to warrant the granting of provisional measures is not literally 

‘irreparable’ but a demonstration of serious harm that is likely to occur should the requested 

 
38 Ibid ¶ 10. 
39 Christoph Schreuer Loretta Malintoppi, August Reinisch and Anthony Sinclair, The ICSID Convention (n 23) 766; 
PNG Sustainable Development Program Ltd. v Independent State of Papua New Guinea [2015] ICSID ARB/13/33 
2015 (Decision on the Claimant's Request for Provisional Measures) ¶ 123. 
40 PNG v New Guinea (n 40) ¶ 108; Christoph Schreuer, The ICSID Convention (n 31) 766; Sam Luttrell, 'Observations 
on the Proposed New ICSID Regime for Security for Costs' (2019) 36 Journal of International Arbitration 3, 4. 
41 Quiborax v Bolivia (n 20) ¶ 157. 
42 Occidental Petroleum v Ecuador (n 15) ¶ 60. 
43 PNG v New Guinea (n 40) ¶ 111. 
44 Ibid ¶ 111. 
45 Biwater v Tanzania (n 32) ¶ 157. 
46 Ibid ¶ 145. 
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measures be denied.47 The requirement of literal irreparable harm would create a narrow 

construction that is not envisioned by the ICSID Convention.48 Therefore, it would suffice to 

show that there exists a material risk of serious harm, even though not irreparable, occurring 

should the requested measures be denied.49  

15. The ICSID tribunal in Perenco considered the destruction of the economic viability of the 

Claimant’s investment to be sufficient to amount to the requisite serious harm.50 In the present 

case the material risk is both social and economic. On the social aspect, the continued 

misrepresentation by the Claimants of the case materials is likely to further inflame the already 

politically unstable situation.51 Given that publication of misconstrued information has a 

history of resulting in bloodshed in Tyrea as seen in 2018,52 the requested provisional measures 

are necessary for the preservation of Tyrean lives. 

16. On the economic aspect, the Claimants’ media campaign which paints Tyrea as an oppressor 

of free speech, through selective publication of case material, poses a material risk of serious 

harm to its fragile economy. Such harm is likely to prejudice the steps taken to modernise and 

improve the Tyrean economy which include issuing sovereign bonds and entering a bid to host 

the 2025 World Expo. Therefore, the requested provisional measures are necessary to guard 

against the serious harm that is threatened by the Claimants actions. 

 

ii. Urgency 

17. The requirement of urgency is satisfied where a petitioner proves that there is a need to obtain 

the requested measures at a certain point in the proceedings before the outcome of the final 

award.53 The very nature of provisional reliefs requires a justification as to why the tribunal 

should issue mandatory orders before having heard the parties’ full submissions and 

 
47 PNG v New Guinea (n 40) ¶ 109; Georg Gavrilovic and Gavrilovic d.o.o. v Republic of Croatia [2015] ICSID 
ARB/12/39 (Decision on Provisional Measures) ¶ 187. 
48 Perenco Ecuador Ltd. v The Republic of Ecuador and Empresa Estatal Petróleos del Ecuador (Petroecuador) 
[2009] ICSID ARB/08/6 (Decision on Provisional Measures) ¶ 43-46. 
49 PNG v New Guinea (n 40) ¶ 109. 
50 Perenco v Ecuador (n 49) ¶ 43-46. 
51 Request for Provisional Measures ¶ 11. 
52 Statement of Uncontested Facts ¶ 15. 
53 Biwater v Tanzania (n 32) ¶ 76. 
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evidence.54 Therefore, a provisional measure is urgent if the prejudicial act is likely to be or 

has already been taken before the final award is given.55  

18. The prejudicial act in the present case is the selective publication of case materials to promote 

uneven reporting by lobbyist engaged by the Claimants.56 To this end, the Claimants published 

the Respondents Response to the Request for Arbitration and took a phrase in it, out of 

context.57 The phrase has been reproduced by other websites and even an international 

newspaper, The Vox Mundus, which is circulated in many countries, including Tyrea.58 This 

has already resulted in the downgrading of Tyrea, with regard to the freedom of expression, by 

several NGOs.59 

19. The preservation of this right cannot await a determination through the final award because the 

prejudicial conduct is already in motion and has already resulted in harm therefore the 

provisional measures requested should be granted. 

 

 
54 PNG v New Guinea (n 40) ¶ 115. 
55 Occidental Petroleum v Ecuador (n 15) ¶ 59. 
56 Request for Provisional Measures, page 37 ¶ 5. 
57 Ibid.  
58 Ibid. 
59 Ibid. 
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II. THE ARBITRAL TRIBUNAL DOES NOT HAVE JURISDICTION TO 

ARBITRATE OVER THIS MATTER GIVEN TYREA’S DENUNCIATION 

OF THE ICSID CONVENTION 

 

7. The Respondent respectfully submits that this Tribunal lacks jurisdiction contrary to the 

unmeritorious assertions of the Claimants. In particular: Article 72 precludes the jurisdiction 

of this Tribunal because the Claimants perfected consent to arbitration after Tyrea’s notice of 

denunciation was submitted to the depositary (A); and in any event, Article 71 is not applicable 

in the present dispute (B). 
 

A. Article 72 precludes jurisdiction of this Tribunal because consent was not perfected pre 

- notice 
 

8. Consent grants an arbitral tribunal the power to adjudicate over any dispute.60 Article 25(1) of 

the ICSID Convention is the operative provision that grants ICSID tribunals with jurisdiction 

over a dispute. For jurisdiction to arise, there must be written consent by the State and an 

investor. 

9. Consent can be manifested in different ways. It can be through a written undertaking or consent 

by conduct. This mutual agreement61 does not need to be captured in a single instrument.62 

Each party may convey their consent through separate documents63, which would relate to a 

future dispute.64 

10. The ICSID Convention regulates the withdrawal of States Parties in Articles 71 and 72. Under 

Article 71 of the ICSID Convention, a Contracting State may denounce the Convention by a 

written notice to the depositary of the Convention. Such a denunciation is to take effect six 

months after the receipt of the notice.65 

 
60 Zachary Douglas, The International Law of Investment Claims (2nd edn, Cambridge University Press 2009) 151. 
61 ICSID Convention, preamble ¶ 7. 
62 Report of the Executive Directors on the ICSID Convention, ¶ 23. 
63 World Duty Free Co Ltd v The Republic of Kenya [2006] ICSID ARB/00/7 (Award) ¶ 6; CDC Group plc v Republic 
of Seychelles [2003] ICSID ARB/02/14 (Award) ¶ 4. 
64 Christoph Schreuer, Loretta Malintoppi, August Reinisch and Anthony Sinclair, The ICSID Convention: A 
Commentary (n 23) 427-55. 
65 ICSID Convention, art 72. 
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11. The consequences of a denunciation on prior consent to ICSID’s jurisdiction are regulated in 

Article 72 of the Convention which provides that a notice by a denouncing State shall not affect 

the rights and obligations of that State arising out of consent to the jurisdiction of the Centre 

before such a notice was received by the depositary. 

12. The present dispute revolves around the effect of a denunciation of the ICSID Convention on 

the denouncing State’s consent to jurisdiction. The central issue is the fate of Tyrea’s unilateral 

offer of consent given in the BITs seeing as it was not accepted by the investor before 5th 

January 2018 (the date of denunciation). In particular we submit: the dispute resolution clause 

in the BIT constitutes only a mere offer (i); Tyrea revoked its standing offer before it was 

accepted by the Claimants (ii). 

 

i. The dispute resolution clause in the BIT constitutes only a mere offer 

13. Since the 1990s, BITs have become the primary medium through which State parties 

communicate their disposition to bring disputes to arbitration.66 These BITs have further 

evolved to create arbitral power through arbitration clauses, and contemporary ICSID cases 

are based on them.67 

14. Article 9 of the BITs constitute the arbitration clause that is relied upon in this matter.  Clause 

(1) provides that disputes between one Contracting Party and a national of the other 

Contracting Party shall at the request of the national concerned be submitted to the ICSID, 

for settlement by arbitration.” 

15. A State party’s consent contained in a BIT’s arbitration clause constitutes a mere offer to 

arbitrate.68 This is because the basis of arbitral jurisdiction cannot be solely provided by the 

BIT’s provisions, it must also align with the ICSID Convention’s requirements.69 

 
66 Joost Pauwelyn, ‘Rational Design or Accidental Evolution?’ in Zachary Douglas, Joost Pauwelyn and Jorge 
Vinuales (eds) The Foundations of International Investment Law (Oxford University Press 2014) 30-31. 
67 Holiday Inns S.A. and others v Morocco [1974] ICSID ARB/72/1 (Decision on Jurisdiction). 
68 Emilio Agustín Maffezini v The Kingdom of Spain [2000] ICSID ARB/97/7 (Decision on Jurisdiction) ¶ 19; Lanco 
v Argentina [1998] ICSID ARB/97/6 (Decision on Jurisdiction) ¶ 8, 28–33, 43, 44. 
69 Aron Broches, ‘Bilateral Investment Protection Treaties and Arbitration of Investment Disputes’ in Jan Schultsz 
and Albert Van den Berg, The Art of Arbitration (Springer 1982) 63. 
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16. This offer and acceptance theory acknowledges the nature of investors’ rights as directly 

emanating from the BITs.70 This would allow the investor, a private individual, to invoke treaty 

breaches on their own behalf, otherwise known as 'arbitration without privity'.71 

17. For direct access to arise, however, the consent must be completed or ‘perfected’. This means 

that consent must be unequivocally communicated by the investor as well.72 An investor can 

convey consent through two means. Ex ante consent would be given through a specific 

agreement with the State to submit disputes to ICSID arbitration prior to the dispute.73 

Alternatively, the investor could convey consent through filing a Request for Arbitration 

(RFA).74 This is the manner that is now widely recognized. In the case of AMT v Zaire, the 

tribunal stated as much.75 

ii. The Respondent revoked the standing offer prior to acceptance by the Claimants 

18. Just as a State Party can offer to submit to ICSID jurisdiction, so too can it revoke that offer 

through withdrawal.76 The effect that revocation has on an investor’s ability to invoke 

jurisdiction depends on Article 72. The operation of Article 72, however, is largely dependent 

on the date of consent. Therefore, the date of consent is of decisive importance. 

19. Article 72 only addresses the rights and obligations under the ICSID Convention that arise 

from consent. It stipulates that these rights can persist even after a State has issued notice of 

its intent to withdraw from the Convention. 77 It will only apply if consent was given before the 

date of denunciation. 

20. The consent referred to in Article 72, is mutual consent. The ICSID Convention, when referring 

to consent to jurisdiction, stresses the element of mutuality and its reciprocal nature.78 The 

preamble at paragraph 6, Articles 25 (1), 25(2), 26, 27, 36, 44, and 46 all make reference to 

 
70 Zachary Douglas, The International Law of Investment Claims (n 60) 17. 
71 Jan Paulsson, ‘Arbitration Without Privity’ (1995) 10 ICSID Review - Foreign Investment Law Journal 2, 232. 
72 History of the ICSID Convention, volume II, 274 – 75. 
73 Report of the Executive Directors, 1 ICSID Reports, 28; Kaiser Bauxite Company v Jamaica [1975] ICSID 
ARB/74/3 (Decision on Jurisdiction) ¶ 21. 
74Asian Agricultural Products Ltd. v Republic of Sri Lanka [1990] ICSID ARB/87/3 (Award) ¶ 2–4; Eudoro Armando 
Olguín v Republic of Paraguay [2000] ICSID ARB/98/5 (Decision on Jurisdiction) ¶ 26, 27; Generation Ukraine, Inc. 
v Ukraine [2003] ICSID ARB/00/9 (Award) ¶ 12.2-12.3 
75 American Manufacturing & Trading, Inc. (A.M.T.) v Republic of Zaire [1997] ICSID ARB 93/1 (Award) ¶ 5.18. 
76 History of the ICSID Convention, Volume I, 534-39. 
77 Fábrica de Vidrios Los Andes, C.A. and Owens-Illinois de Venezuela, C.A. v Bolivarian Republic of Venezuela 
[2017] ICSID ARB/12/21 (Award) ¶ 269. 
78 ICSID Convention, art 72. 
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consent of the parties to the dispute.79 The analysis of the Convention’s text is relevant in this 

dispute because if the tribunal is to make a good faith interpretation of Article 72 of the 

Convention, it must do so as per Article 31 of the VCLT. Article 31 of the VCLT provides for 

the general rule of treaty interpretation. It provides that a treaty is to be interpreted in good 

faith in accordance with the ordinary meaning of the words in their context.80 The analysis of 

the Convention provides the relevant context for the Tribunal to arrive at a good faith 

interpretation. 

21. The Claimants may contend that the Convention also makes reference to unilateral consent. It 

is noteworthy, however, that where such reference is made, it only contains purely negative 

statements (no obligation to submit without consent, no consent through mere notification of 

intent), or they spell out conditions for consent (permission by the state, exhaustion of local 

remedies).81 Where such reference is made, it is not done so in reference to rights or obligations 

under the Convention arising from consent.  

22. Moreover, the Institution Rules provide that the term ‘date of consent’ means the date which 

the parties to the dispute consented in writing to submit it to the centre and where the parties 

did not act on the same day, it means the date on which the second party acted.82 It therefore 

follows that an interpretation of Article 72 that accepts consent under the Article to refer to 

unilateral consent would lead to the absurd result that consent can exist before the date of 

consent contrary to the Institution Rules. Moreover, since no rights or obligations can arise 

from unilateral offers of consent, Article 72 would be rendered effectively meaningless if the 

term ‘consent’ therein were interpreted to mean unperfected offers.  

23. Consent is only perfected after the acceptance of the standing offer made by Tyrea. Arbitral 

tribunals have explained the nature of consent to jurisdiction through the combination of the 

offer given by the host state in the BIT and the acceptance by the investor in the RFA.83 

24. Consent in the present dispute was perfected through an RFA by the Claimants on 29th June 

2018.84 The Respondent submits that because they denounced the Convention through notice 

 
79 ICSID Convention, Preamble; arts 25 (1), 25(2), 26, 27, 36, 44, and 46. 
80 VCLT art 31, 
81 ICSID Convention, art 25 (3); 25(4); 26, 
82 ICSID Arbitration Rules rule 2. 
83 Christoph Schreuer, Loretta Malintoppi, August Reinisch and Anthony Sinclair, The ICSID Convention: A 
Commentary (n 23) 427-55. 
84 Statement of Uncontested Facts, page 2. 
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on 5th January 2018, the Claimants were time barred in perfecting consent.85 Although there 

has been an RFA filed by the Claimants on 29th June 2018,86 this ex post acceptance of consent 

cannot qualify as granting jurisdiction for the reason that the Respondent revoked the standing 

offer before the Claimants’ acceptance. 

 

B. In any event, the Claimants cannot rely on Article 71 in this instance 

25. Article 71 and 72 of the Convention, though interrelated, address different circumstances. 

Article 71 relates to the withdrawal from obligations under the Convention that are owed to 

other States. It establishes a State’s right of withdrawal.87 Denunciation in this case takes effect 

6 months after notice is issued to the depository. 

26. On the other hand, Article 72 concerns the effects of exercising that right on the State Party’s 

position in ICSID arbitration proceedings. It has the effect of modifying Article 71 by making 

the critical date for denunciation to be that of receipt of the notice, and making the rights and 

obligations arising out of consent remain unaffected by the denunciation even beyond the 

effective date.88 

27. The present matter concerns the parties’ standing in these proceedings. It emanates from a 

dispute between a denounced State and a private investor. The obligations in issue are not those 

owed at the inter-state level, but the investor-state level instead. Hence, the applicable 

provision is not Article 71 but 72.  

 

 

 

 

 

 
85 Statement of Uncontested Facts, page 2. 
86 Statement of Uncontested Facts, page 27. 
87 Fábrica de Vidrios Los Andes v Bolivarian Republic of Venezuela (n 78) ¶ 269. 
88 Ibid ¶ 270. 
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III. THE TRIBUNAL DOES NOT HAVE JURISDICTION OVER THIS 

PARTICULAR MULTI – PARTY CLAIM 

 

28. Multi party claims (MPCs) have evolved in ICSID to become arbitral proceedings instituted 

by multiple claimants.89 They are not specifically addressed in the ICSID Convention. Their 

increasing usage, however, poses questions on the scope of the ICSID Convention’s permitted 

proceedings.90 Because they are not directly addressed in the letter of ICSID law, tribunals 

have had to step in to develop the principles surrounding MPCs.91  

29. The Respondent’s overall submission is that the tribunal does not have jurisdiction over the 

MPCs arising in the factual manner of this dispute. Particularly: the Respondent has not 

consented to MPCs in this specific instance (A); and ICSID practice does not allow for MPCs 

in the manner arising in this case (B). 

A. The Respondent has not consented to MPCs in this specific instance 

30. The jurisdiction of this Tribunal, including over MPCs, is largely determined by consent of the 

other party. The Tribunal in Abaclat averred that the practice of Tribunals was to deduce State’s 

consent from the arbitration clause in the relevant BIT.92 

31. Similarly, the tribunal in Alemanni reaffirmed the need to seek consent from the BITs. It 

affirmed that, in a BIT case where the consent of the State is in issue, the question for 

consideration remains simply: on the proper interpretation of the BIT, has the State given a 

consent which is wide enough in scope to cover the proceedings brought by a multiple group 

of co-claimants.93 

32. On this basis, the Respondents hereby submit that consent in the BITs is too narrow to allow 

MPCs of this nature because: the scope of consent in the BITs is too narrow (i); and in any 

case, Article 25(1) consent is absent (ii). 

 
89 ICSID Secretariat, Proposals for Amendment of the ICSID Rules-Working Paper, vol 3 (ICSID 2018) 832. 
90 ICSID Convention, art 25. 
91 ICSID Arbitration Rules, rule 19. 
92 Abaclat and Others v Argentine Republic [2011] ICSID ARB/07/5 (Decision on Jurisdiction and Admissibility) ¶ 
473. 
93 Giovanni Alemanni and Others v The Argentine Republic [2014] ICSID ARB/07/8 (Decision on Jurisdiction and 
Admissibility) ¶ 269. 
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i. The scope of consent in the BITs is too narrow to allow for MPCs 

33. The Tribunal in Alemanni inferred the Respondent’s consent from, inter alia, the use of the 

word ‘investor’ and its plural form ‘investors’ interchangeably within the arbitral clause. 

Moreover, the Argentina and Italy had also used the plural term ‘investments’ consistently. 

According to the Tribunal, this meant that the Parties foresaw the possibility of co-claimants 

instituting a single claim. A similar approach was undertaken and affirmed in Ambiente 

Ufficio.94 

34. In this instance, however, the arbitral clause uses the singular term ‘an investment’ and ‘a 

national’ throughout.95 There can be no inference therefore, that the intent of contracting parties 

envisaged a claim brought by multiple investors. This would undermine the notion that Tyrea 

consented to MPCs as the Claimants instituting this dispute are three separate companies, 

totalling to three separate investments. 

ii. In any case, the general consent to jurisdiction under Article 25 is in dispute 

35. The Claimants cannot invoke the jurisdiction of ICSID over MPCs when the tribunal does not 

even have the consensual jurisdiction that is the basis of arbitral proceedings.96 It has not been 

conclusively established by the Claimants whether the tribunal is vested with jurisdiction by 

consent. 

36. In Ambiente Ufficio, the tribunal proceeded to analyse the issue of MPCs from the basis of 

establishing existing consent between the parties as spelled out in Article 25(1). Accordingly, 

the subsequent analysis does not deal with the question of what kind of consent is needed for 

a subsequent joinder or consolidation of proceedings, but whether, within the framework of 

the ICSID Convention, the original submission of a multi-party claim requires an act of consent 

on the part of the Respondent beyond the general jurisdictional requirement of written consent 

pursuant to Art. 25(1) of the Convention.97 Moreover, in Alemanni, it was held that the question 

of specific consent to MPCs could be folded into the normal ascertainment of the parties’ 

consent to arbitration.98  

 
94 Ambiente Ufficio S.p.A. and others v Argentine Republic [2013] ICSID ARB/08/9 (Decision on Jurisdiction and 
Admissibility) ¶ 287. 
95 Tyrea-Novanda BIT; Tyrea-Kitoa BIT, art 9(1). 
96 ICSID Convention, art 25(1). 
97 Ambiente Ufficio v Argentina (n 94) ¶ 125. 
98 Alemanni v Argentina (n 93) ¶ 269. 
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37. In the cited case law dealing with the issue, there was already an agreement between the parties 

that the tribunal was vested with general jurisdiction under Article 25(1). In the present 

instance, however, the general jurisdictional requirements arising from consent is at issue. This 

is because the Respondent has denounced itself from the ICSID convention.99 The tribunal 

cannot then proceed to determine consent to MPCs when the general jurisdiction is at dispute. 
 

B. The practice of ICSID tribunals does not allow for MPCs of the form in this case 

38. Although the general practice of ICSID tribunals has been to allow for MPCs100, the specific 

circumstances warranting such endorsement are just as important. There exist certain 

distinguishing factors between the decided cases and the present facts at hand. These include: 

the Claimants are not directly linked as their claims are based on different BITs (i); and the 

nature of their investments cannot be instituted as MPCs (ii). 

i. The investors are not directly linked as the claims are based on different BITs 

39. It is submitted by the Respondent’s, that the investors cannot institute a joint claim as their 

claims are not directly linked. This is because the interests they base their claims on emanate 

from different BITs. 

40. The tribunal in Ambiente Ufficio expressed its doubt over its ability to hear an MPC from 

completely unrelated Claimants in the same proceeding.101 In Alemanni, the tribunal noted that, 

though MPCs were permitted, there must be a sufficient link between these claims for it to be 

allowed. It observed that it must be established whether the interests represented by the 

multiple claimants are in all aspects identical.102 Additionally, one of the factors found to 

contribute towards homogeneity of the Claimants, as per Abaclat, was the fact that the claims 

were based on breach of the same BIT.103 A similar approach was adopted by Ambiente 

Ufficio.104 

 
99 Procedural Order No. 1 ¶ 6.2. 
100 ICSID Secretariat, Proposals for Amendment of the ICSID Rules-Working Paper, 833 
101 Ambiente Ufficio v Argentina (n 94) ¶ 153. 
102 Ibid ¶ 292. 
103 Abaclat v Argentina (n 92) ¶ 543. 
104 Ambiente Ufficio v Argentina (n 94) ¶ 161. 
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41. Tyrea recognises that there have been cases concerning multiple claimants and multiple 

BITs.105 It is averred, however, that in these cases, the existence of BITs was never at issue and 

the Respondent’s never raised a jurisdictional challenge on that basis. 

42. In Funnekotter, the Tribunal cautioned against relying on cases in which the jurisdiction of the 

tribunal was not challenged.106 This was because it noted that no jurisdictional challenge could 

be a form of a Respondent’s imputed consent to jurisdiction.107  

43. This is different than in the present case, where the tribunal is bound to consider the issue of 

jurisdiction due to it being a subject of challenge. No other ICSID tribunal has been moved by 

a jurisdictional challenge to consider the question of jurisdiction over MPCs under different 

BITs. Therefore, it cannot be said that the ICSID tribunal has allowed MPCs based on different 

BITs.  
 

ii. The Nature of the investments cannot be instituted as MPCs 

44. In the present instance, the nature of the Claimants’ investments is not of the kind to warrant a 

joinder of claims. Ambiente Ufficio characterised such investments as arising from mass 

instruments such as bonds. This is not the case in this instance, where the economic transaction 

is not one ordinarily attracting many joint interests. 

45. In sum, Tyrea moves this tribunal to adopt these arguments and find that the Claimants’ 

complaint on the whole are unfounded. The tribunal should find that it has no jurisdiction on 

these two issues and hence cannot proceed with this matter on the merits. 

 

IV. THE RESPONDENT HAS NOT BREACHED THE FAIR AND EQUITABLE 

STANDARD UNDER ARTICLE 3.1 OF THE BITS 

 

46. Fair and Equitable Treatment (FET) claims are the most prevalent before arbitral tribunals.108 

Despite this, the precise meaning of FET has been difficult to define. However, it has been 

 
105 Oko Pankki Oyj, VTB Bank (Deutschland) AG and Sampo Bank Plc v The Republic of Estonia [2007] ICSID 
ARB/04/6 (Award). 
106 Bernardus Henricus Funnekotter and others v Republic of Zimbabwe [2009] ICSID ARB/05/6 (Award). 
107 Alemanni v Argentina (n 93) ¶ 285. 
108 Surya Subedi, International Investment Law: Reconciling Policy and Principle (Hart Publishers 2008) 63. 



 
 

10 
 

regarded as meaning a general standard that encompasses the prohibition of arbitrary and 

discriminatory measures: 109 

47. Article 3 (1) of the BITs provides the general FET standard.110 This non-impairment clause 

prohibits a state from impairing investments in an unreasonable or discriminatory manner. The 

provision is worded without any reference to international law which makes it an autonomous 

clause. Hence, the tribunal will have to interpret the provision according to the ordinary 

meaning, in light of its object and purpose.111 This has been the case for tribunals interpreting 

clauses with similar autonomous clauses as the present BITs.112 In this regard, the Respondent 

submits: the impugned measures did not breach the FET standard in the BITs as they were 

reasonable (A)  and;  non-discriminatory (B). 

 

A. The Respondent’s measures were reasonable in Tyrea’s circumstances 

48. In Saluka, ‘reasonableness’ was defined within the context of a verbatim BIT provision.113 The 

tribunal defined a reasonable state measure as one which bears a reasonable relationship to 

some rational policy.114 Invesmart endorsed this test, adding that a decision as to 

reasonableness does not entail analysing the policy’s merits.115  

49. The Respondent submits that the reduction of the deadline for compliance from an initial 60 

days to 45 days.116 was perfectly reasonable since they were justified by existing legislation: 

the Media Law and its subsequent amendments.117 The impugned Presidential Decree enabled 

this particular purpose through its enactment.118The motive behind this executive decision was 

the worsening situation across the state to a degree that could not be abated by law enforcement 

officials. Seeing the role that unregulated social media sites had in the crisis, it was imperative 

that a solution be arrived in the shortest possible time. 119. 

 
109 Noble Ventures, Inc. v Romania [2005] ICSID Case ARB/01/11 (Award) ¶ 112. 
110 Tyrea-Novanda; Tyrea-Kitoa BITs, art 3. 
111 VCLT, art 31(1). 
112 The Rompetrol Group N.V. v Romania, [2013] ICSID ARB/06/3 (Award) ¶ 197; Saluka Investments B.V. v The 
Czech Republic (n 114) ¶ 297. 
113 Agreement on the Promotion and Reciprocal Protection of Investments between the Netherlands and the Czech 
Republic (Netherlands-Czech Republic) (adopted 29 April 1991, entered into force 1 October 1992) art 3.1. 
114 Saluka Investments v Czech Republic (n 114) ¶ 460. 
115 Invesmart v Czech Republic [2009] UNCITRAL Rules (Award) ¶ 454; 459-60. 
116 Statement of Uncontested Facts, page 52 ¶ 19. 
117 Claimants’ Exhibit 1-2, page 7-9. 
118 Statement of Uncontested Facts, page 10.  
119 Statement of Uncontested Facts, page 52 ¶ 19. 
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50. Additionally, the Respondent submits that the Claimants’ grounds of unreasonableness ought 

to fail because: the measures neither violated their legitimate expectations (i), disregarded due 

process (ii) nor; violated the principle of proportionality (iii). 

 

i. The Claimants’ legitimate expectations were not vitiated 

51. The rationale underpinning legitimate expectations is the need to protect a party’s reliance on 

another’s conduct.120 Investors incur certain risks in choosing to invest in a State and hence 

seek assurances that the legal framework will be suitable for this.121 It is thus according to the 

principle of good faith that a state should be discouraged from later disregarding their prior 

commitments to investors. 122 

52. An assurance that gives rise to legitimate expectations may be in the form of a stabilization 

clause or via statement addressed to the investors that the relevant laws will not change.123 

These statements must be precise in content and clear as to its form,124 they must also be 

specifically addressed to the investor, as was the case in Metaclad.125  

53. The tribunal in Unión Fenosa also dealt with the balancing of investor’s expectations against 

a very real political crisis in the host State. Nonetheless, the basis of the expectations was 

through the endorsement of a stabilization clause by the State. 126 Charanne similarly held that 

a general regulation, even if directed towards a limited class of investors, cannot qualify as a 

specific commitment. This is because it would pose an excessive limitation on a state’s right 

to regulate in the public interest. 127Thus, the statement of the parliamentary spokesperson 

cannot give rise to protected expectations. It was neither specific to the three Claimants, nor 

were they promises that the 2013 Media Law would thereafter remain unchanged. 128 

 
120 Rudolf Dolzer and Christoph Schreuer, Principles of International Investment Law (Oxford University Press 2008) 
134. 
121 Ibid. 
122 International Thunderbird Gaming Corporation v The United Mexican States [2005] UNCITRAL Rules (Separate 
Opinion of Thomas Wälde) ¶ 25. 
123 Charanne and Construction Investments v Spain [2016] SCC Case No. V 062/2012 (Award) ¶ 490. 
124 Crystallex International Corporation v Bolivarian Republic of Venezuela [2016] ICSID ARB(AF)/11/2 (Award) ¶ 
547. 
125 Metalclad Corporation v The United Mexican States [2000] ICSID ARB(AF)/97/1 (Award) ¶ 89. 
126 Unión Fenosa Gas, S.A. v Arab Republic of Egypt [2018] ICSID ARB/14/4 (Award) ¶ 9.60, 9.70. 
127 Charanne v Spain (n 125) ¶ 493.  
128 Statement of Uncontested Facts, page 48 ¶ 3. 
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54. Even if an investor relied on existing legislation of the host state, legitimate expectations must 

be balanced with the state’s right to legislate in the public interest.129 The expectations held by 

an investor must be that of a prudent or diligent investor. This means that one must also take 

into account, inter alia, the socio-political circumstances of the host state.130 FET clauses do 

not operate as stabilization clauses, meaning that the state is capable of changing its laws even 

if they frustrate certain investments.131 The same was seen in Parkerings where the tribunal 

recognized Lithuania’s status as a transitioning country, noting that because of this status any 

legislative changes were not wholly unsurprising.132  

55. The Claimants may further allege that the sudden reduction of the term of compliance133 

violated their legitimate expectations as it went against the 2013 Media Law’s purpose. 

However, the Respondent submits that this is not the case as the Claimants’ subjective 

expectations must be balanced with the prevailing situation in Tyrea at the time of the measure. 

It is detailed that there was reported instances of violence and riots across the major cities,134 

painting a particularly volatile situation that needed to be alleviated as soon as possible to 

restore public order and security.135 The Respondent, therefore, had a right to implement the 

necessary measures in pursuit of this goal. 

 

ii. The measures were in conformity with due process requirements 

56. Due process is an obligation that not only lies with the courts but all arms of government.136 

In this sense, government actions must be in accordance with the domestic legal procedures of 

the host state. 137 

 
129 Suez, Sociedad General de Aguas de Barcelona, S.A.and Vivendi Universal, S.A. v Argentine Republic [2010] 
ICSID ARB/03/19 (Decision on Liability) ¶ 236. 
130 Duke Energy Electroquil Partners & Electroquil S.A. v Republic of Ecuador [2008] ICSID ARB/04/19 (Award) ¶ 
340. 
131 Moshe Hirsch, ‘Between Fair and Equitable Treatment and Stabilization Clause: Stable Legal Environment and 
Regulatory Change in International Investment Law’ (2011) 12 The Journal of World Investment & Trade 1, 292. 
132 Parkerings-Compagniet AS v Republic of Lithuania [2007] ICSID ARB/05/8 (Award) ¶ 335. 
133 Statement of Uncontested Facts, page 52 ¶ 19. 
134 Statement of Uncontested Facts, page 50- 52 ¶ 14, 19, 21. 
135 Statement of Uncontested Facts, page 24 ¶ 8. 
136 Rumeli Telekom A.S. and Telsim Mobil Telekomunikasyon Hizmetleri A.S. v Republic of Kazakhstan [2008] ICSID 
ARB/05/16 (Award) ¶ 623. 
137 Maria Fulvio, Fair and Equitable Treatment and the Fabric of General Principles (Asser Press 2018) 78. 
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57. The Respondent submits that the absence of notice prior to the reduction of deadlines138 does 

not rise to the level of a treaty breach, contrary to what the Claimants may allege. A State’s 

measure will only qualify as unreasonable if there is a level of manifest impropriety.139 If the 

domestic regulations were in response to a significant concern, then minor procedural 

shortcomings in enforcement will be insufficient in determining a treaty breach.140 

Furthermore, evidence of a good faith effort by the State in implementing such domestic 

regulations will offset instances of disregard of legal or regulatory requirements.141 

58. An ICSID tribunal in Alex Genin was faced with the question as to whether the revocation of 

the investor’s license was in accordance with the Estonia-US BIT142 despite procedural 

shortcomings such as the absence of advance notice and opportunity of a fair hearing. The 

Respondent’s measures nonetheless were found to be consistent with the BIT as they were in 

response to a pressing regulatory concern.143 

59. As per the facts, the amendments to the Media Law as well as the determination of the 

deadlines for compliance were undertaken with a pressing regulatory concern in mind: to quell 

the rising level of tensions in Tyrea.144. In light of this, the legal requirements of the amended 

Media Law had to be complied with as soon as possible. Additionally, the Claimants were 

aware of the circumstances necessitating this regulatory change, with SpeakUp in particular 

aware of the potential need to try their hardest in adopting necessary algorithms on time.145 

60. The Respondent submits that in so far as the setting of deadlines pursued promulgated domestic 

regulations in response to a legitimate concern that was known to the Claimants then the 

measures complied with due process. In any event, the absence of prior notice would constitute 

a minor procedural deficiency which, in the surrounding circumstances, would be insufficient 

to rise to the level of an FET breach as in Alex Genin. 

 
138 Request for Arbitration, page 4 ¶ 11. 
139 Sempra Energy International v The Argentine Republic [2007] ICSID ARB/02/16 (Award) ¶ 318. 
140 UNCTAD, Fair and Equitable Treatment: UNCTAD Series on Issues in International Investment Agreements II 
(United Nations 2012) 81. 
141Gami Investments, Inc. v The Government of the United Mexican States [2004] UNCITRAL Rules (Award) ¶ 97. 
142 Treaty between the Government of the United States of America and the Government of the Republic of Estonia 
Concerning the Encouragement and Reciprocal Protection of Investments (US- Estonia) art II (3)(a). 
143 Alex Genin, Eastern Credit Limited, Inc. and A.S. Baltoil v The Republic of Estonia [2001] ICSID ARB/99/2 
(Award) ¶ 364-65. 
144 Statement of Uncontested Facts, page 52 ¶ 19. 
145 Claimants’ Exhibit 6, page 13 ¶ 7. 
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iii. The blocking of the Claimants’ websites constituted a proportionate measure 

61. Proportionality as an element of FET has been recognised by tribunals.146  A proportionality 

analysis involves a three-part test: suitability, necessity and proportionality stricto sensu.147 

Suitability entails whether the measures were suitable to achieve a particular purpose. 

Necessity looks to whether measure constituted the least restrictive means that could be 

employed. Proportionality stricto sensu then balances the interests, evaluating to which extent 

the restriction is justified by the underlying purpose.148 

62. The analysis of proportionality begins from the acknowledgment that a sovereign state has a 

wide margin of discretion in enforcing its policies.149 It is in this regard that the Respondent 

submits that the enactment of the amended Media Law and the issuance of the blocking 

ordinances were suitable measures in furthering the state’s legitimate interests. The underlying 

purpose was to curb the dissemination of inflammatory speech through social media websites 

such as that of the Claimants. Such speech had resulted in violence that was spinning out of 

the State’s control, necessitating positive action.150 This purpose is also in line with Tyrea’s 

international obligations; the International Covenant on Civil and Political Rights (ICCPR) 

obliges States to prohibit by law any advocacy of hatred that leads to incitement to 

discrimination and violence.151 

63. The Claimants may aver that the blocking of their websites inhibits the freedom of expression 

of Tyreans. This right is respected by the Respondent, but it is not an absolute right. The 

freedom of expression can be restricted by law and when necessary to restore public order.152  

The Claimants’ websites were being utilised by extremists as a medium for hate speech and 

calls to violent acts.153 It was thus imperative that action be taken to restore public order in 

Tyrea.  

 
146 MTD Equity Sdn. Bhd. and MTD Chile S.A. v Republic of Chile [2004] ICSID ARB/01/7 (Award) ¶ 109. 
147 Maria Fulvio, Fair and Equitable Treatment and the Fabric of General Principles (n 139) 124. 
148 Ibid 128. 
149 S.D. Myers, Inc. v Government of Canada [2000] UNCITRAL Rules (Award) ¶ 255; Pope & Talbot Inc. v The 
Government of Canada [2000] UNCITRAL Rules (Award) ¶ 155. 
150 Statement of Uncontested Facts, page 52 para 21. 
151 International Covenant on Civil and Political Rights (adopted 9 December 1966, entered into force 23 May 1987) 
999 UNTS 171 (ICCPR) art 20(2). 
152 ICCPR, art 19(2). 
153 Statement of Uncontested Facts, page 51 ¶ 13. 
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64. The Respondent submits that the measures employed fulfilled the necessity test since the 

measure was a temporary blocking since it was subject to legal compliance by the Claimants’ 

websites. A temporary blocking constituted the least restrictive means that was available to the 

State.154 Issuing fines alone would not have quelled the violence since the objectives of the 

extremists required access to the wide audience facilitated by the Claimants’ platforms. If this 

access was sustained then the inflammatory messages could still be communicated to Tyrean 

users, hence inadequate in urgently reducing the escalation of violence. A temporary 

prohibition of access was necessary to alleviate the domestic crisis while still maintaining the 

possibility of later access once the violence was abated.  

 

B. The Respondent’s measures were not discriminatory 

65. Discrimination in its ordinary terms means ‘the practice of treating someone or a particular 

group in society less fairly than others.’155 In the context of the FET standard, this contrast in 

treatment towards investors relates to grounds other than nationality such as gender, race156 or  

through a ‘deliberate conspiracy to frustrate the investment.’157 

66. The tribunal in Saluka defined non- discrimination in the form of a three-part test. The investors 

must be in a comparable situation; there must be differential treatment without a rational 

justification.158 

67. The Respondent submits that based on this test, the issuance of the Presidential Decree and the 

TCA ordinances blocking the Claimants’ websites did not amount to discrimination. All social 

media networks, domestic and foreign, were regulated by the Media Law and all were subject 

to the issued deadlines.159 The Respondent admits that both the Claimants and the domestic 

websites were used by the extremists as a platform for hate speech. Hence, the domestic and  

68. When it comes to the blocking of websites, the Respondent agrees that there was a difference 

in treatment between the domestic and foreign investors. However, the Claimants fail to 

 
154 Statement of Uncontested Facts, page 9. 
155 ‘Oxford Learner’s Dictionary’ 
<https://www.oxfordlearnersdictionaries.com/definition/american_english/discrimination> accessed 14 September 
2019. 
156 UNCTAD, Fair and Equitable Treatment (n 142) 82. 
157 Waste Management, Inc. v. United Mexican States ("Number 2") [2004] ICSID Case No. ARB(AF)/00/3 (Final 
Award) ¶ 138. 
158 Saluka Investments v Czech Republic (n 114) ¶ 313. 
159 Statement of Uncontested Facts, page 52 ¶ 19. 
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mention that the popularity of the websites was a significant consideration in the measures 

taken.160 The Claimants’ websites were the most popular social media networks in Tyrea, 

garnering millions of Tyrean users. 161 One of the Claimants, FriendsLook, was even regarded 

as synonymous with the internet itself.162  This is a reasonable factor as the popularity of the 

websites had a correlation with the extremists’ choice of platform to disseminate hate 

speech.163 

69. The amended Media Law required that all social media websites in Tyrea ought to comply 

with the imposed regulations. These included the implementation of effective algorithms 

suitable for the website’s scale of operations as well as providing the Respondent –upon 

request- with the personal correspondence and ID details of its users.164  

70. The decision against blocking Wink was not a play at favouritism but rather a carefully 

considered rationale based on the law.165 Wink’s effective development of the algorithm would 

only concern their scale of operations. According to the amended Media Law, this involved 

factors such as the audience size,166which had reduced at the time of the measure.167 The 

flooding of automated spam messages168 was therefore out of the reach of the algorithm. 

TruthSeeker, on the other hand, already put in place certain features to combat misinformation 

and hate speech. The website had a self-correcting mechanism that allowed users to correct 

any false information being spread.169    

71. In any event, the Claimants were in a unique situation as they had failed to comply with the 

law in other ways aside from the implementations of the algorithms by defaulting on the 

requirement to provide personal ID card details.170 This placed them in a different situation 

viz. the cited domestic websites- Wink and Truthseeker. Hence the differential treatment had 

a reasonable justification. This would render the measures non-discriminatory. 

 
160 Statement of Uncontested Facts, page 53 ¶ 22. 
161 Statement of Uncontested Facts, page 50 ¶ 10. 
162 Ibid. 
163 Statement of Uncontested Facts, page 50 ¶ 12. 
164 Statement of Uncontested Facts, page 8. 
165 Statement of Uncontested Facts, page 53 ¶ 22. 
166 Claimants’ Exhibit 2 page 8. 
167 Statement of Uncontested Facts, page 50 ¶ 13. 
168 Ibid. 
169 Statement of Uncontested Facts, page 51 ¶ 13. 
170 Statement of Uncontested Facts, page 52 ¶ 21. 
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V. THE RESPONDENT HAS NOT BREACHED ARTICLE 6 OF THE BITS 

 

72. Article 6 of the BITs sets out the expropriation clause. An expropriation is permitted if the 

conjunctive test is fulfilled. 171The Respondent submits that the blocking of the Claimants’ 

websites has not breached the Article 6 because: it did not amount to an expropriatory measure 

(A) and; it was not an unlawful measure (B). 

 

A. The measures did not amount to an expropriation 

73. In exercise of the sovereign powers, states generally have a right to expropriate the property of 

aliens, subject to certain conditions to exclude liability.172The definition of expropriation 

largely depends on the form in which it took place: directly or indirectly. Direct expropriation 

involves the actual transfer of title or seizure of property by the host State. Indirect 

expropriation on the other hand, may not involve the actual transfer of title but is the reducing 

effect of the state’s measure on the benefits of the investment.173 

74. Three primary tests have arisen in arbitral jurisprudence to determine the existence of an 

indirect expropriation. These tests entail analysing the effect of the measure on the investment 

exclusively (sole effects test) or consideration of the purpose and context of the state measure 

(police powers doctrine).174 In recent decisions, however, tribunals have taken a ‘balanced’ 

approach, considering both the effects of the measures as well as the purpose behind them.175 

75. The Respondent submits that, based on such a balanced approach, the ordinance effectively 

blocking the Claimants’ websites did not amount to an indirect expropriation because: the 

blocking was in pursuit of the Respondent’s exercise of regulatory powers (i) and that the 

effects of the measures on the investment were not adverse enough to amount to an 

expropriation (ii).  

 
171 Tyrea-Novanda BIT; Tyrea-Kitoa BIT. 
172 Rudolf Dolzer and Christoph Schreuer, Principles of International Investment Law (n 122) 92. 
173 Ibid. 
174 UNCTAD, Expropriation: A Sequel (United Nations 2012) 62-63. 
175 LG&E Energy Corp., LG&E Capital Corp., and LG&E International, Inc. v Argentine Republic [2006] ICSID 
ARB/02/1 (Decision on Liability) ¶ 194. 
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i. The measures were a legitimate exercise of the Respondent’s regulatory powers 

76. States have the prerogative to implement measures in their exercise of their regulatory powers, 

a consideration to protect a state’s functions to safeguard certain essential interests.176 It is an 

accepted principle of international law that a state is not liable for economic injury that arises 

from bona fide regulation by the host state.177 Regulatory powers, once proven, act as an 

affirmative defence against claims on compensation.178 

77. The imposition of, inter alia, criminal penalties is not considered a compensable taking 

especially if the public harm has already been suffered.179Hence, if the challenged measure 

was in response to an investor’s non-compliance with domestic regulations then this will not 

amount to an expropriation.180  

78. According to Feldman, not all government regulatory activity that makes it difficult or 

impossible for an investor to carry out a particular business, change in the law or change in the 

application of existing laws that makes it uneconomical to continue a particular business, is an 

expropriation.181 To amount to a non-compensable measure, such regulatory measures must be 

bona fide regulations exercised in a non-discriminatory manner that are aimed towards the 

general welfare.182 

79. The Respondent submits that the TCA ordinance was a non-compensable taking as it was 

within regulatory powers. This ordinance was based on Article 51 bis of the amended Media 

Law and Article 117 of the Tyrean Penal Code.183 Both of these pieces of legislation were 

enacted in response to a legitimate public purpose- the alleviation of the growing socio-

 
176 Rainer Geiger, ‘Regulatory Expropriations in International Investment Law: Lessons from the Multilateral 
Agreement on Investment’ (2002) 11 New York University Environmental Law Journal 1, 108. 
177 Sedco Inc v National Iranian Oil Co. (1985) Iran-US Claims Tribunal, 248; Saluka Investments v Czech Republic 
(n 114) ¶ 254; 262. 
178 Suez, Sociedad General de Aguas de Barcelona S.A., and InterAguas Servicios Integrales del Agua S.A. v The 
Argentine Republic [2010] ICSID ARB/03/17 (Decision on Liability) ¶ 148; Chemtura Corporation v Government of 
Canada [2010] UNCITRAL Rules (Award) ¶ 266. 
179 Muthucumaraswamy Sornarajah, The International Law on Foreign Investment (2nd edn, Cambridge University 
Press 2004) 357. 
180 UNCTAD, Expropriation: A sequel (n 176) 79. 
181 Marvin Roy Feldman Karpa v United Mexican States [2002] ICSID ARB(AF)/99/1 (Award) ¶ 112; Robert Azinian, 
Kenneth Davitian, & Ellen Baca v The United Mexican States [1999] ICSID Case ARB (AF)/97/2 (Award) ¶ 83. 
182 Saluka Investments v Czech Republic (n 114) ¶ 255. 
183 Statement of Uncontested Facts, page 8-9. 



 
 

19 
 

political crisis in Tyrea. This legislation applied without exception to all social media websites 

operating within the Respondent state,184 therefore qualifying as non-discriminatory. 

80. The blocking of the websites was a result of the Claimants’ own criminal conduct. According 

to the Tyrean Penal Code, certain penalties would be imposed towards non-compliant 

companies which included blocking of the website.185 This constitutes a prima facie legitimate 

exercise of the state’s regulatory powers. Even if such exercise of regulation causes a detriment 

to the Claimants’ investments, it is well within bona fide regulations whose effects are non-

compensable. 

 

ii. The measures were neither severe nor permanent to qualify as an expropriation 

81. Indirect expropriation occurs when the effect of the state’s measures is permanent and 

severe.186In order to qualify as an indirect expropriation, the effects of the state’s measures 

must be sufficiently severe. The tribunal in Sempra Energy highlighted that a finding of 

indirect expropriation requires more than just adverse effects.187  

82. Once a certain threshold of interference has been reached, then a finding on expropriation 

should be unavoidable.188 This threshold has been termed by CME as an interference that 

effectively neutralizes the benefits of ownership.189 

83. Pope & Talbot which distinguished expropriatory interference as that which is sufficiently 

restrictive upon an investor’s property.190 It stipulated instances of state interferences that 

qualify as such. This includes state interference with the investment’s daily operations or with 

the investment’s management, appropriation of the revenues by the state, appointment of 

directors.191 The tribunal failed to establish an expropriation on this basis.192Based on this test, 

the Respondent avers that the TCA measures were not severe enough to qualify as an 

 
184 Statement of Uncontested Facts, page 51 ¶ 15. 
185 Claimants’ Exhibit 2, Facts, page 9. 
186 Telenor Mobile Communications A.S. v The Republic of Hungary [2006] ICSID ARB/04/15 (Award) ¶ 70. 
187 Sempra Energy v Argentina (n 141) ¶ 285. 
188 Rudolf Dolzer and Felix Bloch, ‘Indirect Expropriation: Conceptual Realignments?’ (2003) 5 International Law 
Forum 3, 164. 
189 CME Czech Republic B.V. v The Czech Republic [2001] UNCITRAL Rules (Partial Award) ¶ 150. 
190 Pope & Talbot v Canada (n 151) ¶ 100. 
191 Ibid. 
192 Ibid ¶ 104-05. 
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expropriation as the measures did not interfere with the Claimants’ investment in any of the 

above ways. 

84. Additionally, for a state measure to be deemed expropriatory, its effects must be permanent 

and irreversible such that any form of economic exploitation has disappeared.193The 

Respondent submits that the effect of the measures was not permanent to qualify as an 

expropriation. The effects of the blocking are hinged upon the Claimants refusal to comply 

with the article 51 bis of the Media Law, a detriment that is attributable to their own illegal 

conduct.194 If the Claimants complied with the amended Media law then the ordinance would 

have been lifted.  

85. The Respondent is aware that immediately after the blocking, the Claimants had sought 

assurances from the Respondent that their later compliance with the algorithms would lift the 

ordinance.195 However, what must be noted is that as they were seeking these assurances, they 

still had no intention of fully complying with the law. The illegality spanned further than just 

the implementation of the algorithm; it also went to the provision of personal ID details which 

the Claimants wilfully refused to comply with196 until they decided to cease operations in the 

latter half of April.197 If the Claimants were willing to follow the law –not just on the 

implementation of the necessary algorithms- then the ordinance would have been lifted. 

 

B. In any case, the Respondent’s measures were not an unlawful expropriation 

86. In the unlikely event that the tribunal finds that the measures were expropriatory, the 

Respondent maintains that the measures were lawful as per the BITs,198 because: the measures 

were in the public interest (i) followed due process (ii) and; were not discriminatory (iii). 

i. The measures were in the public interest 

87. In ADC, public purpose was defined as ‘some genuine interest of the public’.199 It is on this 

basis that the Respondent submits that the measures were in fact for a public purpose. The 

 
193 BG Group Plc. v The Republic of Argentina [2007] UNCITRAL Rules (Award) ¶ 268. 
194 Statement of Uncontested Facts, page 52 ¶ 20. 
195 Procedural Order No. 2, page 61 ¶ 5.  
196 Statement of Uncontested Facts, page 52 ¶ 20. 
197 Procedural Order No. 2, page 63 ¶ 12. 
198 Tyrea-Novanda BIT; Tyrea-Kitoa BIT, art 6. 
199 ADC Affiliate Limited and ADC & ADMC Management Limited v The Republic of Hungary [2006] ICSID 
ARB/03/16 (Award) ¶ 432. 
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TCA ordinances were in the interest of restricting the spread of hate speech and 

misinformation, a factor that played a part in the violence spreading in Tyrea. Thus, it qualifies 

a public purpose 

ii. The measures followed due process 

88. The Respondent submits that the implementation of the amended Media Law and the issuance 

of the ordinances followed due process.  Investigations were duly carried out by the TCA 

before the ordinance was issued.200 These investigations were based on the provisions of 

Article 51 bis of the amended Media Law. With respect to the blocking of the websites, the 

Claimants as well as other social media websites were accorded prior notice as the Presidential 

Decree publicly set the deadlines for compliance.201 

 

iii. The Respondent’s measures were not discriminatory 

89. In the context of an expropriation, discrimination entails differential treatment that is based on 

the nationality of the investor.202 The Respondent submits that the blocking of the Claimants’ 

websites was not discriminatory as the blocking was not based on the foreign nationality of the 

three Claimants. 

90. A differentiating factor of the Claimants’ three websites was its unparalleled popularity in 

Tyrea.203 This popularity had a role to play in the attraction of extremists to their websites as 

well as the reach that these messages would have in Tyrea. A single post had the potential of 

reaching millions of Tyrean users, becoming a factor in the shaping of public opinion.  

91. This is not comparable to Wink and TruthSeeker, both websites with negligible popularity. 

Wink’s user base had declined since the advent of the Claimants’ websites.204 As for 

TruthSeeker, their users were five times fewer than that of FriendsLook.205 Another important 

factor that differentiated TruthSeeker was a feature that allowed users to correct 

 
200 Statement of Uncontested Facts, page 52 ¶ 21. 
201 Statement of Uncontested Facts, page 7 and 10. 
202 ADC v Hungary (n 201) ¶ 442. 
203 Statement of Uncontested Facts, page 50 ¶10. 
204 Statement of Uncontested Facts, page 50 ¶13. 
205 Statement of Uncontested Facts, page 53 ¶ 22. 
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misinformation spread using its platform.206 This had a role to play in the Respondent’s 

employment of TruthSeeker as the platform to refute false rumours after the Claimant’s sites 

were blocked.207Therefore, the blocking of the Claimants’ websites was not motivated by their 

foreign nationality. Rather, it was due to a pressing and legitimate regulatory concern to 

combat the spread of inflammatory speech on their platforms.  

 

iv. The absence of compensation does not render the alleged expropriation unlawful 

92. The Respondent submits that the absence of compensation, in fulfilment of all other factors, 

does not render an expropriation unlawful. In Goetz, the tribunal determined that the absence 

of compensation alone does not render an expropriation unlawful.208 The effect of an 

expropriation on absence of compensation would be against the intention of the contracting 

parties as the standard applicable would be the Chorzów Factory principle under customary 

international law.209The absence of compensation in Tidewater did not inhibit the tribunal from 

a finding of lawful expropriation. This is because the tribunal would make a determination on 

the compensation to be paid anyways.210 

93. Hence in keeping in line with the contracting states’ intention, the standard of compensation 

to be determined should be in line with the treaty text- the genuine which alludes to fair market 

value of the investment at the time of the expropriation211  

 

VI. THE COMPENSATION REQUESTED BY THE CLAIMANTS IS 

SPECULATIVE AND THE APPROPRIATE METHOD FOR 

QUANTIFICATION OF DAMAGES IS THE COST-BASED VALUATION 

METHOD 

 

 
206 Statement of Uncontested Facts, page 50-51 ¶ 13. 
207 Procedural Order No. 2, page 63 ¶ 15. 
208 Antoine Goetz et consorts v République du Burundi [1999] ICSID ARB/95/3 (Award) ¶ 130. 
209 Thomas Walde Borzu Sabahi, ‘Compensation, Damages, and Valuation’ in Christoph Schreuer and Peter 
Muchlinksi (eds), The Oxford Handbook of International Investment Law (2nd edn OUP 2008) 1070. 
210 Tidewater Inc., Tidewater Investment SRL, Tidewater Caribe, C.A., et al. v The Bolivarian Republic of Venezuela, 
ICSID [2015] ICSID ARB/10/5 (Award) ¶ 141. 
211 Tyrea-Novanda BIT; Tyrea-Kitoa BIT, art 6(c).  
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94. In the unlikely event that this tribunal finds the measures taken by the Respondent amount to 

expropriation then; the standard of compensation is Fair Market Value (A), the cost-based 

valuation method should be adopted to arrive at the Fair Market Value (B), and; lost profits 

and loss of opportunity are not compensable (C)  

A. The applicable standard of compensation is Fair Market Value 

95. An expropriation that satisfies all the requirements apart from compensation, as in the present 

case, should not be rendered unlawful.212 Rather, the consideration should be whether the 

expropriation would have been lawful had the compensation been paid.213 The distinction is 

relevant in determining compensation.214 

96. Given that the expropriation was lawful, the treaty standard is applicable in calculating the 

compensation due.215 The ICSID tribunals in Wena,216 Middle East Cement,217 and CME218 

came to the consensus that the treaty standard is applicable to lawful expropriations while the 

customary international law standard of full reparation is only applicable to unlawful 

expropriations.219 

97. The standard set out in Article 6(c) of both the Tyrea-Novanda and Tyrea-Kitoa BITs is just 

compensation representing the genuine value of the investment affected.220 This standard 

points to the Fair Market Value (FMV) as the basis of assessment of compensation. The same 

interpretation was arrived at by the tribunal in CME.221 FMV is the price at which a willing 

 
212Mobil Corporation, Venezuela Holding, B.V. et al. v The Bolivarian Republic of Venezuela [2014] ICSID 
ARB/07/27 (Award) ¶ 301; Tidewater Inc., Tidewater Investment SRL, Tidewater Caribe, C.A., et al. v The Bolivarian 
Republic of Venezuela [2015] ICSID ARB/10/5 (Award) ¶ 141. 
213ConocoPhillips Petrozuata B.V., ConocoPhillips Hamaca B.V. and ConocoPhillips Gulf of Paria B.V. v Bolivarian 
Republic of Venezuela [2014] ICSID ARB/07/30 (Dissenting Opinion of Georges Abi Saab) ¶ 118. 
214 Ian Brownlie, Principles of Public International Law (7th edn Oxford University Press 2008) 539; James Crawford, 
Brownlie’s Principles of Public International Law (9th edn Oxford University Press 2012) 625. 
215 Audley Sheppard, ‘The Distinction between Lawful And Unlawful Expropriation’ (2011) World Arbitration and 
Mediation Review—<https://arbitrationlaw.com/library/distinction-between-lawful-and-unlawful-expropriation-
wamr-2008-vol-2-no-1-2> accessed on 30 August 2019. 
216 Wena Hotels Ltd. v Arab Republic of Egypt [2000] ICSID ARB/98/4 (Award) ¶ 118. 
217 Middle East Cement Shipping and Handling Co. S.A. v Arab Republic of Egypt [2002] ICSID ARB/99/6 (Award) 
¶ 107. 
218 CME Czech Republic B.V. v The Czech Republic [2003] UNCITRAL (Final award) ¶ 497. 
219ADC Affiliate Limited and ADC & ADMC Management Limited v The Republic of Hungary [2006] ICSID 
ARB/03/16 (Award) ¶ 497. 
220 Tyrea-Novanda BIT; Tyrea-Kitoa BIT, art 6(c). 
221 CME v The Czech Republic (n 66) ¶ 497; Agreement on the Promotion and Reciprocal Protection of Investments 
between the Netherlands and the Czech Republic (Netherlands-Czech Republic) (adopted 29 April 1991, entered into 
force 1 October 1992) art 5.  
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buyer and a willing seller are willing to transact for the investment where both parties are acting 

at arm’s length in an open and unrestricted market.222  

B. The cost-based valuation method should be adopted to arrive at the Fair Market Value  

98. The Tribunal should be guided by a certain and objective valuation methodology that includes 

only financially assessable claims.223 The cost-based valuation method should be adopted over 

the Discounted Cash Flow (DCF) method which is proposed by the Claimants. This is because 

latter method results in an overly speculative outcome reflected in the figures claimed.224  

99. The DCF method is in essence a speculation about the future dressed in the appearance of 

mathematical equations.225 It considers a hypothetical situation where it excludes the 

expropriation and calculates the profits that would have accrued but for the expropriation.226 

This estimated profit is then subjected to a discount rate which factors in the risks likely to be 

faced if the investment had continued to operate.227  

100. While the DCF method is widely accepted as an appropriate method to value going 

concerns,228 it is not a friar’s balm which cures all ailments.229 Certain facts must first be 

established before it can be applied.230 The ICSID tribunal in Rusoro set out these facts as 

follows; the entity must have an established historical record of financial performance, there 

must be a detailed business plan to justify any projection of future cash flows, there must exist 

a reasonable certainty in determining at what prices the entity will sell its goods and services 

and the Weighted Average Cost of Capital (WACC) should be inclusive of a country risk 

premium reflecting the political risk in the host state.231 The case is relevant because of the 

similarity in the regulatory and political climate of Venezuela at the time of the expropriation 

and that of Tyrea during the alleged expropriation. 

 
222 Muthucumaraswamy Sornarajah, The International Law on Foreign Investment (4th edn Cambridge University 
Press 2018) 434; Rusoro Mining Ltd. v Bolivarian Republic of Venezuela [2016] ICSID ARB(AF)/12/5 (Award) ¶ 
647; CMS Gas Transmission Company v The Republic of Argentina [2005] ICSID ARB/01/8 (Award) ¶ 402. 
223 Rudolf Dolzer and Christoph Schreuer, Principles of International Investment Law (n 122) 273. 
224 Claimants Expert Report on Damages, 19. 
225 Thomas Walde Borzu Sabahi, ‘Compensation, Damages, and Valuation’ in Christoph Schreuer and Peter 
Muchlinksi (eds) The Oxford Handbook of International Investment Law (2nd edn Oxford University Press 2008) 15. 
226 Rudolf Dolzer and Christoph Schreuer, Principles of International Investment Law (n 74) 273. 
227 Metaclad v Mexico (n 122) ¶ 119. 
228 Burlington Resources Inc. v Republic of Ecuador [2017] ICSID ARB/08/5 (Decision on Reconsideration and 
Award) ¶ 299. 
229 Rusoro v Venezuela (n 69)  ¶ 760. 
230 Ibid ¶ 759. 
231 Ibid. 
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101. The absence of a historical record of financial performance, business plan and exclusion of 

a country risk premium in the discount rate will result in an overly speculative outcome should 

the DCF method be adopted. In the face of inherently speculative forecasts, historical data of 

actual investments should be given more weight as it provides for a more accurate outcome.232 

This being the case, the just compensation reflecting the genuine value of the Claimants’ 

investment that was affected should be based on the actual value of investment made in Tyrea 

since the three social networks begun operating in 2015.233  

102. In any case, the discount rate of 5% does not include a country risk premium and has 

therefore led to an inaccurate estimate of the compensation due. The country risk premium 

refers to the unanticipated risks arising from interactions of the investors operations with the 

host states policies and performance.234 Bearing in mind the sensitivity of the final 

compensation to even small adjustments in the discount rate,235 the exclusion of the country 

risk premium has resulted in unreliable estimates that do not represent the future operations in 

Tyrea, had the alleged expropriation not occurred.  

103. Even in Flughafen where the country risk was excluded from the discount rate, it is because 

the risks had been stimulated after the expropriation in preemption, to reduce compensation 

due.236 In the present case, however, the political tension in Tyrea dates as far back as 2012,237 

two years before the Claimants begun operations in Tyrea.238 For the above reasons, the 

discount rate should be increased to reflect the country risk premium. 

104. In light of the circumstances, the respondent submits that the most appropriate method of 

quantification of damages is the cost-based valuation method. This method limits compensable 

losses to the historical expenditure of the investor up until the point of expropriation thus 

compensating the amount invested so far.239 Therefore, the value of damages should be limited 

to the direct damages occasioned on claimants due to the ban.  

 
232 Wena Hotels Ltd. v Egypt (n 209) ¶ 123-124.  
233 Statement on Uncontested Facts ¶ 6. 
234 Garcia Dominguez, ‘Calculating damages in investment arbitration: should tribunals take country risk into 
account?' (2016) 34 Arizona Journal of International & Comparative Law 1, 98. 
235 Rumeli Telekom v Republic of Kazakhstan (n 137) ¶ 810. 
236 Flughafen Zürich A.G. and Gestión e Ingenería IDC S.A. v Bolivarian Republic of Venezuela [2014] ICSID 
ARB/10/19 (Award) ¶ 896-907. 
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238 Ibid ¶ 6. 
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26 
 

C. Lost profits and loss of opportunity are not compensable 

105. Through their expert report on damages, the Claimants claim three categories of losses: 

Direct damages accrued from establishing operations in Tyrea,240 lost profits based on 

forecasted earnings from 2018,241 and the lost opportunity to extend operations into Larcania 

and Alcadia.242 The claim of direct damages is not challenged by either party. Instead, what is 

contested by the Respondents is the claim for lost profits (i) and that of loss of opportunity (ii). 

i. Lost profits are not compensable 

106. The FMV of a going concern which has a history of profitable operation may be based on 

an estimate of future profits, inclusive of lost profits and loss of opportunity, subject to a 

discounted cash flow analysis.243 However, as a rule adopted by tribunals,244 a tribunal will be 

reluctant to award lost profits where the enterprise is not a going concern with a well-

established record of commercial performance.245 It is not enough to rely on amounts coming 

from speculations or hypothetical suppositions.246 

107. In line with this, the ICSID tribunal in Wena Hotels in considering a hotel that was in its 

early stages of operation, held that a period of operation of two and a half years was insufficient 

to provide historical data that could be relied on in calculating lost profits. It opted to calculate 

compensation according to the value of actual investments in Egypt.247 In the present case, the 

Claimants are similarly in the early stages of operation having operated for approximately 36 

months. This period is too short to establish a record of performance that can be relied upon in 

calculating future profits with sufficient certainty. Conclusively, the lost profits are not 

compensable. 

ii. Loss of opportunity is not compensable 

108. The claim for loss of opportunity, as an offshoot of lost profits, is similarly awarded only 

where the amount claimed is financially assessable. Tribunals are reluctant to include loss of 

 
240 Claimants’ Expert Report on Damages, 15. 
241 Ibid 15-18. 
242 Ibid 18-19. 
243 Rudolf Dolzer and Christoph Schreuer, Principles of International Investment Law (2nd edn, Oxford University 
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186; Metaclad v Mexico (n 74) ¶ 120-122. 
246 Rudolf Dolzer and Christoph Schreuer, Principles of International Investment Law (n 74) 273. 
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opportunity in the award for a beginning industry or for unperformed work.248 The ICSID 

tribunal in Autopista arrived at this conclusion where the claim for future profits did not rest 

on sufficiently certain economic evidence because the project, the building of a bridge, was 

yet to be realized and was therefore too speculative .249 The ICSID tribunal in Metaclad 

similarly stated that future profits based on unperformed work would result in wholly 

speculative figures.250 

109. Even where tribunals have found that lost profits can be calculated in the absence of a going 

concern with a record of performance, the tribunal required thoroughly prepared corporate 

records including business plans251 all of which are absent in the present case. Therefore, 

because the expansion of operations into Larcania and Alcadia was still in the development 

stages and was not yet operational,252 the inclusion of profits for loss of opportunity results in 

estimates that are too speculative. 

110. Conclusively, the cost-based valuation method should be adopted by this tribunal in 

arriving at the FMV of the Claimants’ investment. In applying it, the compensation owed is 

USD 2,654,125 for FriendsLook plc, USD 1,482,040 for Whistler Inc. and USD 1,162,000 for 

SpeakUp Media Inc. 

VII. PRAYERS FOR RELIEF 

 

111. For the foregoing reasons, the Respondent respectfully requests this tribunal to render 

an award in favour of Tyrea, as follows:  

i) To grant the provisional measures requested;  

ii) To find that it does not have the jurisdiction to hear this dispute because the Respondent 

denounced the ICSID Convention; 

 
248 Southern Pacific Properties (Middle East) Limited v Arab Republic of Egypt [1992] ICSID ARB/84/3 (Award) ¶ 
65; Asian Agricultural Products Ltd. v Republic of Sri Lanka (n 74) ¶ 104; Wena Hotels  v Egypt (n 209) ¶ 123-24. 
249 Autopista Concesionada de Venezuela, C.A. v Bolivarian Republic of Venezuela [2003] ICSID ARB/00/5 (Award) 
¶  362. 
250 Metaclad v Mexico (n 74) ¶ 121.  
251 Compañiá de Aguas del Aconquija S.A. and Vivendi Universal S.A. v Argentine Republic [2007] ICSID 
ARB/97/3 (Award) ¶ 8.3.10. 
252 Claimants’ Request for Arbitration, ¶ 15. 
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iii) To find that it does not have the jurisdiction to hear Claimants’ case jointly in a multi– 

party arbitration;  

iv) To find that Respondent’s actions does not amount to an expropriation as they were a 

lawful exercise of Respondent’s regulatory powers;  

v) To find the compensation sought by the Claimants to be speculative and adopt the cost-

based valuation method for calculating the damages. 

 

Respectfully submitted on 23 September 2019 

By: 

Prof. Mme Soledad Montoya 

Montoya Lucila Constanze Legal Bureau 

On behalf of the Respondent 

 

 

 

 

 


